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PUBLISHERS'    NOTICE. 


In  presenting  to  the  Profession  the  Fowrteenlh  American  Edition  of 
Chitty's  Pleadings,  the  Publishers  beg  leave  to  say,  that  the  present  edi- 
tion has  received  the  usual  thorough  annotation  and  editorial  revision  of 
its  former  accomplished  American  editor.  Judge  Perkins,  which  is  a 
sufficient  guaranty  of  its  accuracy  and  completeness  in  that  department. 

G.  &  C.  MERRIAM. 
Sfrinofield,  January^  1866. 


ADVERTISEMENT 

TO  THE 

NINTH  AMERICAN  EDITION. 


Henry  Greening,  Esq.,  the  editor  of  the  Seventh  and  last  English 
edition  of  Chitty's  Pleading,  in  his  preface  to  the 'work  states,  in  refer- 
ence to  the  changes  which  have  been  made  by  him,  that  "  the  alterations 
in  the  text  of  the  first  volume  will  be  found  to  consist  principally  in 
striking  out  those  portions,  which  were  more  historical  than  useful  in 
practice ;  such  as  the  account  of  the  ancient  numerous  and  perplexing 
modes  of  commencing  personal  actions ;  the  parts  relating  to  bailable 
process,  and  the  old  forms  of  commencing  Declarations ;  as  well  as  the 
account  of  the  defences  admissible  under  the  general  issue  before  the 
Pleading  Rules  of  Hil.  T.  4  Will.  4,  contained  in  the  seventh  chapter  of 
the  last  edition  :  in  the  place  of  which,  he  says,  "  I  have  endeavored  to 
give  the  present  law  of  practice,  using  of  course  as  much  of  the  old  ma- 
terial as  I  found  applicable  to  the  subject." 


XV  ADVERTISEMENT   TO    NINTH    AMERICAN    EDITION. 

It  IS  presumed,  that  the  system  of  Pleading  Rules,  above  referred  to, 
has  not  been  adopted,  very  extensively  at  least,  in  the  United  States,  and 
consequently  no  such  sudden  changes  would  be  expedient  or  admissible  in 
a-  work  on  the  subject  of  pleading  here.  Those  parts  whicli  have  been 
very  properly  struck  from  the  work  by  Mr.  Greening,  for  the  benefit  of 
the  English  Practitioner,  are  scarcely  less  useful  to  be  retained  for  the 
purposes  of  the  law  as  at  present  existing  in  this  country,  than  they  were 
at  the  time  they  were  originally  inserted. 

It  has  consequently  not  been  tliought  advisable,  in  the  .  preparation  oi 
the  present  American  edition,  to  leave  out  those  portions  of  the  work, 
which  have  been  omitted  by  Mr.  Greening  in  his  edition. 

Mr.  Greening  has,  however,  made  some  additions  to  the  text  of  the 
work  as  left  by  Mr.  Chitty.  These  additions  occur  mainly  in  the  seventh 
chapter.  They  have  been  carefully  selected,  and  are  all  inserted  in  the 
Notes  to  that  chapter  in  the  present  American  edition.  The  student  and 
practitioner  will  therefore  find,  that  while  they  have  not  hst  any  portion 
of  Mr.  Chitty 's  invaluable  labors,  which  might  be  of  service  in  this  coun- 
try, they  have  gained^  and  will  have  in  this  edition,  all  the  additions  and 
improvements,  which  Mr.  Greening  has  thought  it  necessary  or  proper  to 
make  to  the  text  of  the  first  volume  of  his  edition. 

As  to  the  Forms  in  the  second  and  third  volumes,  those  of  Mr.  Chitty's 
former  editions  have  been  preserved  and  retained,  for  the  same  reasons 
given  by  Mr.  Ingraham  in  his  Preface  to  the  Eighth  American  edition  of 
this  work. 

This  Ninth  American  edition  will  be  found  to  contain  large  and  impor- 
tant additions  to  the  American  Notes,  and  a  great  number  of  citations 
have  been  added  to  former  Notes,  and  many  entirely  new  Notes  have  been 
inserted.  It  is  hoped,  that  the  inquiries  of  the  student  will  in  some  meas- 
ure be  satisfied,  and  the  labors  of  the  practitioner  lightened,  thereby. 

J.  C.  P. 
Salem,  April  22,  1844. 
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EIGHTH   AMERICAN   EDITION. 


At  the  time  when  the  call  of  the  Profession  induced  the  Publishers  of 
the  seventh  and  former  American  editions  of  Mr.  Chitty's  work  on 
Pleading,  to  make  arrangements  to  put  it  again  to  press,  the  first  and  se- 
cond volumes  of  the  sixth  London  edition  had  been  received  from  Eng- 
land, but  the  third  was  unpublished.  An  attentive  examination  induced 
the  Editor  to  prepare  the  first  volume  only  of  that  edition,  containing  the 
principles  and  rules  upon  which  Pleadings  should  be  framed,  for  repub 
lication.  The  second  and  third  volumes  of  the  sixth  American  Edition, 
with  additional  notes,  were  then  re-printed,  and  the  Precedents  adopted 
as  those  of  the  seventh  American  Edition,  as  they  have  been  of  the 
present. 

The  Editor  was  induced  to  adopt  that  course,  because  suflicient  reason 
appeared  to  him  to  exist  for  not  presenting  to  the  Profession  in  the  United 
States  a  set  of  Precedents,  which,  in  the  numerous  jurisdictions  of  the 
Union,  would  not  be  considered  as  having  the  stamp  of  authority.  He 
still  thinks  that  his  view  was  correct,  and  has  adhered  to  it  in  preparing 
the  present  edition.  The  Precedents  under  the  New  Rules  are  very  con- 
cise and  convenient ;  but  it  would  be  presumption  in  the  Editor,  upon 
his  own  view  of  their  superior  utility,  to  offer  them  instead  of  those 
which,  from  long  adoption  and  use,  have  the  weight  of  judicial  decision. 

An  Appendix  of  Forms  in  Assumpsit,  adapted  to  the  New  Rules, 
from  the  second  volume  of  the  new  London  edition,  is  inserted  at  the  end 
of  the  third  volume  of  the  seventh  American,  and  of  this  edition. 

It  was  the  intention  of  the  publishers  when  the  third  English  volume 
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was  received,  if  the  wishes  of  the  profession  in  this  country  seemed  to  re 
quire  it,  to  issue  a  Supplement  of  Forms  prescribed  by  the  New  Rules, 
and  some  others  which  have  been  prepared  by  eminent  pleaders,  who 
have  deemed  a  more  succinct  mode  of  declaring  in  all  cases  to  be  author- 
ized by  the  spirit   of  one  of  those  Rules.*     The  adoption  generally  of 
those  forms  in  practsce  in  this  country  would  have  been  the  sanction  of 
the  Publishers  for  their  insertion  in  a  future  edition.     The  publication 
of  the  excellent  «  PRECEDENTS  IN  PLEADING,"  f    by  Mr.  Jo- 
seph Chitty,  Jr.,  in   1889,  rendered  such  an  addition  to  this  work  super- 
fluous.    The  pleader  who  is  desirous  to  state  his  case  with  brevity  and 
precision,  will  there  find  the  best  guides,  and  perhaps  the  time  is  not  far 
distant  when  he  will  resort  to  them,  on  all  important  occasions,  in  prefer 
ence  to  any  others. 
Philadelphia,  November  2, 1840. 


•Reg.  Gen.  Trin.  T.  1  W.  4. 

t  PuBLiBHSBs'  Note, — An  American  edition  of  the  work  here  referred  to,  Chittt's  Prbce. 
DBKT8,  in  2  Tols.  WBS  Lssued  by  the  publishers  of  Chitty's  Pleading,  in  1889,  and  has  proved 
highly  satisfiictory  to  the  Profesfiion  in  this  country. 


PUBLISHERS'  ADVERTISEMENT. 


The  original  paging  of  the  early  editions  of  Chitty's  Pleadings  having 
been  kept  up  in  the  subsequent  ones,  in  order  to  prevent  confusion  in  the 
frequent  references  which  are  made  to  this  work  by  other  writers,  various 
errors  have  crept  into  the  Analytical  Tables,  and  Index  to  each  Volume. 

In  some  cases  several  pages  of  the  old  edition  have  been  cancelled, 
while  the  corresponding  heads  in  the  Index  have  been  suffered  to  remain, 
and  concision  has  arisen  from  this  source. 

Knowing  the  importance  to  the  Profession  of  being  able  to  refer  at  once 
to  the  several  heads  named  in  the  Index,  the  Publishers  have  had  the 
Indexes  and  Analytical  Tables  carefully  revised,  collated  with  the  text, 
and  every  error  corrected,  so  that  it  is  believed  no  farther  inconvenience 
will  be  experienced  on  this  account. 

Springfield,  Mass.,  Oct.  1840. 


PREFACE 

TO  THE  SIXTH  ENGLISH  EDITION. 


The  subjects  of  this  work  are,  Ist,  who  are  to  be  the  Parties  to  an  action  ;  2ndly, 
the  proper  Forms  of  Action,  and  which  must  now  be  accurately  stated,  even  in  the 
writ ;  and  8dlj,  the  Pleadings  therein.  And  as  a  mistake  in  either  of  these  would 
in  general  be  fatal  to  the  action  or  the  defenoe,  it  is  obvious  that  a  very  accurate 
knowledge  of  these  subjects  is  essential  not  only  to  the  professed  Special  Pleader 
and  Barrister^  but  also  to  every  Attorney^  who  is  responsible  to  his  client  for  the 
gnjSciency  of  the  proceedings^  and  who,  if  generally  informed  on  the  subjects  of  this 
volume,  and  duly  attentive,  would  frequently  discover  errors  which  have  been  over- 
looked by  the  pleader,  or  barrister,  and  by  a  timely  suggestion  might  prevent  a 
disastrous  defeat,  which  would  be  injurious  to  his  own  as  his  client's  interest,  and 
discreditable  to  the  administration  of  justice.  Since  the  recent  enactments  and  rules, 
these  subjects  have  gretitly  risen  in  practical  importance,  and  a  new  edition  of  the 
work  has  become  essential.  The  editors  have  spared  no  exertions  to  render  the  work 
more  worthy  of  the  flattering  reception  the  prior  editors  have  received. 

The  principal  modem  alterations  in  Pleadings  have  been  the  prohibition  of  more 
than  one  count  upon  each  cause  of  action,  and  the  exercise  of  more  care  in  preparing 
that  single  count  than  heretofore,  and  the  abolition  or  rendering  less  frequent  the  use 
of  a  plea  of  general  issue,  and  requiring  almost  every  ground  of  defense  to  be  pleaded 
specially.  The  great  increase  in  the  number  of  pleas  has  rendered  it  necessary  to 
prepare  an  entirely  new  lliird  volume  of  Pleas  and  Replications,  and  suhse- 
quent  Pleadings^  most  of  which  have  occurred  in  actual  practice,  and  been  decided 
to  be  sufficient,  and  all  have  been  carefully  examined,  adapted  to  the  new  rules,  and 
annotated. 

The  modern  Statutes  and  Rules  relating  to  Practice  and  Pleading  are  so  peculiarly 
important,  that  it  has  been  deemed  advisable  to  print  the  same  in  the  Appendix 
concluding  this  volume ;  and  Students  and  practitioners  will  find  it  essential  to  read 
them  attentively,  so  as  to  be  well  informed  upon  the  general  import,  and  not  merely 
to  refer  to  them  occasionally. 

The  Practitioner  who  will  resolve  to  make  himself  master  of  these  confessedly  dry 
but  essential  subjects  of  legal  knowledge,  will  soon  find  himself  on  the  vanta^ 
ground,  and  in  many  collateral  circumstances,  especially  as  regards  Evidence,  would 
be  enabled  to  anticipate  advantages  or  difficulties  which  others  would  not  perceive  ; 
at  all  events,  he  cannot  safely  even  cofnmence  an  action  without  being  well  informed 
upon  all  subjects  relating  to  the  parties  to  an  action,  which  constitutes  the  basis  of 
subsequent  proceedings. 

12th  May,  A.  D,  1886 


PREFACE 

TO  THE  FIRST  EDITION. 


In  submitting  this  treatise  to  the  public,  it  may  not  be  improper  to  pre- 
fix a  short  prospectus  or  analytical  view  of  its  contents,  by  whicli  the 
reader  may  be  enabled  to  judge,  how  far  the  subject  proposed  to  be  con- 
sidered may  be  worthy  of  his  attention. 

Upon  the  Practice  of  the  Courts  of  common  law,  there  are  already 
before,  the  public  several  very  able  treatises ;  but  there  is  no  work  of  any 
magnitude  which  points  out,  the  Parties  to  Actions,  or  the  Forms  of  Ac- 
tion, or  the  Pleadings  therein  ;  and  the  very  frequent  defects  in  actions 
and  defences,  occasioned  by  mistakes  in  these  points,  sufficiently  evince 
the  utility  of  a  practical  work  upon  the  subject ;  I  have  therefore  been 
induced  to  submit  the  following  pages  to  the  profession. 

In  the^r^^  chapter,  which  relates  to  the  Parties  to  an  Action,  I  have 
endeavored  to  point  out  who  should  be  made  the  plaintiffs  and  who  the 
defendants,  as  well  in  actions  on  contracts  as  for  torts,  and  not  only  with 
reference  to  the  interest  and  liability  of  the  original  parties,  and  the  num- 
ber of  them,  and  whether  standing  in  the  situation  of  agents,  joint-tenants, 
tenants  in  common,  or  partners,  and  who  are  to  join  or  be  joined  ;  but 
also  where  there  has  been  an  assignment  of  interest,  or  change  of  credit, 
or  survivorship  between  several,  or  death  of  all  the  contracting  parties,  or 
bankruptcy,  insolvency  or  marriage.  The  consequences  of  mistakes  in 
the  proper  parties,  and  how  they  are  to  be  taken  advantage  of,  and  when 
they  are  to  be  aided,  are  also  pointed  out. 

In  the  second  chapter  are  considered  the  Form  and  the  particular  appli- 
cability of  each  Action ;  the  pleadings,  judgment,  and  costs  therein  in 
general ;  the  consequences  of  mistake ;  the  Joinder  of  different  Forms 
and  of  different  rights  of  action  ;  the  consequences  of  Misjoinder ;  and 
the  Election  of  the  best  remedy  where  the  plaintiff  has  the  choice  of 

Vol.  I.  B 


JC  PREFACE. 

fieveral.  In  considering  each  personal  action,  viz.  assumpsit,  debt,  cove- 
nant, detinue,  case,  trover,  replevin,  trespass,  and  ejectment,  I  have  en- 
deavored to  confine  my  observations  to  the  cases  where  the  action  is  sus- 
tainable, or  when  it  is  preferable  to  another  remedy,"  without  inquiring 
into  the  nature  of  rights  or  of  injuries,  which  would  have  been  foreign  to 
the  object  of  the  treatise  (a).  I  have  however,  in  one  instance,  thought 
it  advisable  to  depart  from  this  plan,  in  order  the  better  to  explain  the 
distinction  between  the  action  of  trespass  and  that  of  trespass  on  the 
case  ;  and  for  this  purpose  I  have  endeavored  to  state  the  distinctions  be- 
tween torts  committed  in  fact,  or  in  legal  consideration,  with  and  without 
force,  and  between  torts  immediate  and  consequential,  and  how  far  the  le- 
gality of  the  original  act,  or  the  defendant's  intention,  may  affect  the  form 
of  action,  and  the  difference  arising  from  the  circumstance  of  the  defen- 
dant's having  acted  under  color  of  process.  The  consequences  of  mistake 
in  the  form  of  action  are  also  stated. 

The  Joinder  of  different  Forms^  and  of  different  Rights  of  action,  and 
the  consequences  of  mistake,  are  of  the  greatest  importance  to  the  success 
of  a  cause,  and  I  have,  therefore,  with  some  minuteness,  pointed  out  the 
particular  instances  of  joinder^  which  may  be  most  likely  to  arise  in  prac- 
tice. 

In  various  cases  the  plaintiff  has  an  Election  of  several  different  forms 
of  action  for  the  same  injury,  and  a  judicious  choice  is  so  material,  that  it 
may  frequently  enable  the  plaintiff  to  enforce  his  claim,  which  would  be 
defeated  or  delayed  by  the  adoption  .of  a  different  course ;  I  have  there- 
fore stated  several  leading  pgints,  which  may  direct  the  Pleader  in  his 
choice  of  the  various  remedies. 

In  the  third  chapter^  a  few  General  Rules  relating"  to  Pleading'  are 
collected,  and  pursuing  the  definition  of  pleading  (viz.  a  statement  in  a 
logical  and  legal  form  of  the  facts  of  which  the  Courts  are  not  bound  ex 
officio^  to  take  notice,)  I  have  first  pointed  (Jut  what  facts  are  necessary 
to  be  stated,  distinguishing  those  of  which  the  Court  will,  ex  officio^  take 
notice,  without  their  being  shown  in  pleading  ;  and  secondly,  the  ?node  of 
stating  those  facts  with  reference  to  certainty,  and  other  particulars ;  and 

^  '■  '■  ^  —  ■■■II  1^.^         I  ■  ■  ^1  ■  ■■  ■     I  M^.  ■■  ■■»  ■■         ■    111     ■■■  ■  — ^^^^.^^ 

(a)  Iq  many  Tvorks,  under  the  title  of  a  particular  action,  we  find  the  nature  of  rights  con- 
sidered; as,  for  in8tan6e,  under  the  head  ** Assumpsit,"  after  stating  that  it  lies  on  a  bill  of  ex- 
change, we  find  the  whole  law  upon  bills  of  exchange  is  collected.  This  is  not  a  convenient 
mode  of  arranging  th«  subject  in  a  pleading  point  of  view,  where  the  object  of  inquiry  is  mere- 
ly the  application  of  the/orm  of  action,  and  not  the  right. 
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thirdly,  I  have  considered  the  rules  of  construction  conduding  the  chajp- 
ter  with  the  division  of  the  parts  of  pleading. 

The  fourth  chapter  relates  to  the  form  and  requisites  of  the  Prcecipe^ 
when  the  plaintiff  proceeds  by  special  original,  and  of  the  Declaration  in 
personal  actions ;  and  with  respect  to  the  latter  are  stated,  first  the  gen- 
eral requisites^  and  secondly,  the  different  parts^  and  more  pa/rticular  re- 
quisites whether  in  actions  founded  on  contracts  or  for  torts.  In  assump- 
sit^ the  appropriate  special  and  common  counts  are  iiiUy  examined,  and 
the  structure  of  declarations  in  debt  and  covenant  is  separately  and  dis- 
tinctly considered. 

Actions  in  form  ex  delicto  are  so  multifarious,  that  I  have  thought  it 
better  to  refer  the  reader  to  the  Precedents  and  Notes  in  the  Second  Vol- 
ume, than  to  attempt,  in  the  First,  to  point  out  the  structure  of  the  de- 
claration in  each  particular  case  ;  I  have,  however,  considered  the  gen- 
eral rules  to  be  observed  in  framing  declarations  in  actions  for  torts,  and 
which  will  be  found  to  relate  to  the  statement  of  1st,  the  matter  or  thing 
affected;  2dly,  the  plaintiff''s  right  or  interest;  3dly,  the  injury;  and 
4thly,  the  resulting  damages. 

The  utility  of  Several  Cbunts  in  the  same  declaration,  and  the  forms 
thereof,  are  also  treated  of  in  this  chapter,  which  concludes  with  a  summary 
of  the  instances  in  which  different  defects  in  a  declaration  will  be  aided. 

The  Claim  of  Gmusance^  statement  of  the  defendant's  Appearance 
and  Defence^  the  Demand  of  Oijer^  and  statement  of  a  Deed  upon  it,  and 
the  different  descriptions  of  Imparlances^  being  connected  with  Pleading, 
are  examined  in  the  fifth  Chapter. 

In  the  remaining  chapters  are  considered  in  their  natural  order  — 
Pleas  to  the  Jurisdiction  and  in  Abatement^  and  the  proceedings  thereon  ; 
pleas  in  Bar  to  the  action  and  Avowries  and  Cognizances  in  replevin, 
and  pleas  and  notices  of  Setoff;  Replications  and  New  Assignments^  and 
pleas  in  bar  to  avowries  and' cognizances,  in  replevin;  Rejoinders^  and 
the  subsequent  Pleadings ;  Issues^  Repleaders^  Pleas  Puis  Darrien^  Con- 

m 

tinuance  ;  Demurrers^  and  Joinders  in  Demurrer  ;  and  this  volume  con- 
cludes with,  a  copious  Index  of  the  Contents. 


As  the  principal  object  of  the  First  Volume  is  directed  to  the  statement 
of  the  General  Rules  affecting  the  Pleading,  I  have  thought  it  advisable 
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in  a  Second  Volume  to  give  Precedents  of  the  Pleading's  most  likely  to 
occur  in  practice,  with  notes.  The  contents  of  this  Second  Volume  will 
appear  from  the  Analytical  Table  prefixed^  and  from  the  Index  at  the  end 
of  the  Third  Volume. 

The  form  of  Counts,  (being  the  commencements  and  conclusions  of  d«>-  * 
clarations  in  each  Court,  and  in  particular  actions,)  are  incorporated  in 
the  present  edition  ;  but  as  the  Precedents  of  declarations  on  Bills  of  Ex 
change,  Checks,  and  Promissory  Notes,  are  prijited  in  the  appendix  of 
my  works  on  Bills  of  Exchange,  they  are  not  given  at  length  in  the  Se- 
cond Volume.  The  counts  for  common  debts,  in  all  the  cases  which  or- 
dinarily occur  in  practice,  are  given  on  account  of  their  great  utility ; 
the  statement  of  the  subject-matter  of  the  debt  in  these  Precedents,  not 
only  serving  in  declarations  in  assumpsit,  but  also  in  debt  on  simple  con- 
tract, pleas  and  notices  of  set-off,  and  in  affidavits  to  hold  to  bail. 
.  In  stating  different  titles  to  real  property,  and  the  conveyances  and  oth- 
er means  by  which  such  titles  have  been  acquired,  the  pleader  frequently 
has  considerable  difficulty  ;  I  have  therefore  given  a  great  variety  of  Pre- 
cedents under  this  head.  With  respect  to  other  special  counts,  and  to  pleas, 
replications,  rejoinders,  Ac,  I  have  endeavored  to  give  one  or  more  of  the 
most  usual  Precedents  under  each  head,  and  have  in  general,  in  the  notes, 
referred  to  the  Precedents  which  may  be  found  in  print.  It  was  imprac- 
ticable to  give  a  Precedent  for  every  case  which  might  occur,  but  those 
contained  in  this  Volume  may  be  readily  applied  to  the  particular  circum- 
stances of  each  case,  or  at  least  may  assist,  in  the  structure  of  other  plead- 
ings ;  and  though  the  student  may  derive  some  assistance  from  this  collec- 
tion, yet  he  must  not  thereby  be  induced  to  refrain  from  taking,  or  at 
least  analyzing  other  Pleadings,  according  to  the  course  which,  his  own 
judgment,  or  that  of  a  friend  more  experienced,  may  suggest. 


The  utility  of  a  work  of  this  description  must  depend  on  the  mode  m 
which  the  subject  is  arranged,  the  correctness  of  the  positions  supported 
by  legal  decisions,  for  selections  of  the  best  authorities,  and  the  facility  of 
access  or  means  of  a  full  and  accurate  Index.  To  these  points,  therefore, 
I  have  endeavored  tp  pay  attention,  and,  besides  the  Keports  which  I 
have  consulted,  the  reader  is  frequently  referred  to  the  Digests  and  Ele- 
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mentary  writers.  Indeed,  it  was  impracticable  to  write  on  the  subject 
upon  which  the  authors  alluded  to  had  touched,  without  occasionally  find- 
ing some  parts  pre-occupied,  and  the  matter  so  ably  treated  of  as  to  leave 
it  open  to  me  to  do  little  more  than  enlarge  upon,  and  arrange  such  parts 
of  the  subject  according  to  my  own  plan.  When  this  has  occurred,  I 
have  considered  that  it  would  be  the  most  candid  mode  of  acknowledging 
the  assistance  I  have  derived  from  these  works,  and  at  the  same  time  most 
useful  to  the  profession,  if,  in  the  notes,  I  referred  to  those  authors,  in  ad- 
dition to  the  reported  decisions,  sanctioning  my  own  view  of  the  subject 
by  the  weight  of  their  authority. 

The  kindness  of  my  friends  has  so  engaged  me  in  professional  avoca- 
tions, that  I  have  with  difficulty  prepared  this  work  fbr  publication,  and 
the  various  interruptions  which  I  have  experienced,  must,  I  fear,  have  oc- 
casioned  some  inaccuracies,  for  which,  however,  I  hope  the  candor  of  the 
reader  will  make  allowance. 

J.CHITTY. 
Temple^  1th  November j 
A.  D.  1808. 
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Venue  in  margin  but  not  in  body,  242 

name  or  abuttals  in  tresspass  quare  clausumf regit ,  ib. 

conciseness  in  some  forms  prescribed  and  intended  to  be  extended  to  all 
cases,  243 

second  counts  on  same  cause  of  action  prohibited,  but  several  breaches  per- 
mitted, ib. 

III.  The  general  requisites  or  qualities,  244  to  261 
1,  should  correspond  with  process,  244  to  255 

name  of  the  parties,  244 

number  of  the  parties,  248 

number  of  plaintiffs,  ib. 

the  character  in  which  plaintiff  sues,  250 

the  rule  and  decisions  on  this  point  since  the  uniformity  of  procesfii  act, 

2  W.  4,  c.  39,-251 
the  form  or  cause  of  action  m  writ,  253 
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the  form  and  cause  of  action  in  declarations  must  correspond  with  the 
I  affidavit  to  hold  to  bail,  254 

2,  the  declaration  must  state  all  the  facts  essential  to  the  support  of  the 
I                  •                        action,  255  • 

3,  of  the  certainty  required  in  declaration,  256  to  261 

parties,  256       « 

the  present  practice  in  declaring  as  to  time,  269 
place,  260 
IV.  the  several  parts  and  particular  requisites  of  declarationSi  262  to  421 
form  of  declaration  by  way  of  example,  262 
division  and  arrangement  of  the  subject,  ib. 

1st,  title  of  the  Court  in  the  former  practice,  263 
2dly,  title  of  declaration  as  to  time,  263  to  366 
former  practice  as  to  term,  263 

consequences  of  mistake  in  the  title  before  2  W.  4,  c.  39,  and  re- 
cent rules,  264 
the  present  practice  as  to  the  title  of  time,  266 
repetition  of  time  still  essential,  ib. 
3dly,  the  venue,  266  to  280 
when  the  venue  is  local,  268 
when  the  venue  is  transitory,  269 
the  veque  in  actions  on  leases,  270 
the  venue  when  local  by  statute,  171 
mode  of  stating  the  venue  in  margin,  274 
as  to  statement  and  repetition  of  venue  in  body  of  declaration, 
eonsequences  of  mistake  of  venue,  and  when  aided,  277 
the  recent  alterations  as  to  venue,  and  description  thereof  in  declara- 
tion, first,  by  Reg.  Gen.  H.  T.  4  W.  4,  reg.  8,  279 
no  venue  to  be  stated  in  the  body  of  declaration  or  subsequent  plead- 

mg,  lb. 
Reg.  Gen.  W.  T.  4  W.  4,  reg.  5,  in  trespass,  ib. 
name  of  abuttals  of  locixs  in  quo  essential,  ib. 
4thly,  the  commencement,  280  to  289 
as  to  names,  281 
mode  in  which  defendant  was  brought  into  Court,  ib. 
recital  of  the  supposed  writ,  283 
by  and  against  particular  persons,  284 

the  present  forms  of  commencements  of  declarations  in  personal  ac- 
tions commenced  in  one  of  the  superior  Courts,  285 
conclusion,  486 
pledges  to  be  omitted,  ib. 
consequences  of  deviations  from  such  rules,  viz.  that  they  are  only 

irregularities,  and  not  grounds  of  demurrer,  286 
the  regulations  affecting  the  body  or  substance  of  declarations  in  gen- 
eral, ib. 
the  rules  Hil.  T.  4,  Will.  2,  reg.  4,  5,  6,  prohibiting  several  counts, 

&c.  28 
other  incidental  improvements,  as  admissions  on  face  of  declarations 
of  part-payments,  or  part-performance,  ib. 
5th\j,  the  Dody  or  substance  of  cause  of  action,  289  to  352 
I.  In  assumpsit,  289  to  360 

when  or  not  a  special  count  \b  requisite  or  proper,  289 
1,  inducement,  290  to  293 

of  the  inducement  in  assumpsit,  290 
inducement,    if  not   traversed,   need   not  be 
proved,  239 
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2,  the  consideration,  293  to  301 

statement  of  executed  considerations,  295 
of  executory  considerations,  206 
of  concurrent  considerations,  297 
of  continued  considerations,  ib. 
variances  in  sfating  the  considerations,  298 
how  to  take  advantage  of  insufficient  state- 
ment  of  consideration   by   demurrer,    &;c 
300 
how  to  take  advantage  of  the  illegality  or  un 
tiuth  in  consideration,  301 

3,  statement  of  tiio  contract,  30 1  to  320 

1,  how  the  promise  should  be  stated,  so  that 
the  doclaralion  may  be  good  on  the  face  of 
it.  30 1 

2,  of  variances  between  the  statement  and  the 
evidence,  305 

contract  to  be  stated  according  to  its  real 
effect  and  intont  of  parties,  though  va- 
ryiiii;  from  words,  ib. 

misdescription  of  the  parties  to  the  con- 
tract, 307  [c08 

blending  distinct  contracts  in  one  count, 

misstatement  of  a  promise  in  the  altera- 
tive, &c.  ib. 

instances  of  a  misstatement  of  part  of 
contract,  310 

immaterial  omissions,  collateral  provisions, 
&c.  314 

oi  scUiceis,  317 

unless  the  statement  of  the  contract  be 
denied  by  the  plea,  it  will  not  bo  ma- 
terial, and  in  effect  admitted,  318 

amendment  of  variance  in  stating  written 
instruments  at  the  trial,  319 

4,  the  necessary  averments  in  assumpsit,  320  to  331 

1,  of  averments  of  plaintiff's   performance  of 
his  part,  320 

consequences  of  insufficient  averments, 
averment  of  notice,  ifc. 
request,  329 

5,  the  breach  of  contract,  332  to  338 

several  breaches,  336 

6,  the  damages,  338  to  340 

the  common  counts  in  assumpsit,  330 

the  great  variety  of  common  counts,  340 

when  applicable  in  general,  ib, 

indebitatus  assumpsit  count,  34 1 

quantum  meruit  count,  ib. 

quantum  valebant  count,  ib. 

common  countu,  342  to  360 

common  breach,  342 

common  counts  as  to  real  property,  343 

goods  sold,  345 

work  and  labor  and  materials,  348 

money  lent,  349 
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money  paid,  350 
money  pad  and  received,  351 
interest,  356 
account  stated,  358 
when  a  count  upon  an  account  stated  should 

or  not  be  added,  359 
common  counts  in  actions  by  and  against 
persons  suing  or  being  sued  in  particular 
rights  or  characters,  ib. 
the  breach  of  the  common  counts,  360 
n.  In  debt,  300  to  375 

title  of  Court,  term,  venue,  and  commencement,  361 

on  8iinj)lo  contract,  361  to  363 

on  8pLH:ialties,  363  to  370 

inducement,  363 

time  of  making  specialty,  364 

profert  of  specialty,  365,  366 

statement  of  consideration  in  general  unnecesary,  366 

consideration,  367 

the  specialty  contract  itself,  ib. 

fiverments,  368  to  370 

as  to  setting  forth  condition  of  bond  and  assigning 

breaches  in  the  declaration,  369 
on  records,  370 
variances,  371 
on  statutes,  371  to  374 
contra  forman  etatuti,  272 
per  quod  actio  accrevit,  373 
stiitemont  of  the  breach  in  general  in  debt,  374 
damages  in  general  in  debt,  374 
m.  In  covenant,  375 

the  statement  in  actions  ex  delicto  of  the  cause  of  ac- 
tion, 376 

1,  statement  of  the  matter  or  thing  injured,  ib. 

2,  stoteuieilt  of  the  plaintiff^s  right  or  interest  in 
such  matters,  &c.  378 

how  to  declare  if  right  not  appurtenant,  381 

how  to-  declare  by  a  reversioner,  ib. 

how  to  declare  for  obstruction  to  ancient 
lights,  381 

or  water  courses,  ib. 

or  common,  or  way,  or  seat  in  a  pew,  &c. 
ib 

disturban^o  of  franchises,  ib. 

the  common  law  mode  of  declarins;  in  gen- 
eral is  expressly  sanctioned  by  2  &  3  W. 
4,  c.  71,  a.  5,  382 

more  general  modes  of  stating  rights  in 
"    pleas,  &c.  under  2  &  3  W.  4,  c.  71,  s.  5, 

mode  of  declaring  where  defendant  under 

any  particular  obligation  or  duty,  383 
variance  in  stating  the  plaintiff's  right  or 
interest,  365 
8,  statement  of  the  injury,  and  of  variances  in  the  description 
thereof,  387 
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4,  statement  of  the  tort  itself,  and  of  variances  in  so  doing, 
391 

time  in  stating  torts  in  general,  393 

place  where  the  injury  was  committed,  394 

5,  the  statement  of  the  damages  in  general  In  actions  for  torts, 

395 
when  to  be  specially  stated,  396 
alia  enormia,  397 
Tb&  ponSealar  rerjaijsites  of  declarations  for  libels  and  verbal  slander,  399 

1,  iM  rod  act  ion  and  inducement,  400 

libeb  and  slander  in  particular,  ib. 

2,  t^e  colW^ulum  of  and  concerning  the  plaintiff,  &c.  403 

ti,  t.»e  felandtr,  written  or  verbal,  and  publication  complained  of,  404 

the  linkwful  publication,  406 
4,  t.ie  innu»-ndo,  ib- 
6,  the  injury  or  damage,  408 

6,  of  several  cfiunts,  408  to  4  18 

the  practice  antecedent  to  the  pleading  rules  of  Hil.  T.  4  W.  4, 

409 
costs  of  several  counts,  412 
forni  of  subsequent  counts,  4 1 

pleading  to  several  counts  for  some  cause  of  action,  414 
the  rule  Hil.  T.  4  W.  4,  reg.  4,  6,  7,  prohibiting  several  counts  and 

decisions  thereon,  ib. 
several  counts  and  pleas  not  allowed,  ib. 
instances  in  declarations,  ib. 
several  breaches,  415 
instances  of  pleas  and  avowries,  &c.  ib. 
the  cases  above  mentioned  as  instances  only,  4 1 6 
departure  from  these  rules,  how  taken  advantage  of,  ib. 
costs  of  counts  and  plca.s,  ib. 

7,  The  conclusion  ad  damnum,  &c.  418  to  420 

forms  of  the  conclusion,  419 

8,  the  profert,  420 

pledges  now  to  be  omitted,  ib. 

9,  defects  when  aided,  421 
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PARLANCES,  422  to  430 

I.  Claim  of  Conusance,  422  to  427 

1 ,  what  Courts  may  claim  it,  423 

2,  in  what  actions, 

3,  the  time,  &c.  of  claiming  it,  ib. 

the  fonn  and  mode  of  claim,  Sec.  425 

4,  the  proceedings  thereon,  426 

II.  Of  appearance  and  defense,  and  the  form  of  stating  them,  427  to  429 

the  old  forms  and  practice,  427 
defense,  428 
in.  Oyer,  430  to  436 

in  what  cases  demandable,  430 
when  it  should  be  demanded.  431 
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refusing  oyer,  432 

how  given,  ib. 

what  advantage  to  be  taken  of  oyer,  and  the  manner  of  taking  advan- 
tage, 433 

form  of  the  plea  after  oyer,  436 
IV.  Imparlances,  436  to  439 

the  ancient  practice  and  forms  of,  486 

imparlance  in  certain  personal  actions  now  virtually  abolished,  and 
suggestions  in  lieu,  438 
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Op  Pleas  to  the  Jurisdiotion  and  in  Abatement,  and  Progexdings  thbkboh, 

440. 
Order  of  pleading,  440 

I.  Of  pleas  to  the  jurisdiction,  441  to  446 

affidavit,  445 
replication,  &c.  ib. 

II.  Of  pleas  in  abatement,  446 

parol  demurrer,  447 

1,  relating  to  the  person,  448  to  450 

of  the  defendant,  449 
privilege  of  a  peer,  ib. 

2,  relating  to  the  count.  &;c.  450 

3,  relating  to  the  writ,  450  to  455 

to  the  form  of  the  writ,  451 
misnomer,  ib. 
other  pleas  of  this  description,  as  non- joinder,  452 
to  the  action  of  the  writ,  453 

of  the  foims  and  general  qualities  and  requisites  of  pleas  in  abate- 
ment, 454 
forms  of  plea  in  abatement,  ib. 
commencement,  ib. 
body,  ib. 
conclusion,  ib, 
1st,  title  of  pleas  in  abatement  as  to  date,  455 
2dly,  as  to  the  title  of  the  term,  455 

present  practice  as  to  time  of  pleading  in  abatement,  and  title  or 
pleas,  450 
3dly,  name  of  parties  in  the  margin,  ib. 
4thly,  the  commencement,  ib. 
5thly,  of  the  body  of  the  plea,  general  requisites,  457 

of  pleading  in  abatement  to  part,  and  in  bar  to  the  residue,  458 
6thly,  the  conclusion  of  pleas  in  abatement,  as  respects  verification  and 

prayer  of  judgment,  460 
7thly,  of  the  affidavit,  of  the  truth,  462 
requisites  of  affidavits,  463 
in.  Eeplications  and  other  proceedings  on  a  plea  in  abatement,  ib. 
of  demurrer  to  a  plea  in  abatement,  465 
judgment  on  pleas  in  abatement,  466 
costs  on  pleas  in  abatement,  ib. 
IV.  Of  pleas  of  non-joinder  in  particular,  46*1 

Vol.-  I.  T) 
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Of  Pleas  in  Bab,  469  to  471. 

What  facts  oan  or  not  be  pleaded  in  bar,  469 
analytical  tabic  of  picas  in  bar,  471 

observations  on  such  analytical  tables,  472 

the  former  indiscriminate  lise  of  a  genend  plet,  as  n<m-as- 
sumpHit,  ib. 
of  pleas  of  partial  denial   473 

Tvhat  matters  of  defense  allowed  to  be  pleaded  specially, 
ib. 
F.  Of  the  several  pleas  in  bar,  and  when  or  not  to  plead  specially,  474 
Divisions  of  the  subject  of  pleas  in  bar,  ib. 

First,  before  the  recent  enactments  and  roles  relating  to  pleading, 
475 

in  assumpsit,  475  to  481 

non  af«8umpsit,  when  formerly  requisite  or  sufficient,  476 
when  to  plead  specially,  479 
in  debt,  481  to  486    - 

1,  on  f<imple  contracts,  481 

2,  on  specialties.  482  to  485 

3,  on  records,  485,  486 

4,  on  statutes,  486 
in  covenant.  486  to  488 
in  account,  488 

in  detinue,  ib. 

by  or  against  executors,  Sea,  489 
againHt  an  heir  or  devisee,  490 
in  case,  400  to  498 

plea  in  actions  for  slander  in  particular  before  the  recent.mles, 

401  to  408 
when  and  how  to  justify  specially,  494 
pica  of  recaption  in  case  for  escape,  497  * 

when  might  have  pleaded  specially  in  case,  498 
in  trover,  ib. 

avowries,  Sec.  in  replevin,  499 
in  trespaifs,  500  to  507 

the  general  rule,  500 
to  porsonH,  501,  502 
to  personalty,  ib. 
to  realty,  502  to  606 

when  the  rronorul  issue  authorized  by  statute,  506 
in  ejectment,  507 
wh(»n  ailvisttblc  to  plead  specially,  or  only  the  general  issue,  507  to 

510 
when  advisable  to  olead  only  a  justification,  508 
when  adviwible  not  to  plead  specially,  ib. 
matter  of  est(»nnol,  when  must  bo  specially  pleaded  at  common  law, 

509 
all  defenses  should  Im)  pleaded,  ib. 

whon  it  will  suffice  to  prove  part  of  the  ground  of  defense,  510 
of  Hufforinn;  judgment  by  default  as  t^o  part,  ib, 
uf  iH8Uablo  plons,  510  to  512 
Secondly,  since  the  recent  rules, 

frtateiucnt  of  prescriptive  rights  in  a  plea,  &o.  under  2  j&  3  W.  4, 
o.  71, .8  5,  ib. 
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Reg.  Gen.  Hil.  T.  4  W.  4,  pleadings  in  particular  actions,  512, 
518 

I.  Assumpsit,  513  to  517 

1,  plea  of  non  assumpsit  to  put  in  issue  only  express 
contract,  or  the  fiicts  from  which  contract  implied, 
and  not,  ^:c.  513 

in  actions  against  carriers  or  bailee  not  of  breach, 
514 

in  indebitatus  for  goods  sold  or  money  received 
non  assumpsit  to  put  in  issue  only  sale  and  de- 
livery, and  receipt  of  money  to  use  of  plaintiff, 
515 

2,  npn  assumpsit  inadmissible  in  action  on  bill  or  note, 
but  defendant  must  traverse  in  particular  the  draw- 
ing, making,  indorsing,  accepting,  presenting,  or  no- 
tice of  dishonor,  ib. 

3,  matters  in  confession  and  avoidance,  and  in  dis 
charge,  and  defenses  in  law,  to  be  pleaded  particu- 
larly, as  infancy,  coverture,  release,  payment,  per- 
formance, illegality  of  consideration,  &c.  ib. 

4,  In  declaration  on  policy  the  interest  may  be  avenged 
to  have  been  in  several,  and  proof  of  either  shall 
suffice,  ib. 

n.  In  covenant  and  debt, 

1,  non  ext  factum  to  bo  considered  as  merely  denying 
the  execution  of  the  deed,  and  all  other  defenses 
must  be  specially  pleaded,  518 

2,  nil  debet  abolished,  ib. 

3,  plea  of  "never  indebted  "  to  be  admissible  to  the 
like  extent  as  non  assumpsit,  but  matters  in  avoid- 
ance to  be  specially  pleaded,  ib. 

4,  In  other  actions  of  debt  the  plea  to  traverse  a  par- 
ticular fact,  and  to  state  matter  in  avoidance,  ib. 

III.  Detinue,  ib. 

non  detinet  only  to  put  in  issue  the  fact  of  detention 
of  the  specified  goods,  and  not  plaintiff 's  property 
therein,  or  other  ground  pf  defense,  ib. 

rV.  In  case, 

1,  not  guilty  in  case  only  to  put  in  issue  the  alleged 
wrongful  act  or  omission,  and  not  facts  stated  as  in- 
ducement, ib. 

instances  in  elucidation  of  this  rule,  519 

2,  all  matters  in  confession  and  avoidance  to  be  plead- 
ed specially,  ib. 

V.  In  trespass, 

1,  a  declaration  in  trespass  to  land,  See.  must  state  the 
name  or  abuttals,  &c.  or  the  defendant  may  demur, 
520 

2,  *'  not  guilty  "  to  be  a  denial  of  the  defendant  s  tres- 
passes, but  not  of  plaintiff's  po.ssession  or  right  of 
possession,  and  which  must  be  specially  traversed, 
lb. 

89  "  not  guilty  '*  to  trespass  de  bonis  asportatis,  to  be 
considered  only  a  denial  of  taking  or  merely  dam- 
aging the  goods,  and  not  of  plaintiff's  piDperty,  ib 
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4,  pica  of  right  of  way  with  carriages,  cattle,  and  od 
foot,  if  traversed,  shall  be  considered  distributive, 
and  the  proof  of  either  shall  pro  tanto  entitle  the 
defendant  to  a  verdict,  520 

5,  so  in  plea  of  right  of  common,  if  defendant  do  not 
prove  a  right  for  all  kinds  of  cattle  he  is  to  have  a 
verdict  pro  tanto,  ib. 

6,  in  all  actions  the  same  rale  to  prevail  as  regards 
right  of  way  or  common,  ib. 

plea  of  payment  of  money  into  Court,  521 
TI.  Qualities  of  pleas  in  bar,  521  to  545  [breach,  521 

1,  must   be   conformable  to   the  action  and  count,  and  to   the   alleged 

2,  must  answer  the  whole  charges,  with  the  exception  of  matter  in  aggra- 
vation, 523 

3,  must  answer  all  it  assumes  to  answer,  and  no  more,  ib. 

4,  a  plea  must  deny,  or  confesss  and  avoid,  and  herein  of  ^ving  color,  and 
of  special  pleas  amounting  to  the  general  issue,  525 

of  giving  color,  526  to  532 

of  pleas  amounting  to  the  general  issue,  527 

of  implied  color,  528 

of  express  color,  529 

form  of  color,  531 

5,  must  be  single,  532 

6,  must  be  certain,  533  to  539 

certainty  as  to  time  and  place,  538 

7,  must  be  direct  and  positive,  and  not  argumentative,  539 

8,  must  be  capable  of  trial,  540 

9,  must  be  true,  and  must  not  be  too  large,  541 
10,  of  sham  pleas,  541  to  545 

in.  Rules  of  construction  and  allowance  of  a  plea  in  bar,  545  to  548 

1,  construction  against  the  plea,  545 

2,  bad  in  part,  bad  in  whole,  546 

3,  surplusage  and  repugnancy,  547 

IV.  Form  and  parts,  548  tp  559 

1,  title  of  the  court,  549 
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CHAPTER  L 

Op  the  Parties  to  Actions.  (1) 

There  are  no  Tule3  connected  with'  the  science  and  practice  of  pleading 
so  important  as  those  which  relate  to  the  persons  who  should  be  the 
varties  to  the  action  ;  for  if  there  be  any  mistake  in  this  respect,  the  plain- 
tiff is,  in  general,  compelled  to  abandon  his  suit,  and  to  proceed  de  fiovo, 
after  having  incurred  great  expense ;  whilst,  with  respect  to  most  other 
objections,  they  do  not  thus  affect  the  proceeding  ab  initio^  and  occasion 
comparatively  but  small  expense.  An  attorney,  special  pleader,  or  bar- 
rister, before  he  can  safely  advise  his  client  what  is  his  remedy,  must, 
before  he  can  venture  to  issue  a  writ,  be  certain  who  ought  to  be  the 
plaintiff  or  plaintiff's,  and  also  the  defendant  or  defendants,  and  unques- 
tionably an  extensive  knowledge  of  the  law  regarding  tlio  parties  to  an  ac- 
tion is  of  paramount  in^portance.  The  general  ride  is  that  the  action 
should  be  browj lit  in  the  name  of  the  party  whose  legal  right  has  been 
affected  (ri),  against  the  party  who  committed  or  caused  the  injury  (6), 
or  by  or  against  his  personal  j^epresentative ;  and  therefore  a  correct 
knowledge  of  legtd  rights,  and  of  wrongs  remediable  at  /a?^,  will,  in  gene- 
ral, direct  by  and  against  whom  an  action  should  be  brought.  But  as  in  the 
application  of  this  rule,  difficulties  frecjuently  occur,  and  as  there  arc  many 
particular  rules  relating  to  the  joinder  of  persons  in  actions,  whether  as 
plaintiffs  or  defendants,  and  to  the  7node  in  which,  and  the  time  when,  a  mis- 
take of  parties  should  be  objected  to  or  be  rectified,  *  it  is  advisable,  before  [  *2  ] 
we  consider  the  form  of  the  action^  and  the  pleadings  therein,  to  take  a  con- 
cise view  of  these  rules,  which  wo  will  examine  under  two  general  heads. 

(fl)  In  general.  Courts  of  law  OlO  noi  direct-  Foreman  v.  Jervis,  6  Barn.  &  Add.  88G;  see 
ly  recOjjniz'j  mere  equitable  rights,  but  leave  qu:ilificfttiou,  and  when  a  Court  of  law  will 
tlicra  to  the  f>rotectiou  of  courts  of  equity, ^  re:itr:iin  the  proceedings  of  a  plaintiff  con- 
That  rule,  however,  prevails  more  stricriy  as  trarj  to  justice  and  ecjuity,  Jones  r.  Bram- 
regards  real  properly  than  with  respect  to  in-  well,  3  Dowl.  488;  3  Chitty  Gen.  Prac.  626 
juries  to  the  person  or  personal  property.  See  to  629,  632  to  631. 

fully,  and  the  reasons,  1   Chitty  Gen.  Prac.  (b)  1  Maulo  &  Sel.  722;  1  Marsh.  260;  8 

6,  7;  Bridlen  v.  Perrot,  2  Croujp.  &  M.  602;  T.  R.  332;  1  East,  -I'JD. 


(1 )  I'arties  to-actions  will  be  presumed  to  be  citizens  of  the  State  until  the  contrary  appears 
Lester  v.  Wright,  2  Hill,  320. 
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First,  when  the  action  is  inform  e,v  cotUraciu{l\  and  secondly^  when  it  is 
inform  ex  delicto  ;  and  under  each  of  those  heaas,  wo  will  examine, 7^^* 
who  are  to  be  the  plaintiffs,  and  secondly,  who  are  to  be  the  defendatUs. 

1.  IN  ACTIONS  INFORM  EX  CONTRACTU. 

The  rules  which  direct  who  are  to  he  the  parties  to  an  action  in  form  ejL 
contractu,  whether  as  plaintifl^  or  defendants,  are  to  be  considered,  first, 
as  between  tlic  original  parties  to  the  contract :  and  secondly^  where  there 
iias  been  a  cfiange  of  parties,  interest,  or  liability.  Under  the  first  head. 
the  rules  may  be  considered  with  reference  to  tks  interest  or  liability  of 
the  parties  as  whether  legally,  or  only  beneficially  interested,  or  acting 
merely  as  agents,  or  standing  in  the  situation  of  joint  tenants,  tenants  in 
common,  partners,  &c.;  and  in  case  of  several  contracting  parties,  who  must 
or  may  join  or  be  joined.  Under  the  second  head,  the  subject  will  be  exam- 
ined with  relation  to  the  instances  of  an  assignment  of  interest  or  a  change 
of  credit:  of  survivorship  of  one  of  several;  death  of  all;  bankruptcy;  in 
solvency ;  and  marriage  of  one  of  the  contracting  parties.  We  will  con- 
sider these  rules,  first,  as  they  relate  to  the  plaintiffs  in  an  action. 

In  general,  the  action  on  a  contract,  whether  express  or  implied,  ot 
whether  by  parol,  or  under  Seal,  or  of  record,  nitist  be  bronght  in  the  name 
of  the  party  in  whom  the  legal  interest  in  such  contract  was  vested  (c)  ,  2): 
and  in  general  toith  his  knowledge  and  concurrence,  or,  at  least,  a  sufficient 
indemnity   must   be   tendered   before   his   name   can   properly  be  used  by 

(<•)   1   East,  407;  8  T.  R.  832;  1  S-iun<J.        and  Trusts.   222;  2  T.  R.  COC;  7  T.  R.  667 
153,  n.  1;  7  Mod.  IIG;  2  Saunders  on   Uses       and  sec  2  Hing.  20. 

(1)  The  followinj?  note  was  inserted,  by  Mr.  Chitty,  at  this  place,  in  the  first  edition  of  h"? 
work:  "  A  plaintiff  frequently  has  an  election  to  proceed,  even  for  a  breach  of  an  express  ci.n 
tract,  either  in  assumpsit  or  in  cuse;  and  where  the  latter  form  of  action  w  adopted,  many  of  the 
rules  as  to  the  parties  to  the  action  do  not  apply.  See  Govrtt  r.  Radniljje,  3  Kast,  70.  Bud* lit 
r.  Willson,  6  T.  R.  378.  Simucl  v.  Judin,  0  East,  883,  80'),  and  therefore  I  hrtVQ  constdent) 
the  following  rules,  in  their  relation  to  the  form  of  the  action,  rather  than  to  the  8uV)ject  mattei 
of  it.'*  In  a  note  to  the  Bccond  American  edition,  Mr.  Day  observes,  that,  **  The  decision  in 
Qovett  V.  Radnige,  has  been  overruled  by  two  subsequent  cases  in  the  common  ple:\s,  Powel  v. 
Layton,  2  Bos.  &  Pull.  N.  R.  8C5.  and  Max  v.  Roberts,  2  Bos.  &  Pull.  N.  R.  451,  an<i  by  a  very 
recent  case  in  the  King*8  Bench,  Weall  v.  King,  12  l*^)st,  4o2.  8  Conn.  I'.lH.  In  Connecticut, 
declarations  in  tort,  stating  the  injury  to  liiive  been  etfected  by  means  of  a  contract,  have  been 
sustained.  Stoyell  v.  Wi^stcolt,  2  Day,  418.  Bulkelcy  r.  Storcr,  2  I'ay,  6G1.*'  Wolcott  r. 
CanfieM.  8  Conn.  194.     Vi-lc  2  Esp.  Dig.  120. 

(2)  Commercial  Bank  r.  French,  21  Pick.  480.  Warden  v.  Burnhom.  8  Vermont,  300.  Frankcm 
V.  Trimble,  6  Burr.  520;  Caruthcrsr.  Wardlaw,  Dudley  (Geo.)  IH'X  De  Cttrilova  ©.  Atchison,  13 
Texas,  872.  Tnylor  v.  Steamboat  Robert  Campbell,  20  Mi<  (o  Bennett,)  2ot.  The  legal  interest 
in  a  contract  is  in  the  person,  to  whom  the  promiHe  is  male,  and  from  wlioin  the  consideration 
passes,  and  he  is  the  permn  who  must  bring  the  action  on  such  contract.  Mall  r.  Iluntoon,  17  Ver 
mout,  244;  Lapham  v.  Green,  9  Vermont,  407;  Weathers  v.  Rjiy,.4  Dana,  474.  See  Clarke  r. 
M'Farland,  6  Dana,  45.     And  where  the  suit  is  not  brought  in  the  name  of  the  party  ostensibly 
contracting,  the  defendant  will  be  entitled  to  make  any  defence,  which  he  could  have  made,  had 
the  suit  been  in  the  name  of  the  person  with  whom  the  contract  was  made.     Lapham  v.  Green, 
9  Vermont,  407.     A  parent  is  entitled  to  the  earnings  of  his  ehild,  being  a  minor,  where  there 
IB  no  agreement,  either  express  or  implied,  that  payment  may  be  made  to  the  child;  an<l  an  action 
for  the  work,  labor  and  services  of  such  child,  in  such  cisc  must  be  brou^rht  in  tlie  name  of  the 
parent.     Shute  v.  Dorr,  5  Wend.  204.     But  a  special  contract  with  a  third  {)er.son,  authorising 
him  to  employ  anci  pay  the  child,  will  be  a  defense  to  an  action  brought  by  the  f.ither.  The  inten 
lion  of  the  parent  may  also  be  inferred  from  circumstances,  and  where  the  circumstances  of  anj 
particular  case  warrant  the  conclusion  that  it  was  understood  that  the  child   might  receive  hi; 
earnings,  payment  to  such  child  will  be  good.     lb.  8  Cowen,  92;  2  Mass.  115;  8  Cowen,  84.    A 
father  may  by  agreement  wi|h  his  minor  son  relinquish  to  him  the  right  he  has  to  his  servicer* 
and  the  father  will  be  precluded  from  suing  for  the  services  of  such  son,  performed  within  the  pe- 
riod embraced  by  the  agreement,  although  he  has  given  notice  to  the  pajrty  employing  the  son, 
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the  party  beneficially  intereatod  (d)  (1).     The  courts  of  law  will  not  in     i.  piaw- 
^eneral  notice  more  equitable  rights,  as  contradistinguished  from  the  strict  j^  "n^J^j 
legal  title  and  interest,  so  as  to  invest  the  equitable  or  merely  beneficial  party  in 
claimant  with  the  ability  to  adopt  legal  proceedings  in  his  own  name ;  al-  whom  lepl 
though  the  equitable  right  embrace  the  most  extensive,  or  even  the  exclu-  ^^gt^'n/ug^ 
sive  interest  in  the  benefit  to  be  derived   from  the  contract  or  subject  mat-  be  the  plain- 
ter  of  litigation.     This  rule  could  not  be  disregarded  without  destroying  tiff: 
the  fundamental  distinction  between  Courts  of  law  and  Courts  of  equity ^ 
with  regard  to  the  remedy  peculiar  to  each  jurisdiction;  if  the  cestui  que 
trust  were  permitted  to  sue  at  law  in  his  own  name,  the  benefits  and  pro- 
tection intended  to  resnlt  from  the  intervention  of  a  trustee,  clothed  with 
a  legal  title,  might  be  lost,  and  the  advantages  arising  from  giving  Courts 
of  equity  exclusive  control  over  matters  of  trust  would  *be  defeated  (c).  [     *8      ] 
Besides,  it  would  be  impossible,  consistently  with  the  common  principles 
of  jurisprudence,  to  exclude  the  power  of  the  trustee  to  sue  in  respect  of 
his  legal  right ;  and  it  would  be  highly  mischievous  and  unjust  to  permit 
the  defendant  to  be  harrassed  by  two  actions  upon  the  same  contract  or  tran- 
saction.    The  right  of  action  at  law  has  therefore  been  wisely  vested  golely 
in  the  party  having  the  strict  legal  title  and  interest,  in  exclusion  of  the 
mere  equitable  claim.  (2). 

If  a  bond  be  given  to  A.  conditional  for  the  payment  of  money  to  him  On  Bonde. 
for  the  use  or  benefit  of  B.,  or  conditioned  to  pay  the  money  to  B.,  the  ac- 
tion must  be  brought  in  the  name  of  A.  (8),  and  B.  cannot  sue  for  or  re- 

{d)   Sp'cer  v.    Todd,  2  Tyr.  172;  3  Chit-  7  T.  R.  60;  nnd  his  observations  as  to  the  ne- 

xy  Gen.  Prac.  127.  cessity  of  preserving  inviolate  the  distinction 

(«)  See  the  observations  of  Lord  Eenyon,  between  legal  and  equitable  ri^jhts,  in  Bauer- 

as  to  the  legal  title  alone  being  recognized  in  man  v.  Radenius,  7  1'.  R.  667. 
an  action  of  ejectment,  in  Goodtitle  v.  Jones^ 

not  to  pay  bis  wages  to  him.  Morse  v.  Welton,  6  Conn.  647.  See  U.  S.  v.  Mertz,  2  Watts,  406; 
Gale  V.  Parrot,  1  N.  Hamp.  28;  Eubanks  v.  Peak,  2  Bailey,  497;  Chase  v.  Smith,  5  Vermont,  656. 

Where  a  minor  son  makes  a  contract  for  his  services  on  his  own  account,  and  his  father  knows 
of  it,  and  makes  no  objection,  there  is  an  implied  assent,  that  the  son  shall  have  his  earnings; 
so  that  unless  there  is  a  design  to  defraud  the  father*s  creditors,  the  earnings  will  belong  to  the 
son.  Whiting  v.  Earle,  8  Pick.  201.  See  Burlinghame  v.  Burlinghamc,  7  Cowen,  92;  Keese  v. 
Sprague,  3  Greenl.  77;  Manchester  v.  Smith,  12  Pick.  115. 

A  minor  son  authorized  by  hi?  father  to  go  out  to  service  and  receive  his  earnings  to  his  own 
mie,  may  sustain  an  action  for  his  wages  against  his  employer,  although  such  authority  was  not 
made  known  to  the  employer  at  the  time  when  the  minor  entered  into  his  service.  And  if  in 
such  case  no  express  contract  be  made  with  the  employer,  the  law  will  imply  a  promise  by  him 
to  the  minor,  and  not  to  the  father.  Corey  v.  Corey,  19  Pick.  29.  Although  the  father  is  en- 
titled to  the  services  of  his  children  till  the  age  of  twenty-one,  yet  he  may  waive  that  right.  He 
may  emancipate  his  child;  or  the  child  may,  by  the  father *s  consent,  be  entitled  to  his  own  ser- 
vices, lb.  Emancipation  of  a  child  is  never  to  be  presumed,  but  must  always  be  proved. 
Sumner  r  Sebec,  8  Greenl.  228. 

(1)  The  indorsee  of  a  witnessed  negotiable  note  cannot  sustain  an  action  for  his  own  use  in 
the  name  of  the  payee  against  his  consent,  in  order  to  avoid  the  bar  of  ^he  Statute  of  limita- 
tions.    Mosher  v.  Allen,  16  Mass.  451.     But  he  may  with  his  consent  or  if  he  makes  no  ob- 
jection, Hodges  V.  Holland,  19  Pick.  48. 

(2)  See  Montague  v.  Smith,  18  Mass.  404,  405;  Howe  v.  Howe,  1  N.  Hamp.  49;  Smith  v, 
Emery,  7  Unbt.  58 ;  Wheelright  r.  Beers,  2  Hall,  891 ;  Wolfe  v.  Washburn,  6  Cowen,  261 ;  Bam- 
dollar  r.  Tate,  1  ^erg  &  H.  160;  Treat  v.  Stanton,  14  Conn.  445.  Millard  v.  Baldwin,  8 
Gray.  484. 

(8)  An  action  on  a  bond  must  be  brought  in  the  name  of  the  obligee,  although  the  condition 
of  it  is  for  the  benefit  or  support  of  a  third  person.  Saunders  v.  Filley,  12  Pick.  554;  Watson 
p.  Cambridge,  15  Mass.  286;  Montague  r.  Smith,  18  Mass.  896,  404.  See  Bird  v.  Washburn, 
10  Pick  2i3;     Millard  v,  Baldwin,  8  Gray,  484. 

On  an  indenture  of  apprenticeship  made  by  selectmen  as  overseers  of  the  poor,  but  designat- 
ing themselves  9A  selectmen,  an  action  may  be  brought  by  subsequent  overseers  of  the  poor. 
Powers  V.  Ware,  2  Pick.  451.  Vide  Sandford  v.  Sandford,  2  Day,  559.  In  the  case  in  20 
John.  74.  the  bond  was  given  to  the  **  people  of  Niagara  county,'*  and  the  suit  was  brought 


8  OF  THE   PARTIES   TO   ACTIONS. 

I.  PLAIN-    lease  the  demand  (/).     In  such  case,  A.  is  evidently  a  trustee,  and  the  ob- 
ligatory part  of  the  insfrument,  and  the  acknowledgment  of  legal  responsi- 
bility, are  to  him  (/). 
On  deeds        It  is  an  inflexible  rule,  that  if  a  deed  be  inter  paries^  that  is,  on  the  fiico 

inter  paries,  of  it  expressly  describe  and  denote  who  are  parties  to  it,  (as  "  between 
A.  of  the  first  part  and  B.  of  the  second  part,")  C.  if  not  expressly 
named  as  a  party,  cannot  sue  thereon,  although  the  contract  pur[X)rt  to 
have  been  made  for  his  sole  advantage,  and  contain  an  express  covenant 
wUh  him  to  perform  an  act  for  his  benefit  (.^)  (1) ;  in  such  a  case,  C.  is  a 
stranger  to  the  deed,  and  violence  would  be  done  to  the  expressed  inten- 
tion of  the  parties,  were  he  to  be  allowed  to  sustain  an  action  in  his  own 
name  (g) ;  the  form  of  the  instrument,  and  the  reciprocity  of  obligation  be- 
tween the  parties  to  it,  created  by  the  express  terms  of  the  deed,  nega- 
tive and  destroy  any  presumption  that  the  contract  was  with  him ;  and  in 
such  case,  the  right  of  suit  is  constituted,  and  must  be  governed,  by  the 
deed;  and  this  rule  applies,  although  the  covenant  be  with  the  third  party, 
C,  (whose  benefit  is  the  declared  object  of  the  deed),  and  a  person  who 
is  a  party  to  the  deed  jointly  {</).  Even  in  such  case,  C.  cannot  join  with 
the  other  covenantee  (A).  And  where  a  deed  of  composition  was  made 
between  a  debtor  of  the  first  part,  his  surety  of  the  second  part,  and  **  the 
several  other  persons  whose  hands  and  seals  are  set  and  subscribed  hereto, 
being  creditors,  &c.  of  the  third  part"  and  A.  one  of  the  members  of  a 
firm  to  wbich  the  debtor  owed  money,  set  his  own  seal  only  to  the  deed ;  it 

[  *4  ]  was  held  that  A.  only,  and  not  the  *firm  should  sue  on  the  covennnt  to  pay 
the  composition,  although  A.  subscribed  the  deed  as  for  himself  and  part- 
ners :  for  the  partners  did  not  become  parties  and  privies  to  the  deed,  as 
their  seals  were  not  aflSxed  thereto  (i). 

If  a  deed-poll,  7iot  being  a  deed  iiite?*  paries,  contain  a  covenant  with 
A.  to  pay  B.  a  sum  of  money,  it  may  be  doubtful  whether  B.  could  sue 
in  his  own  name ;  the  covenant  being  with  A.  though  for  the  benefit  of 
another,  and  the   contract  being  under  seal,  it  would  appear  that  in  such 

(/)   2  Inst.  673;  1  Lev.  285;  3  Id.  189,  Piatt  on  Covenants,  7,  8.     This  rule  does  not 

140;  3  B.  &  P.  149,  n.  (a);  7  East,  148;  1  interfere  with  the  liability  of  a  purty  who  ex- 

M.  &  S.  675;  G  Vin.   Abr.   Covenant,  374;  1  ecutes  the  deed  as  a  covcnaTitor,  although  ho 

lilast,  501.  is  not  described  ns  one  of  the  parties  to  the 

{jj)  Per  Tindal   C.J.  in  Bnshell  v.  Bca-  deed  in  the  introductory  part  of  it;  see  Cnrth. 

van,  1  Bing.  N.  C.  120;  2  Inst.  678;  2  Rol.  76;  Holt,  210,  S.  C;  Piatt  on  Gov.  7,  8. 
Abr.  Fait$,  F.  1;  8  M.  &  S.   308,  322;  5  (A)  6  B.  &  C.  718. 

Moore,  23;  2   B.  &  B.  883;  S.  C.   6  B.   &  (i)  6  M.  &  S.  75. 

C.  365.   See  2  Preston  on  Conveyancing,  184; 

in  a  justice's  court,  in  the  name  of  the  party  aggrieved,  who  there  recovered.  The  judgment 
was  reversed  in  the  Supreme  Court,  on  the  ground  that  there  was  no  evidence  of  any  breach  of 
the  condition.  The  court  also  say  that  the  bond  is  not  in  the  form  con  tern  plate<l  by  the  statute; 
that  it  should  have  been  given  to  the  people  of  the  State  of  New  York,  and  not  to  the  people  of 
Niagara  county.  In  the  subseqtient  case  of  Lawton  v.  Erwin,  9  Wend.  233,  the  question  was 
distinctly  presented,  whether  a  party  -ntereated  in  the  condition  of  a  constable's  bond  can  main- 
tain debt  upon  it  in  his  own  name,  wiure  the  bond  is  given  to  the  people;  Held,  that  tlie  action 
should  be  covenant  on  the  condition,  in  the  name  of  the  party,  or  debt  in  the  name  of  the  people. 

(1)  Strohecker  r.  Grant,  16  Serg.  &  Rftwle,  287.  Vide  Hornbeck  v.  Westbrook,  9  John. 
73  Hornbeck  r.  Sleght,  12  John.  199;  Hinkley  v.  Fowler,  15  Maine,  285;  Robins  v.  Ayres, 
10  Missouri,  638. 

The  general  principle  is,  that  no  other  person  than  the  obligee  in  the  bond  can  be  the  nom- 
inal plaintiflF.  In  the  case  of  a  security  required  to  be  given  by  a  constable  before  entering 
upon  the  duties  of  bis  office  in  form  of  a  penal  bond  to  the  people,  debt  may  be  maintained  on 
such  bond  by  any  person  to  whom  the  constable  had  become  liable.  Covenant  may  also  be 
maintained  on  the  condition  of  such  bond  in  his  own  name.  The  People  v.  Holmes,  5  Wend 
191. 
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case  A.  should  be  the  plaintiff;    for  the  terms   of   the   express   covenant    ^-  pi^i»- 
seem   to   invest   him  with  legal   interest  (/•)    (1) ;  and   it   is   clear,    that       "'"" 
upon  a  covenant  with  two  persons  to  pay  the  sum  of  money  to  one  of  them,  On  Deeds 
tliey  take   a  joint   legal   interest,  and   must  jointly  sue  upon  the  cove-  ^^^• 
nant(/). 

If,  however,  the  covenant  in  a  deed-poll  be  generally  "to  pay  B.,^'  or 
be  expressly  with  him,  to  pay  the  money  to  him,  there  appears  to  be  no 
difficulty  in  his  maintaining  an  action  in  his  own  name,  although  he  did  not 
execute  the  deed,  and  were  in  all  other  respects  a  stranger  to  it  {m). 

The  rule  upon  this  subject  appears  to  be  materially  influenced  or  affect-  On  simple 
ed  by  the  nature  of  the  instrument  upon  which  the  contract  arises.  If  the  Contracts, 
instrument  be  not  under  seal,  it  seems  to  be  a  general  principle,  that  the 
party  for  whose  sole  benefit  it  is  evidently  made,  may  sue  thereon  in  his 
own  name,  although  the  engagement  be  not  directly  to  or  with  him  (2). 
Thus,  if  A.  give  goods  toB.  of*the  value  of  £80,  on  condition  that  he  pay 
£20  to  C,  if  B.  do  not  pay  the  money,  C.  may  have  an  action  against 
him,  and  declare  that  he  was  indebted  to  him  in  £20,  for  goods  of  the 
value  of  <£80,  given  to  him  by  A.  on  condition  that  he  should  pay  £20  to 
C. ;  for  when  the  goods  were  delivered  to  B.  upon  this  condition  the  £20 
became  a  debt  to  G.(?i).  An  express  privity  of  contract  between  A.  and 
C.  seems  to  be  created  by  the  stipulation  of  the  parties,  in  a  case  of  this 
nature.  A  father  was  seised  in  fee  of  lands,  and  was  about  to  cut  timber 
therefrom  to  raise  a  portion  for  his  daughter ;  the  defendant,  being  his  son 

(k)  1  East,  497,  501.     See  Piatt  on  Cove-  Lutw.  895;  Com.  Dig.   Covenant,  A.   (1);  2 

nants,  518.  Inst.  673.    Slb  post,  11, 

(/)  1  East.  40G;  3  B.  &  C.  256.  (/i)  Mich.  Term,  1651,Staikey  v.  Mylne,  1 

(to)  See  2  Lev.  74;  3  Kcb.  94,  115,  S.  C;  Rol.  Abr.  Action  sur  Cm,  82,  pi.  18. 


(1)  Chaplain  v.  Cana«l;i,  8  Conn.  286;  4  Wend.  419.  A.  &  B.  gave  a  bond  to  C,  conditioned 
to  pay  C.'s  debts;  the  hol-Ior  of  a  promissory  note,  made  by  C.  before  the  date  of  the  bond, 
brought  an  action  of  assumpsit,  on  the  money  counts,  against  A.  &  B.,  to  recover  the  amount 
of  the  note,  and  it  was  held  that  the  action  could  not  be  sustained.  Johnson  i;.  Foster,  12  Met- 
calf  167;  binders  v.  Filley,  12  Pick.  554. 

Whei'c  A.  covenanted  with  tlic  rector,  wardens  and  vestry,  to  pay  rent  to  the  rector  or  war- 
dens; Held,  that  neither  separately,  nor  could  both  the  rector  and  wardens,  jointly  maintain  a 
suit  for  the  rent;  but  the  vestry  should  also  be  joined  with  the  rector  and  wardens.  The  prin- 
ciple is,  that  the  action  should  be  sued  in  the  name  of  the  parties  with  whom  the  covenant  was 
made.     Montague  v.  Smith,  13  Mass    406. 

Where  all  the  members  of  a  corporation  entered  into  covenant  for  themselves  and  heirs,  that 
the  corporation  should  do  certain  acts;  Held,  that  all  were  holden   in  their  individual  capaci 
ticF*  and  parties  to  the  covmaiit.     Tileston  v.  Newell,  18  Mass  406. 


party 

interest  in  a  contract  resting  in  parol,  may  sue  upon  k.  Lapham  r.  Green,  9  Vermont,  407: 
Story,  Agency,  see.  418,  et  seq.;  Pitts  v.  Mower,  Ig  Maine,  361;  Edmond  v.  Caldwell,  16  ib. 
840;  Higdon  v  Thomas,  1  Harr.  &  Gill,«158;  White  v.  Owen,  12  Vermont,  861;  Felton  r. 
Dickinson,  10  .Mnss.  287,  Cabot  v.  Haskin,  3  Pick.  88. 

In  the  case  of  the  United  StatfB  v.  Parraele,  1  Paine  C.  C.  252,  it  was  held,  that  no  action 
will  lie  in  the  name  of  the  principal  on  a  written  contract  made  by  his  agent  in  his  own  name, 
although  the  defendant  may  have  known  the  agent's  character.  See  Clarke  c.  Wilson,  8  Wash. 
C.  C.  560;  Nowcomb  v.  Chirk,  1  Denio,  226. 

ThiB,  however,  is  not  u«iver»\lly  true,  ag  appears  in  the  case  of  foctora  making  written  cou 


i  a  OF  THE   PARTIES  TO   ACTIONS. 

1.  PLAijf-    and  heir,  verbally  promised  the  father j  in  consideration  that  he  would  for- 

""*•       bear  to  fell  the  timber,  to  pay  the  daughter  this  portion ;  The  Court  of 

King's  Bench  held,  that  the  daughter  might,  sue  the  son  for  the  recovery  of 

the  money,  although  the  consideration  moved  from  the  father  to  the  son  ; 

the  contract  having  been  made  for  her  benefit,  the  object  being  to  secure  a 

r  *^  1  P°r*^^^  f^^  ^®^  (^)  (^)*  ^^^^  decision  uras  ^affirmed  upon  a  writ  of  error 
■'  in  the  Exchequer  Chamber.  This  appears  to  be  a  strong  authority  to  sup- 
port the  general  rule,  that  the  part}'  to  be  benefitted  by  a  contract,  7iot  un- 
der seal,  may  sue  thereon,  although  the  promise  be  not  made  to  him.  The 
Court  attached  some  weight  to  the  nearness  of  relationship  between 
the  father  and  daughter ;  but  this  does  not  appear  to  be  a  circumstance 
which  can  render  the  case  of  less  utility  and  importance,  as  affording  a  gen- 
eral rule  upon  this  subject;  and  Mr.  Justice  Buller  is  reported  to  have  re- 
marked (;>),  that  if  one  person  make  a  promise  to  another  for  the  benefit  of 
a  third,  the  latter  may  maintain  an  action  upon  it.  And  in  a  subsequent 
case  (^),  Eyre,  C.  J.  said  "  as  to  the  case  of  a  promise  to  A.  for  the 
benefit  of  B.  and  an  action  brought  by  B.,  there  the  promise  must  be  laid 
as  having  been  made  to  B.,  and  the  promise  actually  made  to  A.  may  be 
given  in  evidence  to  support  the  declaration."  In  Martin  v.  Hind  (r),  the 
defendant,  the  rector  of  a  parish,  by  a  written,  certificate  addressed  to  the 
bishop,  appointed  the  plaintiff  his  curate,  and  signified  that  he  promised  to 
pay  the  plaintiff  a  yearly  stipend;  it  was  held,  that  the  plaintiff  might  sue 

(o)   Dutton  V.  Poole,  Mich.  29  Car,  2;  1  887,  8.  C.     See  Bui.  N.  P.  188  a. 

Ventr.  318,  332,  S.  C.   in  2  Lev.  210;  Sir  T.  {p)  Marchington  v.  Vernon,  N.  P.  men 

Rajm.  802,  and  Sir  T.  Jones,  102,  recognised  tioned  in  1  B.  and  P.  101,  n. 

by  Lord  Mansfield  in  Cowp.  448,  and  Mr.  J.  {q)  1  B.  and  P.  102. 

Burrough  in  6  Moore,  31,  82;  2  B.  &  B.  (r)  Doug.  142,  8.  C;  Cowp.  487. 


tracts  in  their  own  names  for  the  purchase  or  sale  of  goods  for  their  principals.      So  in  cases 
of  agents,  procuring  policies  of  insurance  in  their  own  names,  for  the  benefit  of  their  princi- 
pals, and  in  other  cases,  which  will  be  found  commented  on  in  Story,  Agency,  sec.  161.    1  Ar 
nold   Ins.  (Am  ed.)  25,  notes,  170,  171,  notes.     Chitty  Contr.  (9th  Am    ed.)  228,  230  [208J 
in  notes;  Huntington  v.  King,  7  Gush.  871,  Higins  v.  Senior,  $  Mees  k  W.  834. 

On  a  written  order,  made  for  a  consideration,  moving  from  the  Eastern  Railroad  Company, 
to  deliver  p.operty  to  J.  S.,  president  of  the  Eastern  Hailroad  Company,  the  company  may  sue 
in  their  own  name.  Eastern  Railroad  Co.  v.  Benedict,  6  Gray,  561.  In  this  case  Dewey,  J. 
said; — **  We  may  assume  it  to  be  quite  clear  and  well  supported  by  authority,  that  in  the  cna% 
of  oral  contracts,  the  principal  may  sue  in  his  own  name,  upon  a  contract  made  with  his  agent. 
It  is  equally  well  settled  that  the  same  rule  applies  to  cases  of  sales  by  written  bills,  or  other 
memoranda  made  by  the  agent,  using  his  own  name,  and  disclosing  no  principal.  Edwards  v. 
Golding,  20  Vermont,  80;  Hubbard  r.  Borden,  6  Wheaton,  7U;  Salmon  Falls  Manuf.  Co.  v, 
Goddard,  14  How.  U.  S.  454,  455;  Potter  v,  Yale  College,  8  Conn.  60." 

An  action,  on  a  promise  to  the  mayor  and  aldermen  of  a  city  to  p'\y  for  a  license  of  a  theatre 
is  rightly  brought  in  the  name  of  the  city.     Boston  v.  Schaffer,  9  Pick.  415. 

(1)  The  case  of  Schermerhorn  v.  Van  Archeyden,  1  John.  189,  was  much  like  Dutton  r.  Pool, 
upon  the  authority  of  which  it  was  decided.  The  defendant  in  the  court  below,  t?chemerhom, 
applied  to  his  father  for  an  assignment  of  his  property,  which  the  father  gave  the  son,  the  d^ 
fendant  promising  to  purchase  for  his  sister,  the  plaintiff's  wife,  a  cherry  desk.  The  court  said, 
where  one  person  makes  a  promise  to  another  for  the  benefit  of  a  third,  that  third  person  may 
maintain  an  action  on  such  promise.  This  case  has  ever  since  been  considered  as  correctly  de^ 
cideri,  and  the  principle  a  sound  one.  It  was  accordingly  decided,  where  a  collector  of  the  cus- 
toms put  certain  property  seized  by  him  into  the  hands  of  a  third  person,  and  took  a  promise 
for  irs  delivery  on  demand  to  the  marshal  of  the  district,  or  to  the  deputy  of  such  marshal,  that 
the  marshal  having  no  interest  in  the  property,  and  the  collector  having  an  interest  in  it,  being 
the  contracting  party  and  fiimishing  the  consideration,  the  suit  on  the  contract  must  be  brought 
in  the  name  of  the  collector.  Sailly  v,  Cleaveland,  10  Wend.  156.  In  all  the  cases  where  a 
third  person  has  been  permitted  to  sue  on  such  a  promise,  such  person  had  the  legal  interest. 
In  M'Menomy  t;.  Ferrers,  8  John.  71,  it  was  held  that  an  order  to  pay  to  Roosevelt  was  an  as- 
signment  of  the  amount  due  on  the  securities  mentioned,  and  therefore  the  drawers  of  the  or- 
der had  no  interest  and  oould  not  prosecute. 
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for  the  salary,  (r)     This  case  proceeded,  however,  upon   the  ground  that    '•  p'^in- 
the  contract  was  entirely  with  the  curate,  that  there  was  no  promise  to  the 
bishop,  and  that  the  certificate  was  a  mere  assurance  or  information  to  him 
of  a  matter  of  fact,  and  the  consideration  was  entirely  between  the  plaintiff 
and  defendant.     The  case  of  Carnegie  v.  Waugh  (5),  strongly  shows,  that 
a  written  or  verbal  promise  to  A.  for  the  benefit  of  B.  will  support  an  action 
in  the  name  of  the  latter  (1);  and  the  Chief  Justice  appeared  to  have  been 
of  opinion  in  that  case,  that  the  rule  that  a  third  person  cannot  take  ad- 
vantage of  a  deed  inter  partes,  could  not  be  extended  to  contracts  not  under 
seal  (2)'.     And  an  action  may  be  maintained  by  the  several  partners  of  a 
firm  upon  a  guarantee   addressed   and  apparently   given  to  one  of  them, 
if  there  be  evidence  that  it  was  given  for  the  benefit  of  all  (0-     There  is,  Exception 
in  the  case  of  bills  of  exchange  and  promissory  notes  an  opiioii  of  plaintiff  Jj^ifg*^  ^^^ 
that  might  be  considered  an  exception  to  the  general  peremptory  rule,  that  change, 
the  right  of  suing  can  only  be  in  one  person,  or  set  of  persons,  viz.  that  a 
party  to  a  bill  may,  by  arrrangement  between  the  parties,  be  the  plaintiff, 
although  the  bill  at  the  time  be  in  the  rightful  possession  of  another  party 
to  the  bill  (w)  (S). 

*The  action  against  a  carrier  for  loss  of  goods  sent  by  a  vender  to  a  ven*  [  *6  ] 
dee,  must  in  general  be  brought  in  the  name  of  the  latter,  and  not  of  the  Against 
consignor ;  because  the  law  implies  that  by  the  delivery  to  the  carrier,  the  <^^"®"- 
goods  became  the  property  of  the  consignee,  and  at  his  risk  (subject,  of 
course,  to  the  unpaid  vendor's  right  of  stoppage  in  transitu)  (:r).  As  the 
delivery  to  the  carrier  by  the  consignor  presumptively  vests  the  property 
in  the  goods  in  the  consignee,  it  is  an  inference  of  law,  that  the  contract 
for  the  safe  carriage  is  between  the  carrier  and  consignee,  and  consequently 
the  latter  has  the  legal  right  of  action  (4) ;  and  this  rule  obtains,  al- 
though the  consignor  paid  the  carrier  for  the  conveyance  of  the  goods, 
the  consignee  gave  no  express  directions  that  the  goods  should  be  sent  by 
the  particular  carrier  selected  by  the  vendee  (y)  In  these  cases  it  is,  how- 
ever, only  an  assumption  of  law  that  the  goons  vested  in  the  vendee  and 
were  at  his  risk  upon  the  delivery  to  the  carrier  ;  and  if  by  virtue  of  an 
agreement  between  the  vendor  and  vendee,  the  goods  did  not  become  the 
property  of  the  latter,  and  he  was  not  at  any  risk  with  regard  to  the  goods 
until  they  actually  reached  him,  the  consignor  should  be  the  plaintiff.  But 
in  general  the  property  vests  in  the  consignee  by  the  mere  delivery  to  the 
carrier,  and  the  consignee  ought  to  sue,  although  he  ordered  the  goods  to 
be  sent  to  him,  *'on  an  insurance  being  effected,  and  on  the  terms  of  three 
montlis'  credit  from  the  time  of  arrival,"  for  in  such  case  the  actual  arrival 


(r)  Ante,  n.  r. 

(s)  2  D.  &.R.  277.  See  4  B.  &  C.  664,  3 
B.  &  A.  280,  281.  The  decision  in  Crow  v. 
Rogcre,  1  Stra.  692.  is  perhaps  hardly  to  be 
reconciled  with  this  doctrine.  The  ph\intiff 
dechired,  that  Hardy,  being  indebted  to  the 
plaintiff  in  70/  ,  it  was  agreeti  between  Hardy 
and  the  defendant,  that  the  defendant  should 
p.'iy  the  money  to  the  plaintiff,  and  that  Hardy 
siiould  make  the  defendant  a  title  to  a  house, 
—  that  Hardy  was  ready  to  do  so,  and,  in  con- 
sideration thereof,  the  defendant  promised  t« 


pay  the  plaintiff.  "  And  without  much  de- 
bate, the  Court  held  the  plaintiff  was  a  stran- 
ger to  the  consideration,  and  gave  judgment 
for  the  defendant.** 

(0  4  B.  &  C  664. 

(ti)  Stone  17.  Butt,  2  Crom.  &  M.  416;  2 
Dowl.  886,  S.  C;  Chitty  on  Bills,  8th  ed.  666; 
and  exceptions,  id.  ibid. 

(x)  8  T  R.  880;  2  Camp.  86;  8  Id.  255;  2 
Saund.  47  h. 

(y)  8  B.  &  P.  684. 


(1)  Blymire  v.  Boistle,  6  Watts.  182. 

(2)  But  see  Owings  v.  Owings.  1  Har.  &  Gill,  484. 

(8)  Pearce  v.  Austin,  4  Whart.  489,  and  the  cases  cited  in  the  opinion  of  the  Court. 
(4)  See  Potter  v.  Lansing,  1  John.  216;  Abbott  on  Shipping  (6th  Am.  ed.)  408,  note. 
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1-  PLAIN-  q(  the  goods  is  not  a  condition  precedent  to  the  vendee's  liability  to  pay  for 
them,  and  the  vendor  having  complied  with  the  stipulation  as  to  insurance, 
had  provided  the  vendee  with  a  remedy  over  (^r). 

If  goods  by  a  bill  of  lading  are  consigned  *'  to  A."  he  is  prima  facie 
the  owner,  and  must  bring  the  action  against  the  master  of  the  ship  if  they 
be  lost;  but  if  the  bill  be  special  to  deliver  to  A.  for  (he  use  of  B.,  the 
latter  should  bring  the  action  (a)  (1).  And  where  by  a  bill  of  lading  the 
captain  was  to  deliver  the  goods, /or  the  consignor  and  in  his  iiaine^  to  the 
consignee  and  the  latter  at  the  time  of  the  shipment,  had  no  property  in  the 
goods,  it  was  decided  that  the  consignor  should  be  the  plaintiff  in  an  action 
for  an  injury  to  the  goods,  although  the  consignee  had,  at  his  own  expense, 
previously  insured  the  goods,  (6)  (2).  And  it  seems  that  an  agent  in  this 
country,  who  ships  goods  to  the  foreign  principal  and  pays  the  freight,  may 
maintain  an  action  in  his  own  name  on  the  bill  of  lading,  if  it  express  that 
the  goods  were  shipped  by  the  agent,  and  that  the  freight  was  paid  here;  for 
in  such  case  a  privity  of  contract  is  established  between  the  parties  by  means 
of  a  bill  of  lading  (c). 

In  general  a  mere  servant  or  agent,  with  whom  a  contract  is  express- 
ed *to  be  made  on  behalf  of  another,  and  who  has  no  direct  beneficial  in- 
]  terest  in  the  transaction,  cannot  support  an  action  thereon  {il)  (3).  As 
where  lands  were  let  by  auction  and  there  was  an  agreement  between  the 
intended  lessee  and  the  anctiojiesr^  stating  the  terms,  and  subscribed  by  the 
intended  lessor ;  it  was  held,  that  the  auctioneer  could  not  sue  the  intend- 


When  an 
Agent  may 
8oe. 
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(«)  4  B.  &  C.  219. 

(a)  1  Ld.  Raym.  271;  8  B.  &  Adol.  283. 

(6)  3  B.  &  Aid.  277. 


(c)  8  Campb.  320. 

{d)  Evans  v.  tvaus,  1  liar.  &  Wo.  239. 


(1)  VMe  Potter  r.  Lansing,  1  John.  215.  M'Intyre  v.  Browne,  1  John.  221.  Ludlow  p. 
Bownc,  1  John.  1.  Sanderson  v.  Lamberton,  6  Binn.  120.  A.  of  Liverpool  shipped  goods 
which  by  the  bill  of  lading  were  to  be  delivered  to  B.  or  his  a«:signs  in  Philarlelphia.  The  goods 
belonged  to  A.  and  the  freight  was  payable  in  Liverpool.  He//,  that  the  bill  of  liding  vested 
the  property  in  the  consignee,  who  might  maintain  an  action  in  his  own  name  ag.iinst  the  ship 
owner  for  the  negligent  carriage  of  the  goods.  Griffith  v.  IngleJew,  6  Serg.  and  i^-xwle,  421). 
Gibson  C.  J.  dissenting.     Everett  v.  Saltu.?",  16  Wend.  474. 

A  cargo  was  consigned  to  merchants  in  New  York,  and  the  master  put  into  Norfolk  in  dis- 
tress; and  was  obliged  to  sell  part  of  the  cargo  to  pay  expenses,  and  tran.sforre<l  the  residue 
of  the  cargo  to  another  vessel,  obtaining  a  bill  of  lading  for  the  delivery  of  tlie  cargo  to  him- 
self; and  on  the  arrival  of  the  latter  vessel  in  New  York,  ordered  the  same  to  be  delivereil  to 
persons  other  than  the'original  consignees.  In  tracer  sued  by  the  owner  against  the  persons 
thus  receiving  the  cargo,  held,  that  they  were  liable  to  pay  the  value  of  tlic  goods.  Everett  r. 
Coffin,  et  al.,  6  Wend.  603.  But  although  a  bill  of  lading  is  an  instruiisent,  h:iving  by  the  cus- 
tom of  merchants,  a  virtue  and  efficacy  peculiar  to  itself,  and  no  otlior  in.^tnnnent  can  be  in- 
dorsee! with  the  like  effect,  Akerman  v.  Humphrey,  1  C  &  P.  (33;  Jenkins  v.  Usborne,  8 
Scott  N.  K.  516,  yet  the  indorsement  only  transfers  the  right  of  pioptrty,  and  not  the  contract 
itself,  so  as  to  enable  the  indorsee  to  sue  upon  it.  Thomson  r.  l)ominy,  11  Mccs.  &  W.403; 
Sanders  v.  Vanzeller,  2  Q.  B.  260. 

(2)  Although  the  freight  is  payable  by  the  consignee,  if  the  goods  are  at  the  risk  of  the 
consignor  during  their  transportrtion,  the  property  remains  in  the  consipior  until  delivery. 
M*Intyrc  v.  Bowne,  1  John.  229;  Ludlow  v.  Bowne,  1  John.  1;  De  Wolf  v  New  York  Ins. 
Co.  20  John.  214;  The  Venus,  8  Cranch,  253,  275;  The  Frances,  <J  Crunch,  IHiJ;  The  Mary 
and  Susan,  1  Wheat.  25;  Illsley  v.  Stubbs,  9  Mass.  65. 

Where  the  shipper  of  goods  fills  up  the  bill  of  lading  with  the  name  of  a  particular  consignee 
or  bearer,  the  mere  delivery  of  the  bill  of  lading  by  the  shipper,  for  value,  pisses  the  property, 
against  any  person  except  a  previous  assignee  of  the  bill  of  lading.  Allen  v.  Williams,  12 
Pick.  297;  I^w  r.  De  Wolf,  8  Pick.  101. 

Inserting  the  name  of  a  consignee  in  a  bill  of  lading  gives  the  consignee  no  property  in  the 
goods,  until  a  delivery  of  the  bill  made  by  some  person  duly  authorized.  Allen  v.  Williams,  12 
Pick.  297.  Sec  Buffington  v.  Curtis,  15  Mass.  528.  Abbot  Shipping  (0th  Am.  ed.^  638,  note 
(1),  and  cases  cited. 

(3)  Inhabitants  of  Garland  v.  Reynolds,  20  Maine,  46.   Vide  Med  way  Cotton  Manufactory 
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ed  lessee  for  use  and  occupation  or  for  breach  of  the  agreement  (rf).  And  '• 
where  A.  by  a  memorandum  in  writing,  signed  by  himself  only,  agreed  in  *^^''* 
writing  to  pay  the  rent  of  certain  tolls  which  he  had  hired,  to  the  trea- 
surer of  certain  commissioners  (^),  it  was  decided  that  no  action  for  rent 
could  be  supported  in  the  name  of  the  treasurer,  the  contract  being  in  legal 
conternplation  with  the  commissioners,  and  to  pay  them  (/).  And  where 
several  persons  took  a  lease  of  premises,  to  be  used  as  a  Jewish  synagogue, 
and  the  seats  therein  were  let  by  an  oflScer  annually  appointed,  whose  duty 
it  was  to  let  them  and  receive  the  rents,  and  apply  them  partly  in  payment 
of  the  rent  secured  by  the  lease,  and  partly  for  general  purposes  connected 
with  the  establishment ;  it  was  held,  that  the  lessees  were  properly  made 
the  plaintiffs  in  an  action  to  recover  the  rent  due  from  an  occupier  of  one 
of  the  seats  (</).  Upon  the  same  principle,  the  captain  of  a  ship  cannot 
maintain  an  action  in  his  own  name  upon  an  implied  promise  to  pay  de- 
murrage, although  he  may  on  an  express  contract  with  him  to  pay  it  (A). 
And  it  has  been  determined  that  the  mayor  of  a  corporation,  who,  on  the 
sale  of  certain  lands  by  auction,  of  which  the  corporation  were  the  vendors, 
signed  a  contract  on  behalf  of  himself  and  the  corporation  with  the  pur- 
chaser, for  the  due  performance  of  the  conditions  of  sale,  could  not,  in  his 
individual  capacity,  maintain  an  action  against  such  purchaser  for  tho 
breach  of  his  contract(i). 

But  when  an  af/e7ii  has  any  beneficial  interest  in  the  performance  of  the 
contract,  as  for  commissions,  &c.,  or  a  special  property  or  interest  in  the 
8uJ)ject-matter  of  the  agreement,  he  may  support  an  action  in  his  own  name 
upon  the  contract ;  as  in  the  case  of  a  factor,  or  a  broker  (A),  or  a  ware- 
houseman, or  carrier  (/),  (1)  an  auctioneer  (fw),  a  policy  broker  whose  name 

(d)  Evans  v,  Evans,  1  Har.  &  Wo.  289.  (i)  2  Taunt.  374,  887.     ^ee  5  Mcore,  277. 

(e)  The  instances  in  which  treasurers  and  (/c)  1  T.  R.  112;  2  Esp.  403;  1  H.  Bl.  82; 
trustees  are  by  statute  allowed  to  be  made  7  T.  R.  859;  11  East,  180;  4  Camp.  195;  1 
plaintiff,  and  the  decisions  on  enactments  of  M.  &  S.  581. 

this  nature,  w\ll  be  noticed  hereafter,  posi,  14.  (Z)  See  per  Lord  Ellenborou^h,  2  M.  &  S. 

(/)  3  B.  &  P.  147.     See  Sir  J.  Mansfield's  147. 

observations,  2  Taunt.  381.  (m)    1   H.   Bl.  81;  2  Marsh.  407,  501.  7 

iff)  2  Stark.  SoG.  Taunt.  -.^37,  S.  C.    See  6  B.  &  Aid.  833 

(A)  4  Taunt.  1,  52.  See  SChitty  Com.  Law, 
430. 


V.  Adams,  10  Mass.  862.  Bogert  v.  De  Bussy,  6  John.  94.  Gunn  v.  Cantine,  10  John.  387. 
Jones  r.  Hart,  1  Hen.  &  Mun.  470.  Gilmore  v.  Pope,  5  Mass.  401.  Bainbridge  v.  Downie,  6 
Mass.  253.  Kinsey  v.  HoUingshcad,  1  Penn.  880.  So,  the  trustees  or  committee,  for  conduct- 
ing the  aflairs  of  an  unincnv  .rate^l  company,  cannot  maintain  an  action  in  their  own  name. 
Niven  r.  Spickerman,  12  Julias.  401.  It  is  different  in  the  case  of  a  note  or  check  payable  to 
bearer:  in  the  latter  case  the  opposite  party  cannot  raise  the  objection  of  the  plaintiff's  want  of 
interest.  Maurin  v  Lamb,  7  Cowen,  174.  A  mere  agent  holding  such  note  or  check,  may  sue 
on  it  in  his  own  name 

If  one  effects  an  insurance  for  whom  it  may  concern;  and  in  his  declaration  he  avers  that  the 
policy  was  made  for  himself  and  another,  yet,  he  is  entitled  to  maintain  the  action  in  his  own 
name.  Ward  v.  Wood,  13  Mass.  530.  It  is  otherwise,  however,  where  his  own  interest  was 
fully  insured  in  a  prior  policy,  in  the  latter  case,  if  he  sue,  he  must  state  the  interest  of  the  others 
concemod,  and  bring  the  action  expressly  as  agent.  Gardiner  v.  Bedford  Ins.  Co.,  17  Mass.  615. 

(1)  Remedies  must  in  general  be  pro^luced  in  the  name  of  the  party  in  interest,  and  not  in 
the  name  of  the  agent,  who  made  the  contract,  or  whose  duty  it  is  to  make  the  collection  of 
moneys  accruing  under  such  contract.  It  is  otherwise,  however,  as  to  bailees;  in  whose  names, 
in  many  cases,  actions  may  be  maintained.  Breckbee  v.  Brown,  21  Wend.  110.  See  Butts  9. 
CJoUins,  13  Wend.  130. 

Where  the  per&on  to  whom  the  promise  is  made,  furnishes  the  consideration  and  has  the  legal 
interest,  the  action  must  be  brought  in  his  name,  Sailly  v.  Cleavland,  10  Wend.  156. 

Vol.  I.  2 


8  OP  THE   PARTIES    TO    ACTIONS. 


PLAINTIFFS. 


L,„»-  13  on  the  policy  (n),  (1)  or  the  captain  of  a  ship  for  freight  (o).  So  where 
a  contract  is  in  terms  made  with  an  agent  ♦personally,  he  may  sue  there- 
on (2)  ;  and  if  a  servant  personally  carry  on  a  business  for  his  principal, 
and  appear  to  be  the  proprietor,  and  sell  goods  in  the  trade  as  such  appa- 
rent owner,  ho  may,  it  seems,  sustain  an  action  in  his  own  name  for  the 
price  (p).  Where  the  supposed  principal  repudiates  the  contract,  the 
agent  may  sue  after  notice  of  the  facts  to  the  defendant,  as  to  recover  back 
a  deposit  paid  on  the  sale  of  an  estate  {q). 

Where  a  person  assumes,  on  the  face  of  the  contract,  the  character  not 
of  a  principal,  but  of  an  agent  to  another  named  person,  he  cannot  retract 
that  assumed  capacity,  and  sue  as  a  principal,  without  previously  undeceiv- 
ing the  defendant,  and  giving  him  notice  of  the  real  nature  and  extent  of 
bis,  the  plaintiff's  claim  and  interest  (r).  And  it  should  be  observed  that 
in  these  cases  the  right  of  the  agent  to  sue  on  a  contract  made  by  him  for 
his  principal,  whether  it  be  expressed  that  the  agent  contracts  personally 
or  on  the  behalf  of  another,  is  subservient  to  the  right  of  the  principal  to 
interfere,  and  to  bring  the  action  in  his  own  name  upon  the  unperformed 
agreement,  in  exclusion  of  the  agent's  right,  and  although  the  agent  has 
not  expressly  disclaimed  {s)  (8).  There  is  an  exception  in  the  case  of  a 
contract  under  seal  entered  into  with  the  agent  personally  in  a  matter 
within  the  scope  of  his  authority ;  in  this  instance  the  implied  right  of  ac- 
tion of  the  principal  merges  in  the  higher  security  taken,  by  his  authority, 
by  the  agent,  and  the  remedy  is  in  the  name  of  the  latter  only  (/)  (4). 
If  a  principal  allow  his  agent  to  appear  to  be  the  principal,  and  to  oon- 


(n)  Park,  on  Ins.  403;    1  T.  R.  114;  2  M.  (p)  2  C.  &  P.  40.     3  Camp.  820,  8  Sfark. 

&  i«.  485,  486;  4  I'.  &  C.  666,  but  not  other-  R.  147;  4  B.  &  C.  G56;  4  Bing.  2. 

wUc;  1  M.  &  S.  497.     16  East,  4.    In  Cosack  {q)  3  Stark.  145. 

V,  Wells,  A.  D.  1813,  the  plaintiff  effected  the  (r)  6  M.  &  Sel.  383. 

policy  thus  "  L  C.  agent,'*  and  though  he  waa  («)  Stra.  1182;  1  Campb.  837;  1  M.  &  9. 

jointly  interested  with  another  person,  he  re-  579,  580;  5  M.   &  S.  385,  886,  390;  see  7 

covered  in  a  separate  action  in  his  own  name,  Taunt.  237. 

the  declaration  averring  that  he  was  jointly  {i)  1  M.  &  S.  575;  5  B.  &  C.  855;  4  Bing. 

interested  with  another  person.  2. 

(0)  6  Taunt.  65.     4  Taunt.  189. 


(1)  De  Vignier  v.  Swanson,  1  Boa.  &  Pul.  346,  n.  b. 

Two  persons  by  name  insured;  and  in  the  policy  was  added  or  whom  it  may  concern^  with  a 
clause  also  in  the  policy  that  the  loss  should  be  paid  to  the  two  persons  named;  held^  that  they 
might  recover  the  whole  sum  insured,  although  it  appeared  they  were  in  fact  owners  of  but  one 
half;  the  other  half  belonging  to  the  person  not  joineti  as  plaintiff  in  the  action.  Jefferson  Ina. 
Co.  f.  Cothral,  7  Wend.  72.     See  1  Arnould  Ins.  (Am.  ed.)  25  and  note  (1). 

(2)  Potter  V.  Yale  College,  8  Conn.  60.  An  action  on  a  promissory  note  given  to  the  agent  ot 
a  company,  lies  in  the  name  of  the  agent,  and  his  styling  himself  agent,  ko.  in  his  writ  and  de- 
claration, was  held  to  be  merely  dctcriptio  persona,  buffum  r.  Chadwick,  8  Mass.  103.  So, 
where  A.  for  hia  own  account  and  risk,  carries  on  trade  in  the  name  of  D.  au  action  fur  goods 
sold,  in  the  course  of  such  trade,  ia  properly  brought  in  the  name  of  B.  Alsop  r.  Caines,  10 
John.  396.  But  where  goods  are  purchased  from  a  factor,  scienter^  with  intent  by  the  pur 
chaser  to  set  off  against  the  purchase,  a  demand  which  he  may  have  against  the  factor,  the 
principal  may,  in  such  case,  as  on  a  sale  made  immediately  by  himself,  have  a  suit  against  the 
purchaser,  any  time  before  payment  to  the  factor.     Brown  r.  Robinson,  2  Caines  (^is.  341. 

Although  9,nmple  contract  may  be  enforced  in  the  name  of  the  promisee  when  m.-idc  fur  the 
benefit  of  a  third  person,  if  the  promisee  haa  an  interest  in  the  subject  matter;  but  if  the  con- 
tract is  under  teal  and  inter  partet,  the  action  must  be  sued  by  a  party  to  the  instratnent 
Spencer  v.  Field,  10  Wend.  87.  The  person  having  the  legal  interest  and  also  furnishing  the 
consideration,  ia  the  proper  peraon  to  aue  on  a  promise  made  4o  him.  Sailly  v,  Cleav eland,  10 
Wend.  156. 

(3)  See  ante,  4,  note.^ 

(4)  Where  money  haa  been  depoaited  by  an  agent,  on  the  account  of  an  unknown  prin* 
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tract  in  the  latter  character,  and  the  defendant  has  thereby  been  induced  to    1-  ^^i^- 
give  credit  to  the  agent,  the  principal's  right  of  action  in  his  own  name  is       "'"' 
subject  to  the  set-off  which  the  defendant  has  against  the  agent,  and  which 
would  be  available  if  the  latter  were  the  plaintiff  (t/)  (1). 

If  a  trustee  or  husband  object  to  his  name  being  used  in  an  action  for  the  Qualified 
benefit  of  the  ceslui  que  trust  or  wife,  the  latter  majr,   after  tendering  a  ""^g^*'  ^ 
suflScient  indemnity,  use  his  name,  or  may  file  a  bill  in  equity  for  that  pur-  n^^e  of  a 

pose  (j^y  trustee, 

When  the  contract  was  made  with  several  persons  (2)  whether  it  were  un-  ^' 
der  seal,  or  in  writing  but  not  under  seal,  or  by  parol,  if  their  legal  Interest  ref^nce  to 
vf  ere  joint,  they  must  all,  if  jiving,  join  in  an  action,  in  form  ex  contractu,  for  the  number 
the  breach  of  it,  (3)  though  the  covenant  or  contract  with  them  was  in  terms  ^^  plaintift 

(tt)  7  T.  R.  859;  1  Camp  85;  6  B  &  C.  854;  (x)  Doe  d.  Prooaer  v.  King,  2  Dowl.  58; 

4  Camp.  60;  1  East,  3^i5,  Holt,  N.  P.  R.  124;       8  Chit.  Gen.  Prac.  127,  &c. 
6  Geo.  4,  0.  04,  s.  6,  4  B.  &.  C.  547. 


cipal,  an  action  to  recover  back  the  deposit  lies  in  the  name  of  the  principal.  The  Duke  of  Nor- 
folk V.  Worthy,  1  Campb.  387.  Vescher  v.  Yates,  11  John.  23.  Yates  v.  Foot,  12  John.  1. 
In  contracts  made  by  agents  without  disclosing  the  principal,  the  suit  to  enforce  them  may  be  in 
the  name  of  the  principal  or  of  the  agent  Lapham  v.  Greene,  9  Vermont,  407.  So,  where  a 
factor  sells  his  principal's  goods,  the  principal  may,  on  notice  to  the  buyer,  before  payment,  not 
to  pay  the  factor,  sue  the  buyer  in  his  own  name.  Kelly  v.  Munson,  7  Mass.  824.  Railton  v, 
Hodgson,  15  East,  67.  A  factor  selling  goods  in  his  own  name,  and  being  alone  known  to  the 
purchaser,  may  maintain  an  action  for  the  price  although  he  receives  no  del  credere  conmiis&ion; 
but  if  there  has  been  a  communication  between  the  principal  and  &ctor,  by  which  the  former 
agrees  to  consider  the  purchaser  as  his  debtor,  and  takes  steps  for  recovering  the  debt  directly 
from  him,  the  fiictor's  right  to  sue  is  gone.  Sadler  v.  Leigh  and  another,  4  Campb.  195.  An 
action  to  recover  back  a  wager  in  the  event  of  a  horse  race  (under  the  acts  of  the  state  of  Kew 
York  to  prevent  horse  racing  and  gaming)  is  properly  brought  by  the  person  who  made  the  bet» 
although  he  acted  as  the  agent  or  depository  of  other  persons.  Haywood  v.  Sht'lOon,  18  John. 
88.     £t  Vide  Vescher  v.  Yates,  and  Yates  v.  Foot,  ubi  sup.     Bell  v.  Gilson,  1  Bos  &  Pull.  851. 

If  an  agent  employ  a  broker  to  effect  an  insurance  for  has  principal,  the  broker,  v^ho  knew  his 
employer  was  acting  as  agent,  cannot  retain  the  money  he  receives  from  the  insurer  for  a  debt 
due  from  such  agent  to  himself     Foster  v.  Hoyt,  2  John.  Cas.  827. 

The  sale  by  a  factor  of  several  lots  of  goods,  belonging  to  several  persons,  to  one'  purchaser; 
taking  the  promissory  note  of  the  latter  to  himself;  held,  that  this  did  not  prejudice  the  rights 
of  the  several  principals,  who  were,  notwithstanding,  entitled  to  sue  severally  the  purchaser. 
Corlies  V.  Cumming,  6  Cowen,  181. 

/(I)  A  mere  receiptor  of  goods  taken  by  the  sheriff  upon  an  execution,  while  such  goods  remain 
constructively  in  the  custody  of  the  law,  has  not  such  a  general  or  special  property  in  the  gooda 
as  will  enable  him  to  recover  in  trover  or  replevin^  in  which  actions  the  property  in  the  goods  is 
drawn  in  question.  In  trover  or  replevin,  it  is  a  good  defence  to  the  action,  that  the  plaintiff 
has  neither  the  general  or  special  property  in  the  goods;  but  in  an  action  of  trespass,  a  bare 
possession  is  sufficient  to  enable  the  plaintiff  to  recover  against  a  wrong-doer,  who  takes  the 
property  out  of  his  possession  without  authority.  Cook  v.  Howard,  18  John.  276.  Demick  v. 
Chapman,  11  ib.  132.  Schemerhorn  v.  Valkenburgh,  ib.  529.  Aiken  v.  Buck,  2  Wend.  466. 
Butts  V.  Collins,  13  ib.  189. 

Where  the  agent  of  a  defendant  in  an  execution  became  the  receiptor  to  the  sheriff  of  the 
property  of  his  principal,  levied  upon  by  virtue  of  such  execution,  and  agreed  with  the  sheriff 
and  the  plaintiff  in  the  execution,  that  he  would  cause  such  property,  consisting  of  yarn  and 
other  materials  found  in  a  fiictory,  to  be  manufactured  into  flannels,  and  would  furnish  such  ma- 
terials as  should  be  necessary  for  that  purpose,  the  avails  to  be  applied  on  the  execution  after  sat- 
isfying his  advances  —  and  the  agent  accordingly  made  the  necessary  advances,  caused  the  ma- 
terials to  be  manufactured  into  flannels,  and  put  them  into  the  hands  of  a  manufacturer  to  be 
dressed,  it  was  held,  that  the  agent  was  not  entitled  to  tet  off'  the  value  of  such  flannels,  in  an 
action  brought  by  the  manufacturer,  against  the  agent  for  work  done,  although  the  manufac- 
turer, after  the  flannels  were  dressed,  had  refused  to  surrender  them  to  him.  Butts  v.  Collins, 
18  Wend.  189.  It  is  only  where  the  agent  has  a  lien  upon  the  property  sold  by  him,  or  has  a 
commission  del  credere^  that  he  has  a  right  to  sue  in  his  own  name  on  a  contract  made  for  his 
principal,  or  to  set  off  a  demand  due  to  his  principal  against  his  own  private  debt.     Ib. 

(2)  Two  incorporated  companies  may  join  in  an  action  of  assumpsit,  to  recover  money  depos- 
ited in  a  bank  in  their  joint  names.     N.  Y.  and  Sharon  Canal  Co.  v.  Fulton  Bank, Wend.  412. 

(3)  See  Sorsbie  v.  Park,  12  Mees.  &  W.  146;  Foley  v.  Addenbrooke,  4  Q.  B  107;  Mills  v. 
Ladbrbke,  7  Mau.  &  Gr.  218;  Br^^dburne  v.  Botfield,  14  Mees.  &  W.  559,  564,  572;  Hopkinson 
V.  Lee,  6  Adol.  &  Ellis,  (N.  S.)  884;  Parke  B,  in  Wootton  v,  Stefienoni,  12  Mees.  &  W.  184; 
Harrold  v.  Whitaker,  11  Adol  &  Ellis  (N.  S.)  147,  161;  Keightly  v.  Watson.  8  Exch.  716; 
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1.  rtAiN-  joint  and  several  (y)  (1).     And  if  it  appear  on  the  record  *that  there  was 

^'^"'  another  covenatee  who  ought  to  have  joined,  the  judgment  will  be  arrest- 

and  when  ed  {z).     So  if  One  of  Several  bankers  lend  money  to  a  third   person  all  the 

they  should  members  of  the  firm  may  join  in  action  to  recover  the  amount  (a).     And 

join  or  sever.                                                    '^    "  ^    ' 

Joint  inte- 

"'JJt.                     (y)  Eccleston  t.  Clipsliam,  1  Saund.  153,  least  after  tendering  an   indemnity,  1  Chit, 

and  note  1;    1  East,  497,  501;   1  Taunt   7.  'Rep.  390.     See  fully  and  how  to  proceed  as 

2  Campb.  190;  5  Price,  629;    and  see  an  ex-  regards  the  indemnity,  3  Chit  Gen.  Prac.  127 

plicit  case,  llatsell  v.  Griffith,   4  Tyr.  487.  to  129.     So  a  covenant  with  two  and  every  of 

One  of  such  parties  may  lawfully  use  the  name  them  is  joint,  3  Taunt.  87. 

of  the  other  in  the  proceedings  without  his  (z)  Lane  v.  Drinkwater,  3Dowl.223. 

consent,   1  Ld.  Raym.  380;   9  £ist,  471;  at  (a)  Alexander  t.  Barker,  2  Tyr.  Rep.  140. 

Chitty  Contr.  (10  Am.  Ed.)  124  and  notes.  One  and  the  same  covenant  cannot  be  both  joint  and 
several  with  the  covenantees.  Parke  B.  in  Bnidburne  v.  Botficld,  14  Mccs.  &  W.  659,  672; 
Rolfe  B.  in  Keightly  v.  Waiaon,  8  Exch.  716.  If,  however,  there  be  two  diflerent  covenants  in 
the  same  contract,  one  of  them  may  be  joint  and  the  other  several.  Gibbs  C.  J.  in  James  v.  Em- 
ery, 8  Taunt.  245;  S.  C.  5  Price,  529;  Sharp  r.  Conklin,  16  Vermont,  354;  Duval  v.  Craig,  2 
"Wheat  45.  See  Wall  v.  Hinds,  4  Gray,  269;  per  Bigelow,  J.;  Oilvert  v.  Bradley,  18  Howard, 
U.  S.  580.  On  a  contract  of  insurance  with  two  jointly  on  their  Joint  property,  one  cannot  sue 
alone,  without  proof  of  an  assignment  to  him  of  the  other's  interest,  and  of  the  company's  as- 
sent thereto.     Tate  v.  Citizens'  &c.  Ins.  Co.,  13  Gray,  79. 

(1)  Sims  V.  Tyre,  3  Brevard,  249;  Hays  v.  La&iter,  3  Pike,  565;  Archer  r.  Bogue,  3  Scam. 
526;  Lucas  ».  M'Alilly,  1  M'Mullan,  311;  Baker  v.  Jewell,  6  Mass.  460;  Halliday  v.  Dugget,  6 
Pick.  359;  Beach  v.  Hotchkiss,  2  Conn.  697;  Gordon  v.  Goodwin,  2  Nott  and  M'C.  70;  Ehle 
V.  Purdy,  6  Wend.  629;  Hillikcr  v.  Loop,  5  Vermont,  116;  Allen  v.  Sackett,  8  J.  J.  Marsh, 
165;  Ellis  v.  M*Lemoor,  1  Baily,  13;  Moody  v.  Scwall,  14  Maine  295;  Darling  -r.  Simpson, 
15  Maine,  175;  Pugh  v.  Stringfield,  8  C.  15.  (N.  S.)  2.  In  determining  whether  tlie  right  un- 
der a  contract  is  joint  or  separate,  attention  must  be  paid  to  the  nature  of  the  interest  of  the 
covenatees  in  the  contract,  as  well  as  to  the  language  of  the  covenant;  llarrold  v.  W'hirakcr,  11 
Adol.  &  Ellis  (N.  8.)  161,  per  Lord  Denman  C.  J.;  Eccleston  v.  Clipsham,  1  Wms.  Saund.  155, 
a.  note;  Bradbume  v.  Botfield,  14  Mees.  &  W.  559;  for  it  is  a  settled  rule  of  construction,  that 
where  the  legal  interest  in  a  covenant  and  in  the  cause  of  action  thereon,  is  joint,  the  covenant 
!a  joint,  although  it  may  in  its  terms  be  several,  or  joint  and  several,  and  although  one  only  of 
the  covenantees  may  have  a  beneficial  interest  in  the  covenant,  or  the  covenantees  ar.e  interested 
in  the  covenant  in  unequal  propoiiions.  The  words  of  severalty  in  such  a  case  shall  not  pre- 
vail. C'apen  v.  Barrows,  1  Gray  376,  879;  Bradburne  v.  Botfield,  14  Mees.  &  W.  559;  Servants 
V.  James,  10  B.  &  C.  418.  Where  a  covenant  is  in  terms  expressly  and  positively  joint,  the 
covenantees  must  join  in  an  action  upon  it.  although  as  between  themselves  their  interest  is 
Mveral.  Bradburne  v.  Botfield,  14  Mees.  &  W.  564,573;  Harrold  v.  Whitaker,  11  Adol.  >^ 
Ellis  (N.  S.)  147,  171;  Capcn  v  Barrows,  1  Gray,  579.  But  where  the  language  of  the  cove- 
nant is  capable  of  being  S3  construed,  it  shall  be  taken  to  be  joint  or  several,  according  to  the 
interest  of  the  covenantees,  Sorsbee  v.  Parke,  12  Mees.  &  W.  146;  Chitty  Contr.  10  Am.  ed.  129; 
Evans  v.  Saunders,  10  B.  Mon.  291.  A  covenrmt  with  several  persons  for  the  payment  to  them 
of  a  sum  of  money  is  a  joint  covenant  with  all,  and  all  must  join  in  one  joint  action  for  the 
whole,  although  the  share  of  each  is  pointed  out.  Wall  v.  Hinds,  4. Gray,  256.  Where  a  pi-om- 
iasory  note  was  made  payable  to  A.  or  B..it  was  held  to  be  evidence  of  a  contract  with  A.  &  B. 
jointly,  and  that  neither  could  sustain  on  action  on  it  sepanitely.  Osgood  v,  Peai-sons,  4  Gray, 
455;  Willougbby  c.  Willoughby,  6  N.  Hamp.  244r  Waldrad  ».  Petrie,  4  Wend.  575.  Contra, 
Ellis  V.  M'Lemoor,  1  Bailey,  18,  where  it  was  held,  that  in  such  case  either  may  sue  separately. 
See  also  Spaulding  v.  Evans,  2  MtLean,  139.  Where  an  instrument  is' jointly  executed  to  seve- 
ral, one  of  the  joint-payees,  or  obligees,  or  his  assignee,  may  sue  in  the  name  of  all,  without 
their  consent.  Wright  v,  M*Lcmore,  10  Yerger,  235;  Gray  v.  Wilson,  1  Meigs,  894.  Where 
several  persons  jointly  procure  insurance  on  a  vessel  owned  by  them  jointly,  tliey  cannot  in  case 
of  a  loss,  while  the  ownership  remains  the  same,  maintain  separate  actions  to  recover  their  seve- 
ral shares  of  the  loss,  but  all  must  join.  Blanchard  v.  Dyer,  21  Maine,  111.  Where  a  pay- 
ment is  made  by  several  from  a  joint  fund,  they  must  join  in  a  suit  for  reimbursement.  Miter, 
if  the  payment  though  joint  is  fi-om  individual  funds.  Pearson  v.  Parker,  8  N.  Hamp.  366;  Do- 
remus  r.  Seldcn,  19  John.  218,  Smith  v.  Hicks,  1  Wend.  i06.  Parker  v.  Leek,  1  Stewart,  523. 
Where  partners,  acting  as  such  and  in  their  partnership  name,  became  sureties  for  a  debt 
which,  after  the  dissolution  of  the  partnership,  they  pay,  they  may  maintain  a  joint  action 
against  the  principal  for  money  paid.  Day  r.  Swann,  18  Maine,  156.  But  where  several  sure- 
ties pay  the  debt  of  their  principal,  and  there  is  no  evidence  of  a  partnership  or  of  a  joint  inte- 
rest, or  of  payment  from  a  joint  fund,  the  presumption  of  law  is,  that  each  paid  his  proportion 
of  the  same,  and  they  cannot  join  in  an  action  to  recover  the  amount.  Lombard  v.  Cobb,  14 
Maine,  222.  It  is  otherwise,  however,  when  the  sureties  pay  the  debt  jointly,  or  by  a  joint 
Dote,  they  may  in  such  case  join  in  an  action  against  their  prinoipaL  Appleton  v.  Bascom,  8 
lietoalf,  169;  DooUttle  v.  D wight,  2  Metcalt  661. 


^.^ 
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vhere  a  broker  was  employed  to  sell  a  ship  belonging  to  three  part-owners,  '•  ^*^»- 
two  of  whom  communicated  with  him  on  the  subject  and  to  them  he  paid  their 
shares  of  the  proceeds  of  the  sale,  but,  after  admitting  the  amount  the 
third  part-owner's  share  to  be  in  his  hands,  refused  to  pay  it  to  him  without 
the  consent  of  the  other  two,  and  be  alone  brought  an  action  for  his  share, 
it  was  held,  that  he  could  not  sue  alone,  but  should  have  joined  the  other 
part-owners  (6)  (1).  The  contradictions  in  the  decisions  and  difference  in 
the  opinions  of  particular  judges  are  attributable  to  doubts  upon  fads 
whether  the  contract  were  only  joint  or  several  (c).  The  reason  assigned 
why  all  should  join  is,  that  when  the  interest  is  joint,  if  several  were  per- 
mitted to  bring  several  actions  for  one  and  the  same  cause,  the  court  would 
be  in  doubt  for  which  of  them  to  give  judgment  (rf).  If  a  third  person 
collude  with  one  partner  of  a  firm  to  injure  the  other  partners,  the  latter 
may  (omitting  such  colluding  partner)  maintain  an  action  against  such  third 
person  so  colluding  (e). 

There  may  however  be  cases  where  the  employment  of  an  agent  may  be 
several  as  well  as  joint,  or  cases  of  a  subsequent  severance^  so  as  to  entitle 
one  partner  to  sue  for  his  share  (/)  (2). 

The  avowant  and  party  making  conusance  in  replevin,  may  join  in  an  ac- 
tion on  replevin  bond  (§•). 

Thus,  if  A.  convey  an  estate  to  several  persons,  and  covenant  with  them,  When  jcpe- 
"and  to  and  with  each  and  every  one  of  them  that  he  is  lawfully  seized,  the  ^'^^' 
action  upon  the  covenant  must  be  brought  by  all  the  covenantees  and  the 
words  of  severalty  shall  not  prevail  (A).     So,  if  a  party  covenant  to  and 
with  A.  and  B.  to  pay  an  annuity  to  A.,  thiB  vests  a  joint  legal  interest  in 

{b)  Hatsall  v.  Griffith.     4  T^r.  487»  qualify-  but  noto  it  was  an  action  on  flu  case  not  ex 

ing  the  ca^s  there  cited.    Jellison  v.  Lufunta,  contractu. 

19  Pick.  844.  (/)  Semble,  see  cases  cited  in  Hatsall  v. 

(c)  Semble,  see  Break  v.  Douglass,  cited  Griffiths,  4  Tyr.  488,  notes  a,  b,  c,  and  Break 

4  Tyr.  48'J.  v.  Doulass,  ib.  489. 

{d)  Per  Lord  Kenyon,  1  East,  501.  iff)lB.  k  P.  391.     8  M.  &  S.  180. 

(tf)  Longman  r.  Pole,  1  Moo.   &  M.  228,  (A)  4  Co.  18  b,  8  Lev.  160.     Dyer,  837. 

*  - 

Where  a  bond  is  joint  in  form  only,  but  seTeral  rcUione  tubjecta  maUrite^  an  action  may  be 
maintained  in  the  name  of  one  of  Eevcral  obligees.  But,  it  seems,  if  he  can  maintain  such  an 
action  on  the  bond,  he  must  set  forth  the  bond  truly,  and  then  by  proper  averments,  show  a' 
cause  of  action  to  himself  alone,  clearly  embraced  within  the  condition  of  the  bond.  Ehle  v. 
Purdy,  6  Wend.  629.  In  that  case,  it  wns  held,  that  one  of  two  obligees  cannot  have  an  action 
un  a  bond  in  his  own  name  without  averring  the  death  of  his  co-obligee.  If  the  oyer  varies  from 
the  instrument  declared  on,  the  defendant  may  set  it  forth  in  his  plea  and  demur,  or  he  may, 
without  setting  it  forth  plead  non  est  factum,  and  avail  himself  of  the  variance  on  the  trial. 

If  the  promise  is  made  jointly  to  two  or  more  persons,  they  must  all  join,  if  living,  in  the 
action,  or  they  will  be  nonsuited  on  trial.  Thus,  in  Wright  r.  Post,  8  Conn.  142,  where  twenty 
persons,  feeling  interested  in  the  public  right  of  fishery,  entered  into  an  agreement  with  each 
other  that  if  any  of  them  were  sued  for  exercising  the  right,  each  of  the  others  would  pay  to 
those  who  were  sued  their  proportion  of  what  might  be  recovered  against  them,  and  three 
of  them  were  sued  jointly,  and  after  a  joint  recovery,  each  of  those  defendants  paid 
his  share  of  the  judgment,  in  a  suit  brought  against  one  of  the  associates  to  recover  the 
amount  he  had  agreed  to  contribute,  it  was  held  that  the  promise  to  idemnify  was  a  jffint  prom^ 
i$e  to  the  three  who  were  saed  jointly  for  exercising  the  right,  and  that  they  must  therefore 
bring  a  joint  suit  of  indemnity,  although  they  paid  the  judgment  in  several  proportions,  and 
out  of  their  separate  property. 

(1)  White  V.  Curtis,  85  Maine  584. 

(2)  Where  one  is  liable  to  two  or  more  on  a  joint  contract,  and  settles  with  either  for  his  part 
of  the  claim,  the  remaining  promisee  or  promisees  may  sue  without  joining  the  others,  such  set- 
tlement with  one*  being  a  severance  of  the  cause  of  action.  Holland  r.  Weld,  4  Green  I.  255; 
Austin  V.  Walsh,  2  Mass.  405.  Baker  v,  Jewell,  6  Mass.  460.  Beach  v.  Hotchkiss,  2  Conn. 
697.     Stedman  v.  Shelton,  I  Alabama,  86. 

So  if  a  defendant  promises  to  pay  each  of  several  partners  hli  proportion  of  the  debt,  each 
may  sae  him  separately.    Bunn  v.  Morris,  8  Calnes,  64. 


9  b  OF  THB   PARTIES  TO   ACTIONS. 

i,wiAJM'    A.,  and  B.,  although  the  former  is  to  derive  the  sole  benefit;  for  onljr  one 
Whet^        ^^^y  ^^  ^^^  ^^^  ^^  ^  performed,  and  there  could  not  be  a  separate  legml 
kveral,        .interest  therein  (t).     And  where  A.  declared  upon  an  account  stated    with 
^.him  of  monies  due  to  him  and  a  third  person,  after  verdict  judgment   was 
arrested,  on  the  ground  that  the  promise,  whether  express  or  implied,  must, 
in  point  of  law,  be  considered  as  made  to  all  the  persons  whose  debt  it   was, 
[    10*    ]|and  therefore  *they  all  ought  to  have  joined  in  the  action  {k).    And  where 
A.  and  B.,  brought  an  action  of  assumpsit,  and  declared  that  their  several 
cattle  had  been  distrained,  and  that  the  defendant  in  consideration  of  £10 
paid  him  by  the  plaintiffs,  promised  to  procure  the  cattle  to  be  re-delivered 
to  them  by  such  a  time,  and  that  he  had  not  done  so  ;  after  verdict  for  the 
plaintiffs,  it  was  objected,  in  arrest  of  judgment,  that  the  plaintiflls  ought   to 
have  brought  several  actions,  because  the'  promise  was  not  entire,  but  a  sev- 
eral promise  made  to  each  of  the  plaintifl^;  but  it  was  adjudged  by  Rolle, 
G.  J.  and  two  other  judges  against  one,  that  the  action  was  well  brought 
jointly  by  A.  and  B. ;  for  though  the  cattle  which  belonging  to  A.  ought 
to  be  restored  to  him,  and  the  other  cattle  to  be  restored  to  B.,  and  so  the 
thing  to  be  performed  was  several,  and  not  joint ;  yet  as  the  contract  and 
consideration  were  joint j  and  it  was  not  known  how  much  the  one  gave  and 
how  much  the  other,  the  action  was  well  brought  jointly  (/)  (1).     And  if 
bail  call  together   upon  an  attorney,  and  employ  him  to  surrender    their 
principal,  one  of  them  cannot  afterwards  maintain  a  separate  action  against 
the  attorney,  for  neglecting  to  effect  the  render,  for  their  situations  and  inter- 
est were  identified  (m). 
Severa!  intc-      But  when  the  legal  interest  and  cause  of  action  of  the  covenantees  are 
^^^*  several,  each  may  and  should  sue  separately  for  the  particular  damages  re- 

sulting to  him  individually,  although  the  covenant  be,  in  its  terms,  joint  («) 
(2.)  And  it  is  improper,  as  well  in  eqitily  as  at  law,  for  a  party  to  be  join- 
ed in  a  suit  who  has  neither  legal  nor  beneficial  interest  in  its  subject- 
matter  (o). 

Thus  if  A.  by  indenture,  demise  Blackacre  to  B.  and  Whiteacre  to  C, 
and  covenant  with  them  and  each  of  them  (or  it  seems  if  he  covenant  with 
them  in  express  terms  jointly)  that  he  is  owner  of  the  closes,  each  should 
sue  separately  in  respect  of  his  distinct  interest,  and  they  cannot  jointly  sue, 
for  they  have  no  joint  or  entire  interest  in  the  same  subject-matter  (/>).  So, 
if  a  party  covenant  with  A.  and  B.  to  pay  them  £10  each,  or  an  annuity 
to  each,  there,  although*  the  covenant  be  in  terms  joint,  yet  the  distinct 
interest  of  each  in  a  sepai^ate  subject-matter  shall  attract  to  each  covenantee 
an  exclusive  right  of  action  in  regard  to  his  own  particular  damage ;  and 
they  cannnot  maintain  a  joint  action,  although  the  deed  contiiin  cove- 
nants and  stipulations  for  securities  which  are  joint  (/>).     So,  where  A., 

(i)  1  East  469.     8  B.  &  C.  256.  (n)  6  Co.  186.  1  Sauml.  153.  n.  1.  8  Taunt 

(Jfc)  U  Mod.  116.     Yelv.  177.  245      2  Moor,  195.  S.  C.    5  Price,  529,  S.  C. 

(/)  1  Kol.  Ab.  81,  pi.  9.    Styles,  156,  157,  (o)  See  the  excellent  ur<;iiment8  inthcKiug 

208.     2  Sjiund.  116  a,  uote.  of  Spain  v.  Mtichado,  4  Wmm,  Uep.  281. 

(w)  1  Taunt.  7.  (p)  Supra,  note  (/i),     3  li.  &  C.  254. 

(1)  See  Shearman  v.  Aktns,  4  Pick.  283. 

(2)  Vide  Dunham  v.  Gillis,  8  Mass.  402.  Witkcrs  v.  Biroham,  6  Dow.  &  Ryl.  10r»  Vid« 
Phillips  V.  Bonsall,  2  Binn.  188.  H3.  Austin  v.  Walsh.  2  Mass.  401.  Baker  v.  Jewell,  G  Mass. 
465.  Chitty  Contr.  (10  Am.  ed.)  181.  13 J.  and  notes.  Where  several  persons  areengagcii  in  n  joint 
transaction,  the  proceeds  of  which  are  received  by  a  thini  person,  who  promises  to  pay  caeli  part- 
ner his  respective  proportion,  in  an  action  against  him  by  one  of  the  partners  ft»r  his  propor- 
tion, he  cannot  object  that  there  are  others  jointly  concerned.  Bunn  v.  Morris  and  Wisner, 
8  Caines,  54.  Vide  etiam  Austin  v.  Walsh,  ubi  supra.  Hall  v,  Leigh,  8  Cranch,  50.  Gould  v 
Oould,  6.  Wend.  268. 
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B.  and  C.  were  appointed  assignees  under  a  commission  of  bankrupt  and     i-  pi^^n- 

A.  and  B.  each  paid  half  of  the  solicitor's  bill,  it  was  decided  that  A  and  yf]^l^^' 

B.  could  not  maintain  a  joint  action  against  G.  for  his  proportion  of  the  several. 
money  paid,  but  must  each  bring  a  separate  action,  and  A.  and  B.  hav- 
ing sued  jointly,  were   *non3uited  (5')  (1).     But  if  A.  and  B.  had  bor-  [    *11    ] 
rowed  tlie  money,  which  they  paid  on  their  joint  credit,  or  their  attorney 

had  paid  it  for  them  on  their  joint  account,  they  might  have  joined  in  the 
action  against  0.  (r)  (2). 

It  is  competent  to  a  corporation,  in  making  a  by-law,  to  provide  that  a  Agreement 
fine  shall  be  paid  to,  and  recoverable  by  the  head  of  the  corporation,  for  *!*'**??* 
the  use  of  the  corporation ;  and  in  such  case  the  action  may  be  brought  in 
the  name  of  the  officer  to  whom  the  penalty  is  so  reserved  (5).  And  a  cor- 
poration ago;regate  may  maintain  assumpsit  for  by-gone  use  and  occupa- 
tion of  tolls,  although  they  did  not  grant  the  tolls  to  the  occupier  by  any 
instrument  under  their  common  seal  (/).  So  the  members  of  a  company 
or  partnership  firm,  may  stipulate  that  in  certain  events  one  of  the  mem- 
bers shall  incur  a  fine,  and  that  the  action  for  the  recovery  of  it  shall  be 
brought  by  a  particular  person  interested  in  the  concern,  for  the  use  of 
the  rest  excepting  the  defendant,  and  the  law  will  give  effect  to  such  ar- 
rangement by  upholding  the  action  (w).  But  if  by  a  deed  constituting  a 
company,  certain  trustees  are  to  sue  a  member  for  goods  he  may  purchase 
of  the  company,  no  subsequent  ijegulation,  made  without  the  consent  of 
the  defendant  (an  original  member),  that  another  party  should  be  compe- 
tent to  sue,  can  enable  the  latter  to  maintain  the  action  (ar) ;  for  in  this  in- 
stance there  is  no  original  undertaking  by  the  defendant  ndt  to  object  to 
the  non-joinder  of  the  parties  who  ought  otherwise  to  have  been  joined  in 
the  action  (ar). 

Where  a  covenant  is  made  with   two  or  more  parties,  to  pay  them  mo-  A  cove- 
ney  for  themselves,  or  for  the  use  of  another,  it  is  not  correct  to  use  the  e*^*^}"^* 
name  of  one  only  of  the  covenantees,  although  the  others  have  omitted  to 

(7)  8  B.  &  P.  335.     See  2  T.  R  282.  v.  Lewis,  6  Car.  &  P.  608 

(r)  5  East,  2l'6.  (u)  3  Bing.  468. 

(0  1  B.  &  P.  98;  3  Bing,  470.  (x)  3  M.  &  S.  488;  8  Bing.  470. 

(/)  The  Mayor  and  Bugcsses  of  Carmarthen 

(1)  Vide  Tates  r.  Foot,  12  John.  1.  Hatch  v.  Brooks,  2  Mass.  298.  Doremus  v.  Selden,  19 
John.  213.  Gould  v.  Gould,  8  Cowen,  168.  In  the  case  last  cited,  W.  Gould  and  D.  Banks,  Jr. 
were  as  between  themselves,  equitably  bound  to  contribute  equally  to  the  payment  of  a  certain 
sum  of  money.  W .  Gould  was  holden  for  Stephen  Gbuld  as  his  surety  in  two  several  bonds  and 
for  the  payment  of  the  same  debts  the  ancestor  of  D.  Banks,  Jr.  'Was  also  security,  and  the  prop- 
erty descended  to  him  was  therefore  holden,  W.  Gould  and  D.  Banks  thus  being  liable  and 
being  also  in  partnership,  they  paid  the  amount  out  of  their  partnership  funds.  They  sued  a 
joint  action  for  the  money  paid,  and  were  nonsuited,  on  the  ground  that  they  could  not  maintain 
a  joint  action,  the  originnl  responsibility  of  the  bail  being  several.  Although  they  happened  to 
be  partners  at  the  time  of  the  payment,  they  could  not,  without  some  agreement  or  request  from 
S.  Gould,  so  shape  their  payment  as  to  raise  a  joint  promise  by  implication  to  both.  If  each  had 
been  li:i>  le  as  a  surety  on  a  distinct  demand  against  the  defendant,  although  the  amounts  were 
the  same,  tliey  could  not  have  raised  a  joint  promise  as  against  him.  If  the  payment  was  made 
out  of  a  fund  in  which  they  were  equally  interested,  then  each  did  in  fact  pay  one-hnff,  and  the 
law  raised  a  corresponding  promise  from  the  defendant  to  each  for  so  much  money  paid  for  him 
and  at  his  request  ;  which  request  was  the  original  agreement  to  indemnify  each  of  his  sureties. 
Gould  V.  Gould,  6  Wend.  263.  In  Graham  v.  Green,  4  Hayw.  188,  the  supreme  court  of  ap- 
peals in  Tennessee  say  **  It  is  certain  that  by  the  rules  of  the  common  law»  two  sureties  cannot 
join  in  an  action  to  recover  the  money  which  they  have  been  compelled  to  pay  for  the  principal." 
See  Williams  v.  Alley,  Cooke,  267.  Sureties,  who  pay  the  debt  jointly,  or  by  a  joint  note,  may 
join  in  an  action  against  the  principal.  Appleton  v.  Basoom,  8  Metcalf,  169.  Chandler  v.  Brain- 
ard,  14  Pick.  285. 

(2)  9  John.  217.  Where  two  join  in  the  purchase  of  lottery  tickets,  and  also  agree  to  share 
in  the  prizes,  each  may  sue  his  action  against  the  managers  for  his  moiety  of  the  prise  drawn. 
Homer  0.  Whitman,  16  Mass.  182. 


11  OF  THE   PARTIES  TO  ACTIONS. 

L  PLAIN-  execute  the  deed  (y).  Where  joint  covenantees  may  join,  they  must  do 
Wheu"^^  so  (jr)  (1).  The  mere  non-execution  of  the  deed  by  one  of  them  does  not, 
several.  even  in  the  case  of  trustees,  render  it  invalid  (a),  or  afford  a  legal  excuse 
for  not  joining  him  as  a  plaintiff,  for  his  assent  is  to  be  presumed  (a)  ;  but 
an  express  disclaimer,  renunciation,  or  refusal  by  him,  would  probably  jus- 
tify the  omission  to  make  him  a  party  to  the  action  (6). 
By  Partners.  It  is  a  general  rule,  that  in  the  case  of  partners,  all  the  members  of  the 
firm  should  be  the  plaintiffs  in  an  action  upon  a  contract  made  with  the 
firm  (2),  nor  can  any  private  arrangement  by  the  firm,  that  one  only  of  the 
partners  shall  bring  the  action,  give  him  a  right  to  sue  alone  (c).  So,  al- 
though a  guaranty  has  been  given  nominally  to  one  of  several  partners,  all 
may  sue  upon  the  same,  if  there  be  evidence  that  it  was  intended  for  the 
[  *12  ]  benefit  of  all  (rf).  Whether  or  not  one  member  may  *8ue  alone,  where  he 
is  solely  interested  in  the  concern,  and  the  other  ostensible  partner  is  a  mere 
nominal  party,  without  any  interest  in  the  business,  teas  a  question  of  some 
difficulty.  It  appears,  that  in  such  case  the  partner  having  thq  exclusive 
interest  might  sue  alone  (e),  and  in  a  recent  case,  where  an  attorney  carried 
on  business  under  the  firm  of  A.  and  Son,  and  the  son  was  not  in  fact  a 
partner,  but  acted  as  clerk  to  his  fatherr,  and  received  a  salary,  it  was  held, 
that  .A.  might  maintain  an  action  in  his  own  name,  to  recover  from  a  client 
the  amount  of  a  bill  for  business  done  (/).  But  in  these  instances  the 
plaintiff  must  adduce  clear  evidence,  disjjfoving  that  his  ostensible  partner, 
though  a  minor,  had  any  interest  whatever  in  the  business,  or  right  to  par- 
ticipate in  the  profits  (^). 

In  the  case  of  dormant  partners,  not  privy  to  the  contract,  it  seems  that 
the  other  members  of  the  firm  may  omit  their  name  in  an  action  {h)  (3)  ; 
and  it  has  been  decided  (i),  that  the  joint  owners  of  a  vessel  engaged  in  the 
whale  fishery  may  sue  a  purchaser  for  the  price  of  whale  oil,  although  the 
contract  of  purchase  was  made  with  one  of  the  part-owners,  and  the  pur- 
chaser did  not  know  that  other  persons  had  any  interest  in  the  transaction, 
the  joinder  of  the  other  parties  making  no  difference  to  the  defendant,  and 
not  affecting  any  right  of  set-off  (i)  (4).     But  where  a  contract  was  made 

(y)  3  B.  &.  C.  854.               {z)  Id.  7  Moore,  31,  32.  sed  vide  2  Canipb.  302. 

(a)  9  B.  C.  300;  2  Bar.  &  Adol.  822.  (/)  Kell  r.  Nainby.  10  B.  &  C.  20. 

{b)  3  B.  &  C.  365;  9  Id.  308.  (y)  14  East,  210. 

(c)  See  ante,  8,  9,  10;  and  see  Alexander  (A)  1  Esp.  Rep.  858.  2  Taunt.  824.  1 
V.  Barker,  2  Tyr.  140.  Montag.   on  Part.   182.  see  '6  Ves.  488.    2 

(d)  4  Bar.  &  Cres.  664,  Bingh.  177. 

(e)  5  Esp.  199.   1  Stark.  26.  1  C.  &.  P.  89.  (i)  4  B.  &  A.  487.  7  Moore,  31,  82. 

(1)  See  Hays  v.  Lasater,  8  Pike,  566.     Chitty  Contr.  (lOth.  Am.  ed.)  122  and  note. 

(2)  Partners  must  all  join  in  an  action  for  the  price  of  goods  sold  in  the  name  of  one  only 
Halliday  r.  Dogget,  6  Pick.  869;  Story,  Partnership,  §241,  and  this  though  the  partnership  ia 
dissolved.     Wright  v.  Williamson,  2  Penn.  978;    Bridge  p.  Payson,  6  i-andf.  210. 

(3)  Clark  v.  Miller,  4  Wend.  628;  8  Serg.  &  Rawle,  66;  Lord  v.  Baldwin,  6  Pick.  862; 
Mitchell  V.  Dall,  2  Har.  &  Gill.  159.  Clarkson  v.  Carter,  3  Cowen  85.  Alexander  v.  Barker, 
2  Crompt.  &  Jer.  183;  Cothary  v.  Fennel,  10  Bam.  &  Cress.  671;  Story,  Partnership,  §  241 
and  note;  Morton  v.  Webb,  7  Vermont,  123;<Boardman  v.  Keeler,  2  Vermont,  65;  Warren  i». 
Griswold,  8  Wend.  666;  Wilkes  v.  Clarke,  1  Dev.  178;  Shropshire  v.  Shepard,  3  Alabama 
733.  Petrie  v.  Bury,  3  B.  &  C.  353;  Lord  Denman  C.  J.  in  Foley  v.  Addenbrooke,  4  Adol.  & 
Ellis  (N.  S.)  208. 

(4)  But  in  an  action  on  a  contract  of  maieshipy  (in  regard  to  which,  see  Baxter  v.  Rodman, 
8  Pick.  435,)  entered  into  by  the  masters  of  two  whaling  vessels,  the  oflSeers  and  crew  of  one 
of  the  ships  cannot  be  joined  as  co-plaintilSs  with  the  owner.  Grozier  v.  Atwood,  4  Pick.  432. 
Where  all  the  contracts  of  a  vessel,  and  all  its  transactions  are  carried  on  in  the  name  of  one 
of  the  owners,  he  may  sue  alone;  the  silent  partner  need  not  be  joined;  Phillips  v.  Penilywit, 
1  Pike,  69. 

But  if  several  owners  of  the  vessel  are  interested  in  the  cargo,  they  are  properly  joined  in  an 
action  ngaiinst  a  factor  for  the  balance  of  the  proceeds,  as  settled  by  one  of  them,  the  account 
being  stated  as  with  the  owners.    Jellison  t.  Lafonte,  19  Pick.  294. 
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by  one  of  aevoral  partners  in  his  individual  capacity,  who  at  that  time  de-    ^*  ^^^^- 
clared  that  the  subje6t-matter  of  the  contract  was  bis  property  alone ;  it  ^vhen 
was  held,  that  his  declaration  was  evidence  against  all  the  partners,  and  tevtral. 
consequently  that  they  could  not  sue  jointly  upon  such  a  contract  (A*).     And 
where  a  farm  was  demised  to  A.  and  B.  jointly,  and  A,  by  written  agree- 
ment between  himself  and  C,  underlet  part  of  it  to  C,  and  gave  receipts 
lor  payment  of  rent,  and  a  notice  to  quit  in  his  own  name  only :  it  was  de- 
cided, that  A.  and  B.  could  not  maintain  a  joint  action  against  G.  for  pull- 
ing down  a  shed  which  stood  on  part  of  the  premises  demised  (/)  (1). 

If  teiiants  in  common  (who  hold  by  distinct  Utles)  Joinllj/  demise  prem-  By  tenanta 
ises,  reserving  an  entire  rent,  they   may,  and  perhaps  should  join  in  an  ac-  ^^  common. 
iion  to  recover  it  (771)  (2).     If  the  rent  Ije  reserved   to  them  separately   in 
distinct  parts,  they  must  sue  separately  ;  for  in  such  case,  as  well  their  estates 
or  interests,  as  the  terms  of  the  contract,  are  distinct  and  divisible   (n) 
And  where,  in  fact,  there  have  been  separate  demises  by  tenants  in  common 
of  their  interest,  or  where  tenants  in  common,  by  conveyance  or  purchase 
become  landlords,  they  must  sever*  in  an  action  for  renter  double  value  (o)  ;  r     ♦is    ] 
though   where  they  have  actually  joined  in  a  demise  they  might  join  (o), 
and  it  seems  that  tenants  in  common  must  sever  in  an  avowry  for  rent  (/>). 

Joint  tenants  (unlike  tenants  in  common)  have  a  unity  of  title  and  inter-  Joint  ten- 
est,  in  respect  of  which  they  must  jointly  sue  upon  a  contract  relating  to  "'*'*  ^'^^ 
the  estate  which  is  made  by,  or  enures  to  the  benefit  of  all  (</)  (8).     And  for     "'^^'*^^'- 
the  same  reason  Parceners  must  join  m  an  action  ex  contractu^  which  relates 
to  their  tenements  (/*)  ;  and  accordingly  it  has  been  recently  determined  that 
an  action  will  not  lie  at  the  suit  of  one  of  three  coparceners  to  recover  her 
proportion  of  rents  of  the  estate  received  by  an  agent  (5). 

The  consequences  of  a  7nistake^  in  omitting  to  join  a  party  who  ought  to  Consequen- 
have  been  made  a  plaintiff  in  an  action  ex  contractu,  or  in  adding  a  party  5^1  ^  "***" 
improperly  in  such  an  action  are  extremely  serious. 

In  all  cases  of  contracts,  if  it  appear  upon  the  face  of  the  pleadings   that 

(At)  1  M.  &  3el.  249.     2  Bar.  &  Adol.  303.  (p)  Ante,  n.  (m).  p.  12;  6  T.  R.  249.     As 

S.  P.  to  the  mode  of  avowing  or  declaring  for  rent 

(/)  7  Moore,  29.  in  such  case,  id  ;  post,  toIs.  ii.  &.  iii.;  4  B.  & 

(n)  1  Ld.  Rayra.  840;  Lit.  s.  315,  316.  6  C.  157. 
T.  R.  249;  5  B.  &  A.  851 ;  and  see  1  Bing  N.  {q)  2  Bla.  Com.  '.82;  Co.  Lit.  180  b.  Bac. 

C.  713.     1  Hodges  170  S.  C.  Abr.  Joint-tcn.uits,  K.,  1  B.  &  P.  67. 

(n)  Id.;  Bac.  Abr.    Joint-tenants,  K.;  Lit.  (r)  2  Bla.  Com.  187,  188.     Vin,  Ab.  Par- 
sect.  816;  Kirkman  v.  Newstead,  1  Esp.  N.  P.  ccnerg,  T.,  Rep.  tempt.  Hirdw.  808. 
Dig.  146,  4th  ed.;  6  T.  R.  249.  («)  Decharas  v.  H.irwood,  4  Moore  &  S3 

io)  Wilkinson  r.  Hall,  1  Bing.   N    C.  713;  400;  10  Bing.  526,  S.  C. 
1  Hodges  Rep.  170,  S.  C. 


(1)  See  Barstow  v.  Gray,  2  Greenl.  400. 

Where  two  persons,  who  are  partners  in  business,  were  subjected  to  the  payment  of  a  debt  of 
a  third  person,  the  one  as  surety,  and  the  other  as  his  heir  of  a  co-tureiy,  which  debt  was  paid 
from  the  partnership  funds,  Held^  that  each  might,  sue  the  princip:il  for  his  moiety  of  the 
money  paid.     Gould  v.  Gould,  0  Wend.  263. 

(2)  An  agreement  by  which  a  laborer  is  to  receive  a  certain  share  of  the  profits  in  lieu  of 
wages,  does  not  necesairily  constitute  him  a  joint  owner  or  partner,  so  as  to  require  him  who 
joined  as  a  plaintiff  in  a  suit  in  reference  to  the  property,  in  a  share  of  the  profits  of  which  he 
is  thus  concernetl.  Chandler  v.  Howlaud,  7  Gray,  3al;  Rice  u.  Austin,  17  Mass.  206;  Baxter 
r.  Rodmaii  8  Pick.  815.  In  an  action  of  trespass  brought  by  tenants  in  common,  in  rela- 
tion to  their  lan<Is,  or  in  debt  fur  rent  arising  out  of  land,  or  in  any  other  action  merely  per- 
sonal, they  must  all  join  as  plaintiffs.  Decker  v.  Livingston,  15  John.  479;  Hill  v.  Gibbs,  6 
Hill,  56;  Putnam  v.  Wise,  1  Hill,  234;  Rich  v.  Penficld,  1  Wend.  380;  Sherman  v.  Ballou,  8 
Cowen,  804;  Bradisb  v.  Shenck,  8  John.  151;  Brothcrson  v,  Hodges,  6  John.  108.  But  in 
actions  which  savor  of  the  realty  they  ought  not  to  join,  ib. 

(8)  Chitty  Contr.  (10th  Am.  ed.)  124  and  liotes. 
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'  there  are  other  obligees,  covenantees,  ot  parties  to  the  contract,  who  ought 

When  ^^  ^^)  ^^^  ^^^  ^^^  joined  as  plaintiffs  in  the  action,  it  is  fatal  on  demurrer, 

Several,     .  or  on  motion  in  arrest  of  judgment,  or  on  error  (/)  (1);  and  though  the  ob- 
I  jection  may  not  appear  on  the  face  of  4;he  pleadings,  the  defendant  may  avail 
1  himself  of  it,  either  by  plea  in  abatement  (m,)  or  as  a  ground  of  nonsuit 
on  the  trial  as  a  variance  upon  won  est  factum j  if  the  action  be  upon  a  spec- 
ialty, or  if  it  be  upon  any  other  contract,  upon  the  plea  of  the  genecal  issue 
(.t)(2).    When  the  objection  appears  on  the  face  of  the  pleadings  it  is  some- 
f   *14     ]  times  advisable  to  demur,  in  *order  to  obtain  costs,  as  each  party  pays  his 
own  costs,  when  the  judgment  is  arrested  (y)  (3). 

Where  the  action  is  upon  a  deed,  and  only  one  of  the  covenantees  im- 
properly sues,  the  defendant  may  also  avail  himself  of  the  nonjoinder,  by 
praying  oyer  of  the  deed,  and  setting  it  out,  and  then  demurring  genenilly 
to  the  declaration,  (sr) 


(0  2  Stra.  1146;  1  East,  497;  1  Saund.  168, 
n.  1,  291  f. 

(u)  Com.  Dig.  **  Abatement,"  E.  12.  See 
forms  of  plea  and  replication  and  points,  Da- 
vis V.  Evans,  6  Car.  and  P.  619. 

(x)  1  Saund.  154,  n.  1,291,  f.  g.  5  Stra 
820.  2  Stark.  424.  The  good  sense  of  this 
rule,  (wliich,  as  we  shall  see  hereafter,  does 
not  prevail  in  the  case  of  plainti£b  in  torU,  or 
of  several  defendants) ,  has  been  questioned; 
but  it  is  admitted  to  prevail.  See  1  Saund. 
291.  f.  g.  1  B.  &  P.  78.  6  T  R.  770.  2 
Stark.  424.  In  the  case  of  co^xecutors^  the 
objection  can  only  be  taken  advantage  of  by  a 
plea  in  abatement;  1  Saund.  201  g.  8  T.  R. 
558.  1  Chittv,  71.  As  the  omission  of  a 
party  is  said  to  be  no  ground  of  nonsuit  in  an 
action  in  form  ex  delicto^  (see  6  T.  R.  770.  8 
East,  62.  ace,  sed  quiere  see  2  B.  &  P.  N.  H. 
865,  454.  12  East,  94,  454),  it  appears  to  be 
advisable  where  there  is  no  doubt  as  to  the 
number  of  persons  to  be  mode  plaintiffs,  and 


when  the  declaration  may  be  in  case  to  adopt 
that  form  of  action.  So  many  instances  occur  in 
which  a  cause  is  defeated  by  the  accidental  non- 
joinder or  misjoinder  of  the  plaintifT,-  thot  it  is 
perhaps  to  be  regretted  that  no  legislative  pro^ 
vision  has  been  made  upon  the  subject  nn.alo- 
gous  to  the  enactment  in  the  7  Geo.  4,  c.  64,  s. 
14  respecting t/i£^ic//nenfs,  Beepost,  14,  note(^). 
However,  in  modern  practice,  the  doctrine  of 
amendment  has  been,  in  some  instances,  use- 
fully applied  to  remedy  or  mitigate  the  evil,  ns 
orders  have  been  made  to  strike  out  the  nnine 
of  one  of  the  plaintiffs  in  a  late  stage  of  the  pro 
ceedings  otherwise,  whcro  the  statute  of  litnita- 
tion  would  bar  a  fresh  action ;  and  in  Fox  i?. 
Clifton  and  others,  C.  P.  Nov.  1829,  an  onlor 
was  made  just  before  the  trial,  that  some  of  the 
defendants^  names  be  struck  out.  The  action 
was  in  assumpsit.  Seethe  present  practice  na 
to  amendments  of  writ,  3  Chitty  Gen.  Pnic. 
173,  174. 

(y)  Cowp.  407. 

{z)  1  Saund.  154  a,  note. 


(1)  See  Dodge  v,  Wilkinson,  8  Metcalf,  292.  Bell  v.  Laymans,  1  Monroe,  89.    Bragg  v,  Wel- 
sell,  5  Black,  f.  95. 

The  general  rule  is,  that  the  omission  of  proper  parties  as  plaintiffs  in  cases  of  contract,  may 
be  taken  advantage  of  at  the  trial  under  the  general  issue;  and  if  it  appear  on  the  face  of  the 
pleadings,  it  is  fatal  on  demurrer,  or  on  motion  in  arrest  of  judgment,  or  in  error.  Accordingly 
where  it  appeared  on  the  face  of  tlie  declaration  that  the  plaintiffs  were  not  overseers  of  the  po<»r 
when  the  suit  was  brought,  and  of  course  that  the  right  of  action  was  not  in  them,  but  had  pas^e^l 
to  their  successors,  the  judgment  rendered  in  the  court  below  for  the  plaintiflFs  was  reversed.  Armine 
o.  Spencer,  4  Wend.  406.  It  is  settled  by  repeated  decisions  in  New-York,  that  overseers  of  the 
poor  are  a  quasi  corporation,  and  such  can  sue  and  be  sued.  Pittstown  v  Plattshurgh,  13  John. 
418.  Norwich  v.  New  Berlin,  ib.  3B2.  It  has  also  been  decided  that  the  acting  overseers  of  the 
poor  are  responsible  for  the  official  contracts  of  their  predecessors  in  office.  (To'ld  r.  Birdssill, 
1  Cowen,  *i60,  and  5  Cowen,  309;)  and  in  Jansen  v.  Ostrander,  (1  Cowen,  670,)  it  was  held 
that  the  rights  and  liabilities  of  these  quasi  corporations,  whether  they  arise  from  torts  or  con- 
tracts, and  whether  the  latter  be  simple  or  by  specialty,  pass  to  their  successors  in  office.  In  Jan- 
sen V.  Ostrander,  the  action  was  brought  by  Jansen  as  supervisor  of  Kingston,  in  his  own  name. 
upon  a  collector's  bond  given  to  Qaasbeck,  his  predece&sor  in  oflBee,  and  ihe  action  was  sustainc<l: 
and  this  upon  the  principle  that  all  the  rights  of  his  predecessor  have  devolved  by  law  upon  him. 
The  decision  in  that  case  was  considered  sound.     Armine  v.  Spencer,  4  Wend.  408. 

(2)  Baker  v.  Jewell,  6  Mass.  460.  Converse  v.  Symmes,  10  ib.  879.  Ziele  v.  Campbell,  2  J. 
C.  884.  Brown  v.  Belcher,  1  Wash.  9,  15  John.  482.  Dob  v.  Halsey,  16  John.  34.  Robertson 
r.  Smith,  10  John.  459.  Wilson  v.  Wallace,  8  S.  &  R.  68.  Doremus  v.  Selden,  19  John.  213, 
Ulmer  r.  Cunningham,  2  Greenl.  117.  Waldsmith  ».  Waldsmith,  2  Ham.  156.  Robinson  v 
Scall,  2Penn.  817. 

(8)  Pangbum  v.  Ramsey,  11  John.  141. 


IN   FORM   BX   CONTRACTU.— PLAINTIFFS.  IJ 

If  there  be  a  legal  ground  for  omitting  to  use  tbo  name  of  one  of  several     ^  plaisi- 
oovenautees  as  a  plaintiff,  as  bis  death,  &c.,  it  is  neceasary  to  show  such  ^'i,Jn'"" 
excuse  for  the  nonjoinder  in  the  declaration,  and  to   declare  as  surviving  several 
partner,  (a) 

There  are  various  acts  of  parliament  which  without  incorporating  certain  Trustees, 
bodies  of  individuals,  &c.,  enable  them  to  sue,  and  entitle  others  to  sue  them,  gt^tu^. 
in  the  names  of  their  clerks,  treasurers,  &c.  for  the  time  being.  Thus, 
by  the  General  Turnpike  Act  (A,)  the  trustees  and  commissioners  of  any 
turnpike  road  may  sue  and  be  sued  in  the  name  of  one  of  the  trustees, 
or  of  their  clerk  or  clerks /or  the  time  being,  that  is,  at  the  time  the  action 
IS  brought  (c).  The  West  India  Dock  (cH,  the  London  Dock  (c),  and 
some  Insurance  companies  (/)  may  sue  or  oe  sued  in  the  names  of  their 
treasurers  or  clerks  (^).  The  7  &  8  Geo.  4.  c.  86,  s.  9,  enables  co- 
partners, as  bankers,  carrying  on  business  as  such  under  the  provisions  of 
that  act  to  sue  and  adopt  proceedings  at  law  and  in  equity,  and  in  bank- 
ruptcy, in  the  name  of  any  one  of  their  public  officers,  nominated  as  therein 
mentioned,  for  the  time  being  (A). 

*It  should  be  observed,  that  where  trustees,  clerks  or  treasurers,  &c.  sue  r    *15      i 
or  are  sued  in  their  official  characters  by  virtue  of  an  act  of  parliament,  the  ^dly. 
cause  of  action  should,  in  the  pleadings,  be  stated  to  have  accrued  to  or  When  the 
against  the  principals  or  company  of  individuals  whom  they  for  this  pur-  JfJ^^^^nVract 
pose,  represent.     If  however,  the  statute  provide  not  only  that  these  parties  has  been 
shall  be  nominal  plaintifis,  but  also  that  the  cause  of  action  shall  be  vested  assigned. 
in  thein  in  trusty  they  should  then  declare  accordingly. 

Where  a  party  with  whom  a  bond,  simple  contract,  or  other  mere  personal 
contract  was  made,  has  assigned  his.  interest  therein  to  a  third  person,  the 
latter  cannot,  in  general,  sue  in  his  own  name,  the  interest  in,  and  remedy 
upon,  personal  contracts  being  choses  in  action,  which  are  not,  in  general, 
assignable  at  law  (1),  so  as  to  give  the  assignee  a  right  of  action  in  his  own 

(a)  4  B.  &  Aid.  374.    2  Saand.  121,  n.  1,  chattelsof  anyone  or  more  of  the  partners  or 
2  John.  Rep.  84.  joint  owners,  and  another  or  other,  as  the  case 
(^)  8  Geo.  4,  c.  120,  s.  74.  may  be,  and  this  provision  extends  to  all  joint- 
(c)  1  R.  &  M.  214.  Whittemore  v,  Wilkes,  stock  companiet  and  trustees^  7  Geo.  4,  c.  64, 
1  M.  &  Malk.  222,  223  s.  14.     The  same  statute,  s.  15,  also  provides 
{d)  89  Geo.  8,  c.  Ixix.  s.  184.  that  property,  whetlicr  real  or  personal,  be- 
(c)  89  &  40  Geo.  8,  c.  xlvii.  s.  150.  longing  to  any  county,  riding  or  division,  may, 
(/)   58  Geo.  3,  o.   ccxvi.     8  B.  &  0.  178:  in  such  indictment,  be  stat^  to  belong  to  the 
and  see  4   B.   &   C.  962.     7  D.  &  R.  876,  inhabitants  of  such  county,  riding  or  division, 
3.  C.  without  specifying  the  names  of  such  inhnhi. 
{g)  As  to  actions  by  Friendly   Societies,  tants;  and  by  s.  16,  that  property  belonging 
see  10  Geo.  4,  o.  66,  s.  21.     And  by  the  stat-  to  any  parish,  township,  or  hamlet,  may  be 
ute  67  Geo.   8,  c.   180,  s.  8,  actions  by  and  stated  to  belong  to  the  overseers  of  the  poor 
against   the  trustees  of  Savings'  Banks  are  for  the  time  being  of  such  parish,  township,  or 
permitted,  in  mutters  relating  to  such  banks.  hamlet,  without  specifying  the  names  of  all  or 
Overseers  of  the  poor  fur  the  time  being  may,  any  of  such  overseers;  and  by  s.  17,  that  prop- 
by  that  description,  sue  on  Bastardy  Bonds,  erty  under  turnpike  trusts  may  be  stated  to 
and  other  securities  of  that  nature,  54  Geo.  belong  to  the  trustees,  or  commissioners  of  the 
8,  c.   170,  9.   8;  see  also  59  Geo.  8,  o.   12.  s.  road,  without  specifying  their  names;  and  by 
17,  as  to  actions,  &c.  by  churchwardens  and  s.  18,  that  property  under  the  commissioners 
overseers,  vrith   repird   to  parish  lands  and  of  sewers  may  be  stated  to  belong  to  the  com- 
buildings,  and  the  assistant  overseer's  bond;  missioners  having  the  management  of  it,  with- 
see  2  D.  &  11.  708.     As  to  suits  by  societies  or  out  specifying  their  names.     But  it  is  observ- 
partnei-ships  in   Ireland,  see  5  Geo.  4,  c.  78.  able,  that  these  provisions  in  the  7  Geo.  4,  do 
6  G.  4,  c.  42,  8.   10,  and   Scotland,  6  G.  4,  not  extend  to  the  pleadings  in  a  civil  prooeed- 
c.  181.     Where  pocKls  »to/«n  are  the  property  ing. 

of  partners  or  joint  owners,  that  they  may  \k  {h)  See  the  statute  and  decisions,  Chitty  on 

described  in  an  indictment  or  information  for  Bills,  8th  ed.  72  to  77. 
a  felony  or  misdemeanor,  as  the  goods  and 

~"cl)  Bee  Wall  v  Hinds,  4  Gray.  266  ;  Chitty  Contr.  (10  Am.  ed.)  128.     In  Pennsylvania 
by  the  act  of  28th  May,  1715,  (1  Sm.  Laws,  90,)  all  bonds,  specialties,  and  notes  in  writing. 
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I.    PLAIN- 
TIIPS. 


name,  but  he  mu3t  proceed  in  that  of  the  assignor  (1),  or  if  he  be  dead 
When  '  in  the  name  of  his  personal  representative  {k)  (2).  Upon  this  principle 
*reraL  it  was  held  that  although  the  Scotch  Bankrupt  Act  (/)  vests  in  the  trustee 
for  behoof  of  the  creditors  the  estate  and  effects  of  the  bankrupt,  so  fiir  ns 
may  be  consistent  with  the  laws  of  the  other  countries,  when  the  effects  are 
out  of  Scotland,  yet  the  trustee  cannot  sue  in  his  own  name  for  a  chose 
in  action  which  was  vested  in  the  bankrupt,  the  statute  containing  no  words 
giving  to  the  plaintiff  a  right  of  suit  (w).  And  in  the  common  case 
of  a   composition   deed,   the  trustees  can   only   sue   in   the   name  of  the 

{k)  10  Fast,  281;  4  T.  R.  840.     1   East,        872,1878.     SLer.  278.     As  to  a  church war- 
104.     8  Wils.  27.     1  SAuncL     210.  158,  154;        den  suing,  see  2  Hen.   Bla   550.     A  chose  in 
2  Moore,  185.  18  East,  73.  16  East,  36.  8  B.        action,   may  be  assigned  by  parol,  4  T.   R. 
C.  806.     But  a  revived  corporation  may  sue       690.     4  Taunt.  826. 
on  a  bond  given  to  the  old  corporation,  8  Bur.  (/)  54  Geo.  8,  c.  137. 

(a)  3  M.  &  S.  126.     4  D.  &  R.  669. 

made  or  to  be  made,  and  signed  by  any  person  or  persons,  whereby  such  person  or  persons  is  or 
are  obliged,  or  doth  or  shall  promise  to  pay  to  any  other  person  or  persons  his,  her,  or  their 
order,  or  assigns,  (See  Aldricks  v.  Higgins,  16  Serg.  &  Rawle,  212,)  any  sum  or  sums  of  mon- 
ey mentioned  in  such  bonds,  specialties,  note  or  notes,  may,  by  the  person  or  persons  to  whom 
the  same  is  or  are  mtide  payable,  be  assigned,  indorsed  and  made  over  to  such  person  or  per- 
sons as  shall  think  fit  to  accept  thereof.  The  person  or  persons  to  whom  such  bonds,  specialties 
or  notes  are  or  shall  be  assigned,  indorse<l,  or  made  over,  their  factors,  agents,  executors,  or 
assigns,  may  at  his,  her  or  their  pleasure  again  assign,  indorse,  and  make  over  the  same,  and 
BO  toiiea  quoiics.  The  assignees  of  bonds,  specialties  and  notes,  are  authorized  to  sue  in  their 
own  names  ;  and  it  is  provided,  that  it  shall  not  be  in  the  power  of  the  assignors  after  assign^ 
ment,  to  release,  &c.  The  assignment  of  bonds  or  specialties  must  be  **  under  hand  and  seal 
before  two  or  more  credible  witnesses.*'  See  a  precelent  of  a  declaration  in  debt  on  bond  by 
the  Assignee,  Read's  Plead.  Ass.  251.  In  Maryland,  by  the  act  of  1829,  oh.  51,  it  is  provided, 
•*  that  any  assignee  or  assignees  bona  file  entitled  to  any  judgment,  bond,  specialty,  or  other 
chose  in  action,  for  the  payment  of  money,  by  aMignraent  m  writing,  signed  by  the  person  or 
persons  authorized  to  make  the  same,  may  by  virtue  of  such  assignment,  sue  and  maintain  an 
action  or  actions  in  any  court  of  law  or  equity,  as  the  case  may  require,  in  his,  her,  or  their 
•  name  or  names,  against  the  obligor  or  obligors,  debtor  or  debtors  therein  named,  &c."  Under 
this  provision  it  has  been  decided  that  where  S.  the  holder  and  obligee  of  a  single  bill,  bequeaih. 
e<l  specifically  to  A  ,  and  made  T.,  the  obligor,  his  executor,  who,  upon  the  death  of  S.  assent- 
ed to  this  legacy,  and  delivered  the  single  bill  to  A.,  who  by  assignment  in  writing  transferreil  it, 
and  all  her  interest  in  it  to  T.,  who  assigned  it,  in  writing,  to  K.,  K.  was  entitled  to  recover 
against  T.  the  obligor,  in  an  action  of  debt  brought  in  his  own  name.  Kent  v.  tlomerseU,  7 
Uar.  &  Gill.  2G5. 

(1)  See  10  Serg.  &  820,  821  ;  Read  v.  Young,  1  Chip.  244.  Chitty  Contr.  (10th  Am.  ed.) 
ISi,  132,  and  notes,  184.  But  the  case  there  put,  of  the  bond  inform;illy  asslgneJ,  is  entii*ely 
inconsistent  with  the  principle  stated  in  the  text,  and  seems  to  he  founded  upon  Fenner  r. 
Mears.  Vide  Crocker  v.  Whitney,  10  Mjiss.  310.  Where  a  person  receives  securities  from  A.  to 
dispose  of  the  money  to  be  received  thereon,  to  certain  specified  purposes,  and  to  bold  the  bal- 
ance subject  to  the  order  of  A.  and  the  trust  is  accepted,  the  assignee  of  the  b-ilauce  may  main- 
tain an  action  for  money  had  and  received,  against  the  trustee,  the  acceptance  of  the  trust 
being  equivalent  to  an  express  promise  to  the  person,  to  whom  A.  should  direct  the  money, 
when  received,  to  be  paid.  Weston  v.  Barker,  12  John.  i76.  Et  vide  Neilson  t>.  Blight,  1 
John.  Cos.  235.  Crocker  v.  Whitney,  ubt  supra.  The  assignee  of  a  person  having  only  an 
equitable  title  to  a  vcs.«el  may  bring  assumpdlt  for  her  earnings  in  the  name  of  the  assignor. 
Brigham  v.  Clark,  20  Pick.  4{. 

(2)  Ihe  indorsee  of  a  promissory  note  given  in  Connecticut,  where  promissory  notes  are  not 
negotiable,  may,  in  the  state  of  New  York,  maintain  an  action  in  his  own  name  against  the  niak 
er  ;  for  the  lex  loci  contractus  does  li'it  govern  as  to  the  mode  of  enforcing  the  contract.     Lodge 
V,  Phelps,  1  John.  Cas.  139  ;  2  Caiue  Cas.,  821. 

An  indorsee  of  a  note,  executed  in  M^issachusetts,  may  sue  it  in  his  own  name  in  Connecticut 
Qoff  V.  Billinghurst,  2  Root.  527  ;  See  Bowe  v.  Olcott,  lb.  35.S. 

But  where  the  holder  of  a  negotiable  note  derives  his  title  under  the  insolvent  laws  of  anothei 
state,  he  cannot  sustain  an  action  on  such  note  in  his  own  name.     Brush  v.  Curtis,  4  Conn.  812. 

Assignment  of  a  promissory  note  not  negotiable,  does  not  pass  to  the  assignee  a  legiil  right 
to  the  note  ;  but  merely  vests  in  him  an  equitable  interest,  which  the. Courts  of  law  will  protect  ; 
and  this  was  the  object  of  the  Connecticut  Statute  of  May,  1822.     Lyon  v.  Summers,  7  Conn.  309. 

A  note  not  negotiable  cannot,  by  any  virtue  in  the  law  of  South  Carolina  of  1778,  authorizing 
assignees  to  sue  in  their  own  name,  be  transferred  verbally  or  by  delivery  merely.  Smith  9. 
Lyons,  Harper,  884. 
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original  creditor  in  whom  the  legal  interest  in  the  contract  still  remains.  '•  ^^^^ 
Where  the  assisjnor  of  the  chose  in  action  has  become  bankrupt,  the  action  3  ^yj^^^ 
uiust  be  in  his  own  name,  and  not  in  the  name  of  the  assignee  of  such  terest  as 
bankrupt,  because  the  assignee  of  a  bankrupt  can  only  sue  upon  contracts  «»gned. 
in  which  the  bankrupt  was  beneficially  interested  (n)  ;  and  if  after  a  charter- 
party  the  owner  assigns,  and  then  become  bankrupt,  he  should  sue.(o.) 
If,  however,  an  express  promise  or  contract  to  pay  the  debt,  or  perform 
the  contract,  be  made  to  the  assignee  of  the  chose  in  action^  in  considera- 
tion of  forbearance,  or  in  respect  of  any  other  new  consideration  such 
assignee  may  proceed  in  his  own  name,  declaring  upon  such  promise  and  new 
consideration  (  p)  (1). 

There  are  many  instances,  in  which,  by  express  legislative  provision,  the 
assignee  of  a  chose  in  action  may  sue  in  his  own  name  to  enforce  the  recov- 
ery of  the  demand.     The  operation  of  the  bankrupt  and  insolvent  *act  is  to  [     *16    ] 
this  effect  (  9^) ;    and  by  various  statutes  the  assignee  of  a  bail  bond  (r,)  BySucces- 
replevin  bond  (5,)  an  India  bond  (/,)  or   a  judgment   by  confession   in  ^''»  ^^'  ^y 
Ireland  (w,)  or  a  promissory  note  (v)  (2,)  may  sue  in  his  own  name;  and 
the  avowant,  may  join  with  a  party  making  cognizance  in  an  action  on  the 
replevin  bond  (ar).     The  remedy  upon  a  bastardy  bond^  or  other  security 
given  to  a  parish  or  district,  as  an  indemnity  against  the  expenses  to  be  in- 
curred by  reason  of  the  birth  or  support  of  a  bastard  child,  is  vested  *'  in  the 

(»)  3  B.  &  P.  40.     1  T.  R.  619.     8  B.  &  (s)  11  Geo.  2,  c.   19,  b.  23.     1  B.  and  P. 

A.  697.     The  executor  of  the  nssignor  must  881,  n.  (a).  Mau.  and  Sel.  180. 

sue  if  the  assignor  be  dead,  2  Moore,  184.  (<)  51  Geo.  3,  c.  64.  8.  4.     sec  13  East,  509. 

(o)  10  East,  279.  2  Taunt.  407.  1  Marsh.248.  But  not  the  assignee  of  an  India  certificate, 

(p)  1  Saund.  210,  n.   1.     8  T.   U.  605.    4  16  Vcs.  443. 

Bar.  and  Crcs.  525.  (u)  8  Taunt.  82. 

Iq)  Po8l,  22,  26.  (p)  3  and  4  Ann.  c.  9.  s.  1. 

V)  4  Ann.  c.  16.  8.  20.  (x)  Ante,  9,  note  {g). 


!! 


(1)  In  Boggs  V.  Ingralmni,  3  Dill.  505,  2  Yeates.  487,  it  was  held,  that  the  assignee  of  a  stock 
contnict  in  the  following  wonlf,  *'  On  the  18th  of  April,  1792,  I  promise  to  receive  from  Joseph 
Boggs,  or  order,  ten  thousand  dollars,  six  per  cent.,  and  pny  him  for  the  same  at  the  rate  of  twen- 
ty three  fchillingsand  seven  pence  three  fourths  per  pound,"  could  maintain  an  action  in  Iiis  own 
name,  without  any  new  consideration  or  promise  made  to  the  assignee.  The  court  founded  their 
opinion  upon  Fenner  r.  Mears,  2  W  Bl.  1269,  (2  Ycatcs  492);  but  that  case  has  often  been 
doubted,  both  in  England  and  in  this  country  (1  Ejist,  104,  432.  14  East,  587  n.  (a).  12  East, 
582.  5  Wend.  203,)  and  the  only  ground  upon  which  either  Fenner  r.  Mears,  or  Boggs  v.  lu- 
graham,  can  be  sustained  at  all  is,  that  the  detemiiuation  having  been  made  according  to  equity 
and  good  conscience,  the  court  would  not,  upon  a  motion  for  a  new  trial,  disturb  the  verdict.  In 
Wiggin  r.  Damrell,  4  N.  Hamp.  69,  it  was  held,  that  where  a  note  not  negotiable  was  assigned 
by  the  payee  before  it  was  due,  and  after  it  beoame  due,  the  maker  orally  promised  to  pay  its 
contents  to  the  assignee,  the  nssignee  could  sustain  an  action  in  his  own  name  ngainst  the  maker. 
The  note  was  given  partly  for  money  borrowed  and  partly  for  the  acceptance  of  &u  order.  In  that 
case  the  court  refer  to  Currier  v.  Ilodgtlon,  8  N  Hamp.  32,  as  specifically  deciding  this  point.  In 
this  latter  case  the  note  was  for  "  thirty  dollars  worth  of  neat  stock."  See  also  Crocker  v.  Whit- 
ney, 10  Mass.  316;  Mowry  v-  Todd,  12  Mass.  281;  Hull  v.  Marsten,  17  Mass.  575;  Van  Stab- 
herst  V.  Pearce,  ib.  258;  Norris  p.  Hull,  18  Maine,  882;  Smith  v.  Berry,  18  Maine,  122;  Park- 
burst  V.  Lickerson,  21  Pick.  3  )7;  Gibson  v,  Cooke,  20  Pick  18;  Allston  v  Contee,  4  Harr.  & 
John.  351;  Owings  r.  Owings,  1  Harr  &  Gill.  484. 

It  has  been  hcl  1  in  the  following  oases,  that  an  express  promise  by  the  debtor,  to  pay  the  as- 
signee, will  warrant  a  suit  in  the  a»signee*8  name  founded  on  the  assignment  and  promise.  Bur- 
tee  V.  Collins,  7  Harr.  &  John.  213  ;  Bulklin  v.  Ward,  7  Vermont,  195  ;  Lang  v.  Fisk,  2  Fairf. 
5  ;  jessel  v.  Williamsburg  Ins.  Co.,  3  Hill.  88.  Chitty  Contr.  (10th  Am,  ed.)  188  and  notes 
and  cases  cited.  In  Warren  v.  Wheeler,  Sup.  Jud.  Ct.  Maine  June,  1843,  at  Bangor,  6  Law  Rep. 
268,  it  was  held  that  the  assignee  of  a  bond  may  sustain  assumpsit  upon  an  agreement  indorsed 
thereon,  by  which  the  obligor  promises  performance  to  the  assignee,  though  the. agreement  is 
without  a  new  consideration,  and  is  not  under  seal.     See  Dubois  t;.  Doubledny,  9  Wend.  317. 

(2)  The  defeu'lant  cannot  defeat  the  suit  by  showing  a  want  of  interest  in  the  nominal  plain- 
tiff. Alsop  V.  Gaines,  10  John.  400.  Raymond  v.  Johnson,  10  ib  488.  Where  three  adjoin- 
ing towns  on  a  river  arc  by  statute  authorized  to  regulate  the  times  of  taking  fish,  and  also  to 
sell  the  right  within  such  towufi;  and  two  of  the  towns  having  sold  their  interest  to  the  third; 
held,  that  the  latter  might  sue  an  action  to  recover  the  purchase  money,  she  having  transferred 
her  interest  in  the  fishery.     Watertown  v.  White,  18  Mass.  477. 
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Overseers  of  the  poor  for  the  time  being,"  and  in  their  names  only  can  the 
action  be  brought  (y).  And  a  voluntary  bond  conditioned  for  the  payment 
of  a  weekly  sum  for  the  support  of  a  bastard  child,  though  not  strictly 
of  a  bastardy  bond,  may  yet  be  sued  upon  by  a  succeeding  overseer  (^z). 
The  acts  for  the  encouragement  and  protection  of  Friendly  Societies,  enable 
them  to  sue  in  'the  names  of  their  **  treasurers  or  trustees  for  the  time 
being;''  and  as  the  right  or  cause  of  action  is  vested  by  the  statutes  in  such 
treasurers  or  trustees,(for  the  use  and  benefit  of  the  society,)  they  must  ne- 
cessarily be  the  plaintiff  (a). 

By  the  custom  of  merchants,  the  assign^Lor  transferee  of  a  bill  of  exchange 
or  check  on  a  banker,  may  sue  therein  in  »3  own  name  (1). 


(y)  54  Geo.  3.  c.   170,  s.  8.    3  Moore,  21. 
8  Taunt.  691,  S.  C. 


(z)  7  Bing.  477. 

(a)  10  Geo.  4,  o.  56,  s.  21. 


(1)  Where  a  banking  corporation  accepts  a  check  of  a  third  person  for  part  of  the  amount 
of  a  note  falling  due,  and  also  takes  a  new  note  for  the  balance,  at  the  same  time  delivering 
up  the  old  note;  keld,  that  in  case  the  check  is  dishonored,  an  action  would  lie  on  the  old 
note  against  the  maker.  Olcott  v.  Rathbone,  5  Wend.  490.  So  when  a  creditor  reoeives  a 
note  or  check  for  his  debt,  and  gives  a  receipt  in  full,  he  is  not  concluded  by  h\a  receipt,  ib.  1 
Cowen,  290;  9  John.  310.  Nothiug  is  considered  as  an  actual  payment  which  is  not  in  truth 
such,  unless  there  be  an  express  agreement  that  something  short  of  a  payment  shall  be  taken 
in  lieu  of  it.  The  case  of  Kean  v.  Dufresne,  3  S.  &  R.  233,  was  thus.  Dufresne  held  a  note 
against  Kean  and  Foster,  who  were  partners.  Subsiquent  to  the  dissolution  of  the  partnership, 
Kean  gave  his  own  note  for  one  of  the  firm.  Dufresne  got  Kean's  note  discounted  and  applied 
the  avails  to  the  company^s  note.  Held,  that  Dufresne  might  maintain  action  on  the  note  of 
the  firm ;  the  note  of  Kean  being  dishonored.  In  that  case,  however,  it  did  not  appear  that 
the  old  note  had  been  given  up.  And  Chancellor  Loughborough,  in  ex  parte  Blackley,  7  Vesey, 
597 ,  seems  to  consider  that  an  important  circumstance.  But  this  circumstance  is  not  decisive. 
It  is  but  matter  of  evidence  to  show  the  nature  of  the  transaction  and  the  intention  of  the  par- 
ties. Olcott  V.  Rathbone,  6.  Wend.  490.  See  Chitty  Cont.  (6th  Am.  ed.)  767,  note  (1)  and 
cases  cited.  In  Massachusetts  and  Maine  the  giving  of  a  negotiable  promissory  note  is  held 
prima  facie  evidence  of  payment  of  a  simple  contract  debt  for  which  it  is  given,  ib.  Whitcomb 
V.  Williams,  4  Pick.  228,  CornwaU  v  Gould,4  ib.444;  Wood  v.  Bodwell,  12  Hck.  269,  270;  Dea 
Cadillas  v.  Harris,  8  Greenl.  298,  Newell  v.  Hussy,  18  Maine,  249. 

Whei'e,  however,  the  action  was  sued  in  the  name  of  the  cashier^  and  there  was  no  evidence 
that  the  note  had  been  transferred  to  him,  or  that  the  suit  was  instituted  in  his  name  by  the  di- 
rection of  the  bank,  it  was  decided  that  he  was  not  entitled  to  recover.  The  owner  of  a  promis- 
sory note  indorsed  in  blank  can  make  whom  he  pleases  the  holder  of  it  without  divesting  him- 
self of  all  interest  in  it,  and  a  suit  may  be  sustained  in  the  name  of  such  holder;  but  the  bare 
using  of  a  person's  name  as  plaintiff  does  not  make  him  a  holder  or  assignee.  The  cnahier  had 
the  custody,  but  the  bank  had  the  legal  possession.     Olcott  v.  Rathbone,  5  Wend.,  490. 

The  holder  of  a  note  payable  to  bearer,  or  of  a  note  payable  to  order,  and  indorsed  by  the 
payee  to  him  or  in  blank,  may  sustain  a  count  for  money  had  and  received  by  proof  of  such 
note,  12  John.  90;  4  Pick.  421;  but  ifapkintiff  cannot  recover  on  the  note  as  bearer  or 
holder  for  the  want  of  title  or  authority  to  sue  in  his  own  name,  he  cannot  recover  on  the  com- 
mon counts.     Olcott  V.  Rathbone,  5  Wend.  490. 

A  note  was  made  payable  at  a  bank  lor  the  purpose  of  being  discounted  to  pay  a  specific  debt, 
and  the  debtor  procures  a  person  to  sign  said  note  as  surety;  and  he  signs  **  A.  B.  surety;  " 
and  the  bank  not  discounting  the  note,  the  creditor  for  whote  benefit  the  note  was  -made,  may 
maintain  an  action  upon  such  in  the  name  of  the  bank  —  the  latter  assenting  to  such  use  being 
made  of  the  note.  Utica  Bank  v.  Granson,  10  Wend.  314.  The  maker  of  the  note  thus  signing, 
by  operation  of  the  law  merchant,  engages  to  pay  the  note,  without  any  restriction  as  to  the  de- 
sign or  object  for  which  it  is  made.  Ib.  In  such  case,  the  holder  need  not  show  such  a  consid- 
eration as  is  required  where  the  note  is  wrongfully  put  in  circulation.  Where  the  object  of  the 
making  fails,  and  it  is  sent  into  the  world  by  fraud,  the  holder  in  such  a  case  must  show  not  only 
a  valuable  consideration,  but  that  he  took  the  paper  in  the  usual  course  of  business.  3  Kent 
Com.  84;  20  John.  637.  A  consideration  which  would  be  valid  between  him  and  the  person 
from  whom  he  received  it,  might  Aot  be  sufficient  in  such  a  case  against  the  maker.  These  oaaes 
turn  upon  commercial  principles,  peculiar  to  negotiable  paper,  and  are  to  be  governed  by  the 
somewhat  analogous  doctrine  relating  to  the  liability  of  sureties  and  guarantors  simply  as  such. 
Utica  Bank  v.  Granson,  10  Wend.  314. 

An  action  on  a  note,  payable  to  bearer,  or  indorsed  in  blank,  may  be  nmintained  in  the 
name  of  any  person,  without  being  required  to  show  that  he  has  an  interest  in  it,  unless  he 
gains  the  possession  of  the  note  under  suspicious  circumstanced.  Ogilby  v.  AVallace,  2  Hall, 
553.  Thus,  where  the  note  was  payable  to  order,  and  the  plaintiff  of  record  was  a  fictitious  per- 
son who  was  Don-suited  at  the  trial;  the  note  being  the  property  of  a  real  party  whose  name 


IN  FORM  EX   CONTRACTU. — PLAINTIFFS.  16  rt 

An  exception  to   the  rule  that  a  debt  or  chose  m  action  cannot  be  as-     i-  PL.i'r- 
signed  at  law  arises  in  the  following  case  put  by  Buller,  J.,  in  Tatlock  r.  ^   ^f"  . 
Harris  (A)  ;  *^  Suppose  A.  owes  B.  XlOO,  and  B.  owes  C.   £100,  and  the  torepta» 
three  meet,  and  it  is  agreed  between  them  that  A.  shall  pay  C.  the  £100,  fiicneiV. 
B.'s  debt  is  extinguished,  and  G.  maj  recover  that  sum  against  A."     Id 

{b)  8  T.   R.  180.    Israel  v.  Boaglas,  H.      8  Id.  895.    See  Chitty  on  Coot  184. 
Bla.  289.    See  al£o  3  B.  &  C.  855.    4  Ld.  866. 

was  discloaed.  The  court,  however,  direoted  the  nonsait  to  be  set  amde,  that  the  questions  of 
fact  in  respect  to  the  possession  and  prosecution  of  the  note,  might  be  submitted  to  a  jury.  Pos- 
session of  a  note,  transferable  by  delivery  merely,  or  indorsed  in  blank,  is  prima  facie  proof 
of  title*  Bailey  v.  Taljer,  6  Shxsa.  451;  Northampton  Bank  v.  Pepoon,  11  Afass.  288;  Pitts  v. 
Keyser,  1  Stewart,  154;  Johnson  v.  English,  ib.  169;  Smyth  v.  Hawthorn,  8  Rawle  855;  Bean 
v.  Hewit,  5  Wend,  257;  Jackson  v.  Heath,  1  Bailey,  855. 

A  person  to  whom  a  negotiable  note  indorsed  in  blank  was  deliyered  for  collection,  may  main- 
tain an  action  on  it.    Little  r.  O'Brien,  9  Mass.  428.    See  Pitts  v.  Keyser,  1  Stewart,  154. 

Where  possession  of  a  promissory  note  has  been  obtained  by  fraud,  the  holder  cannot  bring  an 
action  on  it  against  either  of  the  parties  to  it.     Talman  v.  Qibson,  1  Hall,  808. 

Tho  holder  of  a  promissory  note  negotiable  by  delivery  may,  under  suspicious  circumstances, 
be  required  to  show  that  he  has  authority  from  the  payee  to  reoeiye  the  contents.  Lee  v.  Ware, 
1  Hill  S.  C,  813. 

The  mere  depositary  of  a  note  payable  to  bearer,  cannot  sustain  an  action  on  it.  Sherwood  v. 
Roys,  14  Pick.  172. 

Where  the  defendant  was  the  payee  of  a  promissory  note,  and  indorsed  it  to  the  plaintiff,  who 
indorsed  it  to  a  bank:  the  note  being  protested,  the  defendant  paid  a  part,  and  promised  to  pay 
the  balance;  but  not  paying,  he  was  sued  as  indorser  and  a  judgment  was  recovered  for  the  bal- 
ance due.  Afterwards  the  plaintilT  paid  880  dollars,  and  they  held  the  note  which  had  not 
been  fully  paid.  The  plaintiff  sued  the  defendant  as  indorser  in  the  usual  form ;  and  also  for 
money  paid,  &c.  It  was  decided  that  the  plaintiff  was  not  entitled  to  maintain  his  action  as  it 
had  not  been  fully  paid,  and  was  the  property  of  the  bank;  but  that  he  might  recover  the  880 
dollars  as  money  paid  for  the  defendant.     Butler  v.  Wright,  20  John.  867. 

Where  a  note  was  indorsed  by  the  defendant  fur  the  accommodation  of  the  makers,  who  before 
the  note  was  negotiated  became  insolvent,  and  the  defendant  requested  them  not  to  part  with  the 
note,  and  they  promised  nut  to  negotiate  it.  Afterwards,  it  was  passed  to  the  plaintiff,  who  had 
notice  of  all  facts.  In  an  action  on  the  note  against  the  indorser,  held^  that  the  plaintifi^  were 
not  entitled  to  maintain  their  action.     Skclding  v.  Warren,  15  John  270. 

An  indorsee  of  a  promissory  note,  which  is  made  payable  to  bearer,  may  maintain  an  action 
against  the  heirs,  &c.  of  the  maker,  though  the  note  was  indorsed  after  the  death  of  the  maker, 
under  the  act  1  R.  L.  316.     Parsons  r.  Parsons,  5  Co  wen,  476. 

A.  was  the  holder  of  a  note  and  passed  it  to  B.  as  collateral  security  for  the  payment  of  a  debt 
due  to  the  latter;  and  the  note  being  deposited  in  a  bank  for  collection,  the  latter  having  neg- 
lected to  give  notice  of  the  non-piyment  to  the  indorsers,  heldt  that  A.  might  m'lintain  an  action 
against  the  bank,  although  it  appeared  he  had  assigned  his  interest  in  the  note  to  third  persons. 
The  plaintiff  was  the  party  injured,  and  he  is  entitled  to  the  remedy  which  the  law  -affords. 
M*Kinster  v.  Bank  of  Utica,-9  Wend.  46,  d. 

Where  a  note  has  effected  the  substantial  purpose  for  which  it  was  designed  by  the  p.arties,  an 
accommodation  indorser  cannot  object  that  it  was  not  effecte<l  in  the  precise  manner  contemplated 
at  the  time  of  its  creation.  Upon  that  principle,  the  cases  of  Powell  v.  Waters,  17  John.  176, 
The  Bank  of  Chenango  v.  liydc,  4  Cowen,  567,  and  the  Bank  of  Rutland  v.  Buck,  4  Wend.  66, 
were  decided.  See  also  2  Gall.  233:  Payson  v.  Coolidge,  2  Wheat.  66.  But  where  a  note  has 
been  diverted  from  its  original  destination,  and  fradulently  put  in  circulation  by  the  maker  or 
his  Agent,  the  holder  cannut  recover  upon  it  against  an  accommodation  indorser,  without  showing 
that  he  received  it  in  goo<l  faith,  in  the  onlinary  course  of  trade,  and  paid  for  it  a  valuable  con- 
skieration.  Wootlhull  v.  Holme?,  10  John.  281;  Skelding  r.  Warren,  15  John.  276;  Brown  v. 
Taber,  5  Wend.  566;  Vnllets  v.  Parker,  6  ib.  615.  In  Coddington  v.  Bay,  20  John.  687,  the 
English  cases  upon  this  branch  of  the  law  are  very  fully  and  ably  reviewed.  In  that  case 
Judge  Spencer  sayt*,  "  I  understand  by  the  usual  course  of  trade,  not  that  th«  holder  shall  re- 
ceive the  bills  or  notes,  thus  obtained  as  securities  for  antecedent  debts,  but  that  he  Bhall  take 
them  in  his  buj^iness,  and  as  payment  of  a  debt  contracted  at  the  time."  Again,  '*  all  tlie  cases 
cited  have  been  decided  on  the  ground  that  the  notes  or  bills  were  taken  in  the  usual  course  of 
trade,  and  for  a  present  consideration  paid.  Not  one  of  the  cases  is  like  the  pi-esoiit,  where 
notes  or  bills  thus  passed  were  received  in  security  of  an  antecedent  debt.**  Juilge  Woodworth 
says,  "  in  every  case  it  appears  that  the  holder  gave  credit  to  the  paper,  received  it  in  the  woy 
of  business,  and  gave  money  or  property  in  exchange.'* — ••  Something  must  U*  paid  in  momy 
or  property,  or  some  subsisting  debt  satiKfied,  or  some  new  responsibility  incurred,  in  conse- 
quence of  the  transfer  of  the  paper.'*  Viele,  senator,  says,  ••  though  an  indemnity  for  prior 
responsibilities  may  be  a  sufficient  consideration  for  some  purposes,  and  between  p.n  tiis,  &c.  yet 
it  cannot  be  taken  as  sufficient  in  principle  to  bar  the  owner  of  his  title  by  a  fniuJulciit  transfer.*' 
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t  HATS-   gjici,  ca^^  an  express  agreement  between  all  the  parties  that  A.  should  be- 
-t*-"jn_  come  C.'s  debtor  instead  of  B.  must  bo  proved  (/;)  ;  and  it  must  appear 


Rett  pro- 
pcrtj. 


r  m 


that  A.*3  debt  to  B.  was  ascertained  and  fixed  {d)  (1). 

The  common  law  confers  on  the  grantee  of  the  reversion  of  an  estate  an 
action  in  bis  own  name  upon  such  implied  covenants,  or  covenants  in  law, 
as  are  annexed  to,  and  which  run  with,  the  reversion  :  as  upon  the  redden- 
dumOT  word  "demise,*'  contained  in  the  lease  (e)  (2).  But  at  common 
l-iw  none  but  p-iriies  or  privies  to  express  covenants,  as  the  parties  or  their 
heirs  or  devisees  (/),  could  sue  thereon,  the  privity  of  contract  being  in 
such  case  wanting ;  and  the  grantee  of  the  reversion  being  therefore  consid- 
ered as  a  mere  stranger  (^).  This  defect  was  remedied  by  the  statute 
]  32  Hen.  8,  c.  *34,  s.  1,  which  transfers  the  remedy  and  right  of  action  to 
the  grantee,  against  the  lessee  or  his  assigns  :  although  the  grantee  be  not 
named  in  the  lease  {Ji)>  The  Statute  extends  to  the  grantee  or  surren- 
deree of  the  reversion  of  a  copyhold  tenement  (t) ;  and  to  the  grantee 
of  the  reversion  of  part  of*he  premises,  as  well  as  to  the  grantee"  of  par4; 
of  the  estate  of  reversion  (Ar)  And  it  applies  to  the  grantee  of  a  reversion, 
of  a  lease  for  life  as  well  as  for  years  (/) ;  and  where  a  tenant  for  life  makes 
a  lease  in  pursuance  of  a  leasing  power   the  remainder-man  is  considered 


(f)  4  B.  &  C.  163;  see  8B.  &  C.  402. 

{(i)  8  B.  &  C.  895. 

{€)  2  Lev.  206;  1  B.  &  C.  410;  2  D.  &  R. 
670.  S.  C. 

(/ )  As  to  action  by  heirt  and  devisees, 
post,  19  to  22. 

(ff)  See  3T.  R  401;  Piatt  on  Co  v.  627, 
631;  Bac.  Ab.  Covenant,  E.  Debt,  C;  Com. 
Dig.  Covenant,  B.  S. 

(A)  T.  Rayra.  80;  Piatt  on  Cov.  684. 
Where  there  is  a  further  reversion,  the  second 
reversioner  may  also  sue  for  the  diminution 
in  the  value  of  his  interest  which  may  arise 
from  the  breach  of  covenant.     See  3  Lev.  130; 


209;  4  Burr.  2141 ;  Piatt  on  Cov.  637.  Each 
reversioner  will  recover  damngcs  commensur- 
ate with  his  particular  interest;  Holt,  Ni.  Pri. 
Rep.  643;  1  Taunt.  l'.)4.  But  the  grantee  of 
the  reversion  of  part  of  the  preniiiics  cannot 
maintain  e/ec/me/t<  upon  a  condition  broken, 
6  Co.  66  b;  2  B.  &  A.  109;  the  reason  is, 
that  a  condition  is  entire  and  indivisible. 

(i)  Glover  v.  Cope,  8  Lev.  326;  Carth. 
206;  8  M.  &  Sel.  S8G;  1  Saund.  241;  note 
(a);  Piatt  on  Cov.  637. 

{k)  2  B.  &  Aid.  106;  4  B.  &  C.  157,  168. 

(0  Co.  Lit.  216;  Piatt,  636. 


(1)  See  Chitty  Contr.  (10  Am,  ed.)  140  et  Beq.  and  notes,  for  cases  of  noviUion 

(2)  The  doctrine  that  a  covenant  of  warranty  runs  with  the  land,  and  enures  to  the  benefit  of 
the  assignee  of  the  covenantee,  who  may  bring  an  action  in  his  own  name  against  the  original 
covenator  for  the  breach  thereof,  is  not  questioned  or  denied.  The  only  dpubt  upon  this  point 
was,  whether,  when  a  covenantee  conveys  with  warranty,  his  grantee,  upon  eviction,  could  sue 
the  original  warrantor,  or  whether  his  remedy  was  confined  to  his  immediate  covenant  of  in- 
lemnity.  The  latter  opinion  was  expressed  in  Kane  v.  Sanger,  14  John.  89;  but  the  whole 
subject  was  fully  reviewed  and  considered  in  Withy  v.  Mumford,  6  Cowen,  137,  where  the  broad 
doctrine  that  the  assignee  may  maintain  an  action  against  the  origin  il  covenantor,  whether  the 
immediate  conveyance  was  with  or  without  warranty,  was,  upon  a  consideration  and  a  review  of 
all  the  cases,  fully  established.  Coke  Litt.  384,  b.  385,  a.  4  Cruise's  Dig.  152,  3;  Cro.  Kliz.  603; 
Shep.  Touch.  198,  tit.  Warranty,  2  Mass.  460;  Booth  v.  Starr,  1  Conn.  244;  See  Suyilam  v.  Jones 
10  Wend.  180.  Wyman  v.  Ballard,  12  Mass.  306.  Kingv.  Kerr,  6  Haw.  156.  Clark  v.  Kedman, 
1  Blackf.  881.  Williams  v.  Breeman,  2  Dev.  483  De  Chaumont  i\  Forsyth,  2  IVnsylv.  607. 
Markland  v.  Crump,  1  Dev.  &  Bat.  94.  Grifl&n  v.  Fairbrother,  1  Fairf.  91.  M'Crady  v.  Bris- 
bane, 1  N.  &  M.  104.  Tufts  V.  Adams,  8  Pick,  647.  Shelby  v.  Hcarne,  6  Yerg.  51.'.  Norman 
V.  Wells.  17  Wend.  148.  Thomas  v.  Van  Kapff,  6  Gill  and  John.  372.  Clark  v.  Swift,  3 
Metcalf,  390.     Thompson  v.  Shattuck,  2  Metcalf,  625. 

The  assignee  of  such  a  covenant  is  not  efifected  by  any  equities  existing  between  the  original 
parties;  thus,  where  premises  were  conveyed  subject  to  a  mortgage,  nnd  it  was  agree<l  at  the  time 
of  the  conveyance  that  the  grantee  should  assume  the  payment  of  the  mortgage,  and  pay  to  the 
grantor  only  the  difS^rence  between  the  amount  thereof  and  the  sum  agreed  on  as  the  considera- 
tion of  the  conveyance,  and  that  the  covenants  of  warranty  and  of  quiet  enjoyment  siiould  not 
be  considered  to  extend  to  the  mortgage,  it  was  held,  that  such  agreement  could  not  be  set  up 
in  bar  to  an  action  brought  by  the  assignee  of  the  covenantee  who  was  evicted  under  the  moru 
gage.    Suydam  v.  Jones,  10  Wend.  180. 
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to  be  an  assignee  of  the  reversion  within  the  statute  (m).     But  it  does  not    '•  p^in- 


ift 


relate  to  covenants  entered  into  a  conveyance  in  fee  or  gift  in  tail  («)  ;  3  ^yj^^ 
and  where  J.  B.  being  seised  in  fee  conveyed  to  the  defendant  and  T.  J.  tereatas- 
their  heirs  and  assigns,  to  the  use  that  J.  B.  his  heirs  and  assigns,  might  signed 
have  and  take  to  his  use  a  rent  certain,  to  be  issuing  out  of  the  premises, 
and  subject  to  the  said  rent  to  the  use  of  the  defendant,  his  heirs  and  as- 
signs ;  and  the  defendant  covenanted  with  J.  B.  his  heirs  and  assigns,  to 
pay  to  him,  his  heirs  and  assigns,  the  said  rent,  and  to  build  a  house  to  se- 
cure it ;  and  J.  B.  demisetl  the  rent  to  the  plaintiff  for  a  long  term,  it  was 
held  that  the  latter  could  not  sue  upon  the  covenants,  for  they  were  per- 
sonal to  J.  B.  and  the  rent  was  reserved  out  of  the  original  estate,  and 
there  was  neither  privity  of  contract  nor  privity  of  estate  (o).  In  general, 
in  order  to  enable  a  person  to  sue  as  an  assigneej  he  ought  to  come  in  of 
the  same  estate^  as  that  in  respect  of  which  the  covenant  was  made,  and 
not  by  title  paramount  (p).  And  if  a  person,  having  only  the  equitable  fee 
in  freehold  or  copyhold,  grant  a  lease  and  then  devise  the  equitable  fee  to 
A.,  and  A.,  after  the  death  of  the  testator,  acquire  the  legal  estate  from  the 
person  in  whom  it  was  vested  at  the  time  of  the  lease  and  devise,  and  then 
sell  and  convey  the  legal  estate  to  B.,  the  latter  could  not  sue  the  lessee 
or  his  assignees,  because  he  takes  not  any  legal  estate  from  the  lessor  {q). 

It  is  to  be  remembered  that  the  statute  has  no  effect  on  covenants  which 
are  collateral  to  and  do  not  rnii  with  the  land.     Upon  such  ^covenants  the  [     *18    ] 
grantee  of  the  reversion  cannot  maintain  an  action  in  his  own  name  (r). 

After  the  grant  of  the  reversion,  the  grantor  cannot  sue  for  breaches  of 
covenant  subsequently,  committed  by  the  lessee  or  his  assigns  (5),  but  his 
remedy  for  prior  breaches  is  not  (like  the  remedy  by  distress)  destroyed  (/). 
And  as  a  chose  in  action  is  not  transferable  at  law,  the  remedy  for  breach- 
es of  covenant,  which  occurred  before  the  grant  of  the  reversion,  must 
necessarily  be  enforced  in  the  name  of  the  testator  (w)  (1).  And  rent  ac- 
crued due  before  a  conveyance  of  the  reversion,  will  not  pass  to  the  gran- 
tee, but  is  at  law  as  well  as  in  equity  severed  from  the  inheritance  (a:). 

-^  (m)  3  M.  &  Sel.  882.  house  within    the   weekly  bills  of  mortality 

(n)  Co.  Lit.  215;  Cro.  Eliz.  863;  Platt,635.  runs  with  the  land,  5  B.  &  AM.  1.     See  the 

(0)  5  M.  k  Sel.  411.  ju'Jgment  of  the   Court  in   that  case  as  to 
{p)  See  Webb  v.  Russell,  3  T.  R.  893;  Piatt  what  covenants  run  with  the  land,  1  B.  &  0. 

on  Cov.  3il;  Co.  Lit.  216.  410;  9  Id  505;  1  Cromp.  &  J.  105. 

{q)  Seymour  v.  Franco,  7   Law  Journal,  {$)  3  Lev.  154;  3  T.  R.  894,  arg. 

part  2,  K.  B.,  page  18.     Whitton  r.  Peacock,  {t)  Skin.  3G7.     Carth  289.     12  Mod.  46. 

special  case,  June  1832,  in  C.  P.  argued  by  2  Show.  183. 

Mr.  Coote  and  Wightman.     Sherman,  Attor-  (u)  Cro.  Elix.   863.     4  M.  &  Sel.  56,  8 

ney.     Author's  MS.  Taunt.  227.     2.  Moore,  114,  S.  C.     But  for 

(r)  5  Co.  17,  Spencer's  case ;  Co.  Lit.  215  b;  so  much  of  the  breach  as  continues  after  the 

1  Saund.  241  a.   note  9,  5th  ed.;  1  B.  &  C.  assignment  the  grantee  may  sue.      Mascars 
417;  2  D.  &  R.  670,  S.  C.     The  assignee  of  ca^e,  Mo.  242,     1  Leon.  62,  S.  C. 

a  mere  r€nf-cAar^c  is  not  >\.ihin  the  statute,  (x)    Flight  v.   Bently,  Vice  Chancellor's 

6  M.   &  Sel.  411.     A  covenant  to  insure  a       Court,  13  May  1885. 

(1)  Grcenby  v.  Wilcoks,  2  John  1.  Biokford  v.  Page,  2  Mass.  455  Marston  v.  Hobbs,  2 
Mass.  489.  Chapman  v.  Holmes,  Halst.  20.  Clark  v.  Swift,  3  Mctcalf,  890.  G.-irrison  v.  San- 
ford,  7  Halst.  261.  Deroarest  v.  Willard,  8  Cow.  206.  Backus  v.  M'Coy,  8  Ham.  218;  Wil- 
liams  r.  Wetherbce,  1  Aik.  283;  Sprague  r.  Baker,  17  Mass.  688;  Mitchell  v.  Warner,  5  Conn. 
497;  Stewart  v.  Drake,  4  Halst.  189;  Bartholmcw  v.  Candee,  14  Pick.  171;  Wheelock  w. 
Thayer,  16  Pick.  68;  Hackel  v.  Storer,  8  Greenl.  228.  Pierce  v,  Johnson,  1  Vermont,  225. 
Richardson  v.  Dorr,  5  Vermont.  21.  Davis  v.  Lyman,  6  Conn  249.  Clark  v.  Swift,  3  Met- 
calf,  890.  Thayer  v.  Clemence,  21  Pick.  498.  Tapley  r.  Labeaume,  1  Mis.  552.  Innes  v. 
Agnew,  1  Ham.  886.  So  an  assignee  of  part  may  maintain  an  action  pro  ianio ;  and  if  the 
assignee  has  warranted  .the  title  or  covenanted  for  the  quiet  enjoyment  of  his  assignee,  he  may 
support  an  action'  for  a  breach,  after  the  assignment,  of  covenants  of  Warranty  and  quiet 
enjoyment  contained  in  the  deed  to  himself.     Kane  v.  Sanger,  14  John.  89.     Bickford  v.  Page, 

2  Mass.  460.     See  as  to  Kane  v.  Sanger,  and  Bickford  v.  Page,  the  case  of  Witby  v.  Mumford, 
6  Cowen,  187;  and  Oarlock  v,  CIoss,  5  Cowen,  143.    Demarest  v.  Willard,  8  Gowen,  206. 
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I.  KAi*-  The  sUtiite  32  Hen.  8,  refers  only  to  the  remedies  for  and  against  the 
2l  i'i^'TM^  awgnees  and  grantees  of  reversions.  The  comnwn  law  gives  a  remedy 
».  bj  action  opoQ  a  eovenant  real  annexed  to  the  estate,  and  running  with  it, 
to  the  assignee  of  the  assignee  of  snch  estate,  against  the  original  assignor, 
vho  conrejed  his  whole  interest  in  the  property  (1).  As  if  a  party  grant 
an  estate  in  fee  with  a  covenant  for  further  assurance,  and  his  grantee 
grant  it  over  to  A.,  the  ktter  may  maintain  covenant  against  the  original 
prrantor,  on  the  ground  that  a  privity  of  estate  subsist  between  them  (y). 
&>  the  assignee  of  the  original  grantee  may  sue  the  original  assignor  upon 
his  covenant  for  quiet  enjoyment ;  whether  the  interest  assigned  be  an  es- 
tate of  inheritance  or  a  chattel  real  only ;  and  whether  any  estate  remain 
in  the  covenantor  or  not  (r).  And  if  A.  demise  to  B.  rendering  rent,  and 
then  A.  assign  the  rent,  the  counterpart  of  the  lease,  and  the  benefit  of 
the  covenant  to  G.  for  the  remainder  of  the  term,  the  latter  may  maintain 
debt  for  the  rent  against  B  (a). 

Attornment  by  the  tenant  to  the  grantee  of  the  reversion  is  not  neces- 
sary in  any  of  these  cases  to  perfect  the  remedy  of  the  latter,  but  the  ten- 
ant shall  not  be  prejudiced  by  any  payment  of  rent  to  the  grantor  before 
he  had  notice  of  the  grantee's  title  (6). 

(y)  Cro.  Car.  608.    8  B.  &  Aid.  896.  ther,  Piatt  on  Coy.  522,  et  $ubt. 

(2)  M.     Cro.  Eliz.  807.     Lewis  v.  Camp-  (a)  6  B.  &  C.  512. 

bell,  8  Taant,   715.     8  Moore,  85,  S.  C;  af-  (6)  4  &  5  Ann.  C.  16,  8.  9,  10.     16  But, 

firiue«l  in  error,  8  B.  &  Aid.  892.    See  fur-  99. 

(1)  Withy  r.  Lumford,  5  Cowen  187.  Demarest  r.  Willard,  8  ib.  206.  Ante,  16  b.  note. 
Clark  r.  Swift,  8  Metcalf,  890.  The  transfer  of  covenants  real,  which  run  with  the  land,  forms 
an  exception  to  the  general  rule  of  the  common  law,  that  contracts  and  covenants,  being 
choses  in  action,  cannot  be  assigned.     As  to  what  is  a  covenant  real  and  how  it  is  created,  see 

4  Cruise  Di«.  871;  Tit.  Deed  Ch.  26,  §23;  Trull  v.  Eastman,  8  Metcalf,  124;  4  Kent,  473; 
Keppell  V,  B-iilcy,  2  Mjr.  &  Reese.  517;  Wheelock  r.  Thayer,  16  Pick,  68;  Mitchell  v.  Warner, 

5  0mn.  497;  Pike  v.  Galvin,  20  Maine,  183;  Norman  v.  Wells,  17  Wend.  136;  Johns  v, 
French,  1  Hogan,  450;  Ross  v.  Turner,  2  English,  182;  Dailey  v.  Peck,  6  Peun.  Law  Joum. 
388;  Watcrtown  v.  Co  wen,  4  Paige,  510;  Mann  r.  Stephens,  10  Junist  560;  Atkins  r.  Chilson, 

7  .Metcalf,  8'J8;  Shelby  v.  Hearnc,  6  Yerger,  512;  Allen  v.  Culver,  3  Denio,  284;  Martin  r. 
C^ae,.18  AdoL  &  Ellis,  (N.  S.)  661;  Hurst  v.  Radney,  IWash.  C.  C.  375;  Thomas  r.Von  Kapff, 

6  Gill.  &  John.  872;  Barron  r.  Richard,  8  Edw.  Cb.  96. 
To  create  a  covenant  that  will  run  with  the  land,  there  must  be  a  privity  of  estate  between 

the  covenantor  and  covenantee.  Spencer's  case,  5  Co.  16;  Morse  v.  Aldrich,  19  Pick.  449,  453; 
Keppell  V.  Bailey,  2  My.  &  Keen,  517;  Ross  v.  Turner,  2  English,  132;  Hurd  v.  Custis,  19 
Pick.  463;  Plymouth  v.  Carver,  16  Pick.  188.*  Where  such  privity  exists  between  the  cove 
nantor  and  covenantee,  and  the  covenantor  assigns  his  estate,  the  privity  thereby  created  be- 
tween the  assignee  and  the  other  contracting  party,  renders  the  former  liable  on  all  such  cove- 
nanis  as  regubite  the  mode  of  occupying  the  estate,  and  the  like  covenants  concerning  the 
same.  And  so,  if  the  covenantee  assigns  his  estate,  his  assignee  will  have  the  benefit  of  similar 
covenants,  and  may  sue  upon  them  in  his  own  name.  Hurd  v.  Curtis,  19  Pick.  45'J;  Spencer's 
Ca.«je,  5  Co.  16. 

The  assignee  must  take  the  estate  that  the  covenantee  had  in  the  land  and  no  other;  for  if  he 
tikes  another  and  a  different  estate  in  the  same  land,  he  cannot  sue  upon  the  covenants.  Roach 
V,  Wadham,  6  Last,  289;  2  Sugden  Vend.  &  Purch.  (Perkin's  ed.)  1G3,  1G4.  [712].  But 
where  a  covenant  running  with  the  land  is  divisible  in  its  nature,  if  the  entire  estate  or  interest 
in  different  parcels  of  the  land  pasycs  by  assignment  to  separate  persons,  the  covenant  will  attach 
upon  ejvch  parcel  pro  tanto,  Astor  r.  Miller,  2  Paige,  68;  Hills  v.  Miller,  3  Paige,  254;  2  Sug 
den  Vend.  &  Purch.  (Perkins's  cd.)  197.  [743];  Badeley  v.  Vigurs,  4  Ellis  &  Bl.  71.  The 
assignee  of  an  undivided  moiety  of  le.isehoId  premises,  can  sue  in  his  own  name  upon  a  covenant 
of  warranty  contained  in  the  original  le:ise.  Van  Home  v.  Craine,  1  Paige,  455.  So  an  as- 
signee of  a  part  of  leased  premises  is  liable  to  be  charged  for  that  part.    Wollaston  v.  Hakcwell, 

8  .Mau.  &  Or.  297;  Merceron  v,  Dawson,  5  Barn.  &  Cr.  479.  The  right  of  an  assignee  to  sue 
on  co\enants  running  with  the  land,  is  confined  to  breaches,  which  are  committed  subsequent  to 
the  assignment,  and  during  the  continuance  of  his  estate  as  assignee.  Com.  Dig.  Covenant. 
B.  8;  Bac.  Abr.  Covenant,  E.  5;  Johnson  p.  Hereford,  4  Adol.  &  Ellis,  520;  Clark  v.  Swift,  8 
Metcalf,  392.  The  assignee  of  the  lessor  is  entitled  to  rents  accruing  but  not  payable  at  the 
time  of  the  assignment,  and  may  sue  for  them  when  due.  There  is,  in  these  cases,  no  appor- 
tionment, but  rents,  which  have  accrued  and  arc  payable,  do  not  pass  to  the  assignee  or  grantee. 
Winelow  r.  Rand,  29  Maine,  862.  865;  Demarest  v.  Willard,  8  Cowen,  106.  Covenants  do  not 
run  with  personalty,  Spencer's  case,  5  Co.  16;  Seddon  v.  Senate,  13  East,  68. 
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In  the  case  of  a  lunatic,  the  action  upon  a  contract  made  with  him    1-  fi-ain- 
should  be  brought  in  his  name,  not  in  the  name  of  his  committee  (c)  ^  When  one 

♦When  one  or  more  of  several  obligees,  covenantees,  partners  or  others  **ui?^^®™l, 
having  a  joint  legal  interest  in  the  contract,  dies,  the  action  must  be  is  uead.' 
brought  in  the  name  of  the  survivor  (1),  and  the  executor  or  adminis- 
trator of  the  deceased  must  not  be  joined  (2)  nor  can  he  sue  separately 
though  the  deceased  alone  might  be  entitled  to  the  beneficial  interest  in  the 
contract ;  and  the  executor  must  resort  to  a  court  of  equity  to  obtain  from 
the  survivor  the  testator's  share  of  the  sum  recovered  {d)  (8)  :'  but  if  the 
interest  of  the  covenantees  were  several,  the  executor  of  one  of  them  may 
sue,  though  the  other  be  living  (e).  In  an  action  at  the  suit  of  a  surviving 
partner,  he  may  include  a  debt  due  to  him  in  his  own  separate  right  (/). 
In  the  case  of  a  deed  we  have  seen  that  it  is  necessary  to  declare  as  surviv- 
ing obligee,  &c.  (^) ;  and  in  other  actions  on  contracts,  it  is  necessary  to 
declare  as  surviving  partner,  noticing  the  deceased  and  his  death. 
(A)  (4).  However,  in  the  case  of  a  bill  of  exchange  indorsed  in  blank, 
and  not  specially,  to  a  firm,  it  is  competent  to  the  surviving  members  to  sue, 
without  noticing  the  death  of  a  partner,  who  was  in  the  firm  when  the  bill 
was  received  [%), 

In  the  case  of  a  mere  personal  contract,  or  of  a  cove?ia?ii  not  running  6thly.    In 
with  the  land,  if  it  were  made  only  with  one  person,  and  he  be  dead,  the  ^®  °^  °^ 
action  for  the  breach  of  it  must  be  brought  in  the  name  of  his  executor  or  ad-  administrk- 
ministrator,  in  whom  the  legal  interest  in  such  contract  is  vested  (Ar)  (5).  tors,  heirs, 

(c)  2  Sid.  124,  126.     Ejectment  must  be  (/)  8  T.  R.  433;  6  T.  R.  493;  G  T.  R. 

brought  in  the  name  of  the  lunatic,  for  his  682;  4  B.  &  Aid.  874. 

committee  is  but  a  bailiff,  and  has  no  interest.  (g)  Jlnte,  16;  1  B.  &  P.  74. 

Adams,   £j.   2d.   ed.   81,   cites  Hutten,  16.  {k)  4  B.  &  Aid.   874;    2  Stark.   856;  2. 

Hob.  215.     2  Wils,  180.  Saund.  121,  n.   1;  vide  6  Esp.   32;  2  T.  R. 

But  the  committee  may,  by  order  of  the  477;  Vin.  Ab.  Partners,  D.;  7  iMoore,  583, 

Court  of  Chancery,  grant  leases,  see  43  Geo.  584.     See  1  Crom.     M.  &  Ros.  900;  5  Tyr. 

8,  c  75,  8.  14,  and  in  such  case  the  remedy  892;  8  Dowl.  496,  S  C. 

would  be  by  the  committee.    See  further  6  (t)  7  Moore,  677.     As  to  the  efiect  of  the 

Geo.  4,  c.  74.     9  Geo.  4,  c.  78.  death  of  one  of  the  plaintifi  during  the  suit, 

{d)  1  East,  497;  Salk.   444;   Ld.  Raym.  see  8  and  9  W.  8,  c.  11,  s.  7;  Tidd,  9th  ed. 

840;    Com.   Dig.    Merchants,   D.;  Vin.   Ab.  984. 

Partner,  D.;  2  M.  &  S.  225.  {k)  2  Hen.  Bla.  810;  8  T.  R.  808,  401; 

(e)  1  Saund.  153,  n.  1;  Burr.  1197;  Cro.  Com.  Dig.  Coyenant,  1. 

Eliz.  72^. 

(1)  Vide  Bernard  v.  Wilcox,  2  John.  Cas.  374.     1   Dal.  250.     Penn    v.   Butler,  4  ib.  854. 
Nixon  V.  M'Carty,  2  ib.  65,  66,  note  5  Serg   &  R.  86;  Bebee  v.  Miller,  Minor,  864.     Upon  the  . 
death  of  a  survivor  the  right  of  action  rests  in  his  personal  representatives;  and  a  joinder  of 

the  representatives  of  both  obligees  is  a  misjoinder,  ib. 

(2)  See  Smith  v,  Franklin,  1  Mass.  480.  Walker  v  MaxweU,  1  Mass.  188.  Morrison  v. 
Winn,  Hardin,  480;  Bcbee  v.  Miller,  Minor.  364;  Brown  v.  King,  1  Bibb.  462,  Clark  v.  Par. 
ish,  ib.  547.     3  Bibb.  261.     Murphy  v.  Branch  Bank,  5  Alabama,  421. 

(8)  5  S.  &  R.  86.  The  administrator  of  a  deceased  partner  cannot  maintain  an  action  for  a 
partnership  demand,  notwithstanding  an  adjustment  of  all  the  partnership  demands  between  him 
and  the  survivor,  by  which  it  was  agreed  that  the  proceeds  of  such  demand  should  be  equally 
divided  between  them.     Peters  r.  Davis,  7  .Mass.  2J7. 

(4)  Callison  v.  Little,  2  Porter,  89.  Where  a  writ  is  sued  out  in  the  name  of  two  partners, 
and  the  declaration  is  filed  by  one,  as  survivor,  this  is  a  sufficient  showing  of  the  death  of  the 
other.  Baldwin  v.  Stebbins,  Minor,  180.  Where  the  declaration  is  in  the  name  of  one  as  sur- 
viving partner,  it  necessarily  implies  the  death  of  the  other  partner,  although  not  averred.  Pat- 
terson V.  Chalmers,  7  B.  Mon.  595. 

In  Vandenheuvel  r.  Storrs,  8  Conn.  208,  it  was  held  that  the  survivor  of  leveral  persons  hav- 
ing  a  joint  interest  may  sue  in  an  action  on  simple  contract,  without  describing  himself  as  sur- 
vivor. In  such  case,  however,  the  cause  of  action  must  be  correctly  set  forth,  that  the  defendant 
may  know  what  he  is  called  to  answer.  See  Holmes  v.  D'Cajnp*  1  John.  34;  Moore  r.  Pen- 
wick,  Qilm.  214;  Pickens  v.  Gamett,  2  Bay   S.C.  543;  Mott  v,  Petrie,  15  Wend.  819. 

(5)  Covenants  for  land,  broken  in  the  covenantee's  life-time,  go  to  the  executor;  where  broken 
after  bis  death,  to  the  heir.  South  v.  Holly,  3  Monroe,  94.  Rice  v.  Spotswood,  6  Monro,  40; 
Grist  V.  Hodges,  8  Dev.  200;  Abney  v.  Browulee,  2  Bibb.  170  ;  Van  Rensselaer  v.  Piatner«  2 
John.  Cas.  17. 
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But  on  a  covenant  relating  to  the  realty  as  for  good  title,  on  a  deed  of 
conveyance,  an  executor  cannot  sue  even  for  a  breach  in  the  life-time  of 
his  testator,  without  showing  some  special  damage  to  the  personal  estate  of 
the  latter,  but  the  action  must  be  brought  in  the  name  of  the  heir  or  devi- 
see (J)  (1).  But  the  executors  and  not  the  heir  of  a  purchaser  must  sue 
for  breach  of  contract  on  sale  of  an  estate  in  fee  simple,  and  the  consequent 
loss  of  interest  and  expense  (m).  For  the  breach  of  the  implied  prom- 
ise of  an  attorney  to  investigate  the  title  to  a  freehold  estate,  the  execu- 
tor of  the  purchaser  cannot  sue,  without  stating  that  the  testator  sustained 
some  actual  damage  {ri) ;  and  an  executor  cannot  sue  for  the  breach  of  a 
promise  which  impliedly  occasions  only  a  personal  suiFering  to  the  testa- 
]  tor,  *and  is  not  shown  to  have  occasioned  a  special  damage  to  his  estate  ; 
as  a  breach  of  promise  of  marriage  {o)  (2).  And  the  3  &  4  W.  4,  c. 
42,  sect.  2,  which  only  enables  an  executor. or  administrator  to  sue  for  a 
tort  affecting  the  personal  or  real  estate  of  the  deceased,  does  not  appear 
to  alter  the  law  in  that  respect.  Where  a  personal  contract  was  made 
jointly  with  several  persons,  then  during  the  life  of  the  survivor  of  them 
the  action  must  be  brought  in  his  name  {p).  and  upon  his  death  his  executor 
or  administrator  alone  can  sue,  and  the  personal  representatives  of  the 
partner  who  first  died  cannot  be  joined  (y)  (3).  If  there  be  several  exe- 
cutors or  administrators  they  ought  all  to  join,  though  some  be  under  the 
age  of  seventeen  years,  or  have  not  proved  the  will  (r)  ;  for  the  grant  of  a 
probate  to  one  enures  to  the  benefit  of  all  ($).  And  it  seems,  that  e^en 
the  refusal  of  one  of  the  .executors  before  the  ordinary  to  accept  the  trust, 
does  not  render  i^necessary  to  join  him  as  plaintiff  (/).  But  his  formal 
disclaimer  and  renunciation  in  the  Ecclesiastical  Court  on  citation,  would 
probably  entitle  the  other  executors  to  sue  without  him  {ii)  (4). 

If,  however,  only  one  of  several  executors  or  adminisatrators  bring  an 
action  either  of  debt  or  assumpsit,  or  in  tort,  it  is  settled  that  the  defend- 
ant can  only  take  advantage  of  the  nonjoinder  of  the  executor  or  co-ad- 
ministrator,  by  pleading  in  abatement,  after  oyer  of  the  probate  or  letters 
of  administration,  that  the  other  executor  or  administrator  therein  mention- 


(Z)  2  Lev.  26;  1  Vent.  176,  S.  C;  1  M. 
&^el.  855;  1  Marsh.  107;  2  Taunt.  418;  4 
M.  &  Sol.  58,  188. 

(m)  4  M.  &  Scott,  417.    10  Bing.  51.  S.  C. 

(n)  4  Moore,  582.  2  B.  &  B.  102,  S.  C. 
Sed  quare,  whether  damage,  viz.  deteriora- 
tion in  value  of  saleable  interest;  would  not 
be  inferred. 

(o)  2  M.  &  Set.  408. 
'  (/i)  Ante,  19. 

{q)  Id. 

(r)  Bro.  Executors;  88.  Yelv.  180.  1  Salk. 
8.  I  Saund;  291  h.  n.  4.  4  T.  R.  565.  2  Bing. 
17rf.  Laking  v,  Watson,  2  Dowl.  688.  4  Tyr. 
889,  S.  C.     2  You.  &  Jer.  75.    Effect  of  the 


rule  in  equity,  id.  In  Davies  v,  WiUiams,  1 
Simons'  Rep.  5,  it  was  said  that  the  rule  at 
law  OS  well  as  in  equity  wtis,  if  only  one  ex- 
ecutor has  proved  he  may  sue  alone;  though 
the  others  have  not  renounced. 

(«)  Per  Bayley  J.,  8  B.  &  Aid.  863. 

(0  9  Rep.  87  a.  1  Saund.  291  b.  n.  4.  2 
You  &  Jer.  76. 

(fi)  4  T.  R.  565.  per  BuUer,  J.  See  2  You. 
&  Jer.  77.  See  as  to  trustees,  aniet  11.  If 
a  debtor  make  his  creditor  and  another  his 
executors,  and  the  creditor  neither  prove  the 
will  nor  act  as  executor,  he  may  sue  the  other 
fbr  the  debt,  although  he  has  not  renounced, 
8  T.  R.  557. 


(1)  See  Paul  v.  Witman,  8  Watts  &  Serg.  407.  And  the  heirs  or  devisees  may  bring  the 
action  jointly;  ib.  . 

(2)  Lattimore  v.  Simons,  18  S.  &  R.  183. 
(8)  Ante  19,  note. 

(4)  Bodliev.  Hulsie,  5  Wend.  818.  The  proper  practice  where  one  renounces,  is  to  proee- 
cute  in  the  name  of  all  the  executors  named  in  the  will,  if  living,  and  on  summons  to  those  who 
wiU  not  join,  there  will  be  a  judgment  of  severance;  and  then  the  others  may  proceed  and 
recover  in  their  own  names.  Ib. 
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ed  is  alive  and  not  joined  in  the  action  (:r)  (1).     This,  it  is  observable,  is  a     '•  plain- 
material  distinction  between  the  effect  of  the  nonjoinder  of  a  party  when  5  Exeou- 
he  sues  in  autre  droity  and  when  in  his  own  right ;  in  the  latter  case  we  tors,  heirs, 
have  seen  that  the  omission  would  be  a  ground  of  nonsuit  (y).     An  execu-  ^' 
tor  may  sue  as  such  upon  a  contract  made  with  him  in  that  character, 
as  for  goods  sold  by  him  as  executor,  or  for  money  lent  as  such,  and  in 
other  cases  when  the  sum  to  be  recovered  would  be  assets  {z) ;  and  in 
these   cases  the   cause  of  action  should   be  stated  to  have   accrued,  and 
the  promise  to    have  been  made   to   them  *' a^  executors "  (a).      And  a 
party  may  sue   as  executors   for  money  had   and   received  to  his  use  in 
that   character,  although   he  was   guilty  of  a  devastavit^  in  paying  the 
money  used  for  the  defendant  (6).     But  executors  who  contract  for  the 
sale  of  the  testator's  *effects,  or  make  any  other  agreement  in  their  rep-  [    *21    ] 
resentative  character,  are  not  bound  to  declare  in  that  capacity,  but  may 
sue  in  their  individual  right ;  and  in  such  case  it  is  sufficient  to  join  as 
plaintifis  such  only  of  the  executors  as  interfered,  and  were  actual  parties 
to  the  contract  with  the  defendant  (c).     An  executor  cannot  sue  as  such 
upon  a  penal  statute  {d).     In  the  case  of  an  aggregate  corporation  the  suc- 
cessors  may  sue   on  a  contract   with,  or  cause  of  action   vested  in  their 
predecessors  (c). 

Before  the  3  &;  4  W.  4,  c.  42,  sect.  81,  executors  and  administrators 
who  sued  at  law  unsuccessfully  for  the  breach  of  a  supposed  contract  with 
the  deceased,  were  not  liable  to  pay  costs^  de  bonis  propriis  which  immu- 
nity encouraged  many  indiscreet  and  hasty  actions ;  but  now  executors  and 
administrator^  are  as  much  liable  to  pay  costs  as  other  unsuccessful  plain- 
tiffs, unless  the  judge  who  tries  the  cause  certifies  so  as  to  protect  them 
from  costs.  So  that  now  a  personal  representative  must  fully  inquire 
into  the  sustainability  of  an  laction  before  it  is  commenced  (/)• 

The  right  of  the  grantee  of  a  reversion  to  sue  upon  a  covenant  relating 
to  and  running  with  the  estate,  has  been  already  noticed  {g).     In  the  case 

(x)  1  Siiund,  'J91  i.  k.     Aliter  in  the  case  (d)  Carth.  861;  Cro.  Elii.  766;  Com.  Dig. 

of  assignees  of  a  bankrupt,  poit,  20,  21.  Administration,  B.  15;  2  Hen.  Bla.  811. 

(y)  Ante,  13.  (e)  Com.   Dig.   Biens,  C;   Bao.  Ab.  Cor- 

(£)  6   East,  405;   8  B.   &  Aid.,  860;  2  porations,  £.  4;  2  Bla.  Com.  480;  8  Borr. 

Chitty  825;  6  Taunt.  458.  1886. 

(a)  Id.                   {b)  2  B.  &  C.  149.  (/)  2  Dowl.  807;  8  Dowl.  465;  1  Gale,  57. 

(r)  2  Bing.  177;  9  Moore,  840,  S.  C;  see  {g)  AnU,  16,  17. 
ante  12. 

(1)  Packer  r.  Wilson,  15  Wend.  848.  Gordon  v,  Goodwin,  2  Nott  &  M'C.  70.  Bodlo 
V.  Hulse,  5  Wend.  818.  Trustees  constitute  in  law  but  one  person  and  must  necessa- 
rily join  in  the  bringing  of  an  action.  Brinkerhoff  v.  Wemple,  1  Wend.  470.  In 
Pennsylvania,  it  is  provided  by  the  7th  section  of  the  act  of  28th  March,  1818,  (Purd. 
Dig.  27)  '*  that  no  suit,  &c.  by  executors,  administrators,  trustees,  or  assignees,  shall 
abate,  or  the  judgment  be  reversed  or  set  aside,  for  or  by  reason  of  all  or  any  of  such  ' 
executors,  administrators,  trustees,  or  assignees,  being  dead  either  at  the  time  of  the  suit 
brought,  or  during  the  pendency  thereof,  or  by  reason  of  all  or  any  of  them  being  su- 
perseded or  removed;  or  the  letters  testamentary,  or  of  administration  being  repealed  or 
annulled;  but  the  same  may  be  proceeded  in  to  fiiml  judgment,  by  their  legal  representatives, 
upon  making  the  proper  suggestioDs  upon  the  record  which  the  case  may  require;  nor 
shall  any  suit  or  action  abate,  or  the  judgment  thereon  be  reversed  or  set  aside,  by  omission  to 
name  on  the  record  any  one  of  the  party  or  parties;  but  in  such  case,  names  of  the  par- 
ties so  omitted  may,  upon  application  to  the  court,  be  added  to  the  record;  and  the  cause 
shall  thereupon  be  proceeded  in  to  trial  and  final  judgment,  with  the  same  effect  as  if  such  • 
name  had  been  originally  inserted  in  the  record.*'  The  construction  given  to  this  section 
confines  the  substitution  of  parties  to  the  cases  of  suits  by  executors,  administrators,  trustees, 
or  assignees;  and  therefore,  where  goods  were  sold  to  a  defendant  by  a  house  in  England,  trad- 
ing under  the  name  of  Thomas  Wibon,  but  consisting  of  Thomas  Wilson,  W.  Rowlett,  and  G. 
Shaw,  and  an  action  was  brought  in  the  name  of  Wilson  alone,  to  recover  the  price,  the  court 
refused  an  application  to  add  the  names  of  Rowlett  and  Shaw  upon  the  record.  Wilson  9.  WaU 
laoe,  8  Serg.  k  R.  58. 
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OF  THE   PARTIES  TO   ACTIONS. 


I.  pLAiK-  of  the  death  of  the  oovenantee  seised  in  fee,  the  executor  may  sue  at 
5.  Execu!  common  law  upon  such  covenants,  though  they  affected  the  realty,  as  were 
tors,  heirs,  broken  in  the  teslator^s  life-time  and  actually  diminished  his  personal  es- 
«^c.  take  (A).     But  it  is  only  by  virtue  of  the  statute  32  Hen.  8,  c.  82  (1),  that 

an  executor  can  sue  for  arrears  of  rent  which  accrued  to  his  testator,  who 
was  seised  in  fee  or  for  life  {%).  With  regard  to  such  breaches  of  real 
covenants  as  occurred  in  the  liic-time  of  the  ancestor,  but  occasioned  him  no 
actual  damage,  or  after  his  death,  the  action  should  be  brought  in  the  name 
of  his  heir^  or  his  devisee^  who,  in  this  respect,  is  invested  with  the  same 
rights  as  would  have  devolved  on  the  heir  (A)  (2).  The  heir  or  devisee 
need  not  be  expressly  named  in  the  covenant  in  order  to  entitle  him  to  sue ; 
the  slightest  indication  of  an  intention  that  the  covenant  should  not  deter- 
r  d|^22  1  ^i^^'^ith  the  death  of  the  testator  would  leave  the  remedy  to  the  *repre- 
"*  sentative  of  his  realty  {ni).  The  executor  of  a  termor  (although  he  has 
demised  for  a  longer  term  than  his  own)  may  support  an  action  on  the  cove- 
nant for  the  stipulated  rent,  due  since  the  death  of  his  testator,  on  the 
privity  of  contract,  though  not  on  any  supposed  privity  of  estate  (n). 

If  an  executrix  or  administratrix  marry,  she  and  her  husband  should 
join  for  the  breach  of  any  personal  contract  made  with  the  deceased  (o)  ; 
but  if  she  sue  alone^  the  defendant  cannot  avail  himself  of  the  nonjoinder 
except  by  plea  in  abatement  (/?)  ;  and  when  a  bond  or  other  contract  is 
made  to  husband  and  wife  as  executrix,  he  may  sue  alone  (^). 

When  an  executor  dies  after  he  has  proved  the  will,  his  executor,  or  the 
executor  of  such  executor  is  the  party  to  sue  on  the  contract  made  with 
the  original  testator,  provided  the  money  to  be  recovered  would  be  the  as- 
sets of  the  representative  of  the  original  testator  himself;  and  the  same 
rule  applies  in  the  case  of  the  death  of  an  administrator  of  the  intestate  (r).? 


(A)  Aniey  19.  Except  in  the  case  joint- 
tenancy  of  the  testator  with  a  person  who 
survives.  Bao.  Ab.  Debt,  C.  Heir,  E.;  Vin. 
Ab.  Covenaot,  K.  2,  pi.  5;  ante^  19. 

(i)  The  11  Goo.  2,  o.  19,  s.  16,  gives  an 
executor  of  a  tenant  for  life  the  right  to  sue  for 
a  proportion  of  the  rent  to  the  death  of  the 
testator,  where  he  dies  before  the  rent  was 
actually  due,  unless  the  tenant  held'  under  a 
lease  granted  pursuant  to  a  leasing  power,  in 
which  case  the  whole  rent  goes  to  the  remain- 
der-man, 1  Chitty  Col.  ^tat.  678,  note  (i); 
Ex  parte  Smyth,  1  Swanst.  837;  8  Ves.  311; 
2  Ves.  &  B.  834.     1  P.  Wms.  177. 

(A:)  1  M.  &  Sel.  865.  4  Id.  68.  5  Taunt 
418.  4  M.  &  Sel.  188,  8.  C  1  B.  &  C.  410. 
See  12  East,  464.     Piatt  on  C.  513,  519. 

{m)   2  Lev.   92.    2  Saund.   367  a,   371. 


Piatt  on  Gov.  617,  518.  It  is  weU  observed 
by  Mr.  Piatt,  that  perhaps  the  best  way  of 
putting  it  is»  that  the  covenant  will  in  all 
these  cases  run  with  the  land  in  favor  of  the 
heir,  unless  an  evident  intention  be  manifest- 
ed to  confine  it  to  the  covenantee.  As  to  the 
warranty,  see  Co,  Lit.  884  b. 

(n)  Baker  r.  Gosling.  1  Biug.  N.  C.  19 
284.  2  Chitty  461.  2  Chitty  PI.  565  a,-6th 
ed. 

(o)  Com.  Dig.  Baron  and  Feme,.  V. 

(p)  8  T.  R.  631.     1  Saund.  291  g. 

{q)  4  T.  R.  616.     1  Salk.  117. 

(r)  See  Toller,  Ist  edit.  41,  26.  What  ar« 
such  assets,  and  when  representatives  of  first 
representative  should  sue.  1  Vern.  478; 
Yelv.  88.     Cro.  Jao  4.     Moor,  .680,  S.  C. 


(1)  In  force  in  Pennsylvania,  except  the  2d  section.  Robert's  Dig.  254.  8  Binn.  260.  By 
laws  of  New  York,  sess.  86.  c.  63.  s.  18.  1  R.  L.  480,  executors  or  administrators  are  authorized 
to  sue  an  action  of  debt,  or  to  distrain,  for  arrearages  of  rent  in  the  life-time  of  their  testator  or 
intestate.  (1  R.  S.  747.)  Independent  of  these  provisions,  an  executor  or  administrator  may 
have  an  action  of  covenant,  on  an  express  covehant  in  the  lease,  for  the  payment  of  rent  in  ar- 
rear  at  the  death  of  the  testator  or  intestate.  Van  Rensselaer  v.  Platner,  2  .John.  Cos.  17.  As 
to  the  general  rule  that  the  personal  representative  only  shall  have  an  action  on  a  covenant 
broken  in  the  life-time  of  his  testator  or  intestate,  see.  Com,  Dig.  Administration  (B.  13), 
Covenant i  (B.  1).     Hamilton  v.  Wilson,  4  John.  72. 

(2)  12  Serg.  &  R.  139.  But  in  Pennsylvania  an  action  for  non-performance  of  an  agree- 
ment under  seal  for  the  conveyance  of  land,  is  to  be  brought  by  the  personal  representative  of 
the  covenantor,  and  not  by  his  heir.     Watson  v.  Blaine,  12  Serg.  &  R.  181. 
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If  the  money  to  be  recovered  would  be  assets  of  the  original  testator,* then         i- 
in  case  of  the  death  of  bis  first  representative,  administration  de  bonis  non  e^^BiSk^ 
must  be   obtained,  and   the   defendant  sued   accordingly  ;  and,    therefore,  rnptcy. 
where  A.  died  intestate/ and  B.  took  out  administration,  ami  died  before  the 
effects  were  fully  administered,  and  G.  took  out  administration  de  bonis  non 
and  sued  D.  as  acceptor  of  the  bill  of  exchange  indorsed  to  the  administra- 
trix in  payment  of  a  debt  due  to  the  intestate  ;  it  was  held  that  the  action 
was  well  brought  by  the  administrator  de  bonis  non  (^).     And  if  a  promise 
be  made  to  the  personal  representative  of  an  intestate,  the  administrator  de 
bonis  non  may  sue  on  it  in  his  character  of  administrator,  and  may  join 
such  a  cause  of  action  with  counts  upon  promises  made  to  the  intestate  (^). 
Where  an  infant  is  sole  executor,  probate  is  not  to  be  granted  to  him  till  he 
attain  the  age  of  twenty-one  years,  and  in  the  interinv  administration  with 
the  will  annexed  is  to  be  granted  to  another  person  (t«). 

In  the  case  of  bankruptcy  the  legal  rights  of  the  bankrupt  arising  from  oihly.  In 
contracts  made  with  him,  and  in  the  performance  whereof  the  bankrupt  is  the  caae  of 
beneficially  interested,  are,  by  the  express  provisions  of  the  Bankrupt  Act,  *»ankrjptcy. 
transferred  to  and  vested  in  his  assignees  (1),  which  enacts,  that  the  com- 
missioners shall  assign  all  debts  due  or  to  be  due  to  the  bankrupt,  "^and  such  [    ^23    ] 
assignment  shall  vest  the  property,  right  and  interest  in  such  debts  in  such 
assignees  as  fully  as  if  the  assurance  whereby  they  are  secured  had  been 
made  to  such   assignees ;  and  after  such  assignment,  neither  the  bankrupt, 
nor  any  person  claiming  through  or  under  him,  shall  have  power  to  recover 
the  same,  nor  to  make  any  release  or  discharge  thereof,  neither  shall  the 
same  be  attached  as  the  debt  of  a  bankrupt  by  any  person,  according  to  the 
custom  of  the  city  of  London  or  otherwise,  but  such  assignees  shall  have  like 
remedy  to  recover  the  same,  in  their  own  names,  as  the  bankrupt  himself 
might  have  had  if  he  had  not  been  adjudged  bankrupt  (v).     There  are 
cases,  however,  in  which  the  bankrupt  may  sue  as  trustee  for  his  creditors 

The  right  of  action  is  vested  in  all  the  assignees  jointly,  and  the  non- 
joinder of  one  of  them  as  a  plaintiff  in  an  action  was  considered  a  ground 
of  nonsuit  {x).  But  in  the  case  deciding  that  point,  the  contract  declared 
on  was  exclusively  made  with  the  assignees,  and  therefore  they  did  not  al- 
together sue  in  autre  droit ;  and,  in  general,  when  assignees  sue  on  a  con- 


(«)  2  D.  &  R.  271.  1  B.  &  C.  150,  S.  C. 
1  B.  &  B.  410    Toiler,  84. 

(0  7  T.  R.  182. 

(tt)  88  Geo.  8,  c.  87.  See  Toller,  867. 
Wood  Inst.  14.     3  Burr  1802. 

(v)  6  Geo.  4,  c.  16,  s.  63.  The  consent  of 
the  creditors  to  the  assignees  suing  at  law  is 
not  necessary,  vide  sect.  88.  2  Y.  &  J.  476. 
As  to  right  of  assignees  to  sue  for  unliqui- 
dated  damages,  see  2  B.  &  Adol.   727.    9 


Bing.  88.  and  for  injury  to  bankrupt's  per- 
sonal, 8  Bing.  858. 

(w)  1  B.  &  Adol.  459. 

(x)  Slengrove  v.  Hunt,  2  Stark.  424.  1 
Chitty  71;  but  the  contract  declared  on  was 
made  exclusively  with  the  auignee^  and  there- 
fore they  did  not  sue  merely  in  a  representa- 
tive character,  see  observation  in  Alvion  v 
Furnival,  1  Cr  M.  &  R.  285,  296. 


(1)  In  the  case  of  assignees  appointed  under  the  bankrupt  law  of  a  foreign  country,  the  suit 
must  be  in  the  name  of  the  bankrupt,  and  not  of  the  foreign  assignees.  Bird  v.  Caritat,  2 
John.  842.  So  the  assignees  under  the  insolvent  law  of  another  state  must,  in  the  state  of  New 
York,  sue  in  the  name  of  the  insolvent.    Raymond  v.  Johnson,  11  John.  48. 
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tract  with  the  bankrupt,  there  seems  no  reason  why,  if  two  out  of  three  be 
plaintiffs,  the  defendant  should  not  be  required  (if  he  will  set  up  the  ob- 
jection) to  plead  the  nonjoinder  of  the  third  in  abatement  (y). 

Where  an  action  has  been  commenced  by  the  bankrupt  before  the  bank- 
ruptcy, the  defendent  may  defeat  the  action  by  specially  pleading  the  bank- 
ruptcy and  assignment,  and  the  assignees  will  be  compelled  to  proceed  de 
novo  in  their  own  names  {z). 

Where  one  of  several  assignees  has  been  remoTed  by  order  of  the  chan- 
cellor, such  order,  unless  it  has  been  followed  up  by  a  re-assignment  or  re- 
lease from  the  removed  assignee  to  the  remaining  assignees,' or  by  a  new  as- 
signment by  the  Commissioners,  does  not  operate  to  divest  the  legal  interest 
of  the  removed  assignee,  and  he  is  therefore  still  a  necessary  party  to  an  ac- 
tion (a)  (1).  Whep  a  fresh  assignment  to  new  assignees  has  been  ordered, 
it  is  enacted  by  the  6  Geo.  4  {b)  that  the  debts  and  personal  estate  of  the 
bankrupt  shall  be  thereby  vested  in  the  new  assignees,  and  that  it  shall  be  law- 
]  ful  for  them  to  sue  for  the  ^same,  and  to  discharge  any  action  or  suit  and 
release  debts  as  effectually  as  the  former  assignees  might  have  done,  and  that 
the  new  conveyance  shall  be  valid  without  any  conveyance  from  any  former 
assignee.  A  new  assignee  may  sue  upon  a  judgment  recovered  by  a  former 
assignee  where  such  judgment  was  recovered,  as  well  for  damages  sustained 
by  reason  of  injuries  committed  by  the  defendent  against  the  bankrupt  before 
his  bankruptcy,  as  against  the  assignee  as  such  after  the  bankruptcy  (c). 

By  the  67th  sect,  of  the  6  Geo.  4,  it  is  provided  that  "  whenever  an  as- 
signee shall  die,  or  a  new  assignee  or  assignees  shall  be  chosen,  no  action  at 
law  or  suit  at  equity  shall  be  thereby  abated  ;  but  the  Court  in  which  any 
action  or  suit  is  depending  may,  upon  the  suggestion  of  such  death  or  remov- 
al and  new  choice,  allow  the  name  of  the  surviving  or  new  assignee  to  be 
substituted  in  the  place  of  the  former,  and  such  action  or  suit  shall  be  pros 
ecuted  in  the  name  or  names  of  the  said  surviving  or  new  assignee  or  as- 
signees, in  the  same  manner  as  if  he  or  they  had  originally  commenced 
the  same."  And  under  the  6  G.  4,  c.  16,  s.  67,  it  has  been  decided,  that  a 
second  assignee,  who  continues  by  suggestion  on  the  record,  ji  suit  com- 
menced by  his  predecessor,  may  recover  a  penalty  as  well  as  his  assignee 

Before  assignees  had  been  appointed,  the  provisional  assignees  {e)  may 
sue ;  and  when  assumpsit  was  brought  in  the  name  of  the  provisional  assig- 
nee, it  was  held,  that  the  fact  of  the  bankrupt's  estate  having  been  assigned 
by  the  provisional  assignee  to  the  new  assignees,  between  the  time  of  issu- 


(y)  Quare  if  it  ought  not  to  be  pleaded  in 
abatement,  as  in  case  of  nonjoinder  of  a  co- 
executor,  see  argument  and  judgment  in  Alvi- 
on  r.  Furnival,  1  Cr.  M.  &  Ros.  290,  296. 

(z)  16  East,  622.  4  B.  &  C.  920.  That 
this  defence,  if  it  arise  after  the  commence- 
ment of  the  action,  must  be  specially  pleaded, 
and  cannot  be  given  in  evidence  under  the 
general  isiue,  see  4  B.  &  Aid.  845.  4  B.  &  C. 
890.     Where  the  bankruptcy  of  the  plaintiff. 


occurs  after  judgment,  the  action  does  not 
abute,  and  the  assignees  may  proceed  there- 
with to  execution,  &c.  See  Tidd,  9th  edit. 
1115,  1116. 

{a)  5  East,  407.  6  Moor,  599.  1  Chitty, 
71. 

{b)  Section  66. 

(c)  10  East,  61. 

Id)  Bates  v.  Sturgess,  7  Bing.  686. 

(c)  6  Geo.  4,  0.  16,  s.  47. 


(1)  Vide  Van  Yalkenburgh  v.  Elmendorf,  18  John.  814. 
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ing  the  Ifttitat  and  the  delivery  of  the  declaration,  was  no  ground  of  nonsuit         i* 
upon  a  plea  of  non-assumpsit  (/) .  e^^Bank^ 

When  one  of  several  partners  becomes  bankrupt,  the  action  must  be  in  niptcy. 
the  name  of  the  solvent  partner  and  the  assignee  of  the  bankrupt  {ff)  (1), 
but  the  Bankrupt  Act  (A)  provides  "  that  the  Chancellor,  upon  petitions, 
may  authorize  the  assignees  to  use  the  name  of  the  solvent  partner  without 
his  consent,  provided  that  such  partner,  if  no  benefit  be  claimed  by  him  by 
virtue  of  the  proceeding,  shall  be  indemnified  against  costs,  and  upon  pe<» 
tition  the  Chancellor  may  order  that  he  shall  receive  his  share  of  the  pro- 
ceeds of  action." 

The  assignees  of  two  partners,  under  separate  commissions  against  each, 
may  jointly  sue  for  and  recover  a  debt  which  was  due  to  both  of  the  part- 
ners ;  but  they  cannot  recover  in  the  same  action  a  joint  debt  due  to  both, 
and  separate  debts  due  to  each  of  the  partners  (i).  When  there  are  seve- 
ral sets  of  assignees  under  separate  commissions  against  partners,  they 
may  join  in  suing  for  a  debt  due  to  all  the  partners,  but  in  such  case  the 
declaration  should  state  what  the  several  titles  and  interests  of  the  plain- 
tiffi  are;  and  if  they  sue,  describing  *themselves  generally  as  assignees  of  [  *25  2 
the  bankrupts,  it  will  be  a  fatal  variance  {k) ;  but  where  the  plaintiffs  sued 
"  as  assignees  of  A.  and  B.  and  also  as  assignees  of  C'  for  2\  joint  demand 
due  to  the  three  bankrupts,  the  declaration  was  held  sufiBcient,  on  a  mo- 
tion in  arrest  of  judgment  after  verdict,  since  there  was  nothing  upon  the 
record  to  show  that  the  plaintiffs  did  not  claim  under  a  joint  commission 
against  all,  or  under  separate  commissions  against  each  of  the  bankrupts, 
in  either  of  which  cases  the  action  is  maintainable  (/). 

Where  there  is  a  joint  commission  against  two  partners,  the  assignees 
may  recover  in  the  same  action  debts  due  to  the  partners  jointly,  and  also 
debts  due  to  them  separately  (m)  ;  but  when  the  plaintiffs  sued  as  assignees 
under  a  joint  commission  against  two  partners,  and  it  appeared  that  only 
one  had  in  fact  committed  an  act  t>f  bankruptcy,  it  was  held,  the  plainti^ 
were  not  entitled  to  recover  in  respect  of  the  interest  of  the  partner  who 
had  become  a  bankrupt  (n).  The  assignees  under  a  joint  commission 
against  two  partners  in  an  action  brought  to  recover  a  debt  due  to  one  of 
them,  may,  and  indeed  ought,  to  describe  themselves  in  the  declaration  as 
assignees  of  such  partner  alone  (o). 

When  a  contract  is  made  with  the  assignees  after  the  bankruptcy,  it  is 
not  necessary  that  they  should  sue  thereon,  in  the  character  of  assignees  (p)  ; 
though,  where  the  sum  to  be  recovered  would  belong  to  the  estate,  they 
may  sue  as  assignees,  as  where  they  have  lent  or  paid  money  in  that  char- 

(/)  4  B.  &  AW.  346.     Qtt«r«,  if  it  had  (t)  8  T.  R,  438. 

been  ipeoially  pleaded.    It  has  been  doubted  {k)  8  Taunt.  184.     2  Moore,  8,  S.  C. 

whether  assignees  can  sue  for  a  tort  commit-  (/)  8  T.  R.  779. 

ted  against  the  estate  of  the  provisional  as-  (m)  4  Bing.  116. 

Bignee,  6  Taunt.  3r>8.  Eden,  2d  edit.  887.  (n)  8  Taunt  200.    2  Moore,  128,  8.  C. 

{g)  10  East,  418.  8  T.  R.  140.  12  Mod.  (o)  2  Stark.  17.  8  Campb.  899.  16  East, 
446.                                                                      486. 

(h)  6  Geo.  4,  o.  16,  s.  89.  (p)  Cowp.  669.    1  Esp.  N.  P.  842. 


(1)  Per  Kent,  Marraj  v,  Murray,  6  Johu.  Cb.  708.    WilUnk  «.  Renwiok,  28  Wend.  08 

Vol.  I.  6 
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acter  (y)  ;  but  they  cannot  proceed  in  the  same  action  both  in  their  own 
right  and  as*  assignees  (r)  (1). 

There  are  some  cases  in  which,  notwithstanding  the  bankruptcy,  an  ac- 
tion may  be  brought  in  the  name  of  the  bankrupt  himself.  Thus,  where 
the  bankrupt,  prior  to  his  bankruptcy,  has  assigned  over  the  beneficial  in- 
terest in  a  chose  in  action  to  a  third  person,  the  action  must  be  brought  in 
the  name  of  the  bankrupt,  and  not  of  the  assignees  (5)  ;  for  mere  trust  es- 
tates and  interests  do  not  pass  by  the  assignment,  but  only  property  in 
which  the  bankrupt  has  on  equitable  or  beneficial  as  well  as  legal  title,  and 
which  may  be  made  available  towards  the  payment  of  his  debts  (f)  ;  but  if 
the  bankrupt  retained  any  beneficial  interest,  though  he  had  parted  with 
the  rest,  it  seems  the  assignees  should  sue  (w). 

The  bankrupt  is  also,  in  several  instances,  allowed  to  sue  in  his  own 
name  in  respect  of  property  acquired  and  contracts  made  by  him  after  the 
bankruptcy  and  before  he  has  obtained  his  certificate ;  for  although  the  as- 
]  signment  *gives  to  the  assignees  all  property  which  may  accrue  in  any  way 
to  the  bankrupt  before  he  obtains  his  certificate  (a:),  it  has  been  determined 
in  many  cases  that  such  property  does  not  vest  absolutely  in  the  assignees, 
although  they  have  a  right  to  claim  it ;  but  if  they  forbear  from  making  any 
claim,  the  bankrupt  has  a  right  against  all  other  persons,  and  may  maintain 
actions  accordingly  (y).  It  has  also  been  held,  that  where  a  third  person 
has  held  out  the  bankrupt  to  the  world  as  a  party  capable  of  doing  a  partic- 
ular act  which  would  confer  a  right  of  action  upon  another,  as  where  he  has 
made  a  promissory  note  payable  to  the  bankrupt  or  his  order  after  the  bank- 
ruptcy, he  will  be  estopped  from  setting  up  the  bankruptcy  as  an  answer  to 
an  action  brought  by  a  party  claiming  under  the  bankrupt  (z).  But  it  ap- 
pears to  be  fully  settled  that  a  bankrupt  is  incapable  of  retaining  property 
against  his  assignees  (a)  ;  and  that,  when  the  dispute  is  between  the  bank- 
rupt and  a  third  party,  their  intervention  will  at  once  annihilate  all  right  on 
the  part  of  the  former,  such  right  being  entirely  conditional  upon  the  non- 
interference of  the  assignees  (6).  It  has  even  been  held  (c),  that  if  the 
assignees  enter  into  an  express  contract  with  the  bankrupt  to  remunerate 
him  for  his  work  and  labor  performed  in  their  behalf,  lie  may  maintain  an 
action  against  them  upon  such  contract,  but  the  soundness  of  this  doctrine 
may  reasonably  be  doubted  (d). 


{q)  2  Chitty,  826.  6  M.  &  Sel.  294.  So 
as  to  executor,  8  B.  and  Aid.  860. 

(r)  6  M.  &  Scl.  207. 

(f)  1  T.  R.  619.  8  B.  &  P.  40.  8  B.  & 
Aid.  697.    ante,  16. 

(0  Ibid,  and  sec  Eden's  B.  L.  244,  2d 
edit.  7  East,  58. 

(w)  Id, 

(X)  6  Geo.  4,  c.  16,  s,  68,  64. 

(y)  2  B.  &  0.  293.  2  Stra.  1207.  7  T. 
R.  891.  2  B.  &  P.  44.  RembUy  the  interfer- 
ence  and  claim  of  the  assignees  after  action 


brought  by  the  bankrupt  would  be  sufBcient 
to  afford  defense,  see  8  Moore,  612;  and  it 
seems  a  bankrupt  cannot  sue  as  to  property 
acquired  before  the  bankruptcy,  though  the 
assignees  do  not  interfere,  1  C.  &  P.  147. 

{z)  2  B.  &  C.  293.     2  B.  &  P.  48. 

(a)  Cowp.  670.  8  B.  &  Aid.  226.  3  B.  & 
P.  565. 

{h)  7  East,  58.     1  B.  &  B.  282. 

(c)  4  Taunt.  764. 

{d)  See  8  B.  &  Aid.  282.    4  Taunt.  759. 


(1)  Upon  the  death  of  a  sole  assignee  under  the  late  bankrupt  law  of  the  United  States,  the 
right  of  action  for  a  debt  due  to  the  bankrupt.  Tested  in  the  executor  of  the  assignee.  Richards 
V.  The  Maryland  Insurance  Company,  8  Cranch.  84 


IN    FORM   EX    CONTRACTS — PLAINTIFFS.  26 

When  all  the  creditors  of  the  bankrupt,  who  have  proved  under  the  com-  1- 

mission,  have  been  paid  in  full,  the  bankrupt  is  entitled  to  sue  for  and   re-  g^^a^"™" 
cjver  the  remainder  of  the  debts  due  to  him  (e).  ruptcy. 

In  the  case  of  insolvency,  the  Insolvent  Debtors'  Act  directs  that  the  pris-  7thiy.  In 
oner  shall,  at  the  time  of  petitioning  for  relief,  assign  all  the  estate  and  l^ni^^olcLu 
effects  hd  is  then  possessed  of,  and  all  future  effects  which  may  come  to  debtor. 
him,  before  he  shall  become  entitled  to  his  discharge,  to  the  provisional 
assignee  of  the  Court  (/).  And  it  is  enacted  (^),  "That  it  shall  be  law- 
ful for  the  provisional  assignee  to  sue  in  his  own  name  (1),  if  (he  Court 
shcM  so  order,  for  the  recovering,  obtaining,  and  enforcing,  of  any  estate, 
debts,  effects,  or  rights,  of  any  such  prisoner :  and  that  all  the  real  and 
personal  estate,  money,  and  effects,  vested  in  or  possessed  by  such  pro- 
visional assignee,  by  virtue  of- such  conveyances  and  assignments  so  to  be - 
made  by  such  prisoners  shall  not  remain  in  him,  if  he  shall  resign  or  be 
removed  from  liis  office,  nor  *in  his  heirs,  executors,  or  administrators,  in  [  •27  ] 
case  of  his  death,  but  shall  go  and  be  vested  in  his  successor  in  office.'' 
It  has  been  held  on  the  provision  of  former  insolvent  acts,  the  enact- 
ments of  which  were  in  this  respect  of  nearly  a  similar  description  to 
those  above  noticed,  that  the  provisional  assignee  may  proceed  in  eject- 
ment for  the  recovery  of  property  assigned  to  him,  without  applying  for 
the  leave  of  the  Insolvent  debtor's  Court;  that  it  was  not  necessary  to 
prove  upon  the  trial  that  such  Court  had  authorized  the  proceedings  (A) ; 
and  that  the  court  in  which  the  action  was  brought  would  not,  at  the  in- 
stance of  a  defendant,  interfere  to  stay  the  proceedings  in  such  an  action, 
on  the  ground  of  no  such  authority  having  been  obtained  (i).  By  a  sub- 
sequent section  (Ar),  the  insolvent  Court  is  empowered  at  any  time,  after 
the  filing  of  the  prisoner's  petition,  to  appoint  assignees  for  the  purposes 
of  the  act,  and,  immediately  upon  such  assignee  accepting  the  office,  the 
estate  and  effects  of  the  prisoner  vested  in  the  provisional  assignee,  are  to 
be  assigned  by  the  provisional  assignee  to  the  assignees  so  appointed. 
And  it  is  declared,  that,  after  such  assignment,  "  All  the  estate  and  effects 
of  the  prisoner  shall  be,  to  all  intents  and  purposes,  as  effectually  and 
legally  vested  in  such  assignee  or  assignees  as  if  the  said  conveyance  and 
assignment  had  been  made  by  such  prisoner .  to  him  or  them  :  Provided 
nevertheless,  that  no  act  done  under  or  by  virtue  of  such  first  conveyance 
and  assignment  shall  be'  thereby  rendered  void  or  defeated,  but  shall 
remain  as  valid  as  if  no  such  relation  had  taken  place."  And  it  is  after- 
wards enacted  (/),  '*  That  it  shall  be  lawful  for  the  assignee  or  assignees 
of  such  prisoner,   and  such  assignee  or  assignees  is  and  are   thereby  em- 

(e)  6  Geo.  4,  o.  16,  8.  132.  (i)  8  Bing.  870.     a   P.  Casborne  v.  Bar- 

(/)  7  Geo.  4,  c.  57,  s.  11,  continued  ond       sbnm,  in  Vice  Chancellor's  Court,  2nd  July, 

amended  by  1  Wni.  4,  c.  88.  1885. 

{g)  7  Geo.  4,  0.  67,  8.  16.  {k)  Sect  19. 

(A)  8  Bing.  208.     10  Moore.  7,  S.  C.  (/)  Sect.  24. 


(1)  In  Pennsylvania,  by  tbe  4th  sect  of  the  act  of  26th  of  March,  1814,  (Purd.  Dig.  278.) 
the  trustee  or  trustees  of  an  insolvent  debtor,  **  shall  be  capable  in  bis  or  their  own  names  to 
sue  for  and  recover  an}'  property  or  debts  belonging  to  such  debtor  at  the  time  of  his  or  their 
appointment."  See  Cooper  v.  Henderson,  6  Binn.  189,  Kennedy  v.  Ferris,  6  Serg.  &  R.  394, 
reetor  v.  Robinson,  7  Serg.  &  R.  182.  Stoever  v.  Stoever,  9  Serg.  &  R.  484.  S^  Winchester 
r.  The  Union  Bank  of  Maryland,  2  Harr.  &  Gill.  72,  79. 


27 


OF   THE    PARTIES  TO   ACTIONS. 


I. 


rL.\lNTlTF5. 

7.  Insol- 
tencv. 


[  #28 


»thly.  In 
the  Oise  of 
marriage. 


powered  to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his  or 
their  own  name  or  names,  for  the  recovering,  obtaining,  and  enforcing  of 
any  estate,  effects,  or  rights  of  such  prisoner."  It  is  also  provided  (m), 
that  upon  the  death  or  removal  of  assignees,  or  the  appointment  of  new 
assignees,  no  action  or  suit  shall  be  thereby  abated,  but  that  the  Court  in 
which  such  action  or  suit  is  depending,  may,  upon  the  suggestion  of  such 
death  or  removal  and  new  appointment,  allow  the  names  of  the  'new  as- 
signees to  be  substituted  in  the.  place  of  the  former;  and  that  such  action 
or  suit  shall  be  prosecuted  in  the  names  of  the  surviving  or  new  assignees 
in  the  same  manner  as  if  it  had  been  originally  commenced  by  them.  There 
is  no  clause  rendering  ifnecessary  for  the  assignees  to  apply  to  the  credit- 
tors,  or  to  the  Insolvent  Court,  for  authority  to  commence  an  action  at 
law. 

From  the  above  provisions  it  will  be  seen,  that  many  of  the  decisions 
J  relative  to  the  action  by  the  assignees  of  a  bankrupt  (7*),  will  be  *appli- 
cable  to  the  case  of  actions  by  the  assignees  of  an  insolvent  debtor. 

It  has  been  determined,  upon  the  11th  and  19th  sections  of  the  above 
mentioned  act,  that  the  death  of  an  insolvent  after  the  assignment  to  the 
provisional  assignee,  but  before  the  assignment  to  the  assignee,  in  chief, 
does  not  affect  the  validity  of  the  latter  assignment,  but  that  all  the  rights 
of  the  provisional  assignee  pass  to  the  assignee  in  chief  (t>). 

When  an  action  was  brought  by  a  person  who  had  assigned  his  prop- 
erty under  an  insolvent  act,  for  a  debt  due  to  him  before  his  assignment, 
the  assignee  refusing  to  sue,  the  court  have  refused  to  interfere  in  a  sum- 
mary manner  to  stay  the  proceedings  (/>).  And  it  appears  to  be  consid- 
ered that  an  insolvent  debtor,  in  the  absence  of  any  claim  by  his  assignees, 
possesses  a  similar  right  to  that  possessed  by  a  bankrupt  against  third 
persons  in  respect  to  property  and  contracts  which  his  assignees  might 
claim  the  benefit  of,  if  they  chose  to  interfere  {q). 

The  assignees  of  a  person  discharged  under  the  Lord's  Act  are  also 
authorised  to  sue  for  the  recovery  of  the  estate  and  effects  of  the  party 
discharged  (r). 

The  effect  of  marriage,  at  least  in  courts  of  law,  is  to  deprive  the  wife 
of  all  separate  legal  existence,  her  husband  and  herself  being  in  law  but 
one  person  (s)  (1),  though  in  the  Ecclesiastical  Cpurts  a  wife  may  sue  alone 
for  a  legacy,  &c.  (/).  It  is  therefore  a  general  rule,  that  she  cannot,  dur- 
ing the  marriage,  maintain  an  action  without  her  husband;  either  upon 
contracts  made  by  her  before  or  after  the  marriage  («)  although  they  may 


(m)  Sect.  26. 

(n)  See  ante,  21  to  26. 

(0)  4  Bing.  892. 

(p)  6  Taunt.  128.  1  Marsh,  487,  S.  C. 
See  8  C&mpb.  18,  286. 

iq)  4  B.  &  C  419, 420;  1  C.  &  P.  1 46, 147. 

(r)  82  Geo.  2,  c.  28,  s.  12,  s.  17,  uiid  other 
statutes.    See  Tidd,  9tb  edit;  875. 


(«)  Lit.  sect.  28;  Bac  Abr.  Baron  and 
Feme  M. 

(0  Norris  v,  Hemingrraj,  1  Hagg.  4;  2 
Add.  161 ;  Capel  v.  Roberts,  8  Hagg.  Eoc.  161, 
in  note;  2  Chitty  Gen.  Prac.  467. 

(»)  Supra,  note  (s);  4  T.  R.  861;  2  B  & 
P.  98. 


(1)  The  legality  of  a  marriage  may  be  tried  in  a  personal  action  in  Pennsylvania,  (not  brought 
for  crim.  con.)  Hants,  v.  Sealy,  6  Binn.  406.  Tide  Fenton  v.  Reed,  4  John.  62.  Newburyport 
V.  Boothbay,  9  Mass.  414. 
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be  living  apart  under  the   provisions  of  a  formal  deed  of  separation  (jr) ;  or         '• 
by  virtue  of  a  divorce  a  mensa  ei  thora  (1)  for  adultery  (y) ;  or  he  may  5*^^™ 
have  left  the  country  and  deserted  her  (jzr)  (2).  The  exceptions  are  in  the    '    ^^^^& 
instance  of  a  divorce  a  vinculo  matrimonii  (a),  or  where  the  husband   is 
dead  in  law  (8)  by  reason  of  his  transportation  under  a  judicial  sentence  (&) 

(x)  8  T.  R.  545.     2  N.  P.  148.    2  B.  &  C.  (*)  11  East,  301. 

655.    A  deed  proTidmg  for  future  separation  (a)  8  B.  &  0.  297. 

was  considered  void,  6  B.  &  C.  200.  but  set  8  (A)  2  Bla.  1197.     1  T.  R.  7.    2  B.  &  P 

Chitty  Gen.  Prac.  129.  281.    4  Eap.  57.  8  B.  &  C.  297. 

(y)  8  B.  &  C.  291. 


(1)  In  Massachusetts,  a  wife,  who  is  diyoroed  a  nu/ua  el  tkoro,  may  sue  a  feme  $ole  on  causes 
of  action  arising  after  the  divorce.  Dean  v.  Richmond,  5  Pick.  461.  Pierce  v,  Lurnham,  4 
Metcaif,  803.    See  2  Kent  (5th  ed.)  167. 

(2)  See  2  Rent  (5th  ed.)  155.  Where  the  husband  had  never  been  in  the  United  States,  and 
had  deserted  his  wife  in  a  foreign  oountry,  and  she  came  hers  and  maintained  herself  as  a  feme 
sole,  she  was  held  entitled  to  sue  or  be  sued  as  a  feme  sole.  Gregory  v.  Paul,  15  Mass.  81, 
Rand's  ed.  p.  35  note  (a),  and  cases  there  cited.  So  wbct*e  the  husband,  a  citizen  of  and  resi- 
dent in  another  of  the  United  States,  compelled  his  wife  to  leave  him  without  providing  any 
means  for  her  support,  and  she  came  into  Massachusetts  and  maintained  herself  there  for  more 
than  twenty  years  as  n  single  woman,  she  was  held  entitled  to  sue  as  a  feme  sole.  Abbott  v. 
Bayley,  6  Pick.  29.  The  principle  of  the  above  decision  has  been  extended  still  &rther  by  the 
Rev.  Stat  of  Massachusetts,  ib.  ch.  77  §  18. 

In  Beanc  v.  Morgan,  4  M'Cord,  148  :  S.  C.  1  Hill.  8,  it  was  hel(L  that  if  the  husband  leave 
the  state,  without  the  intention  of  returning,  the  wife  is  competent  to  contract, *to  sue  and  be 
sued,  as  if  she  were  a  feme  sole.  See  Valentine  v.  Ford,  2  Browne  193.  Robinson  r.  Reynolds, 
1  Aik.  174.  Troughton  v.  Hill,  2  Hayw.  406.  Rhea  v,  Renucr,  1  Peters,  U.  S.  105.  Edwards 
V.  Davies,  16  John.  286.     Chitty  Cont.  (lOth  Am.  ed.)  196  et  seq.  notes. 

In  Gregory  v.  Pearce,  4  Metcalf,  478,  it  was  observed  by  Mr.  Chief  Justice  Sliaw,  that  "  the 
principle  is  now  considered  a<«  established  in  this  state,  as  a  necessary  eseeption  to  the  rule  of 
the  common  law,  placing  a  married  woman  under  disability  to  contract  or  maintain  a  suit,  that 
where  the  husband  was  never  within  the  commonwealth,  or  has  gone  beyond  its  jurisdiction,  has 
wholly  renounced  his  marital  rigl^ts  and  duties,  and  deserted  bis  wife,  she  may  make  and  take 
contracts,  and  sue  and  be  sued  in  her  own  name  as  hfeme  sole.  It  is  an  application  of  an  old 
rule  of  the  common  law,  which  took  away  the  disability  of  coverture,  when  the  husband  wtis  ex- 
iled or  had  abjured  the  realm.  Gregory  r.  Paul,  15  Mass.  81.  Abbot  v.  Bailey,  6  Pick.  89. 
In  the  latter  case  it  was  held  that  in  this  respect,  the  residence  of  the  husband  in  another  state 
of  these  United  States,  was  equivalent  to  a  residence  in  a  foreign  country,  he  being  equally 
beyond  the  operation  of  the  laws  of  the  commonwealth  and  the  jurisdiction  of  its  courts.'* 

**  But  to  accomplish  this  change  in  the  civil  relations  of  the  wife,  the  desertion  by  the  hus- 
band must  be  absolute  and  complete;  it  must  be  a  voluntary  separation  from  and  abandonment 
of  the  wife,  embracing  both  the  fact  and  the  intent  of  the  husband  to  renounce  defacio,  and  as 
far  as  he  can  do  it,  the  marital  relation,  and  leave  his  wife  to  act  as  a  feme  hole.  Such  is  the 
renunciation,  coupled  with  a  continued  residence  in  a  foreign  state  or  country  which  is  held  to 
operate  as  an  abjuration  of  the  realm."     See  Cornwall  v.  Hoyt,  7  Conn.  420. 

In  Massachusetts  it  is  provided  by  Statute,  that  when  any  married  man  shall  absent  himself 
from  the  state,  abandoning  his  wife  and  not  making  suflScient  provision  for  her  maintenance,  if 
the  wife  is  of  the  age  of  twenty  one  years,  the  Supreme  Judicial  Court  may  on  her  petition,  au- 
thorize her  to  commence,  prosecute,  and  defend  any  suit  in  law  or  equity  to  finni  judgment  and 
execution,  in  like  manner  as  if  she  wei*c  unmarried.     Rev.  Stat.  ch.  77,  §  1,  §  4. 

(3)  A  person  sentenced  to  imprisonment  in  the  state  prison,  for  life,  is  civiliter  mortuus, 
Deining*s  Case,  10  John.  232.  Deming's  Case  does  not  decide,  that  a  person  sentenced  to  im- 
prisonment fur  life  in  the  state  prison  is  civiliter  mortuus  by  the  common  law— the  civil  death, 
referred  to  in  that  case,  was  the  consequence  of  the  provisions  of  the  act  of  20th  March,  1799, 
was  not  productive  of  ci»i7  death.  Platner  t>.  Sherwood,  6  John.  Ch  118.  See  2  Rev.  Stat. 
701,  sect.  19.  A  divorce  a  vinculo  mairimonii  restores  the  woman  to  the  condition  of  nkfeme 
sole.  Bao  Abr.  Marriage  and  Divorce  (£)  8.  In  the  state  of  New  York  a  divorce  a  vinculo 
matrimonii  m»y  be  obtained  on  account  of  adultery  in  either  of  the  parties;  and  if  granted  on 
the  application  of  the  wife,  she  is  secured  in  the  enjoyment  of  lands  which  she  may  be  the  own- 
er of;  or  goods,  chattels,  or  choses  in  action,  in  her  possession;  (which  were  left  with  her  by 
her  husband,  which  she  may  have  acquired  by  her  own  industry,  or  which  may  have  been  given 
her  by  devise  or  otherwise,  or  may  have  come  to  her,  or  to  which  she  may  have  been  entitled  by 
the  decease  of  any  relative  intestate;)  at  the  time  of  pronouncing  the  decree;  s.  6.  2  R.  L.  199. 
For  the  several  Acts  of  Assembly  in  Pennsylvania,  see  Purdon's  l)igest,  p.  128,  and  notes. 
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I-         (ly.    Where  the  husband  has  been  abroad,  and  not  heard  of  for  seven  years, 

srMa^lcf .  ^'®  death  will  be  presumed  (c). 

All  chattels  personal  of  the  wife,  in  possession,  are  by  marriage  abao- 

r  «29  ]  li^tely  ^given  to  the  husband,  and  for  the  recovery  of  them  he  may  sue 
alone  (d)  ;  and  in  a  late  case  where  a  bill  of  exchange  was  payable  to  a 
feme  sole,  who  intermarried  before  the  same  was  due,  it  was  held,  that  the 
hasband  might  sue  in  his  own  name  without  joining  his  wife,  although  the 
latter  had  not  indorsed  the  bill,  such  a  bill  or  note  not  being  a  more  chose 
in  action  (e).  And  it  is  a  general  principle,  '^  that  that  which  the  husband 
may  discharge  alone,  and  oi  which  he  may  make  disposition  to  his  own 
use,  for  the  recovery  of  this  he  may  sue  without  his  wife  '^  (/). 

As  mere  choses  in  action  of  the  wife  do  not  by  the  marriage  vest  abso- 
lutely in  the  husband  until  he  reduof  them  in  possession,  and  if  not  reduced 
into  possession,  she  would  take  them  by  survivorship,  in  general  he  cannot 
sue  alone  (2),  but  must  join  his  wife  in  all  actions  upon  bonds,  and  other  per- 
sonal contracts,  made  with  the  wife  before  the  marriage,  whether  the  breach 
were  before  or  during  the  coverture ;  and  also  for  rent  or  any  other  cause 
of  action  accruing  before  the  marriage,  in  respect  of  the  real  estate  of  the 
wife  (^)  (3).     There  are,  indeed,  decisions  and  opinions  which  appear  to 

(c)  2  Camp.  118,  273.    1  Jao.  1,  c.  11,  a.  (^)  8  T.  R  681;  I  M.  &  Sel.  180,  181, 

2;  1  Bla.  R.  404;  G  East,  80.  Com.  Big.  Bar.  &  Feme,  V.;  Bac.  Abr.  Bar. 

{d)  8  T.  B.  631;  Co.  Lit.  851  b.  Com.  Pig.  &  Femo.  K.;  1  RoU.   Ab.  347,  R.  PI.  8.     2 

Bftr.  and  Feme,  E.  8.  ♦  Ves.  676, 677.    Bal.  N.  P.  179.     10  Ves.  678, 

(e)  1  B.  &  Aid.  218.    He  alono  may  pe-  4  Mod.  186.  2  Wil&  428.     1  Hen.  Bla:  109. 

tition  for  a  commission  of  bankruptcy,  upon  a  1  B.  &  Aid.  222,  228. 
note  given  to  his  wife  dum  sola,  2  G.  &  J.  1. 

(/)  Per  Dodderidge.  J.  in  8  Bulst.   164, 
recognized  in  1  B.  &  Aid.  224. 


(1)  See  Wright  v.  Wright,  5  Desaus.  244.  Cornwall  v.  Hoyt,  7  Conn.  420.  Troughton  v. 
Hill,  2  Hayw.  486.     Robinson  v.  Reynolds,  1  Aiken,  174. 

Mr.  Chancellor  Kent  2  Kent,  (5th  ed.)  154,  in  reference  to  this  point,  remarks,  that  **  Lord 
Coke  seems  to  put  the  capacity  of  the  wife  to  sue  as  a  ftme  sole,  upon  the  ground,  that  the 
abjuration  or  banishment  of  the  husband  amounted  to  a  civil  death.  But  if  the  husband  be  ban- 
ished for  a  limited  time  only,  though  it  be  no  civil  death,  the  better  opinion  is,  that  the  conse- 
qaences  as  to  the  wife  are  the  same,  and  she  can  sue  and  be  sued  as  &feme  sole.'"  See  £z 
parte  Franks,  1  M.  &  Scott,  1. 

In  Robinson  v.  Reynolds,  1  Aiken,  174,  this  point  was  considered  and  the  English  cases  ably 
reviewed ;  but  the  question  was  by  this  case  still  left  unsettled  whether  transportation  or  ban- 
ishment  of  the  husband  by  law,  for  a  limited  time  only,  would  be  sufficient  to  give  the  wifb  the 
capacity  to  sue  and  be  sued  as  a  feme  sole.  It  seems,  however,  from  the  case  of  Foster  9. 
Everard,  Craw,  and  Bix,  185,  that  a  feme  coverU  whose  husband  has  been  transported  for  a 
limited  term  of  years,  will  not  be  allowed  to  sue  in  equity  as  tkfeme  sole, 

(2)  Morse  v.  Earle,  13  Wend.  271.  See,  however,  Cornwall  v.  Hojt,  7  Conn.  420.  In  all 
actions  for  choses  in  action  due  to  the  wife  before  marriage,  the  husband  and  wife  must  join. 
The  true  rule  is,  that  in  all  caaes  where  the  cause  of  action  by  law  survives  to  the  wife,  the  hus- 
band  cannot  sue  alone.    Clapp  v.- Inhabitants  of  Stoughton,  10  Pick.  463. 

(8)  Decker  v.  Livingston,  15  John.  479;  Morse  v.  Earle,  .18  Wend.  271.  It  is  well  settled 
that  the  husband  cannot  be  sued  alone,  upon  a  contract  of  the  wife  when  sole  and  before  mar- 
riage. 15  John.  403,  402,  8  ib.  150.  Neither  should  he  bo  permitted  to  prosecute  alone  upon 
Buch  a  contract  Reeve  Dom.  Rel.  ch.  10,  p.  126.  As  a  husband  cannot  maintain  a  suit  in  hia 
own  name,  to  recover  a  demand  which  accrued  to  his  wife  before  marriage  under  a  contract 
made  with  her,  the  wife  tntut  be  loined  in  the  action.  So  also,  where  a  husband  performs  the 
stipulations  of  a  contract  entered  into  by  his  wife  before  marriage,  which  if  performed  by  her 
whilst  sole  would  have  given  her  a  right  of  action,  the  action  for  the  recovery  of  a  demand  thua 
arising  must  be  brought  in  the  joint  names  of  hasband  and  wife.  Morse  v,  Earle,  18  Wend.  271 
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militate  against  this  rule  (A)  ;  but  the  current  of  authorities  seems  fullj  to  ^• 
establish  it,  and  it  is  observable  that  it  prevails  also  in  equity  and  in  cases  g^^/arriaS 
of  bankruptcy  (i)  ;  and  that  the  rule  is  the  same  when  the  action  is  brought 
on  a  contract  made  by  a  feme  whilst  sole,  in  which  case  the  husband  can- 
not be  sued  alone  (A:).  And  when  the  wife  is  executrix  or  admin istratix, 
as  her  interest  is  in  autre  droit  (1),  they  must  in  general  join  in  the  action 
(/).  But  if  in  respect  of  a  contract  made  to  the  wife  whilst  sole,  the  party 
thereto,  after  the  marriage,  give  a  bond  to  the  husband  and  wife,  or  in 
respect  to  some  new  consideration,  as  folrbearance,  &c.,  make  a  written  or 
parol  promise  to  the  husband  and  wife,  they  may  join,  or  the  husband  may 
sue  alone  upon  such  new  contract  (m).  If  such  bond  or  fresh  promise 
were  made  to  the  husband  alone,  he  alone  can  sue  thereon,  the  wife  not  being 
privy  to  the  new  contract  (w)  ;  but  they  may  jointly  sue  on  the  original  con- 
tract in  cases  where  it  is  not  merged  by  a  higher  security.  If  a  bond  be  . 
given  to  a  husband  and  wife  administratix,  be  may  declare  on  it  as  a  bond 
made  to  himself  (o). 

In  general,  the  wife  cannot  join  in  an  action  upon  a  contract  made  ^dur-  r  *80  1 
ing  the  marriage,  as  for  her  work  and  labor,  goods  sold,  or  money  lent  by 
ber  during  that  time  (/?)  ;  for  the  husband  is  entitled  to  her  earnings,  and 
they  shall  not  survive  to  her,  but  go  to  the  personal  representatives  of  the  hus- 
band and  she  could  have  no  property  in  the  money  lent  or  the  goods  sold,(5r). 
But  when  the  wife  can  be  considered  as  the  meritorious  cause  of  action,  as 
of  a  bond  or  other  contract  under  seal,  or  a  promissory  note,  be  made  to  her 
separately,  or  with  her  husband  (r)  or  if  she  bestow  her  perso^ial  labor  and 
skill  in  curing  a  wound,  &c.  {s)  she  may  join  with  the  busband,  or  he  may 
sue  alone  (2). 


(A)  8  Lev.  403.  Selw.  N.  P.  286, 6th  edit. 
Co.  Lit.  351  a,  896.  n.  2.  7  T.  It  349.  1 
Vern.  896. 

(1)  1  M.  &  Sel.  176.  2  Freem.  160.  Bnc 
Abr.  Baron  and  Feme,  K.  15  Ves.  495.  1 
B.  &  Aid.  222,223. 

(fr)  7  T.  R.  348. 

(/)  Vin.  Ab.  Baron  and  Feme,  Q.  22. 
Com.  Dig.  Baron  &  Feme  V. 

(w)  1  M.  &  Scl.  180.  4  T.  R,  616.  1 
Salk.  117.     Ld.  Raym.  868. 

(n)  Seetrf.  Cro.  Jac.  110.  Yelv.  89.  1 
Saund.  210. 

(o)  4  T.  R.  616. 

ip)  2  Bia.  Rep.  1239.  1  Salk.  114.  Com. 
Dig.  Baron  and  Feme;  W.     2  Wils.  424.     9 


East,  472.  Where  the  wife  is  separated  from 
her  husband,  she  may  in  some  cases,  without 
his  occuri-ence,  sue  in  his  name,  9  Eiist,  471. 

iq)  Id.  Ibid.  Cro.  Jac.  644.  2  Wils,  424. 
2  Bl.  Rep.  1287.  Carth.  251.  Semble,  that 
although  by  the  laws  of  a  foreign  country, 
husband  and  wife,  natives  of  that  country, 
and  resident  there  may  be  partners  in  trade, 
they  cannot  jointly  sue  here  for  a  debt  due  to 
the  firm,  R.  &  M.  Rep.  102. 

(r)  3  Lev.  403.  Btra.  230.  4  T.  R.  616. 
Co.  Lit.  851  a,  note  1,  120.  8  M.  &  SeL  898, 
895. 

(O  2  Sid.  128.  Cro.  Jac.  77.  2  Wile. 
424.    See  Bac.  Abr.  Baron  &  Feme,  K. 


(1)  So,  where  a  wife  is  guardian  in  socage.     Bryne  v.  Van  Hoosen,  5  John.  66. 

(2)  A  gift  or  bequest  to  the  wife  is  in  effect  a  gift  or  bequest  to  the  husband,  and  he  cannot 
be  deprived  of  it,  without  au  unequivocal  intention  manifested  by  the  donor  or  the  testator,  that 
he  is  to  have  no  interest  or  part  in  it.  Evans  v.  Knorr,  4  8.  &  R.  R.  C6.  Marriage  is  an  abso- 
lute gift  to  the  husband  of  the  wife's  personal  chattels  in  possession;  and  so  it  is  also  of  choses 
in  action,  if  he  reduce  them  into  possession  by  receiving  or  recovering  them  at  law.  Common- 
wealth V,  Manly,  12  Pick.  173.  8  ib.  218.  But  a  legacy  given  to  the  wife,  and  to  be  paid  to 
her  when  she  is  divorced  from  her  husband  or  voluntarily  withdraws  from  him;  held^  that  she 
became  entitled  to  the  legacy  for  her  sole  and  separate  use,  without  the  intervention,  and  beyond 
the  control  of  her  husband.  Perry  v.  Boileau,  10  Serg.  &  R.  208.  If  a  bond  or  obligation  be 
made  to  a  husband  and  wife,  the  wife  would  have  it  by  survivorship.  Thus,  where  the  plain- 
tiff's intestate  joined  in  a  convivance  of  the  wife's  land,  and  the  grantee  executed  a  pronii&aory 
note  to  the  husband  and  wife  together  with  a  mortgage  as  collateral  security.  Upon  the  death 
of  the  husband  and  marriage  of  the  wife  with  the  de^ndant,  who  was  sued  in  trover  fur  a  con- 
version of  the  note;  but  the  court  decided  that  the  plaintiff  was  not  entitled  to  I'ecovcr;  because 
the  wife  had  it  by  survivovship.     Draper  v.  Jackson,  16  Mass.  480. 
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^'  Where  the  wife  is  joined  in  the  action,  in  these   oases   the  declaration 

8.  Marrii^.  ^J^st  distinctly  disclose  her  interest,  and  show  in  what  respect  she  is  the 
meritorious  caase  of  action,  and  there  is  no  intendment  to  this  effect  (/). 
In  the  case  of  a  bond  or  note  payable  to  her  or  to  her  husband  and  her- 
self, it  would  sufficiently  appear  from  the  instrument  itself,  as  set  out  in 
the  declaration,  without  further  averment,  that  she  had  a  peculiar  interest, 
justifying  the  use  of  her  name  as  a  plaintiff  (t/).  But  care  should  be  taken 
that  the  declaration  does  not  embrace  a  cause  of  action  which  affords  the 
husband  only  a  right  to  sue.  Therefore  where  husband  and  wife  declared 
for  a  debt  due  for  a  cure  effected  by  the  wife  during  their  marriage,  and 
the  declaration  also  contained  a  charge  for  medicines  supplied,  ^'  upon  gen- 
eral demurrer  it  was  objected  that  the  wife  could  not  join,  for  that  she  was 
not  the  sole  cause  of  action,  because  the  medicines  were  the  husband's  own 
property,  and  the  damages  could  not  be  severed,  and  of  that  opinion  was 
the  court"  {x), 

A  feme  covert  executrix  must  join  in  an  action  upon  an  implied  promise 
in  respect  of  the  estate  of  the  deceased ;  as  if  money,  part  of  the  assets  of 
the  testator,  be  received  by  a  party  after  the  coverture,  the  husband  can- 
not, it  seems,  sue  alone  in  assumpsit,  as  for  money  had  and  received  to 
his  use,  but  he  and  his  wife  should  join,  and  declare  in  the  character  of 
executrix  (y). 

For  rent,  or  other  cause  of  action  accruing  during  the  marriage,  on  a 
[  *S1  ]  loase  or  demise,  or  other  contract  relating  to  the  land  or  other  real  *prop- 
erty  of  the  wife,  whether  such  contract  were  made  before  or  during  the 
coverture,  the  husband  and  wife  may  join  or  he  may  sue  alone  {z)  (1). 
When  a  lease,  for  years  has  been  granted  to  husband  and  wife,  and  the  les- 
sor evicts  them,  they  may  join,  or  the  husband  may  sue  alone  {a)  ;  and  in 
all  actions  for  a  profit  &c.  accruing  during  coverture  in  right  of  the  real  es- 
tate of  the  wife,  they  may  join  or  the  husband  may  sue  alone,  as  in  debt,  for 
not  setting  out  tithes  payable  to  the  wife  (6). 

The  effect  of  joining  the  wife  in  an  action  when  the  husband  might  sue 
alone  is,  that  if  the  husband  die  whilst  it  is  pending,  or  after  judgment, 
and  before  it  is  satisfied,  the  interest  in  the  cause  of  action  will  survive  to 
the  wife,  and  not  to  the  executors  of  the  husband,  though  if  he  sued  alone 

(0  2  Bla,  Rep.  1286.     2  M.  &  Sel  896.  Wils.  424,  noticed  by  Lord  Kllenborough  in  8 

In  replevin  by  husband  and  wife  for  taking  M.  &  Sel.  896. 

their  goods,  it  may  perhaps  be  presumed  af^  (y)    1   Salk.   282.      Com.   Dig.    Baron   & 

ter  verdict,  though  it  would  not  be  so  on  de-  Feme,  V. 

murrer,  (2  New  Rep.   405,)   that  the  taking  {z)   Stra.  229.     1  M^ils.  224.     Com.   Dig. 

was  before  coyerture,  and  that  they  then  were  Baron  &  Feme,  X.  Y. 

jointly  possessed,  or  that  she  was  entitled  as  (a)  Bro.  Abr.  Baron  &   Feme,  pi.  25.     2 

executrix,  &c.  in  either  of  which  cases  she  Mod.  517.     Cro.  Jac.  899.     Bulst.  163. 

might  be  joined,  |X)s/.  (6)  Com.  Dig.  Baron  &  Feme,  X.     2  Wils. 

{u)  2  M.  &  Sel.  898,  896.  428,  424;  Cro.  Joe.  809.     Cro.  Eliz.  608. 

(x)  Holmes  and  wife  v.  Wood,  cited  in  2 


(1)  See  Smith  v.  Talcott,  21  Wend.  202.    In  ejectment  to  recover  the  wife's  land,  husband 
and  wife  must  be  joined  in  the  declaration.    Atkinson  v,  Rittenhouse,  5  Barr,  108. 
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she  would  have  bad  no  interest  (c).  A  feme  covert,  being  a  sole  trader  ^• 
according  to  the  custom  of  London,  can  only  sue  and  be  sued  in  the  city  s^'MaSw. 
courts,  and  even  there  the  husband  must  be  joined  for  conformity  {d)  (1). 
If  a  right  accrue  or  injury  be  committed  to  a  feme  covert  wbilst  living  sep- 
arate from  the  husband,  an  indemnity  should  be  tendered  to  the  husband 
against  costs,  after  which,  even  without  his  consent,  an  action  may  be 
brought  in  his  name,  either  separately  Or  jointly  with  his  wife,  according 
to  the  then  circumstances  of  the  case  (e) ;  but  the  indemnity  should  be  pre- 
viously tendered,  or  the  court  might  stay  proceedings  (/). 

If  the  husband  survive  (^)  there  is  a  material  distinction  between  chat- 
tels re§l  and  choses  in  action.  The  husband  is  entitled  to  the  chattel  real 
by  survivorship,  and  to  all  rent,  &c.  accruing  during  the  coverture ;  he  is 
also  entitled  to  all  chattels  given  to  the  wife  during  the  coverture  in  her  own 
right  (A),  though  not  to  her  rights  in  auire  droit  (i).  But  mere  choses  in  ac- 
iion,  or  contracts  made  with  the  wife  before  coverture,  do  not  survive  to 
the  husband,  and  he  must,  to  recover  the  same,  sue  as  administrator  of  his 
wife,  (/•:)  (2).  So  the  administrator  of  a  husband,  who  survived  his  wife, 
and  died  without  taking  out  administration  to  her  effects,  cannot  recover  her 

(c)  Co.  Lit.  361  a.  n.  1;  Cro.  Jac.  77.  206;  Com.  438  to  487;  Co.  Lit.  351,  n.  1;  Com. 

Bl.  Rep.  1236.  Dig.  Bar.  &  Feme,  F.  1,  E.  2,  3,  Z.  (2  A.) 

(rf)  2  B.  &  P.  98;  4  T.  R.  861.  (A)  Com.  Dig.  Bar.  &  Feme,  E.  2,  8,  Z  ;  1 

(«)  Chambers  v.  Donaldson,  9  East,  471;  4  M.  &  Scl.  180;  2Bla,  Com,  424;  Co.  Lit.  361 

Bar.  &  Aid.  419,  pott.  a,  note  1. 

(/)  Morgan  and  wifer.  Thomas,  2  C.  &  M.  •  (i)  lb.  Ibid,;  4  T.  R.  616,  1  Roll.  Ab.  889. 

888.  pi.  10;  Dyer  331  a. 

(g)  As  to  the  effect  of  survivorship  in  gen-  (fe)  Com.  Dig.  Bap.  &  Feme,  E.  3;  2  Bla. 

eral  between  baron  and  feme,  see  Bac.  Abr.  Com.  486;  8  M^.  186;  2  Yes.  nen.  676;  Rep. 

Executors  and  administrators,  H.  4;  2  Bla.  temp.  Talb.  173;  Co.  Lit.  861,  n. 


(1)  MiUr  in  Pennsylvania.  Act  of  22d  Feb.  1718,  sect.  1.  Purd.  Dig.  298.  1  Sm.  Laws,  99. 
A  husband  cannot  convey  an  estate  by  deed  to  his  wife.     Martin  r.  Martin,  1  Qreenl.  298. 

Post-nuptial  contracts  are  sanctioned  upon  the  principle  that  the  convenience  and  interest  of 
fikmilies  require  such  exchanges.  Thus,  it  was  held  that  a  conveyance  made  in  trust  to  the  wife, 
after  marriage,  upon  the  transfer  to  him  by  the  wife  of  an  equivalent  out  of  her  property,  will 
be  established  both  at  law  and  in  equity.  But  such  contracts  must  be  honest;  not  feigned  or  pre- 
tended.    Bulkrd  V,  Briggs,  7  Pick.  633. 

(2)  Although  the  husband  cannot  sue  for  a  debt  due  to  his  wife  dum  tola^  after  her  death, 
without  obtaining  letters  of  administration,  yet  the  necessity  of  doing  this  has  relation  merely  to 
the  mode  and  not  to  the  right  of  reducing  her  chosa  in  action  into  possession;  the  right  to  them 
resides  in  no  other  person;  if  he  gain  possession  of  them  without  suit,  his  title  is  as  perfect  as 
though  he  had  taken  out  letters  of  administration  ;  if  he  die  without  reducing  them  into  posses- 
sion, the  right  to  them  .survives  to  his,  and  not  the  wife's  representatives,  and  if  any  other  per- 
son obtain  the  possession,  he  can  hold  only  aa  trustee  for  the  husband  or  his  representatives. 
Whitaker  v,  Whitaker,  6  John.  112.  Co.  Lit.  361.  a,  n.,  1.  See,  however,  Cornwall  v.  Hoyt, 
Conn.  427.     Reach  v.  Norte r,  8  Conn.  71.  Griswold  v.  Penniman,  2  Conn.  664. 

Where  a  legacy  has  been  left  to  the  wife  and  the  husband  had  been  absent,  so  that  the  wife 
obtained  a  divorce  dissolving  the  ties  of  matrimony;  held,  that  the  wife  whb  entitled  to  the 
legacy.  Wintercast  v.  Smith,  4  Rawle,  177.  In  the  case  of  Goddard  v,  Johnson,  14  Pick.  862, 
it  was  decided  that  a  husband  may  sue  in  his  own  right,  after  the  death  of  his  wife,  for  a  leg- 
acy accruing  to  the  wife  during  the  coverture.  In  this  case  the  court  said,  **  we  think  the  hus- 
band might  have  sued  alone,  had  the  wife  been  still  living,  and  consequently  that  the  action  may 
be  sustained.  It  is  a  well  settled  principle,  that  a  chou  in  action  accruing  to  the  husband  and 
wife  during  coverture  vests  absolutely  in  the  husband.*'  In  Hapgood  v,  Houghton,  22  Pick. 
480,  the  court  confirmed  the  above  decision.  See  Sawyer  v.  Baldwin,  20  Pick.  878;  Davis  v. 
Newton,  6  Metcalf,  643,  646.  For  a  full  collection  of  the  cases  upon  this  subject,  see  1  Daniel 
Ch.  Pr.  (1st  Am.  Ed.)  149,  note  (1);  Parsons  v.  Parsons,  9  N.  Hamp.  809;  Blunt  v.  Restland. 
5  Samner*8  Vesey,  616,  Perkins'  note  (a)  Strong  v.  Swift,  1  Metcalf,  476;  Wallace  v,  Talia- 
iferro,  2  Call,  447;  Irvine  v.  Divine,  7  Monroe,  246;  Hay  ward  v.  Hay  ward,  60  Pick.  617. 
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choses  in  action,  and  for  the  latter  purpose  adrninistration  must  be  taken 
out  to  the  wife  (/).  And  he  may  sue  as  administrator  on  a  bond  to  his  wife 
♦during  coverture  (m).  And  if  pending  an  action  by  husband  and  wife  foi 
such  chose  in  action,  the  wife  die,  the  suit  abates  (n) ;  but  if  they  obtain 
judgment,  he  may,  notwithstanding  her  subsequent  death,  issue  execution, 
or  support  an  action  of  debt  on  such  judgment  (o).  He  is  entitled  to  sue 
or  distrain  for  arrears  of  rent  which  became  due  in  the  life-time  of  his 
wife,  from  persons  who  were  tenants  of  her  freehold  property  {p).  But 
the  husband  cannot  sue  for  arrears  of  rent  accruing  after  the  death  of  his 
wife,  on  a  lease  of  her  land  by  himself  and  wife  under  seal  during  coverture 
in  which  the  lessee  covenanted  with  the  husband  and  wife  and  ifce  heirs 
of  the  wife  {q). 

If  the  wife  stfrvivCj  she  is  entitled  to  all  chattels  real  which  her  husband 
had  in  her  right,  and  which  he  did  not  dispose  of  in  his  life-time,  and  to 
arrears  of  rent,  &c.  which  became  due  during  the  coverture,  upon  her  an- 
tecedent demise,  or  upon  their  joint  demise  (r),  during  the  coverture  to 
which  she  assents  after  his  death  ;  and  to  all  arrears  of  rent  and  other  cho- 
ses in  action  to  which  she  was  entitled  before  the  coverture,  and  which  the 
husband  did  not  reduce  into  actual  possession  {s).  She  also  takes  bv  sur- 
vivorship a  debt  due  upon  a  judgment  recovered  by  husband  and  wife  (1), 
whether  obtained  for  a  debt  due  to  the  wife  whilst  sole  (^),  or  upon  a  con- 
tract made  with  the  wife  during  coverture,  where  she  is  the  meritorious 
cause  of  action  (a)  ;  and  she  is  entitled  to  a  bond  given  to  her  and  her  hus- 
band (a:),  or  to  her  alone  (y),  she  fs  also  entitled  to  all  rights  of  action  in 
autre  droit  as  executrix  or  administratrix  {z).  And  where  during  cover- 
ture of  an  administratrix,  her  husband  joined  with  two  sureties  in  a  note  for 
money  lent  to  the  husband,  out  of  the  estate  vested  in  the  wife  as  adminis- 
tratrix, it  was  held,  that  after  the  death  of  her  husbafid  she  might  sue  the 
other  two  parties  to  the  note  (a).  In  all  these  cases  where  the  wife  is  join- 
ed in  the  action,  if  the  husband  die  pending  the  suit,  it  will  not  abate,  and 
the  wife  may  proceed  to  judgment  and  execution,  the  death  of  the  husband 
being  suggested  upon  the  record  {b)  (2).  And  where  a  feme  executrix  mar- 
ries a  debtor  to  the  testator;  the  right  of  action  is  only  suspended  during 
the  coverture,  and  if  she  survive,  she  may,  in  her  character  of  executrix, 
sue  the  executrix  of  her  husband  (c).  Eut  if  the  husband  made  a  separate 
demise  of  the  wife's  land,  his  executor  will  be  entitled  to  the  rent  which 
became  due  before  his  death,  and  not  bis  surviving  wife  {d). 


(Z)  Belts  V.  Kempton,  2  B.  &  Adol.  578. 

(m)  2  M.  &  Sel  396,  397. 

(n)  6  B.  &  C.  258. 

(0)  8  Mod.  189,  notes  {g),  (A). 

ip)  32  Hen.  8,  c.  37,  a.  8. 

((/)  2  Bing.  112,  4  B.  &  C.  529,  S.  C.  in 
error. 

(r)  Not  if  the  husband  demise  alone.  Vict. 
Sir  J.-  Mansfield,  2  Taunt.  181.  1  Boll.  Ab. 
850.  d. 

(s)  1  Roll.  Ab.  850;  Co.  Lit.  851  a;  Com. 
Dig.  Bar.  &  Feme,  F.  1. 

(0  Com.   Dig.  Bar.  &  Feme,  F.  1.    2  Bla. 


Com.  434;  2  Ves.  sen.  676;  1  Vem.  396. 

(tt)  2  Bla.  Rep.  1239;  Cro.  Jac.  77,  205; 
Co.  Lit.  851,  a,  n.  1;  1  Vern.  396 

(x)  2  P.  W.  496. 

(y)  2  M.  &*Scl.  396,  397,  n.  b 

(2)  4  T.  R.  616;  Com.  Dig.  Bar.  &  Feme. 
F.  1. 

(a)  Richards  v.  Richards,  2  Bar.  &  AdoL 
447. 

(6)  8  &  9  W.  3,  c.  11,  8.  7;  Rep.  temp 
Hardw.  397  to  399. 

(c)  Cro.  Eliz.  114;  3  Atk.  726. 

Id)  2  Taunt.  181. 


(1)  Gibson  v.  Todd,  1  Rawie,  452.     Hammick  v.  Bronson,  5  Daj,  290. 

(2)  Vide  Schonmaker  v.  Elmendorf,  10  John.  49.    Vaughan  v.  Wilson,  4  Hen.  &  Mun.  452. 
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*The  consequences  of  a  mistaJce  in  the  proper  parties,  in  the  case  of  bar-         a* 
on  and  feme,  are,  that  when  a  married  woman  might  be  joined  in  the  action  sti&^Hiati 
with  her  husband,  but  sues  alone,  the  objection  can  onlj  be  pleaded  in      "'^^^s^- 
abatement  (1),  and  not  in  bar,  though  the  husband  might  sustain  a  writ  of 
error  (e),  and  if  she  marry  aft^r  writ,  and  before  plea,  her  coverture  must 
be  pleaded  in  abatement,  and  cannot  be  given  in  evidence  under  the  gene- 
ral issue  (  /*)  (2).     But  when  a  feme  improperly  sues  alone,  having  no  le- 
gal right  of  action,  she  will  be  nonsuited  (^)  ;  and  if  she  improperly  join 
in  an  action  with  her  husband,  who  ought  to  sue  alone,  the  defendant  may 
demur  (A),  or  the  judgment  will  be  arrested  (t),  or  reversed  on  a  writ  of 
error  {k).     And  if  the  husband  sue  alone,  when  the  wife  ought  to  h% 
joined,  either  in  her  own  right,  or  in  aiUre  droit,  he  will  be  nonsuited  (/)  ; 
or  if  the  objection  appear  on  the  record,  it  will  be  fatal  in  arrest  of  judg- 
ment or  on  error  (m).  .  • 


11.  WHO  TO  BE  DEFENDANTS. 

The  action  upon  an  express  contract,  whether  it  be  by  deed,  or  merely        n. 
in  writing,  or  by  parol,  must  in  general  be  brought  against  the  party  who  ?Y^^1^ 
made  it,  either  in  person  or  by  agent  (n).     And  although  in  the  case  of  a  tween  the 
deed  inter  pcutes  an  individual  not  named  as  a  party  cannot  sue  thereon,  oriffinal 
although  it  contain  a  covenant  with  him,  and  for  his  benefit  (o),  yet  this  rule  im^''^»«8»  aJ^^l 
does  not  protect  from  liability  a  party  who  executes  such  a  deed,  contain-  renoe  to  the 
ing  a  covenant  by  him,  although  he  is  not  described  as  a  party  thereto  (/?).     liability  of 

And  a  party  who  expressly  contracts,  and  permits  credit  to  bo  given  to  *^®  v^^tj, 
him,  is  liable,  although  he  were  not  the  strict  l^al  ou^ner  of  the  property 
in  respect  of  which  the  contract  is  made,  nor  beneficially  interested.  Thus 
the  owner  of  a  ship  is  prima  facie  liable  for  repairs  necessarily  done  to 
It  {q)  (8),  but  where  the  legal  title  to  a  vessel  remained  for  some  time 
after  the  sale  in  the  vendor,  and  during  that  time  the  captain,  by  the  direc- 
tion of  the  pixrchaser,  ordered  repairs,  it  was  decided  that  the  vendor  was 
not  liable  for  the  amount  (r)  (4).     So  the  mortgagee  of  a  ship  is  not 

(«)  8  T.  R  631.  {m)  1  Stra.  229.     Cro,  Jac.  424. 

(/ )  6  T.  R.  165.    Bao.  Ab.  Abatement,  G.  (n)  8  East,  12.    8  Bsp.  R.  26.    8  Campb. 

It  woald  be  pleadable  pad  darrein  continue  864,  856. 

ance  in  abatement,  if  it  occurred  after  the  de-  (o)  Ante^  8. 

fendant  had  pleaded  in  chief  to  the  declaration.  (p)  Carth.  76.    Holt  E.  210,  a  C.    Piatt 

Bee  Tidd,  9th  ed.  849  (2).  on  Cot.  7,  8. 

(ff)  4  T.  R.  861.  iq)  2  Campb.  889,  517.    4  P.  &  A.  852. 

A)  ISalk.  114.     1  Hen.  Bla.  108.    2Wilfl.  Cowp.  686.    See  also  8  East,  10.    11  Id.  485. 

:.  18  Id.  238. 

(i)  Cro.  Jao.  644.  (r)  8  East,  10.    See  18  East,  288.    16  Id. 

Ik)  2  Bin.  Kep.  1286.  169.    2  Campb.  517. 

(0  1  Sulk.  282.    Bac.  Abr.  Bar.  and  Feme^ 
K.     1  .M.  &  SeL  180,  181. 

(1)  Vide  NewtoQ  v.  Robinson,  Tayl.  72. 

(2)  Wilson  V.  HamUtoo,  4  i^erg.  &  R.  288. 
<8)  See  Abbott,  Shipping,  (6ih  Am.  ed.)  89. 

(4)  Leonard  v.  HanCington,  15  John.  298.  Thome  «.  Hioke,  7  Gowen,  697.  Cutler  «.  Thur- 
lo,  20  Maine,  218.  Harrington  v.  Fry,  2  Bingh.  179.  M'lver  v.  Humble,  16  East,  169.  Cox 
V,  Reid,  1  C.  &  P.  602.  Dawe  o.  Hadlook,  4  Piok.  458.  Portland  Bank  v.  Stubbs,  6  Mass. 
42-^  James  v.  BixbyJ  11  Mass.  84.  Maiden  v.  WhiUook,  1  Cowen,  29a  Vkle  WsadoTer  v. 
jR[Q|Eeboom,  7  John.  808.  Hnsa^  v.  Allen,  6  Mass.  168.  In  tho  oase  last  oited,  neither  the 
plaintiff  nor  the  master  had  notice  of  the  preTious  transfer. 
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"•        liable  for  wages,  or  repairs  where  the  party  claiming  the  debt  was  em- 
l^holT**  ployed  by  the  mortgagor  (5),  or  expressly  *gave  him  credit  {t)  (1).     So  if 
i^aliy  liable,    an  executor  trustee  carry  on  trade  as  trustee  for  the  benefit  of  the  chil- 
dren of  the  testator,  he  will  be  personally  liable  to  pay  the  debts,  and  may 
even  be  made  a  bankrupt  in  respect  of  them  (m). 

In  the  case  of  an  express  contract,  the  agreement  itself  will,  therefore, 
in  general,  remove  all  difSculty  with  regard  to  the  person  who  should  be 
sued  upon  it. 

.  ^ut  difficulties  frequently  occur  in  deciding  who  should  be  made  the  de- 

where  a  con-  fcndant  in  an  action  upon  a  promise  created  or  implied  by  law  from  a  par- 
tract  can       ticular  state  of  facts.     In  this  case  it  must  be  ascertained  who  is  the  party 
only  be  tm-   g^bject  to  the  kf^al  KabilUy  ;  for  he  is  the  person  who  should  be  sued  (.r). 
^  '*  '  *         A    mere    Equitable  or   moral    obligation   to   pay   a  demand   is,    in   the 
absence  of  an  express  promise,  insufficient  to  support  an  action  (;/)  (2). 
And  there  are  some  instances  in  which  even  an  express  promise  will  give 
no  additional  force  to  mere  equitable  liability,  as  in  the  case  of  a  prom- 
ise, without  any  new  consideration,  to  pay  a  legacy  (jz;),  or  the  share  of 
an  intestate's  effects  to  which  the  plaintiflF  is  entitled  uflder  the   Statute  of 
Distribution  (aV     In  these  cases,  the  subject-matter  is  more  peculiarly 
within  the  province   of  the   Courts   of  Equity,  and  a  Court  of  Common 

(a)  8  Campb.  364.  {x)  2  Hen.  Bla.  563.;  1  Hen.  Bla.  98. 

(0  7  B.  and  C.  80.    Kj.  k  M.  N.  P.  C.  (y)  See  Chit.  jun.  on  Con.  10. 

199;  2  Bingh.  179;  9  Moore,  344,  S.  C.  {z)  5  T.  R.  690;  7  B.  &  C.  544, 

(tt)  Viner  v.  Cadel,  8  Esp.  Rep.  88.  {a)  7  B.  &  C.  542. 


(1)  Tbe  mortgagee  of  a  vessel,  althoagb  the  register  or  enrolment  may  stand  in  his  name,  if 
he  has  not  taken  the  actual  possession  and  control  of  the  vessel  mortgaged,  is  not  held  liable  foF 
repairs  or  supplies  furnished  by  order  of  the  master,  acting  under  the  orders  and  authority  of 
the  mortgagor.  Cutler  v.  Thurlo,  20Mame,  218.  Ring  v.  Franklin,  2  Hall,  (N.  Y.)l.  Colson  r. 
Bondsey,  6  Qreenl.  474.  Winslow  v,  Tarbox,  18  Maine,  132.  Brooks  v.  Boudsey,  17  Pick.  441. 
M'Carte  v,  Huntington,  15  Johns.  298.  Lord  v  Fergurson,  9  N.  Hamp.  380.  Birbeck  v. 
Tucker,  2  Hall,  (N.  Y.)  121.  Tucker  v.  Buffington,  15  Mass.  477.  M'Intyreu.  Scott,  8  John. 
169.     Champliu  v.  Butler,  18  John.  169.     Phillips  v.  Sedley,  1  Wash.  C.  C.  226. 

But  the  mortgagee  is  liable  for  all  supplies  furnished  after  he  has  taken  possession,  although 
the  plaintiff  at  the  time  he  furnished  the  supplies  was  ignorant  of  the  fact,  that  the  defendant 
was  mortgagee.  Miln  v.  Spinola,  4  Hill,  (N.  Y.)  177.  Champlin  v.  Butler,  18  Johns.  169.  So 
where  a  bill  of  sale  is  unconditional,  the  purchaser  is  liable  for  supplies,  though  he  has  never 
taken  possession  of  the  vessel,  and  though  neither  the  mtister  nor  the  merchant  furnishing  sup- 
plies, had  any  knowledge  of  the  sale.     Lord  v.  Fergurson,  9  N.  Hamp.  880. 

In  respect  to  the  liability  for  repairs  and  supplies,  where  the  vessel  is  chartered,  see  Perry  v. 
Osborne,  6  Pick.  428,  where  the  court  remarked  that  generally  supplies  for  a  ship  are  furnished 
on  the  credit  of  the  master  and  owner;  but  where  the  ship  is  out  of  the  employment  of  the 
owner,  the  charterer,  whether  under  a  parol  or  written  contract,  is  held,  and  not  the  owner.  See 
also  to  the  same  effect,  Cutler  v.  Winsor,  6  Pick.  385.  Thomas  v.  Hamilton,  12  Pick.  428. 
Tucker  v.  Buffington,  15  Mass.  (Rand's  ed.)  481  note  (a);  8  Kent,  (5th  ed.)  186—130. 
Thompson  v.  Snow,  4  Greenl.  264.  Hallett  v.  Col.  Ins.  Co.  8  John.  272.  Kmery  v.  Hersey,  4 
Oreenl.  407.  Cutler  v.  Thurlo,  20  Maine,  217.  Houston  v.  Darling,  16  Maine,  413.  Winsor  v. 
Cutts,  7  Greenl.  261. 

(2)  See  Mills  v.  Wyman,  8  Pick.  207.  Andrews  v.  Ives,  8  Conn.  868.  Dodge  v.  Adams,  19 
Pick.  429.  Parker  v.  Carter,  6  Munf.  273.  MTherson  v.  Rees,  2  Pennsylv.  521.  Glass  v. 
B«Mh,  5  Vermont  175.  Barlow  v.  Smith,  4  Vermont,  144.  Commissioners  v.  Perry,  6  Haw.  M. 
58.  Turner  v.  Patridge,  8  Pennsylv.  172.  Snevely  v.  Read,  9  Watts,  491.  Stafford  v.  Bacon, 
25  Wend.  384.  S.  C.  2  Hill.  358.  A  moral  obligation  is  available  as  a  consideration  for  an 
express  promise,  in  those  cases  only,  where  a  prior  legal  obligation  has  existed,  which,  by  reason 
of  some  statute,  or  stubborn  rule  of  Uw,  cannot  now  be  enforced.  Cook  vJ  Bradley,  7  Conn.  57. 
See  Soouton  v.  Eisbrd,  7  John.  36;  Erwin  v,  Saunders,  1  Co  wen,  249;  Shippey  v.  Henderfloiit 
14  John.  178. 
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Law  cannot  so  effectually,  do  justice  between  all  parties ;  and  therefore  will  •       *'• 
Bot  recognize  even  an  express  promise  so  as  to  allow  an  action  to  be  brought  I'^^^'J^" 
thereon.  gaily  liable. 


The  general  rule  is,  that  a  cestui  que  trust  cannot  sue  his  trustee  at  law  When  or  not 
(6).     But  if  a  trustee  state  an  account,  and  admit  a  balance  due  from  him  ^5**^°^*  ^ 
to  the  cestui  que  trust,  he  may  be  sued  at  law  (c). 


trustee. 


A  contract  made  by  an  agent,  as  such,  is  in  law  the  contract  of  the  prin-  AgainBt 
cipal ;    Qui  facit  per  alium^  facit  per  se  (1).     The  assent  of  the  agent  is  the  Agents,  &o. 
assent  of  the  principal ;  the  former  is  the  mere  conduit  or  medium  by  which 
.the  contract  is  effected,  and  is  not  clothed  with   any   legal  or  beneficial 
interest  in  it  which  can  render  him  responsible  upon  the  agreement  (d),  al- 
though in  some  instances  he  may  sue  thereon  (c).     The  general  rule  there- 
fore is,  that  when  a  person  has  contracted,  in  the  capacity  of  an  agent,  and 
that  circumstance  is  known  at  the  time  to  the  person  with  whom  he  con- 
tracts, such  agent  is  not  liable  to  an  action  for  non-performance  of  the  con- 
tracts (/),  even  for  a  deceitful  warranty  {g),  if  he  had  authority  (2)  from 
his  principal  to  make  the  contract  (ft).     *For  the  same  reasons,  if  an  attor-  [    *35    ] 
ney   **  for  and  on  the  behalf  of  his  client,  and  as  his  agent,"  promise  to  pay 
money,  he  is  not  personally  liable  if  he  had  authority  from  his  client  (i)  (3). 
And  where  a  trader,  after  an  act  of  bankruptcy,  employed  an  auctioneer  to 
sell  goods,  who  sent  him  the  proceeds  by  the  hands  of  the  defendant,  it 


{b)  1  Holt,  N.  P.  C.  641.  See  2  Moore, 
240.  8  Taunt.  263,  S.  C;  Sand,  on  Uses, 
222.  2  Bro.  C.  C.  266.  See  further  and 
quaKfication  of  that  rule,  1  Chitty  Gen.  PracL 
fi  7  8 
*  (c)  1  Har.  &  Wol.  167. 

Id)  3  Chit.  Com.  Law,  104,  211;  Paley, 
Prin.  &  Agent,  251.  Who  may  be  an  agent, 
Co.  Lit.  52,  a. 

(e)  Antey  6,  7.  .         * 

(/)  See  rule  and  principle,  12  Ves.  852; 


15  East,  62,  66.  Paley,  Prin.  &  Agent,  246. 
8  Campb.  817.  2  M.  &  Sel.  488.  2  Taunt. 
887. 

iSf)  8  P.  Wma.  278,  279;  1  Bla.  Rep  670; 
2  Ld.  Raym.  1210;  Cowp.  565;  Burr.  1986;  1 
T.  R.  181,  674;  4  T.  R.  558;  Peake,  C.  N.  P. 
120;  Bac.  Abr.  Action  on  the  Case,  B.;  Ab- 
bot, 1st  ed.  229;  1  East,  507. 

(A)  8  P.  Wms.  279. 

(i)  8  P.  Wms.  277;  2  M.  &  SeL  488. 


(1)  If  a  note  signed  by  A.  individually,  be  declared  on  as  **  execnted  for  and  in  behalf  of  B. 
by  his  agent  A.,"  the  Tariance  will  be  fatal.  Rossiter  v.  Marsh,  4  Conn.  196.  Bo  if  such  note 
be  declared  on  as  the  act  and  deed  of  B.    ib. 

(2)  Hopkins  c.  Mehaffy,  11  Serg.  &  R.  128.  Vide  Carew  r.  Otis,  1  John.  418.  5  Ib.  266, 
n.  I.  Passmore  v.  Mott,  2  Binn.  201.  Bethune  v.  Neilson,  2  Caines,  189.  Mann  v.  Chandler, 
9  Mass.  885.     Dusenbury  vl  Ellis,  8  John.  Cas,  70. 

Doty  V,  Wilson.  14  John.  878.  Smith  r.  Ware,  18  John.  267.  In  Frear  v,  Hardenburgh,  5 
John.  272,  it  was  held  that  there  was  neither  a  legal  or  moral  obligation  on  the  owner  of  land 
to  pay  for  work  done  on  it  by  one  who  entered,  without  his  consent,  or  any  consent,  or  color  of 
rfgnt     See  20  John.  28.    Such  a  consideration  will  not  support  an  assumpsit,  ib. 

Dubois  V.  The  Delaware  and  Hudson  Canal  Company,  4  Wend.  286.  An  agent  renders  him- 
self personally  liable  when  he  makes  a  contract  upon  terms  which  he  knows  he  has  no  authority 
to  agree  to,  although  the  contract  be  made  in  the  line  of  his  business  as  agent.  Meech  v.  Smith, 
7  Wend.  815;  Cunningham  v.  Soules,  7  Wend.  106.  See  No.  41  Amer.  Jurist,  19, 20.  Woodes 
V,  Dennett,  9  N.  Hamp.  65.  Savage  r.  Rix,  9  N.  Hamp.  268.  Clarke  v.  Foster,  8  Vermont,  90. 
Simons  v.  Heard,  28  Pick.  120;  Newhall  v.  Dnnlap,  8  Shepley,  (Maine,)  180;  Feeter  v.  Heath, 
11  Wend.  477;  Chitty  Cont.  (6th  Am.  ed.)  227,  notes  (1)  and  (2). 

(8)  An  attorney  is  personally  liable  to  a  sherifiT,  and  so,  it  would  seem,  to  any  other  officer 
of  the  court,  for  his  ftes,  as  it  is  to  be  presumed  that  the  credit  was  given  to  the  attorney. 
Adams  9.  Hopkins,  6  John.  262;  Onsterhout  v.  Day,  9  John.  114. 


35  OV  THS  PAHTUSS  TO  AOTIOKa 

"-      .  was  decided  that  the  assignees  could  not  sue  the  latter  for  the  money  (jf). 

l^Who^S^   So  where  A,,  an  auctioneer,  being  employed  to  sell  an  estate  belonging  to 

Kally  Uable.    B.,  entered  into  and  signed  an  agreement  with  C.  for  the  purchase,  in  his 

own  name,  as  agent  of  B.,  and  B.  shortly  afterwards  signed  it,  and  added, 

'^  I  hereby  sanction  this  agreement,  and  approve  of  A.'s  having  sigued  the 

same  on  my  behalf,"  it  was  held  A.  was  not  personally  liable  (A). 

But  if  an  agent  covenant  under  seal  for  tiie  act  of  another,  though  he  de« 
scribe  himself  in  ihe  deed  as  contracting  for  and  on  the  part  and  behalf 
of  such  other  perspn  (^  (1)  ;  or  if  he  accept  or  draw  a  bill  of  exchange  gene- 
rally and  not  as  agent,  he  is  personally  liable  (jni)  (2)  unless  in  the  case  of 
an  agent  on  behalf  of  government  (ji)  (3).  So  where  the  defendant  by  f 
written  agreement,  expressed  to  be  made  ^'  by  himself  on  behalf  of  A.  B.  of 
the  one  part,  and  the  plaintiff,  of  the  other  part,"  stipulated  that  he  the 
defendant  would  execute  t^  the  plaintiff  a  lease  of  certain  premises,  which, 
as  it  was  proved,  belong  to  A.  B.,  Best,  C  .  J.  held,  that  the  defend- 
ant was  personally  liable  ;  and  he  added,  that  there  was  no  distinction  be* 
Agents  &c.  tween  deeds  and  parol  agreements  in  this  respect  (3).  And  where  the  so- 
licitors of  the  assignees  of  a  bankrupt,  upon  whose  hands  a  distress  bad 
been,  niade  by  the  landlord,  gave  a  written  undertaking,  stating  that  ''  they 
as  solicitors  to  the  assignees,  undertook  to  pay  the  rent,  &c."  they  were 
held  personally  liable  {p)  ;  and  in  general,  where  an  agent  enters  into  a 
written  agreement  as  if  ne  were  the  principal;  and  the  credit  is  given  to 

0)  4  Taunt  198;  8  Campb.  188;  9  Bing.  (n)   1  T.  R.   674;  Gow   Cns.  N.  P.   117; 

878;  but  see  4  M.  &  Sel.  259.  B.  &  B.  275  to  286j  7  Moore,  91,  1108»  S.  C. 

(A:)  5  Moore,  270;  2  B.  &  B.  452,  S.  C;  (o)  1  Ry.  &  Moo.  226;  see  6  Moore,  278. 

and  see  2  Taunt  874,  887.  Cp)  8  B.  &  Aid.  47;  see  also  2  D.  &  R. 

(/)  6  East,  148.  807;  1  B.  &  C.  160,  S.  C;  1  Gow.  117;  1 

(m)  Stra.  995;  1  B.  &  P.  868;  Sowerby  Stark.  14. 
V.  Butcher,  2  Crom.  &  Mees.  868. 


(1)  Vide  tfhite  v.  Skinner,  18  John.  807;  Tippets  v.  Walker,  4  Mass.  595;  Cutter  v.  Whitte- 
more,  10  Mass,  447;  Meyer  v.  Barker,  6  Binn.  228;  Sumner  v.  Williams,  8  Mass.  862;  Mitchell 
V.  Hazen,  4  Conn.  495;  Belden  v.  Seymour,  8  Conn.  24;  Duvall  v.  Craig,  1  Wheat  45;  Stone  v. 
Wood,  7  Cowen  458;  Stinchfield  v.  Little,  1  Greenl.  231;  Magill  v.  Hinsdale,  6  Conn.  464; 
Copeland  v.  Meroantile  Insurance  Company,  6  Pick.  198;  Key  v.  Farnham,  6  Har.  &  John.  418; 
Andrews  r.  £ste,  2  Fairf.  267;  New  England  Marine  Insurance  Company  v.  De  Wolf,  8  Pick. 
56;  Evans  v.  Wells,  22  Wend.  234;  Chitty  Cont  (5th  Amer.  ed.)  229,  and  notes. 

(2)  Or  draw  a  bill  of  exchange  generally,  without  stating  any  qualification  of  his  responsi- 
bility as  drawer,  though  the  payees  knew  he  was  but  an  agent.  Maybew  v.  Prince,  1 1  Mass.  54. 
The  drawer  of  a  note  at  guardian  of  another,  was  held  personally  liable,  Thatcher  v.  Diusmore, 
5  Mass.  299;  Foster  v.  Fuller,  6  Mass.  58.  A  Covenant  by  an  executor,  as  executor,  and  nci 
othervnte^  was  held  not  to  bind  him  personally.    Thayer  v.  Wendell,  1  Gallison,  87. 

(8)  An  agent  contracting  on  behalf  of  government  is  not  personally  liable.  Vide  Bainbridge 
V.  Downie,  6  Mass.  257;  Jones  v.  Le  Tombe,  8  Dall.  884.  So,  the  Secretary  at  War,  taking  a 
lease  of  a  building,  in  Washington,  ibr  the  use  of  the  war  of&oe,  was  held  not  to  be  liable  under  a 
covenant  contained  in  the  lease.  Hodgson  v.  Dexter,  1  Cranch,  845.  So,  the  president  of  a  cor- 
poration, sealing  a  covenant,  as  president,  and  on  behalf  of  the  corporation.  Hopkins  v.  Mehaf- 
fy,  11  Serg.  &  R.  126;  Randall  v.  Van  Vechten,  19  John.  60.  But  a  public  officer  may  render 
himself  liable  by  his  express  promise.  Gill  v.  Brown,  12  John.  885.  The  Supreme  Court  of  the 
State  of  New  York  have  decided,  that  an  agent  of  government,  known  as  such,  is  personally 
liable  on  a  contract  made  by  him  on  account  of  government,  unless  it  appear,  as  well  that  he 
contracted  in  his  official  capacity,  and  on  account  of  government,  as  that  the  other  party  gave 
the  credit,  and  intended  to  look  to  government  for  compensation.  Sheffield  v.  Watson,  8  Caines, 
69;  Sed  Vide  Walker  v.  Swartwout,  12  John.  444.    Swift  v.  Hopkins,  13  John.  818. 
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bim,  he  is  personally  liable  (q) ;  but  this  liability  must  be  collected  from  the         "• 
instrument  upon  a  reasonable  exposition  of  the   whole  of  its  terms  (r).  j,  whole- 
So,  if  a  person  being  an  agent  act  as  a  principal,  and  do  not  disclose  his  gaily  liable. 
principal,  or  declare  that  he  acts  as  agent  at  the  time  of  making  a  verbal 
contract,  and  the  credit  be  given  expressly  to  him,  he  will  be  personally  re- 
sponsible (s)  (1).     The  master  of  a  ship  is  in  general  *liable  for  necessaries  [   *36     ] 
famished  abroad  (/),  or  in  this  country,  unless  they  were  furnished  upon  the  Agenta,  &o. 
credit  of  the  owners  (m)  ;  and  he  or  the  owners  may  be  sued  upon  the  bill 
of  lading,  or  generally,  tor  the  loss  of  goods,  unless  there  has  been  an  ex- 
press contract  with  the  owners  (ar)  (2)  and  it  seems  that  a  policy  broker 
alone  can  be  sued  for  the  premiums  of  insurance  (y). 

Where  an  agent  does  not  pursue  in  any  degree  the  principal's  authori- 
ty {z)  ;  or  so  far  exceeds  it  as  to  discharge  the  principal  from  responsibili- 
ty for  his  acts  (a)  ;  or  where  he  acts  under  an  authority,  which  he  knows 
the  principal  has  no  right  to  give,  as  an  agent  selling  property  under  a  no- 
tice that  it  does  not  belong  to  his  principal;  he  is  personally  responsi- 
ble (6). 

There  is  a  material  distinction  between  an  action  against  an  agent  for 
the  recovery  of  damages  for  the  non-performance  of  the  contract,  and  an 
action  to  recover  back  a  specific  sum  of  money  received  by  him ;  for 
when  a  contract  has  been  rescinded,  or  a  person  has  received  money  as 
agent  of  another  who  had  no  right   thereto,  and  has  not  paid  it  over,  an 

(q)  2  East,  142.    6  T.  K  176;  1  T.  R.  (x)  Garth.  68.  Bao.  Ab.  Actions,  B. 

675.     15  East,  62;  6  Taunt.  147.     1  Marsh.  (y)  2  Marsh,  on  Ins.  204. 

500.  (z)  1  Eq.  Ab.  308. 

(r)  5  Moore,  270.     5  Taunt.  874,  887.  (a)  8  T.  R.   761.     1  Esp.  N.  P.  C.  112;  8 

(«)  3  Campb.  317.     15  East,  63,  66.     12  P.  Wms.  279;  5  B.  &  Aid.  84.     2  Taunt.  386, 

Vea.  862.     Pa>i.  246.     Peake,  C.  N.  P.  120.  10  Ves.  400. 

1  T.  R.  181.     7  T.  R.  359.     Burr.  1921.  {b)  Cowp.  565,  566.     4  Burr.  1984.     Bui. 

(<)  Cowp.  639.     7  T.  R.  812.  N.  P.  188.     Ld.  Raym.   1210.     4  T.  T.   558. 

(u)  Abbott  on  Shipping,  1st  edit.  95.  Stra.  480.     1  Taunt.  359.     2  Id.  886. 

(1)  Allen  V.  Rostain,  11  Serg.  &  R.  875.  If  the  seller  of  goods,  knowing  at  the  time  that  the 
buyer,  though  dealing  with  liim  in  his  own  name,  is  in  truth  the  agent  of  another,  elect  to  give 
the  credit  to  such  agent,  he  cannot  afterwards  recover  the  value  against  the  known  principal; 
but  if  the  principal  be  not  known  at  the  time  of  the  purchase  made  by  the  agent,  it  seems  that 
when  discovered,  the  principal  or  the  agent  may  be  sued  at  the  election  of  the  seller;  unless 
where  by  the  usage  of  trade,  the  credit  is  understood  to  be  confined  to  the  agent  so  dealing;  as 
particularly  in  the  case  of  principals  residing  abroad.  Patterson  v.  Gaudasequi,  15  East,  62. 
£t  Vide  Mauri  v.  Heffernan,  18  John.  68.  Jaques  v.  Todd,  8  Wend  88.  Lincoln  v.  Battelle,  6 
lb.  475.  Pentz  v.  Stanton,  10  ib.  271.  Tradesman's  Bank  v.  Astor,  11  Wend.  87.  Jeffrey  v, 
Bigelow,  13  Ib.  518. 

(2)  The  plaintiff  has  his  election  to  sue  either  the  one  or  the  other,  unless  there  were  a  spec- 
ial promise  from  either,  in  which  case  the  other  is  discharged.  Garnham  v.  Bennett,  Str. 
816.  Farmer  v.  Davis,  1  Term.  108.  Unless  there  is  some  special  contract,  the  master 
is  in  every  case  personally  responsible  upon  all  the  contracts,  which  he  makes  in  refer- 
ence to  the  employment,  repairs,  supplies  and  navigation  of  the  ship.  See  Watkins  v.  Laugh- 
ton,  8  John.  164;  Elliott  v,  Russell,  10  John.  1;  Dakey  v.  RusseU,  18  Martin.  The 
oaaster  is  liable  for  repairs  and  necessaries  ordered  by  him,  whether  at  home  or  abroad. 
James  V.  Bixby,  11  Mass.  84;  Marquand  v.  Webb,  16  John.  89;  Leonard  v.  Huntington,  15 
John.  298. 

If  there  is  a  special  promise  of  the  master  taken  and  relied  upon  the  owner  is  not  liable;  and 
on  the  other  hand,  if  there  is  a  special  promise  of  the  owners,  the  master  is  not  liable.  Husscy 
V.  Allen,  6  Mass.  163;  Chapman  v.  Durant,  10  Mass.  47;  James  v.  Bixby,  11  Mass.  84;  Wain- 
wright  V.  Crawford,  8  Yeates,  181;  Farrell  v.  M'Clea,  1  Dall.  896;  Schemerhom  v.  Loroas,  7 
John.  811;  Marquand  v.  Webb,  16  John.  89;  Muldon  v.  Whitlock,  1  Cowen,  29;  Thorn  v. 
llicks,  7  Cowen,  597;  Nickersen  v.  Monsoon,  5  Law  Rep.  416.  The  master  and  owners  of  a 
whaling  ship  are  not  liable  to  be  sued  jointly,  by  a  seaman,  for  his  Uy  or  share.  Matem  •. 
Gibbs,  Spragae,  658. 


86  OF   THB   PARTIES  TO  ACTIONS. 

''•        action  may  be  sustained  against  the  atzent  to  recover  the  money  (1):  and 

1.  Who  le-     ^^^  mere  passing  of  such  money  in  account  with  his  principal,  or  making 

gaily  liable,   a  rest,  without  any  new  credit  given  to  him,  fresh  bills  excepted,  or  further 

Agents,  &c.  sums  advanced  to  the  principal  in  consequence  of  it,  is  not  equivalent  to 

a  payment  of  the  money  to  the  principal  (c).     But,  in   general,   if  the 

■     money  be  paid  over  before  notice  to  retain  it,  the  agent  is  not  liable  (c?)  (2), 

unless  his  receipt  for  the  money  was  obviously  illegal,  or  his  authority  was 

wholly  void  (e)  (3). 

Where  persons  received  money  for  the  express  purpose  of  taking  up  a 
bill  of  exchange  two  days  after  it  became  due,  and  upon  tendering  it  to 
the  holders,  and  demanding  the  bill,  find  that  they  have  sent  it  back,  pro- 
tested for  non-acceptance,  to  the  person  who  indorsed  it  to  them,  it  was 
held,  that  such  persons,  having  received  fresh  orders  not  to  pay  the  bill, 
were  not  liable  to  an  action  by  the  holders  for  money  had  and  received, 
when,  upon  the  bill  being  procured  and  tendered  to  them,  they  refused  to 
pay  the  money  (/).  A  person,  who,  as  a  banker  or  agent  receives 
money  from  A.  to  be  paid  to  B.,  and  to  other  difierent  persons,  cannot  m 
general  be  sued  by  B.,  for  his  share,  unless  he  has  expressly  agreed  to 
[  *87  ]  appropriate  the  money  to  the  purpose  for  *  which  it  was  sent  {g).  Nor 
can  an  action  for  money  had  and  received  be  maintained  against  a  mere 
bearer  of  money  from  one  person  to  another  (A)  ;  or  a  mere  collector  or 
receiver  who  has  bona  fide  paid  it  over  (i) ;  or  against  churchwarden  to 
recover  back  dues  which,  before  the  commencement  of  the  action,  had 
been  paid  over  to  the  trustees  of  a  chapel,  for  whom  it  was  received  (Ar) ; 
or  against  an  arbitrator  to  recover  money  desposited  with  him  by  a 
bankrupt,  subject  to  an  award,  and  which  money  the  arbitrator  bona  fide 
paid  over  to  the  person  whom  he  thought  entitled  to  receive  it,  before 
the  issuing  of  the  commission,  and  without  notice  of  the  act  of  bank- 
ruptcy (/).  But  auctioneers  and  stakeholders  are  considered  in  the  light 
of  trustees  for  both  parties,  and  are  bound  to  retain  the  money  deposited 
with  them,  until  it  be  ascertained  which  of  the  parties  is  entitled  to  receive 
them  (w). 

The  agents  of  government  are  not  in  general  liable  upon  contracts  avow- 
edly entered  into  by  thejn  in  their  official  capacity  (4).  Thus,  neither  the 
governor  of  a  fort  or  colony  (w),  nor  a  military  commissary  (o),  nor  the 
captain  of  a  regiment  (/?),  or  ship  (9),  is  liable  for  goods  ordered  by  him 

(c)  3  M.  &  Sel.  344;   Cowp.  666;  Stra.  {h)  4  Taunt.  198. 

480;  6  Taunt.  816.  (t)  4  Burr.  1986;.  4  T.  R  664,  666. 

(rf)  Cowp.  666;  Burr.     1986;  Ld.  Raym.  (/c)  8  Taunt  186. 

1210;  4  T.  R.  668;  Stra.   480;  Bui.  N.  P.  (Z)  7  B.  &  C.  101. 

134;  10  Mod.  28;  2  Esp.  Rep.  607;  6  Moore,  (m)  4  Burr.  2689;  7  Moore,  466.    As  to 

106;  8  Taunt.  737.  deposits  on  legal  or  illegal  wagers,  see  Chitty 

(e)  1  Campb.  896,  664;  3  Esp.  N.  P.  168;  jun.  Con.  193;  7  Price  640;  8  B.  &  C.  227. 

1  Stra.  480;  Cowp.  69;  1  Taunt.  869.  (w)  1  T.  R.  182;  2  Moore,  627 

(/)  1  Moore,  64;  see  14  East,  682,  690;  (o)  1  T.  R.  180. 

.  2  Bing.  7;  9  Moore,  34.  S.  C.  {p)  1  East,  186,  279. 

{g)  14  East,  682;  7  Taunt.  889;  1  R.  &  {q)  1  T.  R.  674. 
M.  68;  3  Cromp.  &  J.  83;  1  Marsh.  182. 

(1)  Vide  Campbell  ».  Hall,  Cowp.  204.  Hardacre  v.  Stewart,  6  Esp.  108.  Hearsay  v. 
Pruyn,  7  John.  170.    Whitbread  v,  Brooksbank,  Cowp.  69. 

(2)  Vide  Carew  r.  Otis,  1  John.  418.     Jefla  v.  York,  10  Cush.  892. 

(8)  Or  the  payment  was  compulsory,  and  not  made  expressly  for  the  use  of  the  principal. 
Ripley  v.  Gelston,  9  John.  201;  Mowatt  v,  M'Clellan,  1  Wend.  173;  Mitchell  v.  Bristol,  10  ib. 
492.  When  an  agent  acts  in  good  faith,  under  an  authority  which  he  supposes  to  be  good,  and 
omits  to  state  nothing  which  tends  to  discredit  his  powers,  he  is  not  liable,  though  his  authority 
may  have  terminated  or  have  been  Toid.  Smenb.  v.  Uberry,  10  Mees.  &  W.  1;  Jefts  v,  York, 
10  Cushing,  892. 

(4)  Se«  ante,  86,  note. 
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for  the  public* service,  in  cases  where  he  does  not  expressly  pledge  his  in-         "• 
dividual  credit  and  responsibility.     Nor  is  the  secretary  of  war  liable  to  a  i^who^ic^ 
retired  clerk  of  the  war  office  for  his  retired  allowance,  although  such  al-  gaii^  liable, 
lowance  was   included  in  certain   funds   received  by  the  defendant  in  his  -Agents,  &o. 
official  character  (r).     Nor  are  justices  of  the  peace,  contracting  on  behalf 
of  the  public  for  rebuilding  a  public  bridge,  under  the  provisions  of  an  act 
of  parliament  which  provides  a  fund  for  the  payment,  liable  to  the  con- 
tractor {s)  ;  and  it  seems  that  where  a  servant  of  the  crown  expressly  con- 
tracts on  account  of  government,  he  is  not  responsible,  although  the  agree- 
ment be  under  seal  (t). 

In  Horsley  v.  Bell  (w),  a  bill  having  been  filed  by  the  plaintiflF,  the  un- 
dertaker of  a  navigation;  against  the  commissioners  named  in  the  act  for 
carrying  it  on,  who  had  signed  the  several  orders,  it  was  contended,  first, 
that  the  defendants  were  not  personally  liable,  because  they  were  exercis- 
ing a  public  trust,  and  the  credit  was  given  to  the  undertaking  itself,  and 
not  personally  to  them,  and  the  remedy  was  therefore  in  rem  ;  secondly, 
that  those  who  had  been  present  at  the  meetings,  and  had  signed  some, 
but  not  all  the  orders,  were  liable  only  to  those  which  they  had  respective- 
ly signed.  But  Lord  Chancellor  Thurlow,  assjsted  by  Ashhurst  and  Gould, 
Justices,  held,  first,  that  'the  commissioners  were  personally  liable;  [  *38  ] 
and,  secondly,  they  were  all  liable  in  respect  of  all  the  orders.  Lord 
Thurlow  said,  *'  Who  would  make  a  contract  on  the  credit  of  toll,  which 
it  is  in  the  power  of  the  commissioners  to  raise,  or  not,  at  their  pleasure  ? 
Then  upon  whose  credit  must  the  contract  be?  Certainly  that  of  the 
commissioners  who  act.  It  is  their  fault  if  they  enter  into  contracts  when 
they  have  no  money  to  answer  them.  They  have  made  themselves  liable 
by  their  own  acts."  And  this  doctrine  was  confirmed  in  the  recent  case 
of  Eaton  t?.  Bell  (2:).  It  appeared  •  that  an  enclosure  act  empowered  the 
commissioners  to  make  a  rate  to  defniy  the  expenses  of  passing  and  exe- 
cuting the  act ;  and  enacted,  that  persons  advancing  money  should  be  re- 
paid out  of  the  first  money  raised  by  the  commissioners.  Expenses  were 
incurred  in  the  execution  of  the  act  before  any  rate  was  made.  To  dc-  * 
fray  these  expenses,  the  commissioners  drew  drafts  upon  their  bankers,  re- 
quiring them  to  pay  the  sums  therein  mentioned,  on  account  of  the  public 
drainage,  and  to  place  the  same  to  their  account  as  commissioners.  The 
bankers,  during  a  period  of 'six  years,  continued  to  advance  considerable 
sums,  by  paying  drafts;  and  it  was  held,  that  the  commissioners  were 
personally  responsible  to  the  bankers  for  the  drafts  so  made.  And  a 
churchwarden,  who  employs  a  person  to  make  a  plan  of  the  church,  in 
order  that  the  plan  may  be  laid  before  certain  commissioners  for  building 
new  churches,  is  personally  liable  to  such  person  (y).  These  cases  appear 
to  have  been  decided  upon  the  ground  that  the  several  parties  sued  had 
within  their  reach  the  means  of  indemnifying  themselves  by  making  rates, 
or  out  of  funds  m  their  hands  or  power  (^r).  And  it  has  been  decided  that 
vestrymen,  who  at  a  vestry  meeting  sign  a  resolution  ordering  the  parish 
surveyors  to  take  steps  for  defending  an  indictment  for  not  repairing  a  road, 

(r)  7  Moore^  91;  2  B.  &  B.  275,  S.  C.  (x)  6  B.  &  Aid.  84. 

(<)  2  Moore,  621.  (y)  Brook  v.  Guest,  N.  P.  StafTord,  8am 

(0  1  T.  R.  674;  2  Moore,  621.  mer  Assises,  1825»  cHe<l  8  Bing.  481. 
(tt)  1  Bro.  C.  C.  101;  Ambl.  770;  Paley,  («)  See  3  Bing.  483. 
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"'         nre  not  liable  to  the  attorney  employed  by  the  surveyor;  because  the  con- 
irNvho^le-    ^^^^  ^^  ^^®  business  relative  to  the  road  was  more  peculiarly  the  province 
gaily  liable   of  the  surveyor,  who  could  have  afterwards  charged  the  parish  in  his   ac- 
count, and  been  reimbursed  by  a  regular  parish  rate  (a).     The  surveyor 
Agents,  &c.  Qf  ^  turnpike  road  employed  by  and   acting  by  order  of  commissioners, 
appears  not  to  be  liable  to  persons  who  perform  work  in  repairing   the 
road  ;  for  in  such  case  the  surveyor  is  to  be  viewed  ia  the  light  of  a  mere 
servant  of  the  commissioners  (6). 

Where  the  agent  does  not,  at  the  time  the  contract  is  made,  disclose 
that  he  is  acting  merely  as  an  agent,  and  the  principal  is  unknown,  the 
latter  may,  when  discovered,  be  sued  upon  the  agreement  (c).  And  the 
[  •  *39  ]  principal  is  also  responsible  for  the  price  of  goods  ♦ordered  by  his  agent, 
who  disclosed  that  he  was  acting  merely  as  such,  but  did  not  express  who 
his  principal  was,  although  the  vendor  had  actually  debited  the  agent  with- 
out inquiring  the  name  of  his  employer ;  for  in  such  case  the  vendor  cannot 
be  considered  to  have  had  the  mi^ns  of  electing  finally  to  give  credit  to  the 
agent  only  {d). 

But  the  principal  is  not  liable  upon  the  contract  of  his  agent,  if  the 
other  party  to  the  agreement,  with  full  knowledge  of  the  facts,  and  the 
power  and  means  of  deciding  to  whom  he  will  give  credit,  elect  to  give 
credit  to  the  agent  only,  in  his  individual  character  (c)  (1). 
Partners,  At  law,  one  partner  or  tenant  in  common  cannot  in  general  sue  his  co- 

^common  \c  P^^^"^^  C^)  or  co-tenant,  in  any  action  in  form  ex  contractu^/) ;  but  must 
suing  each  proceed  by  action  of  account  ((7),  or  by  bill  in  equity  (3).  This  rule  is 
othe-  .  founded  on  the  nature  of  the  situation  of  the  parties,  the  difficulty  at  law 

of  adjusting  complicated  accounts  between  them,  and  the  propriety  arising 
from  the  supposed  confidence  reposed  by  the  parties  in  each  other,  of 
their  being  examined  upon  oath,  which  can  only  be  eifectcd  in  a  Court  of 
equity.  Therefore,  in  the  case  of  a  partnership,  whether  it  be  a  general 
or  particular  partnership,  one  partner  cannot  at  law  recover  his  share  of 
money  received  by  the  other  on  account  of  the  firm,  unless  on  a  final  bal- 
ance of  all  accounts  a  particular  sum  be  found  due  to  one  partner,  which 

(a)  3  Blng.  878.  (c)  16  East,  62;  4  Taunt.  574;  9  B.  &  C. 

{b)    1   Bla.  Rep.  670.     As  to  liability  of  89,  90. 
trustees  of  a  turtipike  road,  10  Blng.   283.  (/)  2  T.  R.  428;  2  B.  &.  P.  124;  4  East, 

The  subscribers  who  attend  a  committee  of  144;  4  Esp.    R.   1^2;  2  Miirsh.  319,   324;    I 

a  hospital  are  liable  to  the  creditors  of  such  B.   &   C.   74;  8  Id.  345;    2  Crom.  &   Mwa. 

hospital.  7  Bing.  706.  861;  2  Bing.  N.  C.  108.     But  a  partnership 

(c)  16  East,  07;  4  Taunt.  576,  note,     pp.r  must  have  been  actually  formed,  3  B.  &  C 

Lord  Tenterden,  9  B.  &  C.  86.     Sec  ante,  34,  814. 
85,  36.  {g)  Bac.  Ab.  Account.  Willes,  208. 

{(l)  9  B.  &  C.  78. 


(1)  Sec  ante,  85  a.  n.  (1.)  Pctapsco  Ins.  Co.  9.  Smith,  6  Flar.  &  John.  171;  Westmoreland 
V.  Davis,  1  Ala.  N.  S.  299;  French  v.  Price,  24  Pick.  18.  Abbott  on  Shipping,  (6th  Am.  ed.) 
185,  186,  note. 

(2)  Murray  «.  Bogart,  14  John.  318;  Beach  v.  Hotchkiss,  2  Conn.  425;  Walker  r.  Long, 
2  P  A.  Browne,  125;  Ozeas  v.  Johnson,  4  Dall.  434;  1  'Biun.  194;  Young  r.  Brick,  2  Penn. 
668;  Course  v.  Prince,  1  Const.  Ct.  413;  Kenne<ly  v.  M*Fmlon,  8  Hnr.  &  John.  194.  AUUr 
in  Massjichusetts,  Brigham  v.  Eveleth,  Jones  r.  Harraden,  9  Mass.  688,  640;  Bund  v.  Hays,  12 
Mass.  84;  Wilbey  r.  Phinney,  15  Mass.  112;  Fanning  r.  Chadwick,  3  Pick.  420;  Brinley  r. 
Kupfer,  6  Pick.  179;  Westerlo  v.  Everston,  1  Wend.  632;  Farr  v.  Smith,  9  Wend.  838. 

(8)  Vide  Niven  v.  Spickerman,  12  Jcbn.  401;  Oieas  r.  Johnson,  1  Binn.  191. 
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the  other  expressly  promises  to  pay  (A)  (1)  (2)  ;  or  unless  there  be  an  ex-         "• 
press  covenant  to  account,  &c.  (i)  PEreNDAKw, 

It  has  been  held  that  assumpsit  for  money  had  and  received  may  be  main-    '  ^   ^[^11^ 
tained  against  one  who  had  been  a  member  of  a  benefit  club,  for  money  PartDers, 
intrusted   to   his   keeping   by   the   rest   of  the    society,    in   the   name   of  ^^-  suing 
the  oflBoera   properly  appointed  for  managing  their  afi^irs,  under  the  arti-  ^     ^^ 
cles  {k)  (3).     So  one  joint  contractor  who  pays  money  for  another,  the 
whole  of  which,  or  a  particular  part  of  which  the  latter  had  engaged  to  pay, 
may  recover  it  from  the  other  as  money  paid  to  his  use  (/)  (4),  and  if  one  of 
two  joint  contractors  refer  the  claim  of  a  third  person  to  damages  upon  the 
contract   to   arbitration,  and   pay   over   the   sum  awarded  to  the  claimant, 
he  may  sue  his  co-contractor  for  money  paid  (m).     In  the  case,  however, 
of  a  general  unsettled  account  between  partners,  one  who  has  been  com- 
pelled to  pay  the  whole  of  a  creditor's  demand  cannot  sue  his  co-partner  at 
law  (n). 

In  the  case  of  a  personal  chattel,  or  of  trees  severed  from  the  land,  *if  [  "^^40  ] 
one  or  two  more  joint-tenants  or  tenants  in  common,  by  the  sale  there- 
of, convert  the  thins;  into  money,  the  joint  interest  is  determined,  and  each 
bath  a  separate  interest  for  a  sum  certain,  and  may  support  money  had 
and  received  against  the  other  (0)  (5)  ;  and  one  partner  may  maintain  an 
action  for  money  had  and  received,  against  the  other  partner  for  money  re- 
ceived, to  the  separate  use  of  the  former,  and  wrongfully   carried  to  the 

{h)  2  T.  R.  478;  2  Blng.  170;  8  Bing.  56,  (/)  6  TaunL  280;  1  Marsb.  G03;  1  East, 

06;  6  B.  &  (\  149.     See  1  Holt,  868.  29;   8  T.   EL  614;   Rol.  Abr.   Action  sar  le 

(t)  2  T.  R.  482;  7  Mod.  116;  18  East,  8,  Case,  24  pi.  81;  8  Camp.  168. 

588;  2  CroiD.   &  Mees.  861;  1  Bing.  N.  C.  (m)  4  Moore,  840. 

399;  2  Bing.  N.  C.  108.  (n)  1  Stark.  78,  79. 

{k)  6  Price,  131.  (o)  Willes,  209;  8  T.  R.  146. 

(1)  Vide  Cassy  v.  Brnsb,  2  Caines,  298;  Halsted  v.  Scbenelsel,  17  John.  80;  Westerlo  v. 
Evertfion,  1  Wend.  582;  Coarse  v.  Prince,  1  Const.  416.  There  need  not  be  an  express  prom« 
ise  in  Pennsylvania.  The  action  may  be  maintained  if  the  accounts  have  been  settled  and  a 
balance  struck,  which  mnst  be  the  act  of  both  parties.  Oieas  v.  Johnson,  1  BJnn.  191;  La-  « 
malire  v.  <'aae,  1  Wash.  C.  C.  481.  So,  if  one  partner  covenant  to  pay  all  debts  due  from  the 
partnership,  he  is  liable  for  a  debt  due  from  the  partnership  to  one  of  the  other  co-partners.*  * 
Hobiirt  V.  Howard,  7  Mass.  804;  dough  r.  Hoffman,  5  Wend.  499.  But,  it  teemSy  that  in 
Pennsylvania  since  the  act  of  4th  April,  1831,  a  claim  for  a  bahince  arising  from  partnership 
transactions,  may  be  set  off  in  OMSumptity  though  such  balance  has  not  been  ascertained  by  au- 
ditors in  an  action  of  account.     M'Faddan  v.  Lrwin,  2  Whart  87. 

(2)  Where  a  balance  has  been  struck  between  partners,  an  action  lies,  vrithout  an  express 
promise  to  pay  suck  balance,  Wray  v.  Milestone,  5  Mees  &  W.  21.  See  Williams  v.  Henshaw, 
11  Pick.  82,  S.  C;  12  Pick.  878;  Clark  v.  Dibble,  16  Wend.  608;  Sally  v,  Capps,  1  Ala,, 
N.  a  121;  Barger  v.  Collins,  7  Har.  &  Johns.  218;  Chase  v,  Giirvin,  19  Maine,  211;  Gibson 
V.  Moore,  6  N.  Hamp.  547.  Collyer  Partn.  (Perkinses  ed.)§  281,  note  and  cases  cited;  where 
will  be  fi)ua  1  the  law  as  held  in  the  several  states  upon  this  subject 

(8)  The  decision  in  thip  cnse  (Sharpe  v.  Warren,  6  Price,  181)  can  only  be  sustained  on  the 
ground  that  the  Act  of  Ptu  liament  vested  the  right  to  sue  in  the  officers  of  the  society. 

When  a  board  of  directors  consists  of  sixteen,  a  joint  action  against  four  of  the  number  can- 
not be  mainiaine'.I.  Franklin  Fire  Ins.  Co.  v,  Jenkins,  3  Wend.  130.  And  no  action  lies  by 
one  partner  against  another,  except  there  has  been  a  settlement  of  accounts,  and  promise  to  pay 
the  balance.     Niv^n  r.  Spickerman,  12  John.  401. 

(4)  Jolini<on  t>.  Johnson,  11   Mass.  859;  Bachelder  r.  Fiske,  17  Mass.  464;  Keith  v.  Easton, 
.21  Pick.  261,  20J;  Wiggin  v.  Suffolk  Ins.  Co.  18  IMck.  145,  158.     Co-trespassers  are  not  enti- 
tled to  contribution  from  each  other.     Campbell  v.  Phelps,  1  Pick.  02,  65;  Vose  v.  Grant,  15 
Mass.  505,  521. 

(5)  Vide  Selden  p.  Hickok,  2  Caines,  166.  One  tenant  in  common  cannot  maintain  assump- 
sit against  his  co-t^mant,  or  the  guardian  of  his  co-tonant  or  the  agent  of  such  guardian,  fur 
a  portion  of  the  rent  received  by  either.  The  only  remedy  is,  by  action  of  account  or  bill  in 
equity.  Sherman  i^.  Ballon,  8  Cowen,  804.  One  tenant  in  common  cannot,  like  a  partner, 
sell  the  whole  interest  of  hi^  co-tenant.  If  he  do  so,  trover  lies  by  the  other.  Hyde  v.  Stone,  9 
Cowen,  230.    A  tenant  in  common  cannot  recover  for  repairs  to  the  land,  without  a  previous 
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"•  partnership  account  (p)  ;  and  a  partner  may  recover  money  paid  to  his  oo- 
i**^\vh"^^'^  partner  for  the  purpose  of  being  paid  over,  as  the  plaintiff's  liquidated  share 
gaily  liiibiie.  ^^  *  ^®^'  ^^  ^^^^^  P^^^  Creditor,  if  it  be  not  so  applied,  and  the  plaintiff  be 
Partners  obliged  to  pay  such  joint  creditor  {q)  (1).  So,  one  of  several  co-sureties 
^c.^euing  in  a  bond,  &c.  who  has  been  obliged  to  pay  more  than  his  proportion,  may 
" "  recover  against  any  one  of  the  others  his  proportion  of  the  money  paid  un- 
der the  bond,  &c.  (r)  (2).  And  an  action  at  law  is  sustainable  to  recover  a 
contribution  in  the  nature  of  general  average  by  the  shipper  of  goods 
against  another  {s)  (8).  And  if  there  be  not  an  actual  partnership,  one 
of  several  pjirties  interested  in  profits  may  in  general  proceed  at  law  again>t 
a  person  who  has  re<5eived  his  share  ;  thus,  if  a  sailor  engage  on  a  whaling 
voyage,  and  is  to  receive  a  certain  proportion  of  the  profits  of  the  voyage 
in  lieu  of  wages,  when  the  cargo. is  sold  he  may  maintain  an  action  for  his 
wages  against  the  captain,  and  shall  not  be  considered  as  a  partner  (/)  (4). 
And  when  the  agreement  between  two  does  not  constitute  a  partnership  aa 
between  themselves,  but  only  an  agreement  in  favor  of  one,  as  a  compensa- 
tion for  trouble  and  credit,  he  may  sue  the  other,  though,  as  between  third 
persons,  both  might  be  liable  as  partners  {u)  (5). 

It  is  an  answer  to  an  action  that  a  party  is  legcdly  interested  in  each  side 
of  the  question.  A  party  cannot  be  both  plaintiff  and  defendant  in  an  ac- 
tion (^)(t3).     If  therefore,  one  of  the  plaintiflb  be  also  a  member  of  the  firm 

ip)  2  T.  R.  476.  (f)  8  Campb.  180;  1  East,  220;  4  Taunt. 

iq)  1  East,  20;  W  East,  7;  6  Taunt  289.  128. 

(r>  2  B.  &  P.  268,  270;  8  T.  R.  801,  614;  (0  ^  Ssp-  N.  P.   182;  and  Bee  8  B.  &  C 

2  T.   R.  100;  6  B.   &  C.  689;  1   Moore.  2.  814. 

8ce  the  distinction  in  aisca  of  tori,  8  T.  R.  (u)  4  East,  144. 

186;  1  Campb.  843,  356;  2  Id.  452.     But  no  (x)  2  B.  &  P.  124;    5  Chitty  539,    8.  C. 

part  of  the  costs  paid  or  incurred  by  the  one  2  Marsh.  819;  6  Taunt.  597;  see  9  B.  &  C. 

surety  in  an  action  against  him  on  the  tx>nd,  356.     This  may  be  given  in  evideuoe  under 

&c.  given,  for  the  principal,  is  recoverable  the  general  issue,  6  BiB^r,  197. 
against  the  co-surety  by  way  of  oontribntioD, 
8  C.  &  P.  467. 

request  to  join  in  making  the  repairs.  Mumfonl  r.  Brown,  6  Cowen,  475.  Nor  can  the  owner 
of  a  chamber  recover  against  the  owner  of  the  room  on  the  lower  floor  and  of  the  cellar,  for  con- 
tribution towards  necessary  repairs  of  the  roof  of  the  house.  Lohng  v.  Bacon,  4  Mais.  676; 
Checseborough  v.  Green,  10  Conn.  818. 

(1)  Where  one  partner  gives  a  promissory  note  to  another  partner,  for  the  uste  of  the  firm, 
the  payee  may  maintain  an  action  in  his  own  name.  Van  Nosa  v.  Forest,  8  Cranch,  30.  But 
if  one  partner  pays  the  debt  of  his  firm,  it  is  not  competent  to  the  creditor  to  kiH?p  the  debt  alive« 
and  authorize  such  partner  to  enforce  it  against  his  co-partner.  Le  Page  v.  McCrea,  1  Wend. 
164. 

(2)  Vide  the  People  v.  Duncan,  1  John.  811;  Johnson  v.  Johnson,  11  M.isa.  88'.);  llichanl 
son  r.  Fisk,  17  Mass.  464;  Crowders  v,  Shelby,  5  J.  J.  Marsh,  270;  Liddenlitle  v.  itobinson,  2 
Brook,  160;  Harrieon  v.  Ferguson,  2  Bailey,  897.  The  implied  promise  of  a  principal  to  in- 
demnijfy  hia  sureties  is  regarded  as  made  to  them  jointly  and  severally;  and  when  tliey  jointly 
pay  money  for  him,  they  may  join  in  a  suit  against  him,  on  such  implietl  promise,  fur  reim- 
bursement. Applcton  V,  Basoomb,  8  Metcalf,  169,  Pearson  v.  Parker,  3  N.  Hamp.  iHJij;  Jew- 
ett  V.  Cornforth,  8  Oreenl.  107;  Day  v.  Swann,  18  Maine,  165;  Doolittle  v,  Dwight,  2  Metcalf. 
501.     But  see  Oould  r.  Qouid,  8  Cowen,  168. 

(8)  As  in  the  case  of  persons  running  a  line  of  stages,  where  each  has  his  separate  portion  of 
the  road,  and  provides  horses  and  cmriages  at  hia  own  expense  and  risk.  Wetmure  r.  Cbeeee- 
borough,  and  Baker  v.  Swan,  9  John.  307. 

(4)  See  17  Mass.  206. 

(5)  Vide  Muzzy  v.  Whitney,  10  John.  228;  Dry  v.  Boswell,  1  Camp.  829. 

(6)  Wesoott  V,  Price,  Wright,  220;  Graham  v.  Harris,  5  Qill.  &  John.  887;  Eastman  v. 
Wright,  6  Pick.  816;  Warren  v.  Steam,  19  Pick.  78;  Livingston  v.  Livingston,  2  Con.  Ct. 
428;  Portland  Bank  v.  Hyde,  2Fairf.  196;  GrifiSth  v.  Chew,  8  Serg.  &  R.  80.  Thayer  r.  Buffum, 
11  Metcalf,  898;  Belknap  v.  Giobens,  13  Metcalf,  471.  And  this  rule  will  oper.ite,  although 
the  party  nppears  on  one  side,  in  his  personal,  and  on  the  other,  in  an  official  character. 
Pearson  v.  Nesbitt,  1  Dev.  816.  See  Jostioes  «.  Bonner,  6  Dev.  jSS8\  Thompson  v.  Page,  1 
Metcalf,  665. 
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against  which  the  action  is  brought,  upon  a  contract  entered  into  bj  the  firm         "• 
the  action  shall  fail,  although  the  other  partners  only  be  sued  (y).     And  ^^'J^^^'^'^^' 
where  the  agent,  employed  in  endeavoring  to  carry  through  Parliament  a    '^y  yiJ^q, 
bill  for  making  a  railway,  sued  the  chairman  of  a  committee  of  subscrib-  partners, 
era  to  the  undertaking  for  his  work  and   labor,  and  expenses  incurred  as  &c.  suing 
such  agent,  and  it  appeared  that  he  himself  was  a  subscriber  to  the  under-  p^^Kj^^®^'  -, 
taking,  it  was  held  the  action  ^  would  not  lie  {z).     And  in  a3sumj)sit  by  A.  l  •> 

B.  and  G.  against  D.  as  of  one  of  the  indorsers  of  a  promissory  bote,  drawn 
by-E.  in  favor  of  himself  and  of  the  said  G.  and  D.  then  in  partnership, 
and  by  them  indorsed  to  the  plaintiffs,  a  plea  in  bar  that  G.  one  of  the  plain- 
ti£&  is  liable  as  an  indorser,  together  with  the  defendant,  was  held  good  on 
special  demurrer  (a)  ;  and  in  an  action  by  several  as  executors,  a  plea  in 
bar  that  the  promises  were  made  by  the  defendants  jointly  with  one  of 
the  plaintiffs,  is  sufficient  (6).  So  if  A.  an  attorney,  and  A.  and  G. 
were  members  of  a  trading  company,  and  after  the  dissolution  of  that 
company,  B.  and  G.  be  sued  by  creditors  of  the  company  and  retain  A. 
to  defend  the  action,  the  latter  being,  as  a  member  of  the  company,  jointly 
liable  to  contribute  to  the  expense  of  defending  those  actions,  cannot  sue 
B.  and  G.  for  his  bill  of  costs  (c). 

A  lunatic  is  liable  for  goods  suitable  to  his  rank,  supplied  to  him  upon  a 
contract,  which  a  person,  not  aware  of  his  infirmity,  bona  fide  enters  into 
with  him  (d). 

A  contract,  whether  it  be  by  specialty  or  not,  is  either  joint,  or  it  is  2diy.  With 
several ;  or  parties  may  bind  themselves  jointly  and  severally.     It  would  be  ^^^^^mber 
a  pursuit  foreign  to  the  object  of  this  Treatise,  to  detail  the  various  instan-  of  dcfend- 
ces  in  which  contracts  shall  be  considered  to  entail  upon  the  parties  a  joint  ants,  and 
or  separate  responsibility  (e).     The  rule  is,  that  several  persons  contracting  ^^^^  ^^^ 
together   with  the  same  party,  for  one  and  the  same   act,  shall  be  regarded 
as  jointly  and  not  individually  or  separately   liable,  in  the  absence  of  any 
express  words  to  show  that  a  distinct  as  well  As  entire  liability  was  intend- 
ed to  fasten  upon   the  promisors  (/).     This  rule  is  more  particularly  obvi- 
ous in  the  case  of  promises  implied  by  law.     But  in  the  case  of  parties  de- 
mising or  granting  the  separate  interest  of  each  in  an  estate,  it  seems,  that 
the  covenant  implied  by  law  from  the  word  "  demise,"  or  even  an  express 
covenant  by  the  two,  without  express  words  of  severalty,  shall  be  considered 
co-extensive  with  the  interest  granted,  and  therefore  shall  be  several  where 
a  several  interest  is  granted,  and  joint,  if  a  joint  estate  be  granted  (^). 


sued. 


(y)  Id. 

iz)  1  B.  &  r.  74;  2  D.  &  R.  196,  S.  C. 

(a)  2  B.  &  P.  120;  6  Marsh  82U;  see  8  B. 
&  C.  346. 

(6)  2  B.  &  P.  124,  note  (c);  6  Moore,  822; 
1  Went.  17,  18. 

(c)  7  B.  &  C.  419. 

id)  6  B.  &  C.  170. 

(e)  2?ee  Bac.  Ab.  Obligations;  1  B.  &  C. 
682;  Pliitt  on  Gov.  115.  Persons  may  be 
imntly  liable,  as  partners j  either  as  having 
expressly  contracted,  or  by  holfiing  themselves 
oat  to  this  world  as  such,  or  by  a  partioipation 
in  the  loss  or  profit,  16  East,  174;  Dongl 


878;  2  H.  Bl.  846,  847.  If  several  persons 
dine  together  at  a  tavern,  they  are  prima/acie 
jointly  liable  for  the  whole  bill,  and  not  merely 
each  for  his  own  share;  but  each  of  the  offi- 
cers of  a  regimental  mess  is  only  separately 
liable  for  his  own  share,  8  Campb.  51,  58, 
168;  2  Oarapb.  640.  As'to  who  are  partners, 
in  general,  see  8  Chitty  Com.  Law.  231.  As 
to  joint  stock  companies,  10  B.  &  C.  128, 288. 

if)  Freem.  248;  7  Mod.  154;  S.  C.  in  1 
Balk.  898;  see  Plat,  on  Cot.  117,  118. 

(^)  See  1  Show,  79;  8.  C.  in  Carth  97; 
1  Balk.  187;  Comb.  168;  Noy,  86;  6  Bing. 
656. 


But  the  treasurer  of  a  parish  may,  under  stat  of  Mass.  1717,  oh.  14,  Rot.  stnt.  oh.  100,  §  25, 
sue  bis  predecessor's  executor  on  a  promise  made  by  him  to  himself  as  tressurer.  Packard  v. 
Nye,  2  Metcalf,  47. 
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II 

DKFLN^Airn 

2.  Who 
should  be 
Joined  or 
nmittei 


^First,  vhere  there  are  several  parties,  if  their  contract  be  Joint,  ihej 
must  all  be  made  defendants  (A)  (1),  altboagh  they  sabsequently  arrange 
amongst  themselves  that  one  only  of  them  shall  perform  the  contract  (t)  (2). 
And  a  partner  who  retires  from  a  firm  is  liable  for  the  old  debt,  although 
the  debt  be  carried  by  the  consent  of  the  creditor  to  the  aecoant  of  the  re- 
maining partners,  and  he  take  their  bill  of  exchange  ;  there  being  no  actual 
satisfaction  or  release  of  the  responsibility  of  the  retiring  partner  (/:).  When 
an  insurance  has  been  made  for  the  benefit  of  several,  a  jury  may  infer  a 
joint  contract  to  pay  the  broker  (/).  Where  it  appears  from  an  instrument 
that  a  promise  by  two  contractors  is  intended  to  bd  joint,  it  may  be  treat- 
ed as  such,  although  the  promise  be  in  terms  several  only  (m). 

A  contract  made  by  two  partners  to  pay  a  sum  of  money  to  a  ^hird 
person  equally,  out  of  their  own  private  funds,  is  a  joint  contract,  and  they 
should  be  jointly  sued  upon  it  (n)  (8) ;  but  if  A.  lease  for  years  to  B. 
and  C,  rendering  rent,  and  G.  assign  his  moiety  to  D.,  A.  may  sue  B. 
and  D.  jointly  or  severally,  at  his  election,  for  rent  in  arrear  (o).  And 
where  two  several  tenants  of  a  farm  agreed  with  a  succeeding  tenant  to 
refer  certain  matters  in  difference  respecting  the  farm  to  arbitration,  and 
jointly  and  severally  promised  to  perform  the  award,  and  the  arbitrators 
awarded  that  each  of  the  two  should  pay  a  certain  sum  of  money  to  the 
third,  it  was  decided  that  they  were  liable  to  be  sued  jointly  for  the  sums 
awarded  to  be  paid  by  each ;  because,  by  the  terms  of  the  agreement  they 
had  promised  jointly  as  well  as  sevarally.  which  made  each  of  them  lia- 
ble for  the  act  of  the  other  (^p).  Parceners  should,  before  partition,  be 
jointly  sued,  though  they  be  entitled  to  the  estate  by  different  descents  (^q). 


{h)  1  Saund.  153,  n.  1;  291  b.  note  4 

(i)  3  B.  &  Aid.  611 ;  1  H.  Bin.  286;  2  B. 
&  B.  88;  see  9  Bing.  297. 

ik)  6  B.  &  C.  196. 

(/)  2  Bing.  156;  and  as  to  where  two  OTcr- 
seers  are  jointly  liable,  1  AdoL  &  £11.  691. 

(m)  Lee  r.  Nixon,  Ney.  &  Mann.  441. 


(n)  I  Hen.  Bla.  286. 

(0)  Palm.  283;  2  Yin.  Ab.  66,  67;  2  Saund 
182,  note  1;  Cro.  Jac.411. 

(p)  7  T.  R.  852;  2  Saand.  61  h.  note  2 

(q)  Yin.  Ab.  Actions,  Joinder,  D.  d.  Par 
ceners.    Bep.  tempt.  Hardw.  898,  899. 


'    (l)M'Call  r.  Price,  1  MXord,  82. 

'Where  several  are  indebted  for  labor,  and  a  third  pays  the  creditor,  at  the  request  of  one  of 
thero,  all  may  be  sued  for  mO^iey  paid.  Tradesman's  Bank  v.  Astor,  11  Wend.  87.  In  Tennes- 
see, by  statute,  a  creditor  may  sue  any  one  or  more  joint-obligors,  or  partners;  and  such  suit 
is  no  bar  to  a  suit  subsequently  brought  against  the  remaining  partners  or  obligors.  Lowry  v. 
Hard  wick,  4  Hj^ph.  188. 

(2)  Where  a  severance  is  made  of  a  joint  claim,  by  a  party  liable  to  it,  by  his  paying  to  one 
or  more  his  or  their  proportion  of  the  interest,  the  others  may  bring  their  separate  actions 
against  him.  Beach  v.  Hotchkiss,  2  Conn.  697,  ante,  9,  in  note.  See  I5aker  v.  Jewell,  6  Mass. 
4f)0;  Austin  v.  Wtilsh,  2  Mass.  401.  But  an  agreement  by  the  plaintiffs  to  sever  will  not  con- 
stitute a  severance  without  the  defendants*  consent.  Peters  v.  Davis,  7  Mass.  257.  When  one 
person  contracted  in  writing  with  three  peroons  to  give  a  bill  of  sale  of  two-thirds  of  a  vessel  to 
two  of  them,  and  of  one  third  to  the  other,  and,  in  pursuance  of  the  contract  docs  convey  two- 
thirds,  this  is  not  a  severance  of  the  cause  of  action,  and  a  suit  may  be  sustained  for  the  price 
against  the  whole.     Marshall  v.  Smith,  15  Maine,  17. 

(8)  A  covenant  in  a  lease  to  two  persons,  as  tenants  in  common  that  the  lessees  shall  pay  the 
rent,  is  a  joint  covenant,  notwithstanding  their  several  interests.  Phillips  v.  Ronsall,  survivor 
ifc.t  2  Binn.  188.  If  a  partner  purchase  goods  for  the  partnership  account,  but  on  his  individ- 
ual credit,  he  may  be  sued  alone.  Sylvester  and  another  v.  Smith,  9  Mass.  119.  And  if  a 
partner  raise  money  by  way  of  discount,  on  a  bill  drawn  by  himself  individualTy,  the  lender 
cannot  resort  to  the  partnership  either  in  an  action  on  the  bill,  or  an  implied  assumpsit^  although 
the  proceeds  of  the  bill  were  carried  to  the  partnership  account.  Emly  v.  Lye,  15  East,  7. 
But  where  a  partner  raises  money  for  the  use  of  the  partnership  by  drawing  bills  of  exchange 
upon  the  firm,  although  the  partners  are  not  jointly  liable  upon  an  unaccepted  bill,  yet  tbcy  are  ' 
Jointly  liable  as  for  money  lent,  or  money  had  and  received.  Denton  and  others  v,  Rodie  and 
another,  5  Campb,  493,  If  one  partner  make  a  warranty  in  a  sale,  an  action  may  be  sustain- 
ed against  him,  without  joining  his  co-partner.     Clarke  v.  Holmes,  8  John.  ll8. 
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Joint  contractors  must  all  be  sued,  although  one  has  become  bankrupt,         "• 
and  obtained  bis  certificate,  for  if  not  sued,  the  others  may  plead  in  abate-  „  «,.  ^' 
ment  (r).     In  the   case  of  a  joint  contract,  if  one  of  the  parties  cannot  should  be 
be  arrested  or  served  with  process,   and  a  plea  in  abatement  be  appro-  joined  or 
bended,  the  only  safe  course   is  to  proceed  to  outlawry  against  him  (1);  5°^*^!^^  , 
and  even  then,  if  after  outlawry  and  interlocutory  judgment  against  the  de-  several  coq- 
fendant  who  was  served  with  process,  be  die,  no  proceedings  at  law  against  tract, 
his  executors  are  sustainable,  the  debt  still  continuing  to  be  joint  (5).  [   *43     ] 

It  seems  that  mere  dormant  partners  {i)  (2),  and  nominal  partners 
having  no  interest  (w)  need  not  necessarily  be  joined  as  defendants;  more 
especially  if  the  right  or  interest  of  the  plaintiff  might  otherwise  be 
varied  or  affected  (8).  And  in  the  case  of  infants,  or  married  wo- 
men {x)y  contracting  jointly  with  other  persons  competent  to  enter  into 
agreements,  it  is  a  ground  of  nonsuit  to  sue  them  with  the  persons  who 
are  legally  responsible.  Their  names  should  be  omitted,  and  if  the  d^ 
fendant  plead  the  nonjoinder  in  abatement,  the  plaintiff  may  reply  the 
infancy  or  coverture  (//).  If  one  or  more  of  several  partners  originally 
jointly  liable  has  taken  the  case  out  of  the  statue  of  limitations  as  to 
himself  only,  by  promising  or  acknowledging  the  debt,  then  the  action 
should  be  only  against  hifrij  and  not  against  him  and  his  co-partner,  who 
has  been  discharged  from  liability  (jzr). 

In  the  case  of   defendants^   if  one  of  the  parties  originally  bound  bel 
dead,  it  is  not  necessary  to  notice  him  in  the  declaration,  and  the  survivors 
need  not  be  declared  ao;ainst  as  such,  but  may  be  sued  as  if  they  alone  were 
the  parties  primarily  liable  (a)  (4), 

Sefondly^  Where   tlie  covenant  or  promise  is  so  framed  that  it  does  not  Several  coa. 
confer  upon  the  plaintiff  a  remedy  against  the  contractors  jointly,  but  each  ^^^^' 
is  only  separately  responsible  for  his  own  act,  it  is  essential   to  sue  them 
distinctly ;  but  where  it  appears  upon  an  instrument  that  a  promise  by  two 
contractors  was  intended  to  hejojfit,  it  may   be   treated  as  such,  although 
the  promise  be  ifi  terms  several  only  (i)  (5). 

(r)  2  M.  &  Scl.  23,  444;  6  Taunt.  178;  4  (u)  2  Campb.  302;  14  East,  210;^!  Stark. 

Taunt.  826;  post,  59.  25;  1  Marsh,  246.     Sec  as  to  plaintiffs,  10  B. 

(«)  1  M.  &  St'l.  242,  sed  quare.  &  C.  20,  and  ante,  V2, 

(0  3  Price  5;)8;  1  Stark.   272,  338;  8  Id,  (x)  3  Esp.  N.  P.  76;  6  Id,  47-  4  Taunt. 

8;  Holt,  N.  P.  C.   253;  4  M.  &  Sel.  475;  1  468;  1  Wils.  89. 

M.  &  M.  88;  1  D.  &  R.  584;  4  11.  240,  •.:43,  (y)  //.  but  see  3  Taunt.  807. 

10  B.  &  C.  128,  288;  Demantort  r.  Snunders,  (2)  See  9  Geo.  4,  c.  14,  a.  2. 

1  B.  &   Adol.  398,  overrules  5  Taunt.  609.  {a)  1  B.  &  Aid.  29;  3  B.  &  B.  802. 

As  to  a  dormant  partner  suing,  see  atite,  12,  (A)  Lee  v.  Nixon,  3  Nev.  &  xMann.  441. 

13;  and  10  B.  &  C.  20. 

(1)  In  Pennsylvania,  there  is  no  outlawry  in  civil  cases — the  return  of  7ion  est  inventut  has, 
in  pleading,  the  saiue  effect.     Dilman  v.  Shultz,  5  Serg.  &  R.  85. 

(2)  The  New  York  Dry  Dock  Co.  v.  Trcadwell,  19  Wend.  625;  Mitchell  ».  Dall,  2  Ilarr.  & 
Gill,  159. 

(8)  But  where  there  are  dormant  partners  in  a  firm,  and  that  fact  being  unknown  to  the 
plaintiff',  he  brings  his  action  against  the  ostensible  partner  or  partnera,  upon  a  cause  of  action 
on  which  the  whole  firm  arc  liable,  and  recovers  a  judgment,  which  is  unsatisfied,  this  may  be 
pleaded  in  bar  to  a  subsequent  suit  upon  the  same  cause  of  action,  in  which  he  joins  the  cstiu- 
sible  and  dormant  partners  as  defend.mts.  Robertson  t'.  Smith,  18  .Johns,  459;  Ward  r.  John- 
«jn.  13  .Mass.  148;  Smith  v.  Black,  9  Serg.  &  R,  112;  Moale  r.  Hollins,  11  Gill.  &  John.  11; 
Williogs  V.  Cunsequa,  1  Peters  C.  C.  306;  Anderpon  r.  Levan,  1  Watts  &  Serg.  331; 
Pierce  v.  Kearnev,  5  Hill,  94.  But  see  Sheehy  r.  Mandeville,  6  Cranch,  253;  Dennett  v.  Cliick, 
2Greenl.  193.  194;  Ward  v.  Motter,  2  Rob.  (Virg.)506;  Watson  v  Owens,  1  Rich.  (S.  G) 
111;  Uroaec  r.  Poyntz,  3  B.  Monroe,  178;  Scott  r.  Cohuesnil,  7  J.  J.  Marsh.  416;  Collycr  Part. 
(Perkinses  ed.)  sect.  575  in  note. 

(4)  Mott  r.  Petrie,  15  Wend.  318;  but  it  is  more  formal  to  do  so.  Huckins  c.  Rockwell,  2 
Duer  (N.Y.)  660. 

(6)  Kinaly  v.  Shenberger,  7  Watts,  198. 
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II. 

DEFEMDAKTS. 

2.  Who 
should  be 
joined  or 
omitted. 
Joint  and 
several  con- 
tract. 


Thirdly,  When  the  contract  is  several  as  well  as  joint  the  plaintiflF  is 
at  liberty  to  proceed  against  the  parties  jointly,  or  each  separately, 
though  their  interest  be  joint  (c)  (1).  But  if  there  be  more  than  two 
parties  to  a  joint  and  several  contract,  as  where  three  obligors  are  jointly 
and  severally  bound,  the  plaintiff  must  either  sue  them  all  jointly  or  each 
of  them  separately  (of)  (2) ;  though  if  two  only  be  improperly  sued,  the 
objection  should  be  taken  by  plea  in  abatement  or  by  writ  of  error  if  the 
defect  appear  on  record,  and  is  not  a  ground  of  nonsuit  (e)  (3). 
Where  parties  are  sued  separately,  on  a  joint  and  several  engagement  to 
do  a  certain  act,  the  breach  may  be  assigned  in  both  (/);  and  a 
recovery    (4),     and    execution    against     the    body    of     one,    producing 


(c)  Bac.  Ab.  Obligation,  D.  4;  1  Saand. 
158,  note  1;  2  Burr.  1190;  Poph.  161.  In 
what  cases  the  court  will  restrain  a  party  from 
proceeding  in  several  actions  on  bail  bond,  2 
B.  &  A.  5D8.  And  as  to  the  consolidation  of 
actions,  8«»e  Tidd,  9th  ed.  614.  Semble,  that 
a  creditor  cannot  sue  jointly  and  separately  at 
the  same  time,  1  Ves.  &  B.  65.  And  where 
separate  actions  were  brought  against  several 
persons  for  the   same   debt,  who  (if  at  all) 


were  jointly  liable,  the  defendant  in  one  action 
having  paid  the  debt  and  costs  in  that  action, 
the  court  stayed  the  proceedings  in  llie  others 
without  costs,  6  B.  &  C.  124. 

id)  3  T.  R.  782;  Bac.  Ab.  Obligation,  D. 
4;  1  Saund.  291  e.;  2  Vin.  Ab.  58,  pi  7; 
Piatt  on  Cov,  134. 

{€)  1  Saund  291  e  ;  2  Taunt.  254. 

(/)  1  Stra.  513;  2  Burr.  1197. 


(1)  Wright  V.  Hickson,  Brayt.  22.     Chitty  Contr.  (10  Am.  ed.)  127. 

(2)  Minor  v.  Mech.  Bank  of  Alexandria,  1  Peters,  U.  S.  73;  Bangor  Bank  v.  Treat,  6  Greenl. 
207;  Merrick  v.  Trustees,  8  Gill,  59.  Vide  Cutter  v.  Whitemore,  10  Mass.  446;  Carter  r.  Car- 
ter, 2  Day,  442.  On  a  note  given  by  several  for  a  sum  to  be  paid  in  the  following  proportions, 
viz.  half  by  A.,  one  sixth  by  B.,  one  sixth  by  E.,  &c.  several  actions  must  be  brought  against 
each,  and  not  a  joint  action  against  all.  M'Bean  v.  Todd,  2  Bibb,  320.  And  if  a  joint  and 
several  promissory  note  is  made  by  one  of  the  members  of  a  firm  in  the  partnership  name,  and 
by  an  othc^r  in  his  individual  character,  a  suit  may  bo  maintained  against  the  firm,  without  join- 
ing the  other  maker  of  the  note;  it  being  the  note  of  the  firm,  and  not  of  the  individuals  compos- 
ing it,  so  far  as  the  remedy  to  enforce  payment  was  concerned.  Partnera  cannot  be  individual- 
ly sued  for  a  partnership  debt  Each  partner  is  bound  for  the  whole  until  the  debt  is  paid;  but 
payment  can  be  enforced  only  by  a  joint  action  against  all.  Their  responsibilities  are  joint  only, 
and  not  joint  and  several  so  as  to  subject  each  to  a  separate  action.  RobcrtKm  v.  ^mith,  18 
John.  459;  Henry  Van  Tine  v.  Crane,  1  Wend.  624. 

A  contract  under  seal,  purporting  by  its  terms  to  be  between  two  firms  in  their  partnership 
names,  and  the  partnership  name  of  one  firm  is  subscribed  to  the  contract,  and  that  of  tliQ 
other  firm  is -subscribed  to  a  counterpart  thereof,  held^  that  an  action  could  be  maintained 
against  the  member  of  the  firm  individually ,  who  subscribed  the  name  of  his  firm,  unless  he 
shows  his  authority  to  bind  his  co-partners  in  that  manner.  And  such  action  may  be  sued  in 
the  joint  names  of  the  partners  with  whom  the  contract  is  made,  although  but  one  of  the  firm 
signed  the  counterpart,  in  the  name  of  the  firm;  and  although  no  authority  be  shown  author- 
izing him  to  sign  the  name  of  his  firm  to  a  sealed  contract.     Gates  v.  Gmham,  12  Wend.  58. 

In  Mississippi  the  law  allows  an  action  of  debt  to  be  maintained  against  one  of  the  parties  to 
an  obligation  under  the  hands  and  seals  of  two  persons.  Rogers  v.  Batchcllor,  1 2  Peters,  U.  S. 
221. 

(3)  Bangor  Bank  v.  Treat,  6  Greenl.  207. 

(4)  U.  S.  46;  Vide  Meredith  v.  Duval,  1  Mum.  79;  Leflwich  v,  Berkeley,  1  Hen.  &  Mun.  61. 
But  by  the  New  York  statute  for  the  amendment  of  the  law,  sess.  36,  c.  56,  s.  14.  1  R.  L.  621, 
it  is  enacted  that  all  or  any  part  of  the  obligors  in  a  joint  and  several  or  several  bond  or  recog- 
nizance may  be  joined  in  one  action,  and  if  the  whole  amount  due  shall  not  be  levied  in  such 
suit,  a  further  action  may  be  brought  against  the  residue  of  the  obligors  jointly  or  severally; 
but  no  more  thin  the  debt  and  damages  due,  with  costs  of  suit,  can  be  levied;  the  plaintifif  may 
at  any  stage  consolidate  the  suits;  and  where  more  than  one  suit  is  depending  at  the  same  time, 
on  one  bond,  recognizance,  promissory  note  or  bill  of  exchange,  he  can  recover  costs  of  writs 
issued  into  several  counties,  against  defendants  residing  in  different  counties.  See  as  to  actions 
against  joint' debtors,  2  Rev.  Laws,  277.  In  Pennsylvania,  by  the  provisions  of  the  Act  of 
April  6th,  1830,  entitled  **  An  Act  for  the  furtherance  of  justice  between  obligors  and  obligees, 
and  other  creditors  and  debtors,*'  it  is  provided,  **  that,  in  all  suits  now  pen<Hug,  or  hereafter 
brought  in  any  court  of  record  in  this  commonwealth,  against  joint  and-  several  obligors,  co- 
partners, promissors  or  the  indorsers  of  promissory  notes,  in  which  the  writ  or  process  has  not 
been,  or  may  not  be  served  on  all  the  defendants,  and  judgment  may  be  obtained  agHinst  thoso 


IN   ^ORM   BX   CONTRACTU. — ^DEFENDANTS.  ^44 

no  actual  satisfaction,  will  be  no  bar  to  an  action  against  the  other  {k)  (1).  ii- 

And   \?hen   the   contract   is  joint   and   several,  and   the   debt   or   demand  ^^^^^^'"^ 
considerable,   it  is   most   advisable   to   proceed   separately,  for   if   all   the  gjicuid  be 
parties  be   joined,  and  one  of  them  die  after  judgment,  and  before  exe-  joined  or 
cation,  the  remedy  at  law  against  the  personal  estate  or  assets  of  the  de-  omitted, 
ceased  is  determined  (/)  (2) ;  and  in  the  case  of  the  death  of  a  surety 
even  a  court  of  equity  will  not  in  all  cases  relieve  (f/i) ;  whereas  if  the 
plaintiff  proceed  separately,  the  executor  of   the  deceased,  as  well  as  the 
survivor,  continue   severally  liable  at   law  (tb).     In  general,  when  a  con- 
tract is  joint  and  several,  if  the  debt  be  considerable,  it  is  most  advis- 
able  to   proceed    separately,    so   that    the    creditor    may   thereby   retain 
his  legal  remedies  against  each  in  case  of  death  of  one  or  more  of  the   - 
parties. 

Mis-joinder,  It  has  been  already  observed,  that  at  law,  as  well  as 
in  equity,  the  courts  will  not  take  cognizance  of  distinct  and  separate 
claims  or  liabilities  of  different  persons  in  suit,  though  standing  in  the 
same  relative  situations  (o).  And,  therefore,  in  an  action  ea;  contraclu 
against  several,  it  must  appear  on  the  face  of  the  pleadings  that  their  con- 

{k)  Cro.  Jac.  74;  5  Co.  86;  8  Mod.  87;  2  (m)  Id,  Ibid.;  3  Ves.  809;  2  Ves.  Bcn.  106, 

Show.  494.  171. 

(/)  Com.  Dig.  Pleader,  8  L.  8,  Action,  K.  (n)  2  Barr.  1190. 

4;  Bac.  Abr.  Obligation,  D.  4,  vol.  ▼.  and  vol.  (oj  Ante,  8  to  16;    1   East,  226,  227;  1 

vii.  Obligation,  B.;   2  Sauad.  50  a,  51,  (4);  Mad.  88,  89. 
Tidd,  9th  edit.  1121 ;  1  Bing.  188. 

served  with  process,  such  writ,  process,  or  judgment  shall  not  be  a  bar  to  recovery  in  another 
suit  against  the  defendant  or  defendants  not  served  with  process,  and  that  from  and  nfler  the 
pa8:$ing  of  this  act  in  all  cases  of  amicable  confesmon  or  judgment  by  one  or  more  of  several  obli- 
gors, co-partners,  or  promisors,  or  the  indorsers  of  promissory  notes  such  judgment  shall  not  be 
a  bar  to  recovery  in  such  suit  or  suits  as  may  have  to  be  brought  against  those  who  refuse  to 
confess  judgment."     Purd.  Dig.  481. 

(1)  See  U.  States  v.  Cuahman,  2  Sumner,  810;  Trafton  v.  U.  States,  8  Story  C.  C.  646;  Si- 
monds  v.  Center,  6  Maes.  18;  Gratz  v.  Stump,  Cooke,  494;  M'Mahony  v.  Murphy,  1  Bailey, 
535;  King  v.  Hoare,  13  Mees.  &  W.  494;  Lechmere  v.  Fletcher,  1  Cromp.  &  Mees.  623;  Hig- 
gen*8  case,  6  Co.  44 — 46.  **  In  such  case,"  Mr.  Justice  Wilde  observed  in  Ward  r.  Johnson, 
13  Mass.  151,  *'  the  separate  judgments  amount  in  substance  to  the  same  as  a  joint  judgment 
against  all  the  promisors.  In  both  cases,  each  defendant  is  liable  for  the  whole  debt,  and  pay- 
ment  by  one  will  discharge  the  others.'*  In  Trafton  ».  United  States,  8  Story  C.  C.  646,  Mr. 
Justice  Story  proceeded  farther  and  held  that,  where  a  contract  is  both  joint  and  several,  a 
judgment  against  both  contractors  is  not  a  bar  to  a  several  action  against  cither  one  of  them; 
and  a  several  judgment  against  either  is  not  a  bar  to  a  joint  judgment  against  both.  See 
al£o  to  the  same  effect,  U.  States  v.  Cushman,  2  Sumner,  426.  But  see  Ex  parte  Rowlandson, 
8  P.  Wms.  406;  Cabell  ».  Vaughan,  1  Saunders,  291  f;  King  r.  Hobbs,  Yclverton,  li6,  27,  and 
Mr.  Metcalfs  note  (1).  In  some  of  the  States,  all  partnership  contracts  are  joint  and  several 
by  statute.  iLee  How  and  Hutch,  Miss.  Laws  ch.  45,  §  29,  p.  595.  In  Alabama  an  action  may  • 
be  prosecuted  against  any  one  or  more  of  several  partners  jointly  liable.  Laws  of  Ala.  (1828), 
p.  449.  See  McLain  v.  Carson,  4  Arkansas,  164;  Lyons  v.  Hamilton,  1  Howard,  (Miss.) 
474;  Fairchild  v.  Grand  Qv^t  Bank,  5  ib.  597;  Lowry  v.  Hardwick,  4  Humph.  (Tenn.)  188. 
But  where  the  debt  is  joint  ouly,  a  judgment  against  one  joint  contractor  would  be  a  bar  to  an 
action  against  another;  because  the  latter  might  plead  that  he  made  no  promise,  except  with 
the  former.  King  r.  Hoare,  13  Mees.  &  W.  494;  Maule  J.  in  Bell  v.  Bankes,  8  Man.  &  G. 
267;  Bayley  J.  in  Lechmere  ti.  Fletcher,  1  Cromp.  &  Mees.  634;  Story  J.  in  United  States  v. 
Cuahman,  2  Sumner,  487—441;  Trafton  r.  U.  States,  3  Story  C.  C.  646;  Pierce  r.  Kearny,  6 
Hill,  (N.  Y.)  86;  Ward  v,  Johnson,  18  Mass.  148. 

As  to  the  effect  of  a  judgment  recovered  against  an  ostensible  partner  of  a  firm  where  the 
other  partners  are  dormant,  see  ante,  42,  48  in  note. 

(2)  Comm.  v.  Miller,  8  Serg.  &  R.  452.  Vide  Foster  v.  Hooper,  2  Mass.  572.  But  by  a 
statute  passed  26th  February,  1800,  his  assets  are  rendered  liable  in  the  hands  of  his  executors 
or  administrators.  8  Laws  Mass.  09.  And  see  the  statute  of  the  state  of  New  York,  cited 
above,  note  (1)  which  authorizes  the  plaintiff  to  prosecute  the  action  against  all  or  any  of  the 
obligors  to  judgment  and  execution  against  the  defendants,  and  against  their  jmnt  and  separate 
property,  and  in  action  against  the  residue  of  the  obligors  to  prosecute  the  same  to  judgment 
and  axecution  against  the  said  residue,  and  against  their  joint  and  separate  property.    JudjC- 
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"•         tract  was  joint  (1),  and  that  fact  must  also  be  proved  on  the  trial.     If  too 
•>    Wh  fnany  persons  be  made  defendants,  and  the  objection  appear  on  the  plead- 

shonH  be  '"g'^-  eitlier  of  the  defendants  may  demur,  move  in  arrest  of  judgment,  or 
joined  or  Support  a  writ  of  error  (ji) ;  and  even  if  the  objection  do  not  appear  upon 
omitted.  ^|jg  pleadings,  the  plaintiff  may  be  nonsuited  upon  the  trial,  if  he  fail  in 
proving  a  joint  contract  (^q)  (2).  Although  in  actions  for  torts  one  defend- 
ant may  be  found  guilty,  and  the  other  acquitted,  yet  in  actions  for  the 
breach  of  a  contract^  whether  it  be  framed  in  assumpsit,  covenant,  debt, 
or  case,  a  verdict  or  judgment  cannot  in  general  be  given,  in  a  joint  action 
against  one  defendant  without  the  other  (r).  In  an  action  of  assumpsit 
against  three  persons,  two  only  of  whom  were  liable  to  be  sued,  the  party 
not  liable,  together  with  one  of  those  who  were  liable,  suffered  judgment  by 
default,  and  the  other  party  pleaded  the  general  issue,  and  a  verdict  was 
found  for  the  defendant  who  pleaded,  on  the  ground  that  the  plaintiff  hav- 
ing declared  as  upon  a  promise  by  three  defendants,  to  entitle  himself  to 
f  *45  J  recover,  he  should  have  proved  a  promise,  either  'express  or  implied, 
binding  upon  all  the  three  («)  ;  and  where  the  plaintiff  declared  on  a  joint 
and  several  promissory  note,  against  all  the  makers  jointly,  and  one  of 
them,  by  his  plea,  admitted  his  hand-writing  to  the  note,  but  the  other  de- 
fendants pleaded  non-assumpsit,  the  plaintiff  was  nonsuited,  for  not  proving 
the  hand-writing  of  the  defendant,  who  by  his  plea  had  so  admitted  it  (/). 
And  though  a  contract  be  proved  to  have  been  in  fact  made  by  all  the  de- 
fendants, yet  if  in  point  of  law  it  was  not  obligatory  on  one  of  the  defend- 
ants, either  on  the  ground  of  infancy  or  coverture,  at  the  time  it  was  en- 
tered into,  the  plaintiff  will  be  nonsuited,  and  in  this  instance  he  cannot 
avoid  the  objection  by  entering  a  iwlle  prosequi  as  to  the  infant  or  feme 
covert  {li)  (3) ;  but  must  discontinue  and  commence  a  fresh  action,  omit- 
ting such  parties;  in  which  case  should  the  defendants  plead  the  non-join- 
der of  the  infant  or  feme  covert  in  abatement,  the  plaintiff  may  reply  the 
infancy  or  coverture  (:r).     But  when  one  of  the  defendants  is  discharged 


.    (/))  7  T.  R.  352. 

iq)  1  Eist,  62;  1  Lev.  68;  1  Esp.  N.  P. 
yCS;  Bui.  N.  P.  120;  1  H.  Bla.  87;  2  B.  &  P. 
N.  R.  365,  454;  22  East.  94,  454;  2  Taunt. 
49;  2  Campb.  808;  6  Car.  &  P.  545,  and  the 
Court  will  not  permit  the  striking  out  the 
nnnies  of  one  or  more  defendants  to  cure  the 
defect,  ib,  ibid.  The  same  rule  prevails  un- 
der a  joint  commission  of  bankruptcy.  Cook's 
Bank.  Law,  6,  7. 


(r)  1  Lev.  68;  2  B.  &  P.  N.  R.  866,  454; 
12  East,  98,  454;  aliter  in  case  against  a  car- 
rier; and  OS  to  parties  to  actions  ex  delicto, 
see  post. 

(»)   I  East,  52;  3  T.  R.  662;  1  Lev.  68. 

(0   1  Esp.  135. 

(tt)  Jinte,  44. 

(x)  4  Taunt.  408,470;  3  Id,  307;  14  East, 
214;  8  Esp.  N.  P.  76;  Vin.  Ab.  Actions,  Join- 
der, D.  d.  pi.  8;  5  Edp.  N.  P.  47. 


mcnt  was  recovered  against  A.;  one  of  two  joint  makers  of  a  promissory  note :  the  plaintiff 
brought  an  action  afterwards  against  A.  and  B.  the  other  maker,  on  the  same  note,  B.  pleaded 
separately  the  recovery  against  A;  the  plea  was  held  bad.  Sheehy  v.  Mandeville  and  Jameson, 
6  Cranch,  258.  See  however,  the  remarks  of  Ch.  Justice' Spenoeel  upon  the  case  of  Sheehy  v. 
Mandeville,  18  John.  482. 

(1)  Walcott  r.  Canfield,  8  Conn.  198. 

(2)  Manahan  v.  Gibbons,  19  John.  100.  Vide  Jackson  v.  Woods,  5  John.  280,  281.  Tom 
V.  Gooflrich,  2  John.  218.  Livingston  v.  Tremper,  11  John.  101.  Elmcndorph  v.  Tappan,  5 
John.  176.  Burnham  v.  Webster,  5  Mass.  270.  Where  a  suit  is  brought  against  several  joint 
debtors,  a  recovery  must  be  ha<l  against  all  or  none,  unless  one  or  more  of  the  defendants  inter- 
pose a  personal  defence,  such  as  infancy  or  bankruptcy,  Kimmel  v.  Shultz,  Breese,  128.  See 
Blight  V.  Ashley,  Peters  C.  C.  16;  Kwin  v.  Divine,  2  Monroe,  124;  Jenkins  v.  Hunt,  2  Rand. 
416;  Tuttle  v.  Cooper,  10  Pick.  281;  Browne  v.  Warner,  2  J.  J.  xMarsh,  38. 

(8)  Vide  contra  Hartncss  v,  Thompson,  6  John.  100;  Woodward  r.  Newhall,  1  Pick.  600; 
Niles  V.  Drake,  17  Pick.  616;  Cutts  v.  Gordon,  18  Maine,  474;  Judson  v.  Gibbons,  5  Wend. 
228,  229*  Coll.  Partn.  (Perkin's  ed.)  §720,  and  notes;  Allen  v,  Butler,  9  Vermont,  122.  See 
20  Johp.  161,  162;  Robertson  r.  Smith,  18  John.  459;  Kimmel  r.  Shultz,  I  Breese,  128; 
Shields  v,  Perkins,  2  Bibb,  227;  Brown  v,  Warner,  2  J.  J.  Marsh.  38;  Tultle  o.  Cooper,  10 
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fix)m  liability  by  matter  subsequent  to  tbe  making  of  the   contract,  and         ii* 
which  operates   only  to  protect  him  individually,  leaving  the  contract  in  ^*^!'^^''"' 
other  respects  in  full  force,  as  by  bankruptcy  and  certificate,  or  by  the  ghouid^ue 
order  of  the  Insolvent  Court,  the  failure  on  the  trial  as  to  him  on  that  joined  or 
ground  does  not  preclude  the  plaintiff  from  recovering  against  the  otiier  omitted, 
parties,  or  a  ?iolie  prosequi  as  to  him  may  be  entered,  upon  his  plea  of  his 
personal  discharge  (y).     And  by  virtue  of  the  late  statute  {z)f  the  suc- 
cess of   one  defendant  upon  the   Statute  of   Limitations  shall  not  defeat 
the  action  against  another  defendant  who  has  admitted  the  claim  within 
six  years.     In  debt  on  a  penal  statute  at  the  suit  of  a  common  informer, 
or  of  the  party  aggrieved,  for  an  offence  which  may  be  comtnitted  by  sev- 
eral jointly,  the  plaintiff  will  succeed  if  he  prove  either  of  the  defendants 
to  be  liable ;  for  in  this  case  the  action,  though  in  form  ex  contractu,  is 
founded  upon  a  tort  (a)   (1).     So  against  executors,  though  the  plaintiff 
may  fail  as  to  one,  on  the  plea  of  plene  administravit^  he  may  recover 
against  the  other,  and  the  defendant  who  is  acquitted  is  not  even  entitled 
to  costs  (6). 

As  the  consequences  of  the  joinder  of  too  many  defendants,  in  an  ac- 
tion founded  on  a  contract  (c),  are  in  general  so  important,  it  is  "^^advisable 
in  cases  where  it  is  doubtful  how  many  parties  are  liable,  to  proceed  only 
against  those  defendants  who  are  certainly  liable,  in  which  case  we  shall 
see  the  non-joinder  can  only  be  taken  advantage  of  by  a  plea  in  abate- 
ment (rf)  (2). 

Non-joinder, — With  respect  to  the  mode  of  taking  advantage  of  the 
omission  of  a  party  who  ought  to  be  made  a  co-defendant,  there  is  a  ma- 
terial distinction  between  this  case,  and  that  of  co-plaintiffs.  We  have 
seen  that  if  a'  person  who  ought  to  join  as  plaintiff  be'  omitted,  and  the 
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(y)  1  Wils.  89;  1  Saund.  207  a,  n.  2;  8 
Esp.  Rep.  77;  2  M.  &  Sel.  23,  444.  If  the 
g^eneral  issue  also  be  pleaded  by  the  defend- 
ant, who  sets  up  his  bankruptcy  or  insolven- 
cy, a  nolle  prosequi  cannot  be  entered.  For 
the  entry  of  a  nolle  prosequi  against  one  de- 
fendant, who  pleads  the  general  issue  in  an 
action  ex  contractu  against  several,  discharg- 
es all,  see  Tidd,  9th  edit.  682,  896. 

(«)  9  Geo.  4,  c.  14,  s.  1. 

(a)  Carth.  861;  2  East,  569;  1  B.  &  P. 
N.  R.  246,  8  East,  62. 

(A)  Tidd*B  Prac.  9th  edit.  986;  1  Saund. 
207  a,  b  note. 

(c)  According  to  tbe  case  of  Qovett  v.  Bad- 
nidge,  8  East,  62,  when  the  plaintiff  declares 


in  case  for  the  breach  of  a  contract,  the  de- 
fendant cannot  plead  in  abatement  thiit  anoth- 
'  er  person  was  liable,  nor  is  it  a  ground  of 
nonsuit  that  too  many  defendants  were  joined 
in  the  action ;  but  since  the  cases  in  2  B.  &  P. 
N.  R.  865,  454,  and  12  East,  95,  454;  8  B.  & 
B.  54,  171;  6  Moor,  141,  154,  158;  2  Chitty 
Bep.  1,  it  should  seem  that  the  form  of  action 
cannot  vary  the  right  of  defence;  and  that 
therefore  in  an  action  on  the  case  founded 
merely  on  contract,  the  joinder  of  too  many 
would  be  as  fatal  as  in  assumpsit  In  an 
action  upon  the  case  against  public  carriers 
for  negligence,  the  non-joinder  of  a  party 
cannot  be  pleaded  in  abatement,  ib. ;  2  Ciiitty 
Bep  1;  seejpoa/.  {d)  Infra,  46. 


Pick.  291;  Connolly  v.  Hull,  8  M*Cord,  6.  A  plea  in  abatement  that  the  defendant  made  the 
promise  jointly  with  another,  is  supported  by  evidence  that  the  promise  was  made  by  tbe  de> 
fendant  jointly  with  an  in&nt.  Qibbs  v.  Merrill,  8  Taunt.  807.  Burgess  v,  Merrill,  4  Taunt 
468,  469.  In  an  action  in  a  joint  and  several  bond,  some  of  the  paiiies*  sureties  severed,  in 
their  pkadings  from  their  principal,  and  a  trial  and  verdict  were  had  against  them;  afterwards 
the  principal  was  called  upon  to  plead,  and  did  so — judgment  was  then  entered  up  against  the 
sureties,  and  a  nolle  prosequi  as  to  the  principal — to  this  judgment,  or  the  proceedings,  no  ex- 
ception was  taken  in  the  court  below,  nor  was  a  new  trial  asked  by  the  sureties,  but  a  writ  of 
error  was  taken.  The  Supremo  Court  of  the  United  States  affirmed  the  judgment;  holding  that 
there  was  no  decision  exactly  in  point  to  such  a  case;  that  there  was  no  distinction  between  the 
entry  of  a  nolle  prosequi  before  and  after  judgment  as  applicable  to  such  a  case;  and  that  the 
decision  of  the  Courts  of  the  United  States  upon  this  proceeding  have  \»ten  on  the  ground  that 
the  question  is  a  matter  of  practice  and  convenience.  Minor  v,  Meoh.  Bank,  1  Peters  (U.  S.) 
46. 

(1)  Whitbeck  v.  Cook,  15  John.  588;  Beidman  v.  Vanderslice,  2  Bawle,  884. 

(2)  Vide  Burnham  r.  Webster,  5  Mass.  270. 
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OF  THB  PARTIES  TO  ACTIONS. 


n. 

VEFENDAXTS. 

2.  Who 
should  be 
joined  or 
omitted. 


objection  appear  upon  the  pleadings,  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error ;  or  if  the  objection  do  not 
appear  on  the  pleadings,  the  plaintijff,  except  in  the  case  of  co-executors 
or  CO- administrators,  will  be  nonsuited  (e).  But  in  the  case  of  defendants^ 
if  a  party  be  omitted,  whether  liable  to  be  jointly  sued  upon  personal  con- 
tract (IV  or  as  pernor  of  the  profits  of  a  real  estate,  as  in  debt  for  a  rent 
charge  (/),  or  as  one  of  the  assignees  of  a  term  (.fjr),  the  objection  can 
only  be  taken  by  plea  in  abatement  (2),  verified  by  affidavit  (A) ;  and  the 
statute  3  &  4  W.  4,  ch.  42,  sect.  8,  requires  the  affidavit  to  state  the  resi- 
dence in  England  of  the  omitted  defendant,  and  if  this  be  omitted,  the  de- 
fendant will  be  chargeable  with  the  whole  debt,  and  it  cannot  be  objected 
at  the  trial  upon  the  general  issue  as  a  variance,  that  a  bill  or  note  stated 
in  the  declaration  to  have  been  made  by  the  defendant,  was  in  fact  made  by 
him  and  others  (t).  If,  however,  it  expressly  appear  on  the  face  of  the 
declaration,  or  some  other  pleading  of  the  plaintiff,  that  the  party  omitted 
is  still  living^  as  well  as  that  he  jointly  contracted ;  in  that  case  the  defend- 
ant may  demur  (8),  or  move  in  arrest  of  judgment,  or  sustain  a  writ  of 
error  (Ar).  There  may,  however,  be  this  objection  in  the  case  of  a  joint 
contract,  to  the  non-joinder  of  one  or  more  of  the  several  parties  liable, 
that  if  judgment  be  obtained  against  one,  and  in  a  separate  action  against 
him  on  such  contract;  the  plaintiff  may  have  difficulty  in  afterwards  pro- 


(«)  Ante,  8,  9,  13. 

(/)  1  Suund.  284,  n.  4. 

(i^)  5  B.  &  C.  479. 

(A)  Whelpdale's  c&se,  5  Co.  119  a;  2  Taunt 
254;  1  8aund.  154,  n.  1;  291  b.  n.  4,  &c.;  5 
T.  R.  G51;  1  East,  20;  4  T.  R.  725;  2  Bla. 
947;  3  Campb.  50. 

(t)  1  B.  &  Aid.  224;  Gow,  161. 

(Ar)  1  Saund.  291 -b.  &o.  n.  4,  154,  n.  1:  1 
B.  &tP.  78;  7  T.  R,  596.  597;  2  Taunt  254. 
Suing  only  two  of  the  inhabitants  of  the  hun- 
dred under  the  black  aot  is  fktal  in  arrest  of 
judgment,  2  D.  &  R.  489.     In  general  a  per- 


son  is  presumed  to  be  living,  until  it  be  proved 
that  he  is  dead,  unless  seven  years  have  elapsed 
since  he  was  heard  of,  2  East,  818;  6  East, 
85;  1  Saund.  235  a,  n.  8;  but  this  seems  an 
exception,  ted  quare.  See  2  Taunt  256;  ^ 
Anstr.  811,  from  which  it  would  seem  that  if 
it  appear  in  a  declaration  or  in  a  scire  facias 
at  the  suit  of  the  king,  on  a  bond,  that  then 
were  other  joint  contractors,  though  it  b« 
not  averred  that  they  be  living,  the  declara- 
tion and  tcire  facias  will  be  deemed  insufii 
cient 


(1)  Murphy  v.  Cress,  2  Whart.  83. 

(2 1  Storey  v,  M*Neill,  Harper,  178;  Horton  i».  Cook,  2  Watts,  40;  Winslow  w.  MerriH,  2 
Fairf.  127;  Powers  v.  Spear,  8  N.  Ham  p.  35;  Robinson  v.  Robinson,  1  F&irf.  240;  Williams  v. 
Allen,  7  Cowen,  816;  Barry  v.  Toyles,  1  Peters*  U.  S.  817;  iMackall  v,  Roberts,  8  Monro,  180; 
M' Arthur  v.  Ladd,  5  HauL  517;  Conley  v.  Qood,  1  Breese,  96;  Allen  v.  Lucket,  8  J.  J.  Marsh. 
165;  Palmer  v,  Crosby,  1  Blackfc  139;  Claremont  Bank  v.  Wood,  12  Vermont,  252;  Nash  v. 
Skinner,  12  Vermont,  219;  Lurton  v.  Gilliam,  1  Scammon,  577;  Ives  v.  Hulett,  12  Vermont, 
814;  Hicks  v.  Cram,  17  Vermont,  449;  Burgess  v.  Abbott,  6  Hill,  135.  In  actions  ex  con" 
tractu,  the  non-joinders  of  a  joint  contractor,  as  defendant,  is  a  defect  in  form  merely,  and  can 
be  taken  advantage  of  only  by  plea  in  abatement.  Wilson  v.  Nevers,  20  Pick.  22.  Tuttle  v 
Cooper,  10  Pick.  288;  Elder  v.  Thompson,  18  Gray,  91. 

(8)  Whitaker  v.  Young,  2  Cowen,  o72.  In  the  second  edition,  the  passage  in  the  text  stands 
thus:  **  There  is,  however,  this  objection  in  the  case  of  a  joint  contract  to  the  non-joinder  of 
one  or  more  of  the  several  parties  liable,  that  if  judgment  be  obtained  against  one,  in  a  separate 
action  against  him  on  such  contract,  the  plaintiff  cannot  afterwards  proceed  against  the  parties 
omitted,  and  consequently  loses  their  security;  " — upon  which  it  has  been  well  remarked,  by 
Chief  Justice  Spencer,  (18  John.  478.)  **  that  by  reference  to  the  oases  cited  by  Chitty,  it  will 
be  found  that  they  were  actions  in  tort ;  and  even  in  those  actions  which  arc,  in  their  nature, 
joint  and  several,  it  has  been  held,  that  where  the  plaintiff  proceeded  to  judgment  against  one, 
the  others  might  plead  this  in  bar.  (Cro.  Jac.  73.  Yclv.  67.  Com.  Dig.  Action,  k.  4.  6  Co.  75.) 
These  cases  came  under  the  review  of  this  court  in  Livingston  v.  Bishop,  (1  John.  291,)  and  it 
was  decided,  that  a  judgment  alone  would  be  no  bar,  without  satisfaction.  In  Wilkes  v.  Jack- 
son, (2  Hen.  &  Munfl  858,  361,)  it  was  decided  that  a  judgment  for  damages,  in  a  separate 
action  against  one  of  several  joint  trespassers,  is  a  bar  to  an  action  against  the  rest.  There  is, 
however,  a  wide  difference  between  a  judgment  against  one  of  several  tortfeasors,  and  one  of 
several  joint  debtors.  In  the  latter  case,  whatever  extinguishes  the  debt  as  to  one,  merges  it  as 
to  aU."    See  Robertson  v.  Smith,  18  Johns.  459;  WilUngs  v,  Consequa,  5  Peters,  801;  Penny 
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cedding  "^against  the  parties  omitted  (/).     If  the  defendant  plead  in  abate-         J^- 
ment  the  non-joinder  of  a  party,  and  it  turns  out  there  are  other  joint-con-  o^r*'^  t^^^* 
tractors  not  named  in  the  plea,  the  defendant  will  not  succeed  thereon  (m).  case  of  as-  * 

In  general,  in  the  case  of  a  mere  personal  contract,  the  action  for  the  sigDment  of 
breach  of  it  cannot  be  brought  against  a  person  to  whom  the  contracting  interest  op 
party  has  assigned  his  interest,  and  the  original  party  alone  can  be  sued  :  creOiff^d 
thus  if  one  demise  cattle  or  goods,  and  the  lessee  covenant  for  himself  and  of  cove- 
his  assigns,  at  the  end  of  the  term  to  deliver  such  cattle  or  goods,  and  the  ^?°*^  ^' 
lessee  assign  the  cattle,  &;c.,  this  covenant  will  not  bind  the  assignee,  for  it  the  land,  &o. 
is  merely  a  thing  in  action  in  the  personalty,  and  wants  such  privity  88  ex- 
ists between  the  lessor  and  lessee  of  real  property  in  respect  of  the  rever- 
sion (n)  ;  and  if  two  parties  dissolve  the  partnership,  and  one  of  them  cove- 
nant with  the  other  that  he  will  pay  all  the  debts,  a  creditor  must  neverthe- 
less sue  both.  (o). 

There  may,  however,  in  some  cases,  be  a  change  of  credit,  by  agreement 
between  the  parties,  so  as  to  transfer  the  liability  from  the  original  con- 
tracting party  to  another,  or  to  one  only  of  the  original  parties  (/>)  :  thus 
where  the  plaintiffs  were  creditors  of  T.  and  the  defendants  were  debtors 
to  T.,  and  by  the  express  consent  of  all  parties  an  arrangement  was  made, 
that  the  defendant  should  pay  to  plaintifi  the  debt  due  from  them  to  T. ;  it 
was  held,  that  the  plaintiff  were  entitled  to  recover  {jq).  But  unless  it 
was  agreed  that  T.  should  be  discharged  from  all  liability,  it  seems  that 
no  such  action  could  be  supported  (r).  The  general  rule  of  the  law  is, 
that  a  debt  cannot  be  assigned.  The  exception  to  that  rule  is,  that  where 
there  is  a  defined  and  ascertained  debt  due  from  A.  to  B.  and  a  debt  to 
the  same  or  a  larger  amount  due  from  G.  to  A.,  and  the  three  agree  that 
G.  shall  be  B.'s  debtor  instead  of  A.,  and  G.  promises  to  pay  B.,  the 
latter  may  maintain  an  action  against  G.  But  in  such  action  it  is  in- 
cumbent on  the  plaintiff  to  show,  that  at  the  time  when  G.  promised  to 
pay  B.  there  was  an  ascertained  debt  due  from  A.  to  B.  {s)  (1).     So  in  the 

(/)  Com.  Dig.  Action,  K.  4,  L.  4;  1   Co.  East,  7;  4  Taunt.  58.     See  instances  of  a  new 
45  a.  46  a.;  Cro.  Jac.  73,  74;  Yelv.  67.  firm  adopting  a  debt  of  an  old  firm,  and  there- 
Cm)  6  Taunt.  587;  2  Marsh.  852;  2  Bla.  by  becoming  liable;  1  Mont.  Bank.  Law.  619, 
951.  620;  4  Taunt.  678;  2  B.  &  Aid.  89;  2  B.  & 

(n)  8  Wils.  27;  4  T.  R.  780,  726;  choH^in  C.  72. 

action  not  assignable  at  law,  see  ante,  15,  16.  {q)  5  B.  &  Aid.  228;  1   Hen.  Bla.  889; 

(0)  See  ante,  11,  12.  ante,  16. 

(p)  1  B.  &P.  N.  R.  124, 181;  4  Esp.  91,  (r)  8  B.  &  C.  855;  4  B.  &  C.  166-  5  B.  & 

92;  5  Esp.  122;  8  T.  R.  451;  8  East.  147;  2      Aid.  228;  8  B.  &  C.  895,  896. 
Campb.  99;  12  East,  421;  2  Taunt.  49;  18  (s)  8  B.  &  C.  895. 

9.  Martin,  4  John.  Ch.  566;  Smith  v.  Black,  9  Serg.  &  R.  148;  Farmers'  Bank,  18  Serg.  &  R. 
288;  Ward  v.  Johnson,  18  Mass.  548.  See  also  Williams  r.  M'Fall,  2  Serg.  &  R  280;  Reed  v,  Gar- 
Tin,  7  Seirg.  &  R.  854.  The  Supreme  Court  of  Massachusetts,  however,  have  recently  decided, 
(two  judges  of  the  five  composing  the  court,  diuenting,)  that  after  a  judgment  in  trespass  de 
bonU  asportatU  against  a  deputy  sheriff,  and  an  execution  levied  on  his  body,  but  not  satUJied, 
no  action  lies  against  the  sheriff.    Campbell  v.  Phelps,  1  Pick  62. 

(1)  Where  A.  held  a  claim  against  an  estate,  and  the  executor  caused  a  fkrm  belonging  to 
the  estate  to  be  sold,  and  left  a  portion  of  the  purchase  money  in  the  hands  of  B.  the  purchaser, 
to  pay  A.  and  other  creditors  certain  debts,  which  B.  agreed  to  pay,  it  was  held  that  A.  could 
not  sue  B.,  A.  never  havine  assented  to  this  arrangement  prior  to  the  suit,  or  agreed  in  any 
manner  to  accept  B.  as  his  debtor,  and  extinguish  his  claim  against  the  executor.  Butterfield 
V.  Hartshorn,  7  N.  Hamp.  846.  If  a  suit  can  be  brought  by  A.  against  B.  at  aH  in  such  case, 
it  could  only  be  after  demand;  and  the  demand  in  such  case,  if  competent  to  sustain  the  suit. 


John.  108;  Holley  v,  Rathbone,  8  John.  149;  Hall  v.  Marston,  17  Mass.  575;  De  Wolfe  v. 
Chapin,  4  Pick.  59. 
A.  being  indebted  to  B.,  C.  without  authority  from  B.  obtains  from  A.  his  note  payable  to  C 
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case  of  a  tenancy  from  year  to  year,  if  the  landlord  accept  another  person 
as  tenant,  in  the  room  of  the  former  tenant,  without  any  surrender  in  "^writ* 
ing,  such .  acceptance  will  bo  a  dispensation*  of  any  notice  to  quit,  and  the 
original  tenant  will  be  discharged  (/).  So  if  one  take  the  security  of  the 
agent  of  the  principal,  with  whom  he  dealt,  unknown  to  the  principal,  and 
give  the  agent  a  receipt  as  for  the  money  due  from  the  principal  in  conse- 
quence of  which  the  principal  deals  differently  with  his  agent  on  the 
faith  of  such  receipt,  the  principal  is  discharged,  although  the  security 
fail ;  but  if  the  principal  were  not  prejudiced  he  would  not  be  discharged  {u). 
Where  one  of  three  joint  covenantors  gave  a  bill  of  exchange  as  a  col-> 
lateral  security,  not  expressly  accepted  in  satisfaction  of  the  debt,  the  judg- 
ment recovered  on  the  bill  was  decided  to  be  no  bar  to  an  action 
of  covenant  against  the  three  {x)  ;*and  the  creditor  of  a  firm  does  not 
discharge  a  retiring  partner  by  agreeing  to  carry  the  debt  to  the  account  of 
the  remaining  partners,  and  by  taking  their  bill,  which  is  afterwards 
dishonored  (y)  (l)  ;  unless  it  clearly  appear  that  the  creditor  has  accepted 
the  substituted  credit  of  a  new  partnership  instead  of  the  liability  of  the  old 
firm,  and  not  merely  as  a  continuing  or  additional  security  {z).  But  taking 
a  new  security  from  the  continuing  partner  may  discharge  the  retiring  one 
i£  so  agreed  (a).  The  consignor  of  goods  may  be  primarily  liable  for  the 
freight,  but  the  consignee  or  purchaser,  if  he  accept  the  goods  in  pursuance 
of  the  usual  bill  of  lading,  may  be  sued  for  the  same,  unless  it  be  known  to 
the  master  of  the  ship  that  he  acted  only  as  agent  for  the  consignor  {b)  (2). 
And  the  indorsee  of  a  bill  of  lading  requiring  the  delivery  to  order,  on  pay- 
ment of  freight,  is  liable,  though  he  only  acted  as  broker  for  consignee  (c) 
(3).  But  where  there  is  a  charter-party  under  seal  providing  for  payment  of 
freight  by  the  freighter,  and  the  goods  are  received  under  an  indorsed  bill 
of  lading,  by  which  they  are  deliverable  to  the  freighter  or  order,  he  or  they 
paying  freight  as  per  charter-party,  there  is  no  implied  contract  on  the  part 
of  the  indorsee  of  the  bill  of  lading  to  pay  freight  to  the  owner  of  the 
ship  (rf)  (4). 

Upon  a  covenant  running  with  the  land  which  must-concern  real  prop- 


(0  2  Esp.  505;  1  Camb.  818;  2  B.  &  Aid. 
119;  But  see  2  Campb.  108;  5  Taunt  518. 
See  cases  as  to  this  point,  2  Stark.  286;  4  Bar. 
&  Cress  922,  928;  8  Bing.  462. 

(tt)  8  East,  147;  8  T.  R.  461;  9  B.  &  C. 
449 ;  see  observations  of  Ld.  Hardwicke,  Ambl. 
271    272. 

(x)  8  East,  251;  8  T.  R.  451;  2  B.  &  A. 
210;  8  B.  &  A.  611. 

(y)  5  B.  &  C.  196. 


(2)  Kirwan  v.  Kirwan,  2  Cr.  &  M.  617» 
627;4Tyr.  491,S.  C. 

(a)  Thompson  v.  Percival,  1  Nev.  &  Man. 
167;  citing  Kirwan  v,  Kirwan,  stipra. 

{b)  Abbott,  Ist  edit.  119;  1  East,  507;  1 
Marsh.  248;  18  East,  899;  1  M.  &  S.  157;  2 
M.  &  S.  808,  820. 

(c)  1  Marsh.  146,  250;  1  M.  &  S.  157. 

((/)  2  M.  &  S.  808;  but  see  8  M.  k  S.  218; 
8  Campb.  545. 


for  the  debt  due  to  B.  but  does  not  call  on  A.  for  payment  for  several  years,  and  in  the  mean 
time  pays  B.  a  part  of  tho  debt,  and  promises  to  pay  him  the  remainder.  B.  may  maintain  an 
action  for  money  had  and  received  against  C.  although  the  note  ^m  A.  to  C.  remains  unpaid. 
Fairbanks  v.  Blackington,  9  Pick.  98. 

A  promise  by  a  debtor  to  pay  the  debt  to  a  third  person,  unless  the  creditor  has  released  the 
debtor,  or  assigned  the  debt  to  such  third  person,  is  without  consideration  and  void.  Phalaa 
o.  Stiles,  11  Vermont,  82.     See  Thompkins  v.  Smith,  8  Stew.  Porter  54. 

(1)  See  Smith  V.  Rogers,  17  John.  840.  But  the  bond,  or  obligation  under  seal,  of  one  of 
the  partners  is  an  extinguishment  of  a  simple  contract  debt  from  the  partnership,  to  the  obligee. 
Clement  v.  Brush,  8  John.  Cas.  180.  Tom  v.  Goodrich,  2  John.  218.  The  principle  of  law  is, 
that  a  security  of  a  higher  nature  extinguishes  inferior  securities,  but  not  securities  of  an  eqnal 
degree.    Andrews  v.  Smith,  9  Wend.  58.  . 

(2)  Abbott,  Shipping  (6th  Am.  ed.)  510,  511;  Trask  v.  DuvalTt  4  Wash.  C.  C.  181. 
(8)  Abbott,  Shipping  (6th  Am.  ed.)  511  et  seq. 

(4)  it^jbott,  Shipping  (6th  Am.  ed.)  512  et  seq.;  Barker  v.  Haven,  17  John.  284 
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erty  or  the  estate  thereon  {e)  (1)  the  assignee  of  the  lessee  i»  liable  to  an  ac-         ^'• 
tion  for  a  breach  of  covenant  after  the  assignment  of  the  estate  *to  him  (A)  ^=^^^'^""' 
(2),  and  although  he  afterwards  re-assign  or  assign  to  a  third  party,  he  con   interest 
tinuea  liable  for  all  breaches  accruing  whilst  the  temi  was  legally  vested  in  &c.  m- 
him  {%),  and  though  he  have    taken   possession  (Ar).     And    executors  or  8'»g»i«l. 
administrators  of  a  lessee  may  be  sued  as  assignees  of  the  term  if  they  ac- 
cept the  term,  though  if  one  of  two  executors  of  a  lessee  enter,  such  entry 
does  not  enure  as  the  entry  of  both  so  as  to  make  them  jointly  liable  to  an 
action  for  use  and  occupation  (/).     But  his  liability  ceases  when  he  assigns 
his  interest,  though  even  purposely,  to  a  married  woman,  or  an  insolvent 
person  {ni)  ;*  and  although   the  lease  contain  a  covenant  not  to  assign  ;  for 
the  assignment  destroys  the  privity  of, estate  (n).     The  same  rule  prevails 
in  equity  (o).     If  the  covenant  be  merely  collateral  and  personal,  an  as- 
signee is  not  in  any  case  liable,  and  the  lessee  alone  can  be  sued  (/>).     Upon 
a  covenant  running  with  the  land,  the  lessee  or  the  assignee  of  the  lessee, 
may  sue  the  reversioner  for  a  breach  of  it  (y),  as  well  in  case  of  freehold  as 
copyhold  (r)  (8).     An  assignee  of  a  lease,  to  whom  an  assignment  has  been 
made  by  way  of  mortgage  security,  is  liable  for  the  rent,  although  he  has 
never  entered,  or  taken  actual  possession  {s)  (4).     Debt  cannot  be  support- 
ed against  the  assignee  of  part  of  the  land  demised  by  a  lease,  but  only 
against  the  assignee  of  the  whole  (^),  though  covenant  is  sustainable  (?/). 

(«)  3  Wils.  2t»;  2  H.   Bla.'l38;  10  East,  (i)  Barley  r.  King,  1  Gale  100;  2  Cr.  M. 

188,  189;  2  Marsh,  1,4.     As  to  what  is  a  &  Ros.  18. 

coTenant  running  with  the  land,  see  5  B.  &  {k)  Woodfall,  L.  &  T.  7th  edit.  113;  7  T. 

A.  1;  4  B.   &  A.   266;  1   B.  &  C.  410;   8  R.  812;  2  Saund.  182;  1  Salk.  198;  1  Lord 

Moore,  45;  2  Chitty  482,  608;  ante,  17.  R>iym.  822;  1  B.  &  B.  238;  8  Moore,  600, 

(A)  82*H.  8,  c.  84;  Bac.  Ab.  Covenant,  E.  8.  C.  ace. ;  Dougl.  438,  cont 

84;  8  Wils.  25;  2  Saund.  804,  n.   12;   Piatt  •     (/)  Nation  v,  Tozer,  1   Crom.  M.   &   Ros. 

on  Coy.  489.     A&  to  the  liability  of  the  aa-  172. 

signee  of  part  of  the  premises,  5  D.   &  C.  (m)  1  B.  &  P.  21;  Bac.  Ab.  Covenant,  E. 

479,  484;  8  D.  &  R.  264,  S.  C.     The  leading  4;  2  Stra.  1221;  Piatt  on  Co  v.  303. 

principles,    as  to   the  construction  of  cove-  (n)  8  B.  &  C.  486. 

nants  of   this  description,  in   which  an   as-  (o)  Onslow  v.  Currie,  2  Mad.  830;  2  Atk. 

signee  has  or  has  not  a  right  to  sue,  are  laid  546;  1  Bro.  P.  C«  516. 

down  in  5  Rep.  16.     An  assignee  of  a  lease  (p)  Bac.   Ab.  Covenant,  E.  8,  4*  8  Wils. 

under  covenant  to  repair,  without  qualifica-  25;  2  Saund.  804,  n.  12. 

tion,  must   repair  the  premises  if  destroyed  {q)  4  B.  &  A.  266. 

by  fire,  2  Chitty  608.     The  assignee  of  the  (r)  1  Saund.  241  a;  ante,  18,  19. 

lessee   is  bound   to   protect  the  latter  from  (s)  8  Moore,  500;  1  B.  &  P.  288,  S.  C. 

liability,  although  the  assignment  contain  no  {L)  Curtiss  v.  Spitty,  1  Bing.  N.  C.  756 

covenant  so  to  do.     5  li.  &  C.  589;  8  D.  &  R.  («)  Conghart  v.  King,  Cro.  Car.  221. 
868,  S.  C,  and  see  Flight  v.  Glossopp,  2  Bing 
N.  C.  15. 


(1)  Nesbtt  V.  Ncsbit,  Cam.  &  N.  824;  Norman  v.  Wells,  17  Wend.  186. 

(2)  Vide  Pulland  v.  Shaeffer,  1  Dall.  210.  Dtbt  for  rent  reserved  by  indenture  may  be  sus- 
tained by  an  assignee  of  the  lessor  against  an  assignee  of  the  lessee.  Howland  v.  Coffin,  12 
Pick   126;  S.  C.  9  Pick.  62.  ♦ 

(3)  A  stipulation  in  a  deed  poll  that  the  grantee  shall  maintain  a  division  fence  between  the 
lands  conveyed,  and  other  lands  of  the  grantor  has  been  held  to  be  a  covenant  running  with 
the  land  conveyed,  and  thence  it  has  been  held  that  such  grantees  would  be  liable  on  the  cove- 
nants against  incumbrances  in  his  deed  of  conveyance  to  subsequent  purchasers.  Kellogg  v. 
Robinson,  6  Vermont,  276.  But  in  Parish  v.  Whitney,  8  Gray  516,  the  court  without  noticing 
Kellogg  r.  Robinson,  on  a  similar  state  of  facts,  decided  the  contrary,  and  with  good  reason,  be- 
cause such  stipulation  is  not  a  covenant  of  the  grantee  at  all;  he  not  having  sealed  the  deed. 
Maule  r.  Never,  7  Barr.  122,  where  it  was  held  that  covenant  will  not  lie  against  the  grantee 
in  a  deed  poll  for  the  non-performance  of  any  condition  or  thing  therein  stipulated  to  be  done 
by  him.  See  Per.  Maule,  J.  in  Bickford  v.  Parsons,  5  Mau.  Gr.  &  Scott,  920,  982;  Standera 
V.  Chrimsas,  10  Adol.  if  Ellis,  185;  Phelps  v.  Townsend,  8  Pick  892;  Huff  r.  Nickerson,  27 
Maine,  106;  Wright  r.  Wright,  21  Conn.  841  to  898. 

(4)  In  Pennsylvania  one  who  owns  the  equitable  interest  in  land,  and  who  as  the  owner  of 
such  interest  is  in  the  consiruetive  possession,  and  may  receive  the  income  of  it,  is  liable  in  oor- 
enant,  as  assignee,  for  a  ground  rent  charged  thereon,  although  the  legal  title  is  in  another, 
and  no  trust  appears  by  the  deed.    Berry  v.  M'MuUen,  17  Serg.  &  R.  84. 
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II-  When  there  is  an  express  covenant  in  a  lease  to  pay  rent  or  perform  any 

a^'wiT^*'"  other  act,  the  original  lessee,  and  his  personal  representatives,  having  as- 
tereftt,  &c..  *  ^^}  ^^^  liable  to  an  action  of  covenant  during  the  lease  for  non-perform- 
iiBsigiied.       ance  of  covenants ;  notwithstanding,  before  the  breach  complained  of,  the 
interest  in  his  lease  has  been  assigned,  and  rent  has  been  accepted  from 
the   assignee   (v)    (1).     But  an  action  cannot,  it  seems,    be   supported 
against  the  lessee,  or  his  personal   representatives,  for  a   breach   of  the 
[    ^50    ]  covenant  merely   implied  by  law,  committed  after   "^^acceptance  of  rent 
from  the  assignee  (a)  ;  nor  can  the  lessor,  after  such  acceptance  of  the 
assignee,  maintain  an  action  of  debt  against  the  lessee  or  his  representa- 
tives, even  upon  an  express  covenant  {w). 

An  under-lessee  (2),  not  having  the  whole  of  the  lessee's  interest  as* 
signed  to  him,  cannot  be  sued  by  the  original  lessor  for  any  breach  of 
covenant  contained  in  the  original  lease  {x) ;  though  for  voluntary  and 
not  mere  permissive  waste  he  would  be  liable,  to  an  action  on  this  case  (y). 

4thly.  When      I^  ^^^  case  of  Sk  joint  contractor  if  one  of  the  parties  die,  his  executor  or 
oneofseve-  administrator  is  at  law  discharged  from  liability,  and  the  survivor  alone 

&^  °^^^Id '  ^^  ^  ^^^  {^^  ^^^  '  ^°^  ^^  ^'*®  executor  be  sued,  he  may  either  plead  the 
survivorship  in  bar,  or  give  it  in  evidence  under  the  general  issue  (a)  (4)  ; 
but  in  equity  the  executor  of  the  deceased  party  is  liable,  unless  in  some 
instances  of  a  surety  (6)  (5),     If  the  contract  were  several  (6)  or  joint 

(v)  4  Saund.  241,  note  6;  1  T.  B.  92;  7  Meriv.  80.    The  rule  »  so  (npon  a  judgment 

T.  R.  305;  1  Hen.  Bla.  448;  4  T.  R.  94,  100;  against  several)  as  to  the  personalty,  but  not 

Bac.  Ab.  Covenant,  E.  4;  8  East,  811.    Piatt  as  to  realty,   2  Saund.  66,  n.  4;  Tidd,  9th 

on  Cot.  639.    See  6  Geo.  4,  o.  16,  s.  75,  as  to  edit  1121;  1  B.  &  A.  81;  see  47  Geo.  8,  seas. 

bankrupt  lessees,  &g.  2,  c.  74. 

(a)  1  Saund.  241  b;  4  T.  R.  98;   1  Sid.  (a)  5  East,  261.                          *     - 

447;  Sir  W.  Jones,  223;  Cro.  Jac.  628.    See  (6)  Bac.  Ab.  Obligation,  toI.  vii.    Adden- 

Platt  on  Cov.  Index,  **  Implied  Covenants,"  da,  Obligation,  506;  2  Vem.  277,  292;  8  Ves. 

6  Bing.  656.  399.    2  Ves.  J.  106.  244,  265;  Une  v.  Wil- 

{w)  1  T.  R.   92;  1  Saund.  241,  n.  5,  see  liaras,  2  Vern.  277,  292;  Chitty  on  Bills,  8 

pott.     5  Taunt.  452.  edit.  50;  Daniel  t?.  Cross,  8  Ves.  277  :  Ander- 

(x)  Dougl.  183.  son  r.  Maltby,  Bro.  C.  C.  423;  2  Ves.  J.  244, 

(y)    2  Bl.  Rep.  1111;   1  Moore,  100;   6  S.  C;  Jacomb  v.  Harwood,  2  Ves.  265;  De- 
Taunt.  301;  1  B.  &  P.  N.  R.  290;  post  vaynes.  r.  Noble,  1  Mer.  568.     Quare  whether 

(r)  2  Marsh.  302;  6  Taunt.  587;  Bac.  Ab.  equity  would  give  relief  against  the  executor. 

Obligation,  vol.  v.  D.  4;  Vin.  Ab.  Obligation,  if  the  creditor  could  obtain  payment  from  the 

P.  20;  2  Burr.  1196;  1  Meriv.  562,  566;  2  surviving  partner. 

(1)  Vide  Knuckle  v.  Wynick,  1  Dall.  805. 

(2)  A  declaration  in  covenant  for  rent,  against  the  assignee  of  a  lessee,  averring  that  the 
rent  accrued  subsequent  to  the  assignment  to  the  defendant,  was  due  and  owing  to  the  plain- 
tiff *s  testator,  and  still  remains  wholly  in  arrear,  and  unpaid  to  the  defendant,  states  a  breach 
in  suflBcicnt  terms;  and  it  is  unnecessary  to  go  further  and  say  that  the  lessees  had  not  paid  it 
for  that  was  already  implied  in  the  averment  that  the  defendant  owed  it.  Dubois  v.  Van  Or- 
den,  6  John.  105. 

•  (3)  Vide  Foster  v.  Hooper,  2  Mass.  572;  ante,  28,  n.  1 ;  Atwell  v.  Milton,  4  Hen.  &  Mun.  253- 
Chandler  v.  Neil,  2  Hen.  &  Mun.  124;  Braxton  r.  Hilyard,  2  Munn.  49;  Simonds  r.  Center  6 
Mass.  18;  Ayer  r.  Wilson,  2  Const.  Ct  319;  Bunoy  ».  Williams,  1  Root,  343;  Rowan  v.  Wood- 
ward, 2  Marsh.  140;  Lawrence  v.  Interest,  2  Penn.  724;  Poole  v.  M'Leod,  1  Smetles  &  Marsh. 
891.  In  Tennessee,  by  statute,  a  joint  action  will  lie  against  a  surviving  partner,  and  the  r«prel 
sentatives  of  the  deceased  partner.  Simpson  v.  Young,  2  Humph.  514;  Taylor  v.  Tavlor  fi 
Humph.  110.  Jf      *  » 

(4)  Burgwin  v.  Hosterer,  TayL  124;  S.  C.  2  Hayw.  154,  nom.    Burgwin  v •  Rowan  «< 

Woodward,  2  Marsh.  140.  '  "*  ^• 

(6)  Vide  Jenkins  v.  DeGroot,  1  Caines  Cases,  122;  Lang  v,  Eeppele,  1  Binn.  128 
(6)  Vide  Harrison  v.  Field,  2  Wash.  136;  AVeever  ».  Shryock,  6  Serg.  &  R.  262.  In  the  case 
of  a  joint  contract,  if  one  of  the  parties  die,  his  executor  is  at  law  discharged  from  liability 
and  the  survivor  alone  can  be  sued,  he  may  plead  the  survivorship  or  give  it  in  evidence  under 
the  general  issue.  Grout  ».  Shurter,  1  Wend.  148.  The  doctrine  which  allows  an  action  airainst 
the  executor,  is  applicable  to  cases  where  the  contract,  by  ihe  express  assent  of  the  parties  ia 
made  joint  and  several.  It  does  not  authorize  a  creditor  to  sue  the  executor  or  administrator'of 
a  deceased  partner,  ib. 
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and  several;  the  executor  of  the  deceased  may  be  sued  at'law  in  a  separate         ''• 
action  (c) ;  but  he  cannot  be  sued  jointly  with  the  survivor,  because  one  ?Yf'^*ly^" 
is  to  be  charged  de  bonis  teaiaioris,  and  the  other  cfe  bonis  propriis  (rf)  (1).  ^n  obligor^S 
When   the  surviving  party  dies,  his  executor  or  administrator   is  to  be  dend 
made  defendant  (e)   (2).     It  is  not  unusual  to  declare,  at  least  in  one 
count,  against  the  survivor  as  such,  noticing  the  death  of  his  co-obligee  or 
co-partner  (/)  ;  but  the  survivor  or  his  executor  may  be  declared  against, 
without  noticing  the  first  deceased  party  {jg)  (3) ;  and  in  an  action  against 
such  survivor,  a  debt  which  became  due  from   himself  separately,  before  or 
after  the  death  of  his  partner,  may  be  included  (A) ;  and  when  the  survivor 
is  sued  for  his  own  separate  debt,  he  may  set  off  a  demand  due  to  him  as  sur- 
viving partner  (i)  (4). 

♦When  the  contracting  party  is  dead,  his  executor  or  administrator,  or,  [    ♦SI    ] 
in  case  of  a  joint  contract,  the  executor  or  administrator  of  the  survivor,  ^^^y-    ^^ 
is   the   party   to   be  made   defendant   {j),   and  is  liable  though  not  ex-  execu^ra  op 
pressly   named  in   the  covenant   (5)  or    contract     But    no    action   lies'admintatra. 
against  executors  upon  a  covenant  to  be  performed  by  the  testator  in  per- ^<^",  heira, 
son,  and  which   consequently  the  executor  cannot  perform   (A-)  ;  or   for  ^^    «'»««*■ 
the  breach  of  a  personal  contract  where  the  breach  can  occasion  no  injury 
to  the  personal  estate  of  the  testator,  or  intestate,  and  where  therefore  the 
remedy  dies  with  the  person  as  a  breach  of  a  promise  of  marriage   (/) 
(6).     The  executor  of  a  lessee  is  liable  as  such  u|)on  a  breach  of  covenant 
committed  after  the  testator's  death,  by  the  assignee  of  the  lease   (m)  (7). 
In  a  recent  case,  the   Court  of  Common  Pleas  held,   that   the  execu- 
tors of  a  lessor,    who    was    tenant  for  life,  are   not  liable  to  the  lessee 
to  whom  a  term  of  years  was  granted,  for  the  breach  of  the   implied 

(c)  2  Burr.  1190.  (A)  2  T.  R.  476;  6  T.  B.  682.    See,  as  to 

{d)  Carth.  171 ;  2  LeT.  228;  2  Yin.  Ab.  67,  Joinder  of  actions,  pott. 

70.    Oillan  v.  Pence,  4  Monroe,  806.  (t)  6  T.  R.  493;  1  £sp.  N.  P.  47. ' 

(<)  8  B.  &  B.  802;  7  Co.  89  a;  1  B.  &  A.  81.  ( }')  9  Co.  89  a;  8  Bla.  Com.  802;  1  Com. 

(/)  Per  Le  Blanc,  J.  2  N.  &  Sel.  25;  6  on  Contr.  268. 

T.  B.  868;  Yin.  Ab.  Obligation,  P.  20;  anU,  (Ar)  8  Wile.  29;  Cro.  Eliz.  658;  1  Bol.  869. 

46.  (/)  2  M.  &  Sel.  408;   1  Com.  on  Contr 

(^)  1  B.  &  Aid.  29;  8  B.  &  R.  802;  7  628;  anU,  19. 

Moore.  158;  anU,  44.  (m)  10  East,  818. 


(1)  In  North  Carolina,  by  statute,  an  administrator  of  a  deceased  joint  obligor  may  be  sued 
jointly  with  the  suryiving  obligor.     Brown  v.  Clary,  1  Hayw.  107;  Davis  o.  Wilkinson,  ib.  834. 

(2)  The  executors  or  administrators  of  two  deceased  obligors  cannot  be  joined  in  the  same 
action.  Watkins  v,  Tate,  8  Call,  621,  Grymes  v,  Pendleton,  4  Call,  180;  Head  v.  OliTer, 
Marsh.  254.  ' 

(8)  Raborg  v.  The  Bank  of  Columbia,  1  Harr  &  Qill.  281.  Thus,  in  an  action  of  assumpsit 
for  goods,  which  were  sold  to  two  {Mrtners,  against  the  survivor,  it  is  anneoessaiy  to  notice  the 
sarrivorship.  Qoelet  v.  M'Kinstry,  IJohn.  Cas.  405.  In  Harwood  v.  Roberts,  6  Greenl.  441. 
it  was  held  that  in  an  action  against  two  of  four  joint  and  several  promisors,  if  it  is  stated  in  the 
writ  that  four  promised,  it  is  materia]  also  to  allege,  that  the  other  two  are  dead,  or  otherwise 
incapable  of  being  sued ;  or  it  will  be  bad,  and  may  be  reversed  on  error. 

(4)  Yide  Hogg's  Executors  v.  Ashe,  1  Hayw.  477. 

(6)  Harrison  v.  Si\mpson,  2  Wash.  155;  Lee  v.  Cooke,  1  Wash  806. 

(6)  Lattimore  v.  Rogers,  13  Sei^.  &  R  183.  , 

(7)  Where  there  is  an  express  covenant  in  a  lease  in  fee  for  the  payment  of  rent,  the  execu- 
tors of  the  lessee  are  liable  for  the  rent  accruing  subsequent  to  the  testator *s  death,  as  far  as 
they  have  assets,  although  the  land  has  gone  into  the  hands  of  the  heir.  "Van  Rensselaer  v. 
Platner,  2  John.  Ca«.  17.  Bat  covenant  does  not  in  suoh  case  lie  against  them  by  the  deviseet 
of  the  grantor.    Yan  Rensselaer  v,  Platner,  Id  24. 
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"•        covenant,  or  covenant  in  law,  for  quiet  enjoyment  resulting  from  and  created 
DFTCKUANTB.  j^^^  ^^^  YfovA  Jemise,  the  lessee  having  been  evicted  by  the  remainder- 

If  a  person  intermeddle  as  executor  with   the  estate   of  the  deceased, 
he  may  in  general  be  sued  as  executor  de  son  tort,  although  thero  be  a 
lawful  executor  (o)  ;  and  in  such  case  he  is  uniformly  declared  against  as 
if  ho .  were   a   lawful   executor,  though   the  party  died  intestate,   and  he 
may  be  joined  in  the  same  action  with  the  lawful  executor  (1),  though 
not  with  the  lawful  administrator  (/>)  ;  and  if  the  husband  of  an  execu- 
trix after  her  death  detain  part  of  the  goods  of  the  testator,  he  may  be 
sued  as  executor  de  son  tort  (7).     So  if  a  stranger  take  away  the  goods 
of  the   deceased,  and  there  be  no  lawful  executor,  he  also  is  liable  to  be 
sued  as  executor  de  so7i  tort  (2)  though  he  claim  them  as  his  own  (;*) ; 
but  in  this  case  if  there  be  a  lawful  executor  or  administrator,  the  stranger 
cannot  be  sued  as  executor  de  son  tort'  («).     And  no  person  can  ever  be 
sued  as  administrator  de  son  tort  (3),  nor  can  an  executor  de  son  tort  of 
an  executor  de  son  tort  be  sued  czs  such  at  law  (/).     The  3  &  4  W.  4,  c. 
42,  s.  14,  gives  an  action  of  debt  on  simple  contract  against  an  executor 
or  administrator   in   an/  Court  of  law.     If  there   be   several  executors, 
they  should  all  be  sued,  in  case  they  have  all  administered  and  have  assets 
or  the  defendant  may  plead  the  non-joinder  in  abatement ;  but  if  one  hath 
not  proved,  nor  administered,  he  may  be  omitted  (w).     A  plaintiff  who 
I  *«^2     J  gijgg  several  persons   *as  executors,   shall  not  be  defeated   in  toto   upon 
causes  of  action  stated  in  the  declaration  to  have  accrued  to  the  deceased, 
merely  on  the  ground  that  one  of  the  defendants   was   not  an   executor, 
and   succeeded  on  his  plea  to  that  effect;  but  in  such  case  the  plaintiff 
cannot  recover  on   counts  laying  promises   by   the   defendants  as  execu- 
tors (v).     So  if  several  executors  plead  plene  administravitj  the  plaintiff 
may  succeed  as  to  eno  of  them  only  (4).     If  a  married  woman  be  executrix, 
the  husband  must  be  joined  in  the   action   (?/?)  :  and   an   infant   cannot 
be  an  executor  till  he  be  of  full  age   (:r)  :  nor    can  an  executor  be 

(n)  Adams  v,  Qibney,  6  Bing.  656.  B.  566.     Several  executors,  tboagh  of  differ- 

(0)  6  Co.  84,  a.  ent  things,  and  though  not  jointly  appointed, 
Ip)  1  Saund.  265,  n.  2;  Com.  Pig.  admins  .  &c.  may  be  joined  in  an  action.     1  Vin.  Ab. 

Utrator,  C.  8;  Toller,  869,  840.  189,  Cro.  Car.  293.    As  to  plaintiff 't  execa- 

iq)  6  Cro.  Eliz.  472.  tors,  see  ante,  19,  20. 

(r)  5  Co.  88  b.  (v)  1  M.  &  M.  146;  1  Saund.  207  a. 

(s)  5  Co.  84  a.  (10)  Cro.  Car.  1-15,  519;  Toller,  867;  pQ$l. 

(0  Mod.  298,  294;  Andr.  252.  {x\  88  Geo.  8,  c.  87,  s.  6;  Toller,  367. 

(u)  Toller,  867;  1  Moo.  &  P.  668;  4  T. 


(1)  Though  a  person  who  is  sued  as  executor  de  son  tort  shall  not  defeat  the  suit  by  taking 
out  letters  of  admiDistration  pending  the  suit,  because  the  suit  was  well  commenced;  yet  such  an 
administration  will  legitimate  all  intermediate  acts  ab  initio ;  and  justify  a  retainer.  Yaughan 
V.  Brown,  Str.  1106;  S.  C.  Andr.  328;  Curtis  v.  Vernon,  8  Term.  587;  Rattoon  1;.  Overacker, 
8  John.  126. 

(2)  Glenn  v.  Smith,  2  Gill  &  John.  494;  Campbell  v.  Toussey,  7  Cowen,  64.  And  may  be 
sued  as  executor  generally.     LL 

(8)  At  common  law  an  action  of  account  did  not  lie  against  an  executor  for  want  of  privity, 
but  such  action  is  now  given  by  statute  4  &  5  Ann.  c.  16.  The  first  thirteen  sections  of  which 
are  in  force  in  Pennsylvania,  and  the  20th  and  27th  sections.  Roberts'  Dig.  43;  Griffith  9. 
Willing,  8  Binn.  317.  Laws  N.  Y.  sess.  36,  0.  75,  s.  5.  1  R.  L.  811,  against  the  executors  or 
administr-itors  of  every  guardian,  bailiff,  or  receiver.  Litt  sect.  125.  Co.  Litt  90  b.  F.  N.  B 
117.  £.  Com.  Pig.  Accompt,  D. 

(4)  App.  V.  Driesbaoh,  2  Rawle,  287. 
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sued  as  such  for  money  lent  to  (y),  or  had  and  received  by  him  {z),  or 

upon  a  penal  statute  (zz).     By  the  Statute  against  Frauds  the  represen-  f*^**^" 

tatives  of  a  deceased   person  are   not  personally  liable  without   a  written  tors,  helra» 

promise,  and  even  such  promise  is  not  available  in  this  respect,  unless  there  &c. 

be  an  adequate  consideration  (a)  (1) ;    but  in  some  cases  executors  will 

render  themselves  personally  liable,  if  they  contract  as  principals,  and  on 

their  own  personal  liability  (A).      If  a  creditor  appoint  his  debtor  to  be 

his  executor^  such  voluntary  act  is  deemed  a  release  at  law  ;  but  when  a 

debtor  becomes  administrator ^  such  appointment  being  only  by  an  act  of 

Court,  and  not  of  the  creditor  himself,  it  merely  suspends  the  right  (c). 

If  the  contract  be  under  seal,  (or  of  record),  the  heir  of  the  party  con- 
tracting is  liable  to  an  action  for  the  breach  of  an  express  covenant  there- 
in ;  provided  the  ancestor  expressly  bound  himself  *'  and  his  heirs^^'  by 
the  deed  or  obligation;  and  provided  the  heir  have  lef;al  assets  by  de- 
scent from  the  obligor  {d)  (2).  And  if  there  be  a  devisee^  (otherwise 
than  for  the  payment  of  debts,  or  in  pursuance  of  a  marriage  contract  en- 
tered into  before  marriage,)  he  may  be  sued  in  an  action  of  debt  for  the 
breach  of  a  contract  of  the  testator  under  seal,  or  of  record ;  but  the 
heir  must  be  joined  in  the  action ;  and  an  action  of  covenant  cannot  in 
any  case  be  supported  upon  a  personal  contract  against  a  devisee,  the 
statute  3  &;  4  W .  &;  M.  only  giving  an  action  of  debt  (e).  Though  the 
devisee  be  an  infant,  he  cannot  pray  the  parol  to  demur  by  reason  of  his 
non-age  (8),  such  privilege  being  confined  to  an  Infant  heir  (/).  But  an 
equity  of  redemption  is  not  assets  at  law,  in  respect  of  which  an  heir  or 
devisee  is  chargeable,  and  the  creditor  must  proceed  "V^in  a  Court  of  Equity  [  «53  ] 
(^).  An  heir  or  devisee  having  a  le^al  estate,  is  liable  to  an  action  for 
the  breach  of  a  covenant  running  with  the  land  committed  in  his  own 
time  (A).  If  there  be  several  heirs  as  in  the  case  of  gavel-kind,  or  of 
parceners,  they  should  all  be  joined,  or  the  defendant  may  plead  in  abate- 
ment (i)  (4)  ;  and  a  devisee  must  be  sued  with  the  heir  jointly  at  law  as 


(y)  1  Hen.  Bla.  110;  2Saiind.  117  d;  4  T. 
R.  947.  Ab  to  suing  him  as  such,  for  funeral 
expenses,  see  8  Campb.  208;  or  money  paid, 
see  7  B.  &  C.  444,  449;  1  Man.  &  R.  180,  8. 
C;  account  stated,  7  Taunt  680;  1  Moore, 
805   S  C 

iz)  'l  B.  &  C.  444;  1  Man.  &  R.  180,  a  C. 

{XX)  Garth.  861;  Cro.  £lis.  766;  Com. 
Pig.  administrator t  B.  15. 

(a)  See  7  T.  R.  850;  8  B.  &  B.  460. 

(b)  2  B.  &  B.  460;  6  Moore,  282,  S.  G. 

(c)  See  Went  Off.  £x.  chap.  2,  p.  76, 14 
ed.  Needham's  case,  8  Coke  R.  186;  Wank- 
ford  V.  Wankford,  1  Salk.  806;  Crosman's  case, 
1  Leonard,  826. 


(d)  Bao.  Ab.  Heir  and  Jincuior,¥.;  2 
Saund.  186,  187,  n.  4;  Plowd.  48U,  441; 
Willes.  585;  2  Bio.  Com.  243;  Piatt  on  Gov. 
41   449. 

(€)  8  4>  4  W.  ^  M.  c.  14;  Bac  Ab.  Heir 
and  AneeUor^  F.;  IP.  Wms.  99;  7  East, 
128. 

(/)  4  East,  485. 

iff)  2  Saund.  7,  n.  4.  8  d,  5th  ed. 

(A)  If  only  equitable  estate  descend^  the 
heir  cannot  be  sued  at  law^  per  Lord  Hard- 
Wioke,  Plunkett  v.  Pearson,  2  Atk.  294. 

(i)  2  Vin.  Ab.  67;  Com.  Dig.  Abatement^ 
P.  9.    . 


(1)  Such  as  giving  up  securities  against  the  testator's  estate.  Stebbios  v.  Smith,  4  Pick* 
97.     See  Clark  v.  Herring,  5  Binn.  88. 

(2)  So,  the  heir  of  the  heir  is  liable  so  fkr  as  he  has  assets  by  descent  from  the  original  obligor, 
Walker  v.  Ellis,  2  Mun.  88.    In  the  state  of  New  York,  heirs  are  liable  on  a  simple  contract  of 

2)ccialty,  whether  mentioned  therein  or  not,  in  case  the  debtor  died  intestate  seized  of  lands, 
0.  and  the  heirs  of  devisees  in  case  he  made  a  will     Laws  of  N.  T.  sess.  86,  c.  98,  s.  1 ;  1   U. 
L.  816;  Rev.  Stat  452,  s.  82;  Etting  v,  Vanderlyn,  4  John.  284. 

(8)  In  the  State  of  New  York,  in  a  personal  action  against  either  heirs  or  devisees,  the  paro* 
riiaU  not  demur;  but  no  execution  shall  issue  within  a  year  after  rendition  of  judgment,  sess. 
86,  c  98,  8.  6.  1  R.  L.  818;  2  Rev.  Stat  454,  s  .42,  455,  s.  55. 

(4)  Heirs,  and  assigns  by  deed,  are  jointly  chargeable  ft>r  breach  of  a  ooTenant  real  of  their 
ancestors.     Morse  v,  Aldrioh,  1  Metcalf,  544. 
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''-         well  as  in  eqnitj  (Ar).     And  though  an  ezecator  cannot  in  any  case  be 
DEFEXDAXTB.  ^^^j  jointlj  With  thc  hcif  (Z)  (1)  yet  the  executor  may  be  sued  at  the 
tors,  heirs,    Same  time  as  the  heir,  and  if  the  heir  be  also  executor,  separate  actions 
&o.'        '    may  be  sustained  against  him  in  both  capacities  (m).     If  assets  by  descents 
vest  in  the  heir,  it  appears  that  the  charge  will  continue  to  run  against 
his  heir  taking  the  same  assets  (n). 
6thiy.    In         When  the  contracting  party  has  become  bankrupt  and  has  obtained  his 
blTkr^^r^     certificate,  he  is  in   general  no  longer  liable  to  be  sued  in  respect  of  any 
"^  °^*  debt  due  from  him  when  he  became  bankrupt,  or  of  any  claim  or  demand 
which  the  creditor  might  have  proved   under  the  commission   (o)    (2). 
The  present  Bankrupt  Act  enables  creditors  to  prove  under  the  commis- 
sion in  respect  to  contingent  debts,  although  the  contingency  had  not  hap- 
pened at  the  time  of  the  proof  {p) ;  consequently  such  debts  will  not  be 
barred  by  the  certificate  as  effectually  as  other  debts.     In  cases  where  the 
plaintiff  has  an  election  to  sue  either  in  form  ex  contractu  or  in  tort  (8) 
though  the  bankruptcy  will  be  no  answer  to  the  latter  mode  of  proceeding 
(9),  it  will  be  a  bar  to  any  action  founded  on  contract  if  the  amount  of 
the  plaintiff's  demand  was  capable  of  being  ascertained  at  the  time  of  the 
bankruptcy  (r),  and  might  have  been  proved  under  the  commissions  (4). 

There  are  also  some  demands  which  are  barred  by  the  certificate  though 
they  were  not  provable  under  the  commission.  Thus,  where  an  action 
upon  a  contract  has  been  brought  against  a  party,  and  be  becomes  bankrupt 
before  verdict,  the  costs  itf  such  actions,  for  want  of  a  previous  verdict,  and 
not  provable  under  the  commission,  but  they  are  notwithstanding  considered 
as  accessorial  to  the  original  debt  and  barred  together  with  such  debt  by  the 
certificate  {s)  (6). 

But  in  certain  cases  the  bankrupt  may  still  remain  liable  to  an  action 
r  *54  ]  in  respect  of  contracts  made  before  his  bankruptcy.  Leasehold  ^property 
belonging  to  the  bankrupt  does  not  pass  to  the  assignees  unless  they  elect 
to  take  it.  By  the  6  Geo.  4,  c.  16,  s.  75,  the  bankrupt  is  enabled  to  free 
himself  from  future  liability  upon  the  lease  bv  delivering  it  up  to  the  les- 
sor within  fourteen  days  after  he  shall  have  bad  notice  that  the  assignees 
have  declined  to  accept  the  same ;  but  unless  he  avail  himself  of  this  privi 
lege,  he  will  still  continue  subject  to  such  liability. 

{k)  2  Saund.  7  n.  4;  Bac.  Ab.  Heir;  Yin.  (0)  6  Geo.  4,  0. 16,  s.  121. 

Ab.  Heir,  Z.  d.    See  2  Atk.  125,  488,  why  (p)  Id.  s.  66. 

preferable  to  proceed  in  equity.  (q)  Doug.  688;  6  T.  R.  695;  5  Biog.  t>8. 


(/)  18  £dw,  8,  4;  Com.  Dig.  Abatement,  (r)  Doug.  767;  6  T.  R.  699,  701;  and 

F.  10;  Yin.  Ab.  Jictione,  c.  d.  pi.  8.  8  Modd.  51;  Buck.  168. 

(m)  Com.  Diff.  Pleader,  2  £.  8.  («)  8  M.  &  SeL  826;  2  B.  ^  B.  8;  see 

(n)  Dyer,  868  a,  pi.  46;  Cro.  Car.  151;  2  also  8  B.  ^  A.  18;  Eden.  2d  edit.  136;  7  B. 

Cb.  Cas.  175;  Plowd.  441.  &  C.  489,  706;  1  Man.  &  R.  880,  S.  C. 


(1)  Under  the  Pennsylvania  act  of  1836,  devisees  and  heirs  may  be  joined  in  an  action 
against  the  executor,  and  if  the  writ  issue  directing  notice  generally,  notice  given  to  an  heir  or 
devisee  makes  him  party.  Norris  v,  Johnston,  5  Barr,  287.  Heirs  and  assigns  by  deed  are 
jointly  liable  for  a  breach  of  covenant  real  of  their  ancestor.    Morse  v.  Aldrich,  1  Metcalf,  544. 

(2)  So,  the  discharge  of  an  insolvent  is  no  bar  to  an  action,  on  an  express  covenant,  brought 
to  recover  rent  accruing  subsequent  to  the  insolvent's  discharge.  Lansing  v.  Prendergast,  9 
John.  127.    See  Murray  v.  De  Rottenham,  6  John.  Ch.  68;  Hamilton  v.  Atherton,  1  Ashm.  67. 

(8)  Denied  by  Livingston,  J.  Hatton  v.  Sp^er,  1  John.  41,  42. 

(4)  Sec  Du&r  v.  Murgatroyd,  1  Wash.  C.  C.  16. 

(5)  Costs  on  a  judgment  obtained  before  the  discharge  of  an  insolvent,  although  not  taxed, 
are  barred  by  the  discharge.  Warne  v.  Constant,  5  John.  135.  Sed  vide  cases  cited  in  note  b. 
Ibid.    See  the  oases  cited,  Ingraham*8  Insolvent  Iaws  of  Pennsylvania,  171,  note,  2d  edit. 
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The  bankrupt  maj  also  revive  bis  liability  upon  a  contract  made  before  "• 
his  bankruptcy,  by  a  subsequent  promise  to  pay  the  debt  (1)  ;  ^hich  pro-  ^"^^,^*" 
mise,  it  appears,  will  in  general  be  equally  available  to  the  creditor,  vrhe-  ruptcy. 
ther  made  before  (2)  or  after  (3)  the  allowance  of  the  certificate  {t). 
But  it  should  be  observed,  that  promises  and  contracts  made  with  the  cre- 
ditor expressly  in  consideration  of  his  signing  the  certificate;  and  also 
promises  made  before  the  signing  the  certificate  to  a  creditor  who  was  one 
of  the  commissioners,  and  who  subsequently  signed  the  certificate,  would 
be  void,  in  the  former  case,  under  the  express  provisions  of  the  Bankrupt 
Act  (u),  and  in  the  latter,  as  being  against  public  policy  (or)  (4).  In 
order  tba];  the  pre-existing  obligation  should  be  revived  by  a  subsequent 
promise,  the  promise  should  be  express,  distinct,  and  unequivocal  {y)  ; 
and  by  the  provision  of  the  present  Bankrupt  Act,  such  promise  must  be 
in  writing,  signed  by  the  bankrupt,  or  by  some  person  thereto  lawfully 
authorized  in  writing  by  him  {z).  When  the  subsequent  promise  is  effect- 
ual, it  is  sufScient  to  declare  upon  the  original  consideration  (a)  (5)  ;  un- 
less the  promise  be  conditional,  in  which  case  it  seems  to  be  necessary  for 
the  creditor  to  declare  specially  (6). 

*  In  cases  where  a  party  becomes  bankrupt  after  a  former  bankruptcy,  a 
prior  discharge  under  an  insolvent  act,  or  after  a  composition  with  his  cre- 
ditors, the  certificate  only  extends  to  protect  bis  person^  and  his  future 
effects  are  liable  to  the  claims  of  his  creditors,  unless  he  pay  15^.  in  the 
pound.  And  before  the  late  Bankrupt  Act,  the  bankrupt  was  still  liable 
to  be  sued  in  respect  of  his  subsequently  acquired  effects  (c)  ;  but  by  the 
provisions  of  that  Act,  the  future  estate  and  effects  of  the  bankrupt  are 
jeclared  to  vest  in  the  assignment  under  the  second  commission  (</). 

Where  there  are  several  contracting  parties,  and  one  has  been  bankrupt, 
the  action  should  be  brought  jointly  against  the  solvent  partner  or  partners 
and  the  bankrupt,  and  if  the  latter  should  have  obtained  his  certificate, . 
and  should  plead  it,  a  nolle  prosequi  may  be  entered  as  against  him  (e)., 

♦The  following  points,  relative  to  the  liability  of  the  assignees  of  a  bank-  [   *55     J 
rupt  to  action  in  form  ex  contractu^  may  here  be  noticed.     No  action  can 
be  brought  by  any  creditor  against  the  assignees  for  the  recovery  of  any 

(0  Cowp.  &44;  1  T.  R  715;  1  Ring.  281.  (6)  4  Campb.  106. 

(u)  6  Geo.  4,  0.  16,  s.  125.  (c)  7  East,  154. 

(r)  5  R.  A.  758;  1  D.  R.  411,  S.  C.  {d)  6  Geo.  4,  o.  16,  b.  27. 

(y)  1  Stark.  870;  5  Esp.  N.  P.  198.  (e)  2M.  4-  SeL  28, 444;  1  WU.  s.  99;  anU 

(0  6  Geo.  4,0.  16,9.  181.  42. 
{a)  Peak,  R.  68;  2  SUrk.  68;  2  Hen.  Blft. 
116,  4  Campb.  105. 


(1)  Shippey  v.  Heoderaon,  14  John.  178.  An  action  cannot  be  maintained  by  the  assifcnee 
of  a  note  payable  to  bearer  directly  on  the  note,  when  the  negotiability  of  such  note  has  been 
destroyed  by  an  insolvent  discharge  granted  the  maker.  Moore  v.  Viele,  4  Wend.  420.  Nor 
can  such  assignee  avail  himself  of  a  new  promise  subsequent  to  that  discharge,  if  made  neither 
to  himself  nor  his  agent     lb, 

(2)  Kingston  v.  Wharton,  2  Serg.  &  R.  208. 

(3)  Mnxitn  p.  Morse,  8  Mass.  127.  A  promise  by  a  debtor  after  the  ezeoation  of  a  Tolnn- 
tary  release  under  seal  by  the  creditor,  at  the  debtor's  request,  to  pay  the  balance  of  the  debt, 
is  founded  on  a  sufficient  consideration,  and  is  binding.  Willing  r.  Peters,  12  Serg.  &  R.  177. 
The  promise  must,  however,  be  exprett,  and  bo  distinctly  proved.     Roff  v.  Roff,  1  Penu.  418. 

(4)  See  Baker  v.  Matlaoh,  1  Ashm.  68.  Tuxbury  v.  Miller,  19  John.  811;  Wiggin  r.  Rush, 
12  John.  806,  and  the  .\merican  cases  there  cited. 

(5)  Shippey  r.  Henderson,  14  John,  178. 
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"•  dividend  (1),  the  onlj  remedy  being  by  petition  to  the  Lord  Chancellor  (/)- 
f  "^^'"'  Nor  are  the  assignees  liable  to  an  action  at  the  aait  of  the  bankrupt,  fur 
riiptcy.*  ^^9  allowance  in  respect  of  the  amount  of  dividends  paid  under  his  es- 
tate (^),  unless  he  shall  have  obtaine^^  his  certificate  before  the  declaratioii 
and  payment  of  the  diyidend,  so  as  t^  enable  the  assignees  to  take  sucb 
allowance  into  account,  and  to  retain  for  the  same  before  the  assets  are 
exhausted  (A).  It  has  been  previously  noticed,  that  assignees  of  a  bank- 
rupt lessee  will  not  be  liable  to  be  sued  in  respect  of  the  rent  and  covenant, 
unless  they  elect  to  take  to  the  premises  oomprised  in  the  lease  (i).  And 
when  they  have  elected  to  take  possession,  they  may  nevertheless  discbarge 
themselves  from  future  liability,  by  assigning  their  interest  in  the  premises 
even  to  a  pauper  {k).  The  assignees  are  not  liable  to  be  sued  by  the  mes- 
senger under  the  commission,  for  fees  due  to  him  before  the  choice  of  as- 
signees, the  petitioning  creditor  being  the  party  answerable  for  these  ex- 
penses (/).  And  though  assignees  cannot  contract  debts  in  their  political 
capacity,  and  be  sued  therein  as  such  {m) ;  yet  when  they  personally  con- 
tract, or  when  they  receive  money  to  the  use  of  another  (ri),  they  are  lia- 
ble to  be  sued  in  their  individual  capacities.  An  assignee  who  has  beea 
removed,  and  has  assigned  his  interest  to  his  co-assignee,  may  be  sued  by 
them  (o). 

A  certificate  of  discharge  obtained  in  a  foreign  country,  is  a  bar  to  an 
action  upon  a  contract  made  in  such  country  before  the  certificate  (p)  (2), 
but  not  to  an  action  by  a  creditor,  a  subject  of  this  country,  for  a  debt  con- 
tracted here  (9).  And  it  has  been  decided,  that  a  certificate  under  an 
Irish  Commission  of  bankruptcy,  though  it  be  since  the  Union,  is  no  dis- 
charge of  a  debt  contracted  in  England  (r) ;  but  it  has  been  held,  that  a 
debt  contracted  in  this  country,  by  a  trader  resident  in  Scotland,  is  barred 
by  a  discharge  under  a  Scottish  sequestration,  issued  in  conformity  to  the 
Statute  64  Geo.  8,  c.l87  {s). 

By  the  Insolvent  Act  (^),  an  insolvent  oomplyiog  with  the  requisitiona 
of  the  Act  is  to  be  discharged  by  the  Court,  ''as  the  several  debts  and 
an  iwo/Mfi/  g^mg  Qf  money  due,  or  claimed  to  be  due,  at  the  time  of  *filing  his  peti- 
1  tion  from  such  prisoners,  to  the  several  persons  named  in  his  or  her  sche* 
^  dule  as  creditors,  or  claiming  to  be  creditors  for  the  same,  respectively, 
or  for  which  such  persons  shall  have  given  credit  to  such  prisoner,  before 
the  time  of  filing  such  petition,  and  which  were  then  not  payable ;  and  as 
to  the  claims  of  all  other  persons  not  known  to  such  prisoner  at  the  time 


7thly.    In 
the  case  of 


[    *56 


if)  6Geo.  4,0. 16,  8.111. 

(jf)  Id.  8.  128. 

{h)  1  Atk.  207;  6  T.  R.  545;  anU,  26.« 

(i)  AnU^  54.  And  see  Peak,  N.  P.  G. 
288;  7  East,  886;  1  B.  &  A.  598.  The  jiro- 
viiional  auignet  of  a  bankrupt  ia  not  respon- 
aible  for  the  fraud  of  an  agent  appointed  with 
due  care,  9  Bing.  96. 

(A:)  1  B.  4-  P.  21;  ante,  48,  49. 

(/)  8  B.  ^  C.  48;  4  D.  &  R.  621,  8.  C;  6 
Geo.  4,  e.  16,  a.  14;  2  M.  &  SeL  48& 

(m)  Cowp.  184, 185. 


(n)  1  M.  4*  Sel.  714. 

(o)  1  Peake  N.  P.  218. 

0>)  5  East,  124. 

iq)  1  Eaat,  6. 

(r)  4  B.  4r  Aid.  624;  and  see  2  H.  Bla. 
558. 

(•)  8  B.  4-  C.  12;  8  D.  &  R.  558,  S.  C; 
see  1  Rose,  462;  Back,  57;  8  Moore,  628. 

(0  7  Geo.  4,  o.  57,  8. 40  and  46;  continued 
and  amended  by  1  Wm.  4,  c.  38.  A  discharge 
under  thia  act  must  be  pleaded  specially,  10 
Bing.  11. 


(1)  Vide  Peck  v.  Randall,  1  John.  165. 

(2)  Vide  Hicks  v.  Brown,  12  John.  288,  n.  b.    Smith  v.  Brown,  2  Binn.  201.    Walsh  «. 
Farrand,  18  Mass.  19. 
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of  such   adjudication,  who  may  be  indorsers  or  holders  of  any  negotiable         "• 
security  set  forth  in  such  schedule''  («).  T^^i"™' 

And  by  section  50  it  is  provided,  that  the  discharge  shall  extend  to  all  y'ency.  " 
process  for  contempt  of  any  Court  for  non-payment  of  money  (1,)  and  to 
all  costs  relative  thereto  ;  also  to  all  costs  incurred  in  any  actions  brought 
against  the  insolvent  before  the  filing  of  his  schedule  for  any  debt  or  dam- 
ages ;  and  the  persons  bringing  actions  are  to  be  deemed  creditors  for  the 
amount  of  such  costs  subject  to  taxation.  The  discharge  is  also  declared 
to  extend  to  sums  payable  by  way  of  annuity  {x). 

It  has  been  decided  upon  the  1  Geo.  4,  c.  lid,  that  the  effect  of  the 
discharge  is  only  to  liberate  the  insolvent  to  the  extent  of  the  specific 
debts  described  in  the  schedule ;'  and  where  less  than  the  full  amount  due  is 
specified,  the  balance  in  favor  of  the  creditor  still  remains  as  a  debt  for 
which  the  insolvent  is  liable  (y).  But  by  the  7  Geo.  4,  c.  67,  s.  68,  it  is 
provided,  that  the  discharge  shall  protect  the  insolvent,  although  there  has 
been  an  error  in  the  amount  of  the  debt  specified  in  the  schedule,  where 
there  has  been  no  culpable  negligence,  fraud  *or  evil  intention  on  the  part  r  #57  ] 
of  such  prisoner  {z).  Formerly  an  insolvent  was  only  considered  to  be  dis- 
charged as  to  his  person,  and  he  remained  liable  to  be  sued  as  to  his  subse- 
quently acquired  effects  by  the  creditors  named  in  the  schedule  j  but  it  is 
now  provided,  that  no  future  execution  shall  issue  against  the  goods  of  a 
prisoner  discharged,  upon  any  judgment  for  any  debt  in  respect  of  which 
such  prisoner  shall  have  become  entitled  to  the  benefit  of  the  Act ;  nor  in 
any  action  upon  any  new  contract  or  security  for  payment  thereof  except 
upon  the  judgment  entered  up  against  such  prisoner,  in  the  name  of  the  as- 


(u)  See  as  to  hol^lers  of  negotiable  Beenri- 
ties,  and  what  a  sufficient  description  of  the 
debt,  &c.  in  the  schedule;  4  B.  &  C.  15;  6 
D.  &  R.  75,  8.  C;  4  B.  &  C.  214;  Ry.  & 
Mo.  822;  2  Car.  &  P.  122;  1  Mo.  &  MaL 
202;  8  Stark.  R.  54;  8  Moore,  281.  Under 
the  87  Geo.  8,  c.  90,  s.  80,  it  was  held  that  a 
person  is  only  discharged  as  to  those  creditors 
to  whom  he  has  given  notice  of  his  intention 
to  apply  for  his  discharge,  1  Chitty's  Rep. 
222;  but  such  notice  is  no  longer  essential. 
The  53  Geo.  8,c.  102,  s.  10,  directed  that 
the  order  of  discharge  should  name  the  cred- 
itors as  to  whose  claim  the  prisoner  should  be 
discharged,  7  Taunt.  170;  but  this  is  no  long- 
er necessary,  and  it  suffices,  if  the  schedule 
name  the  creditor  or  the  debt  as  distinctly  as 
the  debtor  can  do,  which  is  still  necessary. 
With  respect  to  the  necessity  of  naming  the 
creditor  in  the  schedule,  it  is  observable  that 
the  40th  and  4Cth  sections  require  that  the 
name  of  the  creditor  be  named  if  possible, 
but  suppose  the  difficulty  of  stating  such  cred- 
itor in  the  case  of  nogotiable  security.  Under 
the  1  Geo.  4,  c.  119,  s.  60,  (nearly  corres- 
ponding in  terms  with  the  above,)  where  an 
insolvent  contracted  for  goods  with  A.  the 
agent  for  a  company,  and  after  giving  him 
two  promissory  notes  fbr  the  debt,  amount- 
ing to  £82  2s.  6(/.  took  the  benefit  of  the 


Act,  without  describing  the  company  as  his 
creditors,  and  stating  the  debt  to  be  only 
£82;  it  was  held,  that  his  discharge  was  an 
answer  to  the  action  by  the  company  upon 
the  promissory  notes,  6  D.  &  R.  75;  4  B.  & 
C.  16;  S.  G.  80  where  an  insolvent  in  his 
schedule  stated  that  B.  held  his  acceptance, 
and  A.  had  in  fiict  indorsed  it  to  B.  but  un- 
known to  the  insolvent;  it  was  held,  that  the 
description  was  sufficient,  4  B.  &  C.  214,  2  C. 
&  P.  120;  1  R.  &  NL  822,  S.  C. 

And  if  an  insolvent  state  a  bill  in  his 
schedule,  as  drawn  by  himself  on  M.  whereas 
it  was  drawn  by  M.  on  him,  if  the  jury  are 
satisfied  that  the  same  bill  was  meant,  anc^ 
the  description  was  by  mistake,  it  is  a  good 
discharge,  2  G.  &  P.  120;  1  R.  &  M.  822,  S. 
G.  Where  a  creditor  authorizes  his  debtor 
to  omit  any  statement  of  his  debt  in  the  sched- 
ule, he  cannot  take  advantage  of  such  omis- 
sion, and  the  discharge  will  be  a  bar  to  any 
action,  8  Moore,  281.  See  further,  4  AdoL 
&EU  887;  4'Tyr.  180. 

(x)  Sect.  61.  See,  as  to  the  construction 
of  the  former  Insolvent  Acts,  5  B.  &  C.  881 ; 
1  M.  &  P.  91.  As  to  bastardy  bonds,  8  Bing. 
154. 

(y)  4  B.  &  G.  419;  6  D.  &  R.  491,  S.  G. 

(2)  See  ante,  56,  note  (u). 


(1)  Maag*B  Gase,  1  Ashm.  07. 
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signee,  or  provisional  assignee,  according  to  the  provisions  of  the  Insol- 
vent  Act  in  that  behalf  (a). 
Tcncj  '  -^  married  woman  may,  under  the  72d  section  of  the  Insolvent  Act, 
petition  and  obtain  her  discharge  from  debts  the  same  as  a  feme  sole,  on 
assigning  her  separate  property,  bat  so  as  not  to  prejudice  any  rights 
of  her  husband  to  her  property  (ft).  The  discharge  of  the  husband  un- 
der the  Insolvent  Act  does  not  preclude  a  creditor  from  taking  the  wife 
in  execution  for  her  debt  contracted  dum  sola^  unless  she  has  no  separate 
property  (c). 

When  a  prisoner  has  been  discharged  under  the  Lord's  Act,  the  judg- 
ment obtained  against  the  prisoner  remains  iu  force,  and  execution  may 
at  any  time  be  taken  out  thereon  against  the  property  and  effects  of  the 
prisoner,  except  his  wearing  apparel,  bedding,  and  tools  of  trade,  to  the 
value  of  jSlO,  but  no  action  of  debt  can  be  supported  upon  such  judg- 
ment (rf)  (1). 

8thly.    In         Iu  general  a  feme  covert  cannot  be  sued  alone   at  law  (e) ;  and  when 
cnae  ol  mar-  ^  f^^^  g^j^^  ^j^^  jjj^  entered  into  a  contract,  nvirries  (/),  the  husband  and 
"^^'   •        wife  must  in  general  be  jointly  sued  (2),  though   the  husband  state  an  ac- 
count, and  expressly  promise  to  pay  the  debt  or  perform  the  contract  {g)  ; 
and  where  the  wife  was  a  yearly  tenant  before  marriage,  at  a  rent  payable 


(a)  Sect.  61.  See  6  Bing.  298.  As  to 
warrant  of  attorney  to  be  given  to  provisional 
assignee,  &  57;  1  Wm.  4,  c.  87,  s.  3. 

(6)  7  Geo.  4,  c.  57,  s.  72.  That  clause  was 
introduced  in  consequence  of  the  decisipn  in 
ex  parte  Deacon,  5  B.  &  Aid.  759. 

(c)  8  B.  &  C.  1;  2  Man.  &  R.  124,  &  C. 
But  see  5  Bar.  &  Adol.  808. 

(d)  82  Geo.  2,  c.  28,  s.  20. 


(e)  2  B.  &  P.  105;  2  T.  R.  868;  Com.  Dig. 
Plead.  2  A.  1 ;  8  Campb.  128. 

(/)  A  marriage  in  fiict,  though  not  strictly 
legal,  is  sufficient  for  this  purpose.  Andr. 
227,  228;  1  Campb.  245;  2  Esp.  G87. 

iff)  7  T.  R.  848;  AUeyn,  72;  1  Keb.  281; 
2  T.  R.  486;  8  Mod.  186;  Bac.  Ab.  Bar.  and 
Feme,  L.;  1  Taunt.  217.  245;  Com.  Dig. 
Pleader,  2  A.  1. 


(1)  In  the  fourth  edition  the  passage  in  the  text  was  followed  bj  this  remark — *'  If,  howeyer, 
m  either  of  these  cases,  the  debtor,  after  his  discharge,  expressly  and  indefinitely  promise  to  pay 
the  debt,  he  may  be  sued  and  taken  in  execution  upon  such  new  contract,  as  in  the  case  of  a 
bankrupt,**  and  referring  to  the  following  authorities— 8  M.  &  Sel.  895.-2  Stra.  1288.— 2  Bl. 
1217.— 2  Campb.  448.-8  B.  &  P.  894;  aoc.  sed  Tide  6  Taunt.  568,  to  which  the  following  note 
was  added  by  the  Editor, — **  But  see  Couch  v.  Ash,  and  Herbert  v.  Williams,  5  Co  wen,  265, 
527,  contra.  See  also  the  views  taken  of-  the  text,  the  authorities  referred  to  by  Mr.  Chitty  in 
support  of  it,  and  the  reasons  for  a  different  doctrine,  Ingraham*8  Insolvent  Laws  of  Pennsylva- 
n-a  202  to  214,  2d  edit." 

The  Supreme  Court  in  New  York  decided  that  an  action  could  not  be  maintained  against  the 
maker  of  a  promissory  note  payable  to  bearer,  by  a  person  to  whom  the  same  has  been  trans- 
ferred, where  the  maker  has  obtained  a  discharge  Arom  all  his  debts  as  an  insolvent  debtor,  pre- 
vious to  the  transfer;  although  after  the  discharge,  but  before  the  transfer,  the  maker  makes  a 
new  promite  to  the  payee  to  pay  the  debt,  and  such  new  promise  is  set  up  by  way  of  replication 
to  the  plea  of  discharge.  Depuy  v.  Swart,  8  Wend.  185.  Insolvent  discharges  reach  to  the  con- 
tract itself  and  impair  its  obligation.  Sturges  v.  Crowingshield,  4  Wheat.  122.  The  note  is 
functus  officio,  and  can  have  no  negotiable  qualities,  because  it  has  no  legal  existence.  Baker  v. 
Wbeaton,  5  Mass.  509.  Although  the  insolvent  is  legally  exonerated  from  the  payment  of  his 
antecedent  debts,  the  moral  obligation  remains;  and  this  obligation  is  a  sufficient  consideration 
fur  a  new  promise.     M*Nair  v.  Gilbert,  8  Wend.  844. 

(2)  Vide  Angel  v.  Felton,  8  John.  149.  But  if  a  feme  sole  marries  pending  a  suit  against 
her  the  marriage  need  not  be  noticed  in  the  subsequent  proceedings.  It  does  not  affect  the  form 
of  the  proceedings.  The  suit  goes  on  as  if  no  marriage  had  taken  place.  Roosevelt  v.  Dale,  2 
Cowen,  581.  The  husband,  however,  though  not  a  party  on  the  record,  is  so  far  as  his  interest 
is  concerned,  a  party  with  his  wife;  and  he  is  to  be  received  to  make  an  affidavit  of  merits  under 
the  rule  which  requires  this  to  be  done  by  the  party.  He  is  substantially  a  party;  and  on  re- 
covering judgment  against  her  he  may  be  made  an  actual  party  by  a  icire  facias,  and  in  this 
manner  be  subjected  to  execution.    lb. 
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quartcrlv,  and  she  married  before  a  quarter's  rent  became  pnyable,  it  was         ^' 
held  that  in  an  action  to  recover  such  quarter's  rent  the  wife  should  b^  g"**^*'"*' 
joined  (K).     But  if  the  husband,  in  respect  of  some  new  consideration,  as    *         ^^^' 
for   forbearance,  c&c.  expressly   undertake   in   writing   to   pay  the  debt,  or 
perform  the  contract  of  the  feme,  he  may  be  sued  alone  on  such  undertak- 
ing (t). 

"i^Wben  rent  becomes  due  after  the  marriage,  upon  a  lease  to  the  feme  [  ^58  ] 
whilst  sole,  or  any  other  breach  of  the  covenants  contained  in  such  lease 
is  committed  during  the  coverture  (1),  the  action  may  be  against  both,  or 
against  the  husband  alone  (Je).  But  the  feme  can  in  no  case  be  sued  upon 
a  mere  persoftal  contract  made  during  coverture  (/),  although  she  live 
apart  from  her  husband,  and  have  a  separate  maintenance  secured  to  her 
by  deed  (m),  or  be  separated  under  a  sentence  of  divorce  a  mensa  ei 
ihoro  (n).  But  it  seems  that  she  is  liable  upon  such  a  contract,  if,  being 
under  a  moral  obligation  in  regard  to  the  nature  of  the  contract,  she, 
after  the  death  of  the  husband  expressly  promise  to  perform  it  (o).  And 
an  action  on  the  assumpsit  of  husband  and  wife,  against  both,  is  bad,  for 
quoad  the  wife  the  promise  is  void  (p).  But  an  action  of  the  covenant  on 
the  warranty  in  a  fine,  or  on  a  covenant  running  with  the  land  of  the 
wife,  demised  by  her  pursuant  to  the  statute,  during  the  coverture,  may 
be  supported  against  her  (jq)  ;  and  it  is  said  that  upon  a  lease  to  the  hus- 
band and  wife  for  her  benefit,  the  action  may  be  against  both  (r).  If  the 
husband  be  civUiier  moriuus,  or  even  transported  for  a  term  of  years,  or 
has  been  abroad  seven  years  and  not  heard  of  {s\  though  he  voluntarily 
left  the  kingdom  (/)  (2),  the  wife  may  be  sued  alone  upon  a  contract 
made  by  her  during  that  time  {u)  ;  but  a  woman  by  birth  an  alien,  and 
the  wife  of  an  alien,  cannot  be  sued  as  a  feme  sole,  if  her  husband  has 
lived  with  her  in  this  country,  although  he  has  left  her  here,  and  entered 
into  the  service  of  a  foreign  state  {z)  (1).     In  the  case  of  a  feme  covert 

(A)  8  Moore,  807;  1  B.  &  B.  60,  8.  a  (o)  See  5  Taunt  86;  1  Stra.  94. 

(0  AUeyn,  78;  7  T.  R.  849.  (p)  Palm.  813;  1  Taunt.  217.    See  7  Taunt 

{k)  6  Mod.  239;  1  Koll.  Ab.  848,  pL  45,  482;  2  Moore,  126. 

50;  Tboinp.  £nt.  117;  Com.  Big.  Baron  and  (q)  2  Saund.  180,  n.  9. 

Feme,  Y;  6  T.  R.  176;  1  New  R.  174.  (r)  1  Roll.  Ab.  848,  850;  Boa.  Ab.  Baron 

(/)  8  T.  R.  545;  2  B.  &  P.  105;  Palm.  812;  and  Feme,  L. 

1  Taunt  217;  4  Price,  48.  (<)  2  Oampb.  118,  278. 

(m)  8  T.  R.  545;  2  B.  &  P.  N.  B.  148.  (/)  Id. 

How  and  when  liable  in  equity  on  a  blU  or  (u)  1  B.  &  P.  858,  n.  (/)  Pa  Lit  188  a  , 

note,  8  Mad.  887.                                           *  2  B.  &  P.  105;  4  Esp.  N.  P.  27,  28. 

{n)  6  M.  &  Sel.  78;  8  B.  &  C.  291.    Mu  (x)  8  Campb.  128. 
ter  as  to  a  divorce  a  vinculo  matrimonii^  1 
Qow.  R.  10. 

(1)  Vide  Oraaser  v.  Eobart,  1  Binn.  575;  Robinson  v,  Reynolds,  1  Aiken,  125.  Or  where 
the  husband  being  an  alien,  and  neyer  within  the  United  States,  has  deserted  his  wife.  Greg- 
ory V.  Paul,  15  Mass.  81.    See  ante,  28,  note. 

(2)  See  ante,  28,  note.  See  Rhea  v,  Rhenner,  1  Peters*  U.  8.  105.  In  Pennsylvania,  if  a  hus- 
band desert  his  wife,  and  ceases  to  perform  his  marital  duties,  the  acquisitions  of  property 
made  by  the  wife  during  such  desertion,  are  her  separate  estate,  and  she  may  dispose  of  them 
by  will  or  otherwise.  Btarrett  v.  Wynne,  17  Serg.  and  R.  280.  So  if  a  husband,  by  deed  of 
separation  without  trustees,  relinquish  to  his  wife  all  his  right  to  her  land,  reserying  the  pay- 
ment of  an  annual  sum,  the  land  is  not  liable  to  the  execution  of  a  creditor  of  the  husband,  who 
obtains  judgment  against  him,  after  he  and  his  wife  have  been  notoriously  separated  for  nine 
years.  Bouslangh  v.  Bouslaugh,  18  Serg.  k  R.  861.  A  father  placed  the  proceeds  of  lands 
under  the  control  of  a  son,  for  the  benefit  of  a  daughter  who  was  a  feme  covert;  held,  that  no 
action  oould  be  maintained  at  law,  in  the  name  of  the  husband  and  wife;  the  remedy  being  in 
equity.    Duval  v.  Covenhoven,  4  Wend.  561. 
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[   *59   ] 


Where  wife 
survives. 


Conse- 
quences of 
nuHtake. 


executrix  or  administratrix,  she  mast  be  joined  with  the  husband  in  an 
action  on  any  personal  contract  of  the  deceased  {y^  (1) ;  and  if  a  man 
marry  an  administratrix  to  her  former  husband,  who  had  wasted  the  assets 
during  her  widowhood,  they  may  be  jointly  sued  for  such  devasiavii  {z) ; 
but  for  rent  due  during  the  coverture  on  a  lease  which  the  wife  has  as  execu- 
trix, the  husband  may  be  sued  alone  (a). 

When  the  husband  survives^  he  is  not  liable  to  be  sued  in  that  charac- 
ter for  any  contract  of  the  feme  made  before  the  coverture,  unless  judg- 
ment bad  been  obtained  against  him  and  his  wife  before  her  death  (2^ ; 
and  if  she  die  before  judgment,  the  suit  will  abate  (&)  (3).  But  if  tne 
husband  neglect,  during  her  life,  to  reduce  her  choses  in  action,  into  pos- 
session, the  creditor  may  sue  the  person  who  administers  thereto,  for  debts 
due  before  her  marriage  (c)  ;  and  for  rent  accruing  during  the  coverture,  or 
for  money  due  upon  a  judgment  obtained  against  husband  and  wife,  he  may 
be  sued  alone  as  the  survivor  {d). 

In  case  the  wife  survive,  she  may  be  sued  upon  all  her  unsatisfied  con- 
tracts made  before  coverture  (e).  But  the  bankruptcy  and  certificate  of  the 
husband  will  discharge  her  from  all  liability  to  satisfy  debts  which  could  have 
been  proved  under  the  commission ;  and  if  the  husband  and  wife  be  sued 
jointly,  his  bankruptcy  may  be  pleaded  in  bar  (/)  (4). 

However,  we  have  seen  that  the  discharge  of  her  husband  under  the 
Insolvent  Act  does  not  preclude  a  creditor  from  taking  a  married  woman, 
having  separate  property,  in  execution  for  a  debt,  contracted  by  her  dum 
sola  Q), 

If  the  husband  be  sued  alone  upon  the  contract  of  his  wife  before  cov- 
erture, and  the  objection  appear  upon  the  face  of  the  declaration,  the  de- 
fendant may  demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  error 
(A)  (5).  If  the  contract  were  misdescribed  as  being  that  of  the  husband, 
the  phiintiff  would  be  nonsuited  under  the  general  issue  at  the  trial,  upon 
the  ground  of  variance  between  the  contract  stated  in  the  declaration 
and  that  proved.  But  if  the  wife  be  sued  alone  upon  her  contract  be- 
fore marriage,  she  must  plead  her  coverture  in  abatement,  or  a  writ  of 


iy)  Cro.  Car.  165,  619;  ante,  62. 

(*)  Cro.  Car.  608. 

(a)  Com.  Dig.  Bar.  and  Feme,  T.;  Thomp. 
Ent.  117. 

(A)  7  T.  R.  860;  Com.  Dig.  Baron  and 
Feme,  2  C;  Rep.  temp.  Talb.  173;  8  P.  W. 
410. 

(c)  8  P.  W.  409;  Rep.  temp.  Talb.  178. 


(rf)  8  Mod.  189,  n-  (Ar);  6  Mod.  239;  Com. 
Dig.  Baron  and  Feme,  2  B. 

(e)  7  T.  R.  860;  1  Campb.  189. 

(/)  1  P.  W.  249;  2  VCS..181;  Cullen,  392. 

ig)  Ante,  67;  8  B.  &  C.  1;  2  Man.  &  H. 
124,  S.  C.  , 

(A)  7  T.  R.  849;  2  Chit.  Rep.  697. 


(1)  In  an  action  against  husband  and  T^ife,  for  the  debts  of  the  wife  contracted  by  her  ^hlle 
sole,  a  plea  that  the  husband  is  an  infant  is  no  bar  to  a  recovery.     Roach  v.  Quick,  9  Wend.  238. 

(2)  Buckner  v.  Smith,  4  Desau.  Ch.  871 ;  Beach  v,  Lee,  2  DalL  267. 

(3)  Williams  v.  Kent,  16  Wend.  860. 

(4)  In  an  action  against  husband  and  wife  for  the  debt  of  the  wife,  contracted  by  her  while 
sole,  a  pica  that  the  husband  is  an  infant  is  no  bar  to  a  recovery.  Roach  v.  Quick,  9  Wend. 
288.  Prior  to  her  marriage,  the  wife  was  responsible  for  such  debts,  and  unless  the  liability 
to  pay  them  attached  to  the  husband,  her  creditors  would  be  remediless,  as  she  cannot  be  sued 
alone  sepamte  from  her  husband;  and  if  she  could,  a  judgment  against  her  would  be  fruitless, 
as  all  her  estate  is  absolutely  or  qualifiedly  rested  in  her  husband.  &eve  Dom.  ReL  234;  Barnes* 
95. 

(6)  Carl  V.  Wonder,  6  Watts,  97. 
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error  coram  nobis  must  be  broasht :  and  the  coverture  m  such  case  can-         ''• 

not  _ 

nonsuit 


be  pleaded  in  bar,  or  given  in  evidence  upon  the  trial  as  a  ground  of 
suit  (t) ;  and  if  she  marry  pending  an  action  against  her,  it  will  not  '  ^^^^^ 
abate,  but  the  plaintiff  may  proceed  to  execution  without  noticing  the 
husband  (Ar)  (1).  But  if  a  feme  covert  be  sued  upon  her  supposed  con- 
tract made  during  coverture,  she  may  in  general  plead  the  coverture  in 
bar,  or  give  it  in  evidence  under  the  general  issue,  or  under  non  est  fac- 
iutHj  in  the  case  of  a  deed  (/).  And  if  the  husband  and  wife  be  improp- 
erly sued  jointly  on  a  contract  after  marriage,  the  action  will  fail  as  to 
both  {m)  (2). 


♦IL    IN  ACTIONS  IN  FORM  EX  DELICTO.  ^   *^^    ^ 

The  rules  which  direct  who  are  to  be  the  parties  to  an  action  in  form  oenkeal 
es  delicto,  whether  as  plaintifis  or  defendants,  may,  as  in  actions  in  form  eules. 
es  contractu^  be  considered  with  reference,  1st,  to  the  interest  of  the 
plaintiff  in  the  matter  affected,  and  the  liability  of  the  defendant ;  2dly, 
the  number  of  the  parties,  and  who  must  or  may  sue  or  be  sued ;  8dly, 
where  there  has  bosn  an  assignment  of  interest,  &c. ;  4thly,  in  the  case 
of  survivorship  ;  5thly,  where  the  party  injured,  or  committing  the  injury,  * 

is  dead ;  6thly,  in  the  case  of  bankruptcy ;  Tthly,  insolvency  ;  and  8thly 
in  that  of  marriage. 


The  action  for  a  tort  must  in  general  be  brought  in  the  name  of  the  per-  ^■ 

son  whose  l^al  right  has  been   affected,  and   who   was   legally  interested  V*^^^^V\ 
in  the  property  at  the  time  the  injury  thereto  was  committed  (w)  ;  for  he  is  ^^^  ^j^  ^^ 
impliedly  the  party  injured  by  the  tort,  and  whoever  has  sustained  the  loss  ference  to 
is  the  proper  person  to  call   for  compensation  from  the  wrong-doer.     A  ^^^^"^^  j^** 
cestui  que  trust  or  other  person  having  only  an  equitable  interest,  cannot  J^^^  *  ^  ^^^ 
in  general  sue  in  the  Courts  of  common  law  against  his  trustee  (8,)  or  even 

(t)  8  T.  R.  681;  2  RoU.  Rep.  63;  Sty.  280;  Bui  N.  P.  172;  2  Stra.  1104. 

Bao.  Ab.  Bar  and  Feme^  L.  (m)  Palm.  812;  ante,  58. 

(ft)  2  Stra.  811;  4  East,  521;  Cro.  Jao.  (n)  Per  Lord  Eenyon,'  8  T.  R.,  882;  3 

828;  Bac.  Ab.  Matement,  G.  Campb.  417. 

(/)  12  Mod.  101;  1  SaUc.  7;  8  Eeb.  228; 


(1)  See  Williamfl  v,  Kent,  15  Wend.  860;  Johnston  v.  Parmely,  17  John.  271. 

(2)  A  coant  charging  man  and  wife  upon  a  joint  assumption  in  consideration  of  money  had 
and  received  -by  them  to  the  plaintiff's  use  iis  bad.  Grosser  and  wife  v,  Eckart  and  wife,  2 
Binn.  575. 

(3)  It  is  otherwise  in  Pennsylvania,  for  the  reason  stated  in  the  next  note.  Resse  v.  Ruth, 
18  Serg.  &  R.  481.  Martzell  v.  Staufier,  8  Penn.  898.  But  since  the  passage  of  the  Acts 
of  14th  June,  1886,  entitled  **  An  act  relating  to  assigntes  for  the  benefit  of  creditors,  and 
other  Trustees,"  (Purd.  Dig.  75,  Edit.  1887,)  and  that  of  the  10th  June,  1836,  entitled  "  An 
act  relative  to  the  Jurisdiction  and  powers  of  the  Courta**  (Purd.  Dig.  218,)  by  which  certain 
Equity  powers  are  given  to  the  Courts,  it  is  questionable  whether  an  action  at  law  would  now 
be  sustained  by  the  courts.  See  Rush  r.  Good,  14  Serg.  &  R.  226.  It  is  now  the  settled 
law  of  the  state  of  New  York,  that  a  mortgagor  has  the  legal  estate  and  seisin  of  the 
land  until  foreclosure  or  entry  by  the  mortgagee.  Sedgwick  v.  Hollenbach,  7  John.  880; 
Btannard  v.  Eldridge,  16  John.  254.  See  also,  for  the  doctrine  in  Pennsylvania  Schuyl- 
kill NaT.  Co.  V.  Thobam,  7  h'erg.  &  R.  411.    And  his  wife  may  support  a  writ  of  dower  to 
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I-         a  third  person  (o)   (1)  ;  unless  in  cases  where  the  action  is   against  a 

/wiT""*^  mere  wrong  doer,  and  for  an  injury  to  the  actual  possession  of  the  cestui 

sue  &c.***     9^^^  trust   (/>).     Many  of  the  rules  and  instances  which  hiive  been  stated 

in  respect  to  the  person  to  be  made  the  plaintiff  in  actions  in  form  ex 

contraclUf  here  also  govern  and  are  applicable  (f ). 

Actions  in  form  ex  delicto  are  for  injuries  to  the  absolute  or  rehUive  rights 
of  persons  to  personal  or  real  property. 
For  injaries       The  action  for  an  injury  to  the  absolute  rights  of  persons  as  for  assaults, 
to  the  per-     batteries,  wounding,  injuries  to  the  health,   liberty,   and   reputation,    can 
^'^'  only  be  brought  in  the  name  of  the  party  immediately  injured,  and  if  he 

die,  the  remedy  determines.  With  respect  to  injuries  to  the  relative 
rights  of  persons,  the  instances  in  which  a  husband  may  sue  alone,  or 
should  join  his  wife  in  an  action  for  injuries  to  the  person  of  his  wife,  will 
be  hereafter  noticed  (r).  In  the  case  of  master  and  servant ^  the  master 
may  sue  alone  for  the  battery  of  (2),  or  for  debauching  his  servant,  al- 
f  *61  ]  though  they  are  not  related,  when  there  *is  evidence  to  prove  a  conse- 
quent loss  of  service  (s)  ;  and  a  father  may  sue  for  the  seduction  of  his 
daughter,  although  she  was  married,  provided  some  loss  of  service  can  be 
proved  (0*  But  if  there  be  no  evidence  of  such  loss,  an  action  cannot  be 
supported  in  the  name  of  the  master  (i<).  A  parent  cannot,  it  should 
seem,  sue  in  that  character  even  for  taking  away  his  child,  unless  it  be 
his  son  and  heir,  or  unless  a  loss  of  service  be  sustained  (a:) ;  clearly  he 
cannot  support  action  for  debauching  his  daughter,  or  beating  his  child, 
unless  there  be  evidence  to  support  the  allegation  per  quod  sa^iiium 
omisit  (y)  (3).     And  if,  from  its  extreme  youth,  no  service  could  be  ren- 

(o)  1  Sanders  on  Uses  and  Trusts,  222,  (x)  Cro.  Eliz.  56.  770;  8  Bla.  Com.  141. 

228;  7  T.  R.  47.    See  Holt,  C.  N.  P.  641;  8  Per  Holroyd,  J.  4  B.  &  C.  662;  7  D.  &  R. 

Taunt  268,  a  C;  2  Moore,  240,  S.  C.  188,  S.  C. 

[p)  1  East,  244;  2  Saond.  47  d.  <y)  5  East,  45.     See  Holt,  C.  N.  P.   458. 

{q)  Ante,  2  to  8.  Very  slight  evidence  of  service  is  sufficient,  2 

(r)  Pott,  78.  T.  R.  168;  5  Tr.   860;  Peake,  C.  N.  P.  55, 

<0  Peake,  C.  N.  P.  55.  288;  5  East,  45,  288;  Sir  T.  Baym.  259.     A.  with  intent  to 

47;   8  Bla.  Com.   142;   11  East,  28;  9  Co.  seduoe  B.'s  servant,  hires  her  as  his  servant, 

118;  10  Co.  889;  2  New  Rep.  476.  then  seduces  her.     B.  may  sue  A.  for  the  se- 

(0  7  B.  &  C.  887;  1  Man.  &  R.  166.  S.  C.  duotion,  2  Stark.  Rep.  498. 

(V)  Id.;  8  Bla.  Com.  142:  9  Co.  118;  10 
Co.  880. 


be  endowed  of  the  equity  of  redemption.  Hitchcock  and  wife  v,  Harrington,  6  John.  295; 
Collins  V.  Torry,  7  John.  278;  Tabele  v.  Tabele,  1  John.  Cha.  45.  See  also  in  Massachusetts, 
Snow  r.  Stevens,  15  Mass.  279.  And  although  the  mortgage  is  a  sufficient  title  to  enable 
the  mortgagee  to  recover  in  ^ectment,  Jackson  d,  Ferris  v.  Fuller,  4  Johns.  215;  Lessee  of 
Simpson  v.  Ammons,  1  Binn.  175.  Tet  the  mortgagor  may  maintain  trespasss  against  the 
mortgagee,  and  to  a  plea  of  liberam  tenementum  by  the  latter  may  reply  that  the  fireehold  was 
in  himselfl    Runyan  v.  Mersereau,  11  John.  584. 

(1)  It  was  otherwise  in  Pennsylvania,  the  courts  in  that  state  not  possessing  until  recently, 
any  general  equity  powers.  Kennedy  v.  Fury,  1  DaU.  72;  Lessee  of  Simpson  v  Amons,  1  Binn. 
177. 

(2)  This  was  law  at  the  time  of  Bracton.     7  Reeve's  Hist  £.  L.  45. 

(8)  Contra,  Martin  r.  Payne,  9  John.  387;  Homketh  v.  Barr,  8  Serg.  &  R.  86;  Vanhom 
r.  Freeman,  1  Halst.  822.  Where  it  was  held  that  the  right  of  the  parent  to  the  services  of 
his  daughter  under  the  age  cf   iwenty'One,    was  sufficient  to  maintain  the  action  without 

Eroof  of  an  actual  service.  But  where  the  daughter  is  above  that  age,  she  must  be  in 
er  father's  service,  so  as  to  constitute  in  law  and  in  fiict,  the  relation  of  master  and 
servant,  in  order  to  entitle  her  fkther  to  a  suit  for  seducing  her.  Niokleson  v.  Stryker, 
10  John.  115;  Mercer  r.  Walmesley,  5  Har.  &  John.  27;  Serg.  &  R.  177,  ace.  In 
Pennsylvania  an  action  cannot  be  maintained  by  a  mother  for  debauchinjg  her  daughter, 
per  quod  urviiium  amisit  where  the  sednotion  was  during  the  life  oC  the  &ther,  witb 
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dcred  by  the  child,  the  parent  cannot  sue  for  a  personal  injury  inflicted         /• 
upon  the  child ;  the   father  not  having  necessarily  incurred  any  expense  ^^'^""■' 
upon  the  occasion  {z)»     In  case  of  the  battery  of  the  wife  or  servant,  if  ^^  ^^^ 
there  be  any  evidence  sufficient  to  support  an  action  in  the  name  of  the 
husband  or  master,  it  is  frequently  most  advisable  to  proceed  accordingly, 
because  in  such  action,  if  the  plaintiff  recover  less  than  40«.  damages,  he 
will  be  entitled  to  full  costs  (a).     The  wife,  the  ch^ld,  and  the  servant, 
having  no  legal  interest  in  the  person  or  property  of  the  husband,  the  pa- 
rent, or  master,  cannot  support  an  action  for  an  injury  to  them  (6)  (1). 

In  treating  of  the  action  of  trover,  it  is  not  proposed  to  consider  the  For  in}uri<« 
nature  and  extent  of  the  property  in  or  right  to  persotial  property,  necessa-  *<>  p^rsdn 
Tj  to  support  an  action  against  a  wrong  doer,  but  it  may  be  expedient  to  ^  ^^' 
notice  in  this  place  some  of  the  general  rules  upon  the  subject. 

The  absolute  or  general  owner  of  personal  property,  having  also  the 
right  of  immediate  possession,  may  in  general  support  an  action  for  any  in- 
jury thereto,  although  he  never  had  the  actual  possession  (c)  (2). 

An  action  for  an  injury  to  personalty  may  also  be  brought  in  the  name 
of  the  person  having  only  a  special  property  or  interest  of  a  limited  or 
temporary  nature  therein  ((/).  But  in  this  case  the  general  rule  seems  to 
be  that  the  party  should  have  bad  the  actual  possession  (e). 

There  are  cases  in  which  a  party  having  the  bare  possession  of  goods 
which  is  prima  facie  evidence  of  property,  may  sue  a  mere  wrong  doer  who 
takes  or  injures  them,  although  it  should  appear  that  the  plaintiff  has  not  ,    «^„     ^ 
the  strict  legal  title  (3) ;  there  being  no  claim  *bv  the  real  owner,  and  the  *  ' 

defendant  having  no  right  or  authority  from  him  (/). 

(z)  4  B.  &  C.  660;  7  D.  &  R.  183,  S.  a  (c)  2  Saand.  47  a,  note  1. 

(a)  8  Wik.  319;  1  Salk.  216;  2  Ld.  Rajrm.  {d)  2  Saund.  47  b,  o,  d. 

831.  (0  1  B.  &  P.  47  d. 

(6)  8  Bla.  Com.  143;  1  Mk.  119.  (/)  2  Saund.  47  o.  d. 


wbom  the  daughter  resided  at  the  time;  although  after  the  father's  death  she  remained  with  the 
mother,  who  was  at  the  exi>eD8e  of  her  Ijing-in  and  who  supported  her  and  her  child,  Logan  v. 
Murray,  6  Serg.  &  R.  175;  aliter  in 'New  Jersey,  Coon  r.  Moffit,  2  Penn.  588.  The  slightest 
acts  of  seryioe  are  suffioient  Moran  v.  Dawes,  4  ODwen,  412.  Thus,  where  a  bound  appren- 
tice was  seduced;  the  indentures  being  subsequently  cancelled  when  she  returned  and  was  de- 
livered at  her  widowed  mother's  house.  Sergeant  v.-—,  5  ib.  106.  A  female  under  age  is 
presumed  to  be  so  under  the  control  of  the  parent  as  to  entitle  the  latter  to  maintain  the  action. 
Thompeon  v.  Millar,  1  Wend.  447.  Although  the  daughter  be  a  servant  de  facto  of  another, 
and  the  father  has  relinquished  all  claim  to  her  services,  still  the  latter  may  maintain  the  action, 
he  being  liable  for  the  expenses  of  her  lying-in.  Clark  v.  Fitch,  2  ib.  But  if  the  daughter  be 
twenty-one  years  of  age,  it  is  different  In  such  case,  there  must  be  actual  servicei  Stewart  v. 
Kip,  1  ib.  876.  And  a  party  in  loco  parentU  may  maintain  an  action  on  the  case  per  quod 
tervitium  amUU  for  an  abduction  of  his  daughter's  illegitimate  offipring.  Moritz  p.  Qarnhart, 
7  Watts.  802. 

(1)  Vide  2  Beeve*8  Hist.  £.  L.  46,  45. 

(2)  Vide  Thorp  v.  Burling,  11  John.  285;  Smith  v.  Plomer,  16  East,  607;  Bird  v,  Clark,  8 
Day,  272;  Williams  v.  Lewis,  ibid.  498;  Gary  r.  Hotailing,  1  Hill,  311.  An  action  fbr  injury 
to  personal  property  is  rightly  brought  in  the  name  of  the  owner  at  the  time  of  the  injury,  al- 
though it  is  sold  at  the  time  of  the  action  brought,  or  although  it  was  in  the  possession  of  his  actor 
who  had  a  lien  therein.     Holly  r.  Huggford,  8  Pick.  78;  Boynton  r.  Willard,  10  Pick.  166. 

(8)  So,  possession  of  a  ship  under  a  transfer  void  for  non-compliance  with  the  registry  acts, 
is  a  sufficient  title  against  a  stranger.  Sutten  v.  Buck,  8  Taunt  802.  An  officer  who  has  seized 
goods  under  an  execution  may  bring  trespass  or  trover  against  a  stranger  for  taking  them 
away.  Barker  and  Enapp  v.  Miller,  6  John.  195;  Gibhs  v.  Chase,  10  Mass.  125;  7  Cowen, 
297;  Taylor  v.  Manderson,  1  Ashm.  1^;  but  a  mere  servant,  having  only  the  custody  of  goods, 
and  only  responsible  over,  cannot  in  general  sue.  Pillenback  v.  Jerome,  7  Cowen,  294;  See 
Ludden  v.  Leavitt,  9  Mass.  104. 
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piiAiNTi  rn. 

1   Who  to 
sue,  &0. 


For  injuries 
to  real  pro- 
perty. 


Although  in  the  above  instances  the  action  may  be  brought  by  the  gen- 
eral or  special  owner  of  goods,  against  a  stranger  (1),  yet  a  judgment  ob- 
tained by  one  in  an  action  against  a  stranger  for  a  conversion,  is  a  bar  to  an 
action  by  the  other  {g). 

When  the  general  owner  has  not  the  right  of  immediate  possession,  as 
where  he  has.  demised  the  goods,  or  let  them  for  a  term  unexpired,  he 
cannot  maintain  tre^ass  or  trover,  which  are  forms  of  action  founded  on 
possession,  even  against  a  stranger  (A);  although  if  the  injury  were  suflS- 
cient  to  affect  his  reversionary  interest,  he  may  support  a  special  action 
on^the  case  to  recover  damages  to  the  extent  of  the  injury  he  has  sustained 
(i)  ;  and  a  recovery  in  an  action  by  a  party  having  the  possessory  title  for 
ibo  damage  he  has  sustained  would  be  no  bar  to  an  action  for  an  injury  to 
the  reversionary  interest  (A:). 

The  person  in  possession  of  real  property  corporeal,  whether  lawfully 
or  not,  may  sue  for  an  injury  committed  by  a  stranger,  oi:  by  any  person 
who  cannot  establish  a  better  title  (/)  (2)  ;  and  in  trespass  to  land,  the 
person  actually  in  possession,  though  he  be  only  a  cestui  que  tnist,  should 
be  the  plaintiff,  and  not  the  trustee.  But  the  rule  is  otherwise  in  ejectment, 
which  is  an  action  to  try  the  right;  and  the  fictitious  demise  must  be  in 
the  name  of  the  party  legally  entitled  to  the  possession,  although  the  benefi- 
cial interest  may  be  in  another  (m)  (3),  and  according  to  the  strict  nature 
of  the  right ;  thus  tenants  in  common  cannot  join,  Jbut  must  Pever,  in  8ej5- 
arate  demises,  in  a  declaration  in  ejectment  (/z).  Nor  should  tenants  in 
common  join  in  debt  for  double  rent  (o).  The  party  however,  must  be 
in  the  actual  possession,  or  he  must  have  the  general  property,  in  respect 
of  which  possession  immediately  follows,  (as  in  the  instance  of  the  pos- 
'  Besion  of  his  mere  servant)  (7?),  or  he  cannot  maintain  an  action  of  tres- 
pass ;  a  mere  right  to  enter  is  not  sufficient  (9)  (4).     In  the  case  of  reai 


(g)  2  Saund.  47  c;  1  Bulst  68;  2  Vin. 
Ab.  49  pi.  6. 

(k)  7  T.  R.  9;  8  Campb.  417;  1  R.  4-  M. 
99;  1  Prioe,  68;  post.  See  an  Ulustrative 
case,  Blozam  r.  Sanders,  4  Bar.  &  Ores.  941. 
7  D.  4"  R.  896,  a  C. 

(i)  7  T.  R.  9;  8  Ley.  209;  1  Taunt  190,   , 
191. 

{k)  8  Lev.  ^)9;  1  Taunt.  190, 191, 194;  2 
Cruise,  458. 

(/)  1  East,  244;  Wmes,221;  8  Burr.  1568; 
2  Stra.  128;  Cro.  Car.  586;  Peake,  67;  1 
Taunt.  88,  190,  191,  194;  8  East,  894;  5  B. 
&  Aid.  600;  1  D.  &  R.  225,  S.  G. 

(m)  7  T.  R.  47.  50. 

(n)  Doe  V.  Errington,  8  Nev.  &  Man.  616. 


(0)  Wilkinson  v.  Hall,  1  Bing.  N.  C.  718. 

(p)  6  B.  &  C.  708. 

iq)  5  B.  &  Aid.  600;  1   D.  &  R.  225,  S. 
C;  2  Moore,  666.     Commissioners  of  sewers 
cannot  maintain  an  action  against  the  com 
mission'ers  of  a  harbor,  ibr  breaking  down  a 
dam  erected  by  the  former  as  such  comi;nis 
moners,  across  a  nayigable  river,  as  the  au 
tbority  to  be  exercised  by  them  on  behalf  of 
the  public  does  not  vest  in  them  such  a  property 
or  possessing    interest  as  will  enable  them 
to  maintain  such  action.     8  Moore,  666.     But 
the  contractors  for  making  a  navigable  ca- 
nal   having,   with    the    permission   of    the 
owner  of  the  soil,  erect^  a  dam  of  earth 
and  wood  upon    his  dose  across  a  stream 


(1)  Vide  Putnam  v.  Wylie,  8  John.  482;  7  Conn.  285. 

(2)  A  guardian  in  socage  may  maintain  trespass  ibr  an  injury  to  the  land  of  the  ward. 
Byrne  v.  Van  Hoesen,  5  John,  66.  But  a  person  occupying  land  merely  as  a  servant  of  the 
owner,  and  not  as  a  tenant,  cannot  maintain  an  action.    Bertie  v.  Beaumont,  16  East,  88. 

(8)  See  ante,  p.  60. 

(4)  See,  however,  Bulkley  v.  Dollybeare,  7  Conn.  282.  The  owner  of  a  brick  yard,  who  has 
authorized  a  third  person  to  enter  and  make  bricks  at  will,  may  still  maintain  an  action  for  an 
injuiy  to  the  possession  merely.    Shaw  v.  Cummiskey,  7  Pick.  76. 
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property,  tbcro  is  not  *that  constractive  possession  which  may  exist  in  the  "' 
case  of  personalty,  and  the  partj  entitled  to  possession  cannot  maintain  i  wu  < 
tresp<i8S,  unless  he  has  had  actual  possession  by  himself  or  his  servant,  sue,  &o. 
though  he  have  the  freehold  in  law  \r)  and  after  a  feoffment  with  livery 
of  seisin,  the  feoffee  may  maintain  trespass,  notwithstanding  a  tenant  at 
will  was  in  possession  at  the  time  of  such  feoffment,  and  did  not  assent  to 
the  same  {s)»  These  rules  will  be  more  fully  considered  in  the  next  chap- 
ter, when  considering  the  cases  in  which  an^action  of  trespass  is  sustaina- 
ble (/).  A  person  having  the  immediate  reversion  or  remainder  in  fee  or 
in  tail,  or  for  a  less  estate,  may  support  an  action  on  the  case  for  waste  (1), 
or  any  nuisance  of  a  permanent  nature,  or  which  affects,  litigates,  and 
injures  the  rights,  and.  which  is  injurious  to  his  reversionary  interest  (ti) ; 
but  he  cannot  sue  in  trespass  when  the  possession  is  lawfully  in  his  tenant 
or  other  person  (ar)  (2), — ^The  tenant  may  support  trespass  against  a  stran- 
ger for  an  injury  to  his  possession ;  and  the  immediate  reversioner  may,  at 
the  same  time,  support  an  action  on  the  case,  if  the  injury  were  sufficient 
to  prejudice  his  right  and  interest ;  and  a  recovery  by  one  will  be  no  bar 
to  an  action  by  the  other  {y).  But  the  reversioner,  when  he  sues,  must 
allege  and  prove  such  a  permanent  injury  as  necessarily  affects  his  inter- 
est (^r).  When  trees  are  excepted  in  a  lease,  the  lessee  has  no  interest 
therein,  and  cannot  sue  even  a  stranger  for  cutting  th^m  down,  though  he 
might  for  the  trespass  to  the  land  ;  and  in  such  case  the  lessor  may  support 
trespass  against  the  lessee  or  a  stranger,  if  he  either  fell  or  damage  them ; 
but  if  there  be  no  exception  of  the  trees  in  the  lease,  the  lessee  has  a  par- 
ticular interest  therein,  and  may  support  trespass  against  the  lessor  or  a 
stranger  for  an  injury  to  them  during  the  term ;  but  the  interest  in  the 
body  of  the  trees  remains  in  the  lessor  as  part  of  his  inheritance,  and  he 
may  support  an  action  on  the  case  against  a  lessee  or  a  stranger  for  an  in- 


tfaer^t  for  tho  purpose  of  completing  their 
irork,  haye  &  possession  sufficient  to  entitle 
them  to  maintain  trespass  against  a  wrong 
doer.  5  B.  &  Aid.  600;  1  D.  &  B.  255,  S.  C. 
See  other  cases  in  Burn»  J.  tit  Poor,  as  to 
the  ratability  of  mines,  &c. 

(r)  Com.  Dig.  Tretpats^  B.  3. 

(s)  BaU  9.  CuUimore  and  another,  1  Qale, 
96. 

(0  Post 

(tt)  1  Saund.  828  b.;  2  Sannd.  252  b.;  8 
Lev.  209,  360;  4  Burr.  2141;  Com.  Dig. 
Action^  Case,  J^xtisanct ;  1  Taunt  183, 190, 


191,  194,  1  M.  &  Sel.  234;  Ancient  Lights, 
4  Burr.  2141;  8  C.  &  P.  617.  The  remedy 
for  wasU  is  fully  considered  under  the  head 
of  Ca$t ,  fo$t, 

(c)  Id,  ibid,;  1  Taunt  190;  7  T.  R.  9. 

(y)  4  Burr.  2141;  8  Lev.  209,  859,  360; 
Com.  Dig.  Action,  Case,  JVuisance,  B.;  1 
Taunt  183,  190,  191,  194.  As  to  remedy 
by  reversioner,  also  by  tenant,  on  9  Geo.  1, 
c.  22,  against  the  hundred  in  case  of  a  mali- 
clous  fire,  9  B.  &  C.  13i,  142;  1  Man.  &  By. 
180,  S.  C. 

(z)  1  M.  &  Sel.  234;  1  Taunt.  202. 


(1)  Vide  ProTost  and  Schohirs  of  Queen's  College  v.  Hallet,  14  East,  489;  Attersol  v.  Stevens, 
1  Taunt.  190,  194,  195,  202,  208,  ante,  83,  n.  1. 

(2)  Vide  Campbell  u.  Arnold,  1  John.  511.  So,  the  lessor  cannot' maintain  trespass  against 
the  sub-tenant  at  will  of  his  lessee.  Toby  v.  Webster,  8  Johns.  468.  At  common  law  an  action 
of  waste  could  not  be  maintained  against  a  tenant  for  life,  except  by  him  who  had  the  immediate 
estate  of  inheritance  expectant  on  the  determination  of  the  estate  ibr  life;  but  a  statute  of  the 
state  of  Ncw-Vork  gives  an  action  of  waste  for  trespass  to  any  person  seised  in  remainder  or 
reversion,  for  an  injury  to  the  inheritance,  notwithstanding  any  intervening  estate  for  life  or  for 
yeitrs.  Ses.  86,  c.  56,  s.  88;  1  R.  L.  527;  1  Rev.  Stat  750,  s.  8.  As  to  the  construction  of  this 
section  of  the  act  for  the  amendment  of  the  law,  ViJe  Livingston  v,  Haywood,  11  John.  429; 
Wickham  v.  Freeman,  12  Johns.  188.  A  reversioner  cannot  maintain  trespass  for  an  injury  to 
the  inheritance,  committed  by  a  person  who  acts  under  the  authority  or  by  the  permission  of  the' 
tenant  for  life;  such  person  not  being  a  stranger  within  the  meaning  of  the  statute  authorising 
actions  by  reversioners.    Livingston  v.  Mott,  2  Wend.  605. 
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^-         jury  thereto,  or  even  trover,  if  they  be  cut  down  and  carried  away  (a)  (1). 

piAiNTirw.    -g^^  ^^  sustain  a  count  for  an  injury  to  an  alleged  reversionary  interest  sub- 

Bue  &c!*     J®^^   *^  ^  demise,  the   written  lease  or  agreement  must  be  proved   (ft). 

After  a  recovery  in  an  action  of  ejectment,  trespass  for  mensne  profits  may 

be  brought  in  the  name  of  lessor  of  plaintiff  or  of   the  nominal  plain- 

[     *u4    1  ^^ff  (^)i  ^"^   ^^^   ^^   escape   in   ^the   latter   action,   the  sheriff  may  be 

sued  for  it  in  the  name  of  the  nominal  plaintiff  («(). 

Many  of  these  rules  prevail  also  in  the  case  of  an  injury  to  real  proper- 
ty incorporeal  and  if  there  be  any  injury  to  such  right,  an  action  may  be 
supported,  however  small  the  damage ;  and  therefore  a  commoner  may 
maintain  an  action  on  the  case  for  an  injury  done  to  the  common,  though 
Lis  proportion  of  the  damage  be  found  to  amount  only  to  a  farthing  (e). 

2ny.   Who       When  two  or  more  persons  are  jointly  entitled  or  have  a  joint  legal 
to  join  or      interest  in  the  property  affected,  they   must  in  general  join  in  the  action, 
refereuceto   ^^  *^®  defendant  may  plead  in  abatement  (/)  (2)  :  and  though  tho  inter- 
file number    est  be   Several,  yet  if  the   wrong  complained  of  caused  an  entire  joint 
of  plaintifls.  damage,  the  parties  may  join  or  sever  in  the  action  (3)  ;  but  as  the  Courts 
will  not  in  one  suit  take  cognizance  of  distinct  and  separate   claims  of 
different  persons  where  the  damage  as  well   as  tho  interest  is  several,  each 
party  injured  must,  in  that  case,  sue  separately  (g).     If  a  third  person 
collude  with  one  partner  in  a  firm  to  injure  the  other  partners,  the  latter 
may  separately  maintain  an  action  on  the  case  against  the  third  person  so 
colluding  (A). 

Therefore,  several  parties  cannot  in  general,  sue  jointly  for  injuries  to  the 
person  as  for  slander,  battery,  or  false  imprisonment  of  both,  and  each 
must  bring  a  separate  action  (i)  (4).  In  these  cases  the  wrong  done  to 
one  person  cannot  in  law  be  to  the  prejudice  of  the  other ;  nor  is  there 
any  criterion  by  which  an  entire  sum  can  be  awarded  to  them  for  dama- 
ges.    But  partners  in  trade  may  join  in  an  action  for  slanderous  words 


(a)  1  Sftund.  822,  note;  7  T.  R.  18;  Com. 
Dig.  Biens;  1  Taunt  190,  191,  191;  2  M.  & 
Sel.  4U8.  499;  ante,  62. 

(6)  Cotterill  v.  Hobby,  4  Bar.  &  Cm.  465. 

(c)  2  M.  &  Sel.  428;  Adams  on  Eject.  838. 
See  5  M.  &  Sel.  64;  2  Chitty  410.  See  post, 
as  to  the  action  for  mesne  profits. 

id)  2  M.  &  Sel.  478. 


(e)  2  East,  164. 
(/)  Post,  66,  66 

ig)  Jinte,  9;    1  Sannd.  291  g;  2  Saund. 
116,  n.  2;  Boc.  Ab.  Action,  C;  2  Wils.  428. 
(k)  Longman  v.  Pole,  1  Mood.  &  Mai.  223. 
(i)  2  Saund.  117  a.;  10  Moore,  440.  461. 


(1)  See  Bulkley  v.  Dollybeare,  7  Conn.  282. 

(2)  Where  two  or  more  are  deceived  and  injured  in  the  pnrchnse  of  real  estate  for  partner- 
ship purposes,  by  false  and  fraudulent  affirmations  of  a  third  person,  which  are  actionable,  they 
mny  join  in  an  action  agninst  him  to  recover  damages  for  the  deceit  and  injury.  Medbury  r. 
Wiitson,  6  Metoalf,  246.  If  a  bill  of  sale  of  goods  be  made  to  one,  who  purchases  for  himself 
and  a  dormant  partner,  both  may  join  in  an  action  of  trespass  for  taking  away  the  goods. 
Robinson  v.  .Mansfield,  13  Pick.  18J;  Russell  o.  Stocking,  8  Conn.  287;  Sweigart  ».  Berk,  8 
Serg.  &  R.  808;  Glover  r.  Austm,  6  Pick.  209;  Silmore  v.  Wilbur,  12  Pick.  120.  Two  incor- 
porated companies  may  unite  in  an  action  of  assumpsit  to  recover  a  sum  of  money  deposited  in 
a  bank  in  their  joint  names.  The  N.  7.  and  Sharon  Canal  Company  v.  The  Fulton  Bank,  7 
Wend.  412. 

(8)  In  an  action  of  ejectment  against  one  defendant  for  an  entire  lot  of  land,  it  was  held  that 
separate  demises  from  several  lessors,  might  be  laid  in  the  declaration,  who  might  give  in  evi- 
dence  their  titles  to  distinct  parts  of  the  premises,  in  severalty,  and  recover  accordingly.  Jaok- 
son  V.  Sidney,  12  John.  186. 

(4)  But  in  favor  of  liberty  the  law  permits  two  to  join  in  suing  the  writ  de  homine  rtplegu 
ando.    F.  N.  B.  66,  F. 
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spoken,  or  a  libel  published  concerning  tbem  in  the  way  of  their  joint  busi- 
neas,  without  skowins  the  proportion  of  their  respective  shares  (k)  (1).  fj^*""''?* 
So  joint-tenants  or  coparceners  may  join  in  an  action  for  slander  (/)  (2)  ^j.  ^^.^^:^  ^^ 
of  their  title  to  the  estate  (/).  And  husband  and  wife  may  sue  jointly 
for  a  malicious  prosecution  and  imprisonment  of  both,  or  the  husband  may 
sue  alone  (m).  And  two  persons  may  jointly  sue  for  a  malicious  arrest  of 
both,  in  an  action  brought  without  reasonable  cause,  if  it  be  laid  as  special 
damage  that  they  jointly  incurred  an  expense  in  procuring  their  libera- 
tion (?»)  (3).  For  in  these  instances  there  is  an  entirety  of  interest,  or  a 
joint  damage  resulting  from  the  tort  Where  an  action  was  brouglit,  and 
a  verdict  obtained  by  two  plaintiffs  against  a  defendant  for  a  malicious 
arrest,  and  the  declaration  alleged  as  a  special  damage,  not  only  a  joint 
expense  incurred,  'V^but  also  the  false  imprisonment  of  both ;  the  Court  or-  [  *^^  ] 
dered  the  judgment  to  be  arrested,  but  as  the  verdict  confined  the  dama- 
ges to  the  joint  expense  incurred  by  the  plaintiffs  in  obtaining  their  libera- 
tion, an  amendment  of  the  postea  was  allowed  (o). 

In  actions  for  injuries  to  personal  property  joint-tenants  and  tenants  in 
common  must  join,  or  the  defendant  may  plead  in  abatement  {p)  (4)  but 
parties  having  several  and  distinct  interests,  cannot  in  general  join.  Thus, 
if  goods  of  A.  and  B.,  the  separate  property  of  each,  be  unlawfully  dis- 
trained, they  cannot  join  in  the  replevin  {q)  ;  and  an  audita  querela  in  the 
joint  names  of  the  conusors  of  a  statute  staple,  for  levying  several  execu- 
tions on  their  lands  respectively,  cannot  be  supported  (r)  ;  nor  could  per- 
sons robbed  on  the  highway  join  in  action  against  the  hundred,  unless  they 
were  jointly  interested  in  the  property  (*). 

But  though  the  interests  of  the  parties  be  distinct,  yet  if  the  injury  occa- 
sion an  entire  joint  damage  to  them,  they  may  in  some  cases  join  (/) ;  as 
where  two  persons  were  severally  seised  of  two  ancient  mills,  at  one  or 
the  other  of  which  the  defendant  ought  to  have  ground  his  corn,  but  neg- 

(A:)  8  B  &  P.  150;  2  East,  426;  and  see  (p)  Bao.  Ab.  Joiot-tenants,  K.  7  T.  R. 
ftillj  Foster  v.   Lawson,   8  Bing.  452;    11      279;  5  East,  407;  Co.  Lit.  108  a. 

Moore,  860,  S.  C.  {q)  Co.  145  b. 

(/)  2  Saund.  117  a.  (r)  Cro.  Eliz.  478;  Noy,  1. 

(m)  Cro.  Car.  558.    See  anU^  60.  («)  Djer,  870;  2  Saund.  116  a  876  a. 

(n)  10  Moore,  446.  (/)  2  Saund.  115. 

(0)  10  Moore,  446. 

(1)  So  an  action  Hea  for  co-partners  in  trade  against  two  or  more,  also  co-partners,  for 
fklsely  and  fraudulently  recommending  an  insolvent  person  as  worthy  of  credit,  whereby  the 
plainti£b  were  induced  to  trust  him  with  goods.     Patten  v.  Gurney,  17  Mass.  182. 

(2)  Two  purchasers  of  an  estate  cannot  maintain  a  joint  action  for  a  fblae  and  ftraudulent 
aCEbrmation  by  the  seller.  Baker  v.  Jewell,  6  Mass.  460.  Co-partners,  however,  may  join  in  a 
suit  against  other  co-partnera  for  fiilsely  and  fraudulently  recommending  an  insoWent  person 
as  worthy  of  credit,  whereby  the  plaintilSB  incurred  a  loss  by  trusting  him  with  goods.  Patten 
V.  Guriley,  17  Mass.*  182. 

(8)  See  post,  66,  note. 

(4)  Vide  Bradish  v.  Schenek,  8  Johns.  151;  Picketing  v.  Pickering,  11  N.  Hamp.  141;  Smoot 
V.  Watham,  8  Missou  522.  Joint  owners  of  goods  must  join  in  replevin  to  recover  them, 
M* Arthur  v.  Lnne,  15  Maine,  245;  Ellis  v.  Culver,  2  Harr.  129.  But  several  persons  having 
separate  and  distinct  interests  in  a  chattel,  were  held  net  entitled  to  join  in  replevin,  in  Cham- 
bers V.  Hunt,  8  Harr.  839. 

But  where  the  sheriff  seized  on  execution  and  sold  a  chattel  owned  by  the  judgment  debtor 
and  another  in  common,  and  paid  the  whole  proceeds  over  to  the  judgment  creditor,  it  washolden, 
that  although  he  might  lawfully  sene  the  whole,  he  should  have  sold  but  the  share  of  the  judg- 
ment debtor;  and  the  abuse  of  his  authority  made  him  a  trespasser  <Uf  initio^  and  he  was  liable 
to  the  other  part  owner  of  the  chattel,  in  trover  or  trespass  at  his  election.  Melville  v.  Brown, 
15  M.189.  82.  Tenants  in  common  must  nil  join  in  an  action  of  assumpsit  for  the  avails  of  a' tort* 
that  is  waived.     Gilmcre  v.  Wilbur,  12  Pick.  120. 
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lected  to  grind  at  either,  it  was  decided  that  both  might  join  (u)  ;  and  on 
the  same  principle  it  was  holden,  that  the  dippers  at  Tunbridge  Wells 
might  join  in  an  action  against  a  person  who  exercised  the  business  of  a 
dipper,  not  being  duly  appointed  (:r).  And  where  goods  are  bailed  to 
two,  and  only  one  has  the  possession  in  fact,  and  a  stranger  carries  them 
away,  both  may  have  detinue  or  trespass,  or  the  one  who  had  actual  posses- 
sion may  sue  alone  (y). 

In  actions  for  injuries  to  reed  property,  joint-tenants  {z),  and  parcen- 
ers (a)  (1),  must  join  in  real  as  well  as  personal  actions,  or  the  nonjoinder 
may  be  pleaded  in  abatement  (2)  ;  and  if  ono  of  several  joint  tenants  die 
pending  a  real  action,  it  will  abate,  a^  the  survivor  is  entitled  to  a  different 
estate  ;  but  it  is  otherwise  in  personal  and  mixed  actions  (6)  (3).  Tenants 
in  common  must  in  general  sever  in  real  actions,  unless  in  a  quare  impedit, 
and  in  ejectment  a  joint  demise  would  be  improper  (4) ;  but  in  personal 
actions,  as  for  a  trespass  or  nuisance  to  their  land,  they  may  join  (5)  be- 
cause in  these  actions,  though  these  estates  are  several,  yet  the  damages 
survive  to  all ;  and  it  would  bo  unreasonable  when  the  damage  is  thus  entire 
to  bring  several  actions  for  a  single  trespass  (c)  (6).  A  tenant  in  common 
L  *66  ]  may  *however  in  general  sue  separately ;  as  in  ejectment  for  his  undivided 
share,  or  in  trespass  for  the  mesne  profits,  or  in  debt  for  double  value 
against  a  person  who  has  held  over  after  the  expiration  of  his  tenan- 
cy (d).     But  a  joint  action  for  mesne  profits  may  be  supported  by  several 


(u)  2  Saund.  115, 116. 

(x)  2  Wils.  428;  2  Saand.  116,  note  2. 

(y)  2  Vin.  Ab.  69;  Com.  Dig.  Abatement, 
E.  12. 

(2)  2  Vin.  Ab.  69;  Bac.  Ab.  Joint-tenants, 
K  ;  Moore,  466.  Bat  see  12  East  61,  221. 
See  7  Moore,  29. 

(a)  Vin.  Ab.  Parceners;  Moore,  466;  12 
East,  61,  221. 


(b)  Be  p.  Temp.  Hardw.  398;  Co.  Lit.  188, 
197. 

(c)  Bac.  Ab.  Joint-tenants^  K.;  2  Bla. 
Kep.  1077;  6  T.  R.  247;  Yelv.  161;  Cro.  Jao. 
221;  2  H.  Bla .  886;  6  Mod.  151. 

{d)  6  T.  R.  248;  2  Bl.  Rep.  1077.  In  some 
cases  he  may  sue  in  ejectment  for  the  whole 
premises,  8  Moore,  229. 


In  Brizendine  9.  Frankfort  Bridge  Co.  2  B.  Mon.  82,  it  was  held,  that  one  joint  owner  of  » 
chattel  may  recover  his  proportion  of  the  value  thereof,  although  another  part-^wner  may  have 
recovered,  or  sued  for  and  £iiled  to  recover  the  value  of  his  interest,  ana  judgment  in  bac  be 
entered. 

(1)  Vide  contra  Doe  v,  Lonsdale,  12  East,  89,  and  in  Connecticut,  one,  or  any  number  of 
them  may  bring  an  action  against  a  person  who  has  no  title.  Bush  v.  Bradley,  4  Day,  298; 
Sanford  r.  Button,  4  Day,  810;  Vide  Litt.  sec.  13.  A  person  having  an  equitable  title  to  land 
may  be  joined  with  one  having  the  legal  title,  in  an  action  to  recover  for  damages  done  to  a 
building  erected  thereon  at  the  expense  of  both.  Schuylkill  Navigation  Co.  v.  Farr,  4  Watts  & 
Serg.  862. 

(2)  If  four  joint-tenants  jointly  demise  from  year  to  year,  such  of  them  as  give  notice  to  quit 
may  recover  their  several  shares  in  (gectment  on  their  several  demises.  Doe  d.  Wayman  v. 
Chaplin,  3  Taunt.  120. 

(3)  Vide  Litt.  8eo.-811,  812,  818.     Carter  v,  Carr,  Gilm.  146;  Drago  r.  Stead,  2  Rand.  454. 

(4)  It  has  been  held  by  the  Supreme  Court  of  the  State  of  New  York,  that  tenants  in  com- 
mon might  declare  on  a  joint  demise.  Jackson  v,  Bradt,  2  Caines,  169.  The  law  ia  the  same  in 
Vermont  Hicks  v,  Rogers,  4  Cranch,  165.  In  Kentucky,  several  persons  claiming  distinct 
parcels  of  land  under  the  same  entry,  may  join  against  the  holders  of  an  adverse  title.  Smith 
V,  Harrow,  1  Bibb.  97. 

(5)  In  an  action  for  a  nuisance  to  land,  all  the  co-tenants  must  join  as  plaintifis.  Low  «. 
Mumford,  14  John.  426.  So  tenants  in  common  may  join  in  an  action  of  waste.  Greenly  v. 
Hall,  8  Harrington,  9.  Where  five  were  seised  of  a  mill  as  tenants  in  common,  and  the  mill 
was  burned  through  the  negligence  of  some  of  them,  it  was  held  the  other  four  might  maintain 
an  action  on  the  case  against  him.  Chelscy  v.  Thompson,  8  N.  Hamp.  1.  See  Daniels  v. 
Daniels,  7  Mass.  185.  Two  persons  in  joint  possession,  and  claiming  to  be  joint  owners  of  wood 
cut  upon  land  which  was  originally  owned  by  one  of  them  alone,  may  maintain  a  joint  action 
against  a  wrong  doer  for  its  conversion,  although  no  deed  of  conveyance  of  the  land  from  the 
original  owner  to  the  other  is  proved.     Parker  v.  Parker,  1  Allen,  245. 

•  (6)  Tenants  in  common  should  join  in  detinue  of  charters.     Co    Lit.  197  b.  post.     And  in 
cate  for  the  destruction  of  their  charters  or  titl'i  dce<Is.     Daniels  r.  D-uiiels,  7  Mass.   185 
Vide   Litt   sec.    815,   816.     Bradish  v,   Sohenck,   8   John.    151.     That   tenants  in  common 
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lessors  of  the  plaiutiff  in  ejectment  after  recovery  therein,  although  there         '■ 
were  only  separate  demises  by  each  (e).  plaimtifw. 

In  actions  in  form  ear  delicto  and  which  are  not  for  the  breach  of  a  con-  ?.  Who  to 
tract,  if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only  be^^c?^         ' 
taken  by  plea  in  abatement,  or  by  way  of  apportionment  of  the  damages  Ccnscquen. 
on  the  trial  (1) ;  and  the  defendant  cannot,  as  in  actions  in  form  ex  con-  ?^  ^  "°^  • 
trcuUu^  give  in  evidence  the  non-rejoinder,  as  a  ground  of  nonsuit  on   the  ^^'^ 
plea  of  the  general  issae  (2) ;  or  demur ;  or  move  in  arrest  of  judgment 
(8) ;  or  support  a  writ  of  error ;  although  it  appear  upon  the  face  of  the 
declaration  or  other  pleading  of  the  plaintiff,  that  there  is  another  party  who 
onght  to  have  joined  (/)  (4).     And  if  one  of  the  several  part-owners  of 
a  cnattel  sue  alone  for  a  tort,  and  the  defendant  do  not  plead  in  abatement, 
the  other  part-owners  may  afterwards  sue  alone  for  the  injury  to  their  undi- 
vided shares,  and  the  defendant  cannot  plead  in  abatement  of  such  actions  (^).  Conse- 

If  however  too  many  persons  be  made  co-plainti£&,  the  objection,  if  it  q^^ences  of 
appear  on  the  record,  may  be  taken  advantage  of  either  by  demurrer,  in  ar-  '"^^^ 
rest  of  judgment  (A)  ;  or  by  writ  of  error  (i)  ;  or  if  the  objection  do  not 
appear  on  the  face  of  the  pleadings,  it  would  be  a  ground  of  nonsuit  on  the 
trial  {k)  (5)  though  if  two  tenants  in  common  join  in  detinue  of  charters,  it 
is  said  if  one  be  nonsuit  the  other  shall  recover  (/)  (6). 

(«)  5  If.  &  Sel.  64;  2  Chitty  Repu  410.  (t)  8  B.  &  P.  150;  2  Saund.  116  a.;  Cro. 

(/)  1  SauncL  291  g;  6  T.  B.  766;  7  T.  R.  £liz.  478. 
279;  2  Saund.  117,  47  g;  1  B.  &  P.  75;  2  Id.  (fc)  Cro.  Elit  148. 

123;  5  East,  407,  420.  (/)  Co.  Lit.  197  b.;  8  East,  62;  12  East, 

(i^)  7  T.  B.  279;  8  Keb.  244;  6  East,  407.  452;  2  New  Rep.  454,  865, 

(A)  10  Moore,  446. 

miist  join  in  trespass  quare  elautum  frtgit^  see  Austin  v.  Hall,  18  John.  286.  See,  however 
14  Serg.  &  R.  870.  See  Decker  v.  Livingston,  15  John.  479.  If  one,  who  has  a  good  cause  of 
action  join  in  trespass,  avMrt  elautum  f  regit ^  with  one  who  has  no  cause  of  action,  the  suit 
cannot  be  sustained.     Murray  v.  Webster,  5  N.  Hamp.  801. 

(1)  See  Fmzier  v.  Spear,  2  Bibb,  885;  Gilbert  v.  Dickerson,  7  Wend.  489;  Wheelright  r. 
Depeyster,  1  John«  471;  Pickering  v.  Pickering,  UN.  Hamp.  141.  But  in  an  action  of  re- 
plevin brought  by  one  part-owner  of  a  chattel,  after  verdict  for  the  plaintiff,  the  judgment  was 
arrested  :  and  the  court  took  a  distinction  between  this  case,  in  which  the  judgment  would  be 
%x  a  chattel,  not  capable  in  law  of  severance,  as  well  as  for  damages,  and  those  actbus  in  which 
damages  only  can  be  recovered.     Hart  v.  Fitzgerald,  2  Mass.  509. 

(2)  But  see  Smoot  o.  Wathen,  8  xMiasou.  522,  in  which  a  different  rule  is  adopted;  and  see 
Ellis  V,  Culver,  2  Harr.  129. 

(8)  Vide  Wheelright  v.  Depeyster,  1  John.  471;  Brotherson  v.  Hodges,  6  John.  108; 
Bnidish  v.  Schenck,  o  John.  151.  If  the  husband  distrains  and  avows  for  rent  arising  from 
the  wife*s  land,  without  joining  her,  he  must  show  affirmatively,  that  the  rent  accrued  after  the 
marriage,  for  such  fact  cannot  be  intended;  and  if  it  is  not  shown,  the  objection  may  bo  taken 
at  the  trial     Decker  v.  Livingston,  15  John.  479. 

(4)  Thompson  v.  Hoskins,  11  Mass.  419;  Bradish  v.  Schenck,  8  John.  151;  Hall  v.  Adauis, 
1  Aiken  166;  Bell  o.  Layman,  1  Monro,  40;  Rich  v,  Bcnfield,  1  Wend.  880;  Wilson  r.  Gamble, 
9  N.  Hamp.  74.  The  rule  is  established  there  in  actions  of  tort,  as  quare  elautum^  or  trover 
for  taking  lamis,  case  for  malfeasance,  misfeasance,  or  non-feasance,  and  the  like,  if  one  only  of 
two  or  more  joint  tenants,  tenants  in  common,  reversioners,  executors,  assignees,  and  others  who 
ought  regularly  to  join,  bring  any  such  actions,  the  defendant  must  pleiui  the  non.joinder  in 
abatement,  and  cannot  rely  upon  it  to  defeat  the  action  under  the  general  issue,  or  avail  him- 
aelf  of  it  for  that  nurpose  by  plea  in  bar,  motion  in  arrest  of  judgment,  or  otherwise.  Phillips 
V.  Cummings,  11  Cush.  469;  Putney  r.  Lapham,  10  Cush.  232;  Call  v.  Buttrick,  4  Cush.  815; 
anless  such  non-joinder  is  excepted  to  by  plea  in  abatement,  the  plaintiff  is  entitled  to  recover 
damages  only  jE>ro  interene  mo.  Call  v.  Buttrick,  4  Cush.  845;  Putney  v.  Lapham,  10  Cush.  2:i2. 

(5)  Grovcr  v.  Hunnewell,  6  Pick.  222.  So  where  two  or  more  join  in  a  qui  tarn  or  popular 
action  to  recover  a  penalty,  —  as  there  can  be  no  joint  interest  in  a  penalty,  unless  expressly  so 
given  by  Statute.  Vinton  v.  Welch,  9  Pick.  87;  Hill  o.  Davis,  4  Mass.  187.  So  where  two  or 
more  sue  for  a  malicious  prosecution  of  a  suit  against  them  jointly,  their  injury  being  in  law 
•everaL    Ainsworth  v.  Allen,  Kirby,  145.    See  Leavitt  v,  Sherman,  1  Root,  159. 

(6)  If  the  defendant,  in  an  action  for  a  tort,  settle  with  one  of  the  plsintifb*  he  is  still  an- 
swerable to  the  others.  Baker  v.  Jewell,  6  Mass.  460.  That  the  rule  is  the  same  in  actions  ex 
eoDiractu,  vide  ante,  8.  But  if  one  of  the  oo-plaintifib  release  the  defendant,  it  is  a  complete 
bar  to  the  action.    Austin  v.  Hall,  1  a  John.  286. 
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'■  We  have  already  seen  that  chases  in  action  ex  contractu  are  not  in  gen- 

sai    Wh      ^^^^  assignable   at   law,  so   as   to  enable   the  assignee   to  sue  in  his  own 
the  interest    name  (m) ;  the  same  rule  prevails  in  case  of  injuries   ex  delicto  either 
in  the  prop-  to  the  person,  or  to  personal  (1)  or  real  property.     Therefore  an  heir  can- 
ertj  has     ^  j^q^  maintain  an  action  for  waste  committed  in  the  time  of  his  ancestor ;  nor 
ex  "  assign-  ^j^^  grantee  of  a  reversion  for  waste  committed  before  the  grant  (n)  ;  though 
we  have  already  seen  that  if  a  person  have  the  immediate  reversion  or  re- 
mainder in  fee,  in  tail,  or  for  life,  or  years,  vested  in  him  at  the  time  of  the 
waste  committed,  he  may  maintain  an  action  on  the  c^se  for  such  injury 
to  his  estate  (o).     And  a  devisee  may  support  an  action  for  the  continuance 
[    *67    ]  of  a  nuisance  erected  in  the  *life-time  of  the  testator,  for  every  continu- 
ance of  a  nuisance  makes  it  a  fresh  one  (/?).     So  a  remainder  man  may  sup- 
port an  action  for  undermining  a  wall  during  the  tenancy  for  life,  if  the  ex- 
cavation should  be  continued,  and  the  wall  fall  down  during  his  own  time  {q). 
And  if  the  owner  of  an  estate  deliver  the  title  deeds  to  a  bailee,  and  after- 
wards convey  away  the  estate,  the  new  proprietor  must  be  the  plaintiff  if 
the  bailee  wrongfully  detain  the  deeds  after  the  purchase  (r).     And  the 
assignee  of  a  copyright,  or  the  purchaser  of  any  personal  chattel,  may  sue 
for  an  injury  after  he  became  the  proprietor  {s).     So  it  seems   that  a 
wrongful  seizure  of  goods  by  a  sheriff,  under  a  fi.  fa.  against  B.,  does  not 
preclude  C.  the  real  owner,  from  afterwards,  and  whilst  the  goods  remain 
m  the  possession  of  the  sheriff,  selling  and  assigning  his  property  in  the 
goods  to  D.  and  if  the  sheriff  afterwards  sell  the  goods,  D.  may  support  tro- 
ver against  him  (/). 

4thiy.  When  one  or  more  of  several  parties  jointly  interested  in  the  property 

When  one  of  ^t  the  time  the  injury  was  committed  is  dead,  the  action  should  be  in  the 
nes^ntCT^t-  D^Di©  of  the  survivor,  and  the  executor  or  administrator  of  the  deceased 
ed  is  dead.  Cannot  be  joined,  nor  can  be  sue  separately ;  and  therefore  to  an  action  of 
trover  brought  by  the  survivor  of  three  partners  in  trade,  it  cannot  be  ob- 
jected that  the  two  deceased  partners  and  the  plaintiff  were  joint  merchants, 
and  that  in  respect  of  the  lex  mercatoria  the  right  of  survivorship  did  not 
exist,  for  the  le(;fal  right  of  action  survives,  though  the  beneficial  interest 
may  not  (u).  But  if  the  parties  had  separate  interests  in  respect  of  which 
they  might  have  severed  in  suing,  the  personal  representative  of  the  de- 
ceased may  maintain  a  separate  action,  provided  the  tort  was  not  of  such 
a  nature  that  it  died  with  tbe  person.  At  common  law,  when  an  action 
had  been  commenced  in  the  name  of  two  or  more  persons,  and  one  of 
them  died  pending  the  suit,  it  abated ;  but  by  the  8  &  9  W.  8,  c.  11,  s. 
7,  {x),  it  was  enacted,  "  that  if  there  be  two  or  more  plaintif&  or  defendants 
and  one  or  more  of  them  should  die,  if  the  cause  of  such  action  shall  sur- 

(m)  Ante,  16.  (/)  Friday  v.  Hart,  tried  at  Maidstone  and 

In)  2  Saund.  262  a.  note  7;  2  Inst  806.  afterwards  decided  in  K.  B.  on  motion  for  a 

(0)  j9n/e»  68;  2  Saund.  662  b.  new  trial,  N.  B.    Osbaldestone  and  Mum/ 

(p)  Cro.  Jac.  281.  attorneys,  MS^ 

(?)  1  R.  &  Moo.  C.  N.  P.  162;  6  B.  &  C.           (u)  1  Show.  188;  Carth.  170;  2  M.  &  8. 

263.  268;  2  Dow.  &  R.  14,  S.  a  22;  ante,  19. 

(r)  4  Bing.  106.  (x)  See  the  cases  2  Saund.  72 1 ;  Rep.  tenyi. 

(s)  See  6  M.  &  Sel.  106.  Hardw.  895;  Bac.  Ab.  Joint-tenants,  K. 

•  (1)  But  it  has  been  held,  that  the  assignee  of  a  bond  might  maintain  trover  for  it  in  his  o»n 
name,  against  the  obligor,  who  had  got  it  into  his  possession,  and  converted  it  Cowles  >. 
Haw  ley,  12  John.  484.  The  grantee  of  demised  premises  cannot  sue  in  his  ownname,  upon  a 
guaranty  as  to  the  rent  reserved  in  the  lease,  given  by  a  third  person  to  his  grantor;  the  aotioD, 
notwithstanding  the  Revised  Statutes,  must  be  sued  in  the  name  of  the  grantor.  Harbeck  v 
Sylvester,  13  Wend.  608. 
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Vive  to  the   surviving  plaintiff,  or  plaintiiSi,  or  against  the  surviving  de-  i- 

fendant  or  defendants,  the  writ  of  action  shall  not  be  thereby  abated,  but  "^'^"^'*''^*- 
such  death  being  suggested  upon  the  record,  the  action  shall   proce*ed  at  ^f  ^ye^l 
the  suit  of  the  surviving  plaintiff  or  plaintiffs  against  the  surviving  defen-  parties  lute 
dant  or  defendants  (1) ;  and  consequently,  since  that  statute,   if   one  of  "^^ted  ia 
BcVeral  plaii.t  ffi)  die  pending  a  suit,  and  the  cause  of  action  would  survive    ^ 
to  the  survivor,  he  may  proceed  in  action.      But  if  the  cause  of  action 
do  not  survive,  then  the  action  would  abate;  as  if  *the  husband  and  wife  r    HfQQ     1 
sue  for  the  slander  of  the  wife,  if  she  die  pending  the  suit,  the  husband 
cannot  proceed  further  (y). 

We  have  seen  that  the  right  of  action  for  the  breach  of  a  contract  upon  sthly.    In 
the  death  of  either  party  in  general  survives  to  and  against  the  executor  case  of  the 
or  administrator  of  each  {z) ;    but  in  the  case  of  torts,  when  the  action    *"{   j°. 
must  be  in  form  ex  delicto,  for  the  recovery  of  damages,  and  the  plea  not  jured. 
guilty,  the  rule  at  common  law  was  otherwise;  it  being  a  maxim  that  actio 
personalis  moritur  mm  persona  (a)  (2).      And  we  shall  find  that  the 
statute  4  Ed.  8,  c.  7  (8),  has  altered  this  rule  only  in  its  relation  to  personaj 
property,  and  in  favor  of  the  personal  representative  of  the  party  ijijxired  ; 
but  if  the  action  can  be  framed  in  form  ex  contractu,  this  rule  does  not 
apply  (6)  (4).     We  will  now  consider  the  rule  as  it  affects  actions  for 
injuries  to  the  person,  and  persofial  and  real  property. 

In  the  case  of  injuries  to  the  person,  whether  by  assault,  battery,  (5),  Injuries  to 
false  imprisonment,  slander,  or  otherwise,  if  either  the  party  who  received  *^«i^'''*"*' 
Dr  committed  the  injury,  die,  no  action  can  be  supported  either  by  or 
against  the  executors  or  other  personal  representatives  (c) ;  for  the 
statute  4  Ed.  8,  c.  7,  has  made  no  alteration  in  ther  common  law  in  that 
respect  {d) ;  and  the  statute  8  &  4  W.  4,  c.  42,  s.  8,  only  gives  executors 
and  administrators  an  action  for  torts  to  the  personal  or  real  estate  of  the 
party  irgured,  and  not  for  mere  injuries  to  the  perso7i ;  and  a  promise  to 
many  is  considered  of  so  personal  a  nature,  that  although  the  action  for 
its  breach  is  in  form  ex  contractu^  yet  the  executor  of  the  party  to  whom 
the  promise  was  made  cannot  sue  (e). 

At  common  law,  in  the  case  of  injuries  to  personal  property ,  if  either  party 
died,  in  general  no  action  could  be  supported,  either  by  or  against  the  per- 
sonal representatives  of  the  parties,  where  the  action  must  have  been  in 
form  ex  delicto  and  the  plea  not  guilty  (/)  (6)  ;  but  if  any  contract  could  be 

(y)  4  Taunt.  884.  miaistrator,  B.  18. 

(s)  Ante,  19.  (Z»)  See  8  Woodes.  Leot  78,  79;  Marsh.  14 

(a)  ^ee  the  obserrations  on   tois  rule  ia  (c)  8  Bla.  Com.  208;  2  M.  &  Sel.  408. 

general,  3  Bla.  Com.  802;  1  Saand.  216,  217,  {d)  1  Saund.  217^n.  1;  Sir  W.  Jones,  174 

n.  1;  3  Cowp.  871  to  877;  8  Woodes.  Lect.  («)  AnU,  19. 

73;  Viu.  Ab.  Executors,  128;  Com.  Dig.  Ad-  (/)  Cowp.  871  to  877. 

(1)  Vide  Laws  of  New  York.  Act  for  amendment  of  the  law,  s.  6.  1  R.  519;  2  Rev.  Stat 
886.     1.  See  also  8  Smith's  Laws  of  Peni^yWania,  p.  80. 

(2)  See  Per  MoHon  J.  in  Wilbur  v.  Oilmore,  21  Pick.  252. 

(3)  In  force  in  PennsyWania,  Robert's  Dig.  248.  Report  of  the  Judges^  3  Bian.  610.  lu 
filawachosetts  see  Per  Morton  J.  in  ^Vilbar  v.  Gilmore,  21  Pick.  252. 

(4)  Middleton  v.  Robinson,  1  Bay  58;  Pitts  v.  Hale,  8  Moss.  821;  Stetson  v.  Eempton,  18 
Mam.  278;  M'Evers  ».  PHkin.  1  Root,  216;  Jones  v.  Hoar,  5  Pick.  285;  Cooper  r.  Craine,  4 
Halst.  178;  Troup  v.  Smith,  20  John.  48. 

(5)  Miller  o.  Umbehower,  10  Serg.  &  R.  81. 

(6)  Death  of  the  plaintiff  in  replevin  does  not  aoate  the  suit;  his  representatives  may 
prosecute  it.  Fisher  v.  Seal,  1  Uar  &  Johns.  81;  Pitts  r.  Hale,  8  Mass.  821;  Jenney 
V.  Jenney,  14  Moss.  282;  Beitt  v,  Heilbrenner,  11   Berg.  &  R.  181.     Contra,  Miller  v 
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implied,  as  if  the  i^rong-doer  oonyerted  the  property  into  money,  or  if  the 
ff^D*  th"r  S^^^  remained  in  specie  in  the  hands  of  the  executor  of  the  wrong-doer 
party  in-       assumpsit  for  money  had  and  received  might  be  supported  at  common  law 
jured.  by  or  against  the  executors  in  the  former  case,*  and  trover  against  the  exe- 

cutors in  the  latter  {(/)  (1).  By  the  statute  8  Ed.  8,  c:  8,  intituled 
"  Executors  shall  have  an  action  of  trespass  for  a  wrong  done  to  the 
testator,"  and  reciting  ''  that  in  times  past  executors  have  not  had  actions 
[  *69  ]  for  a  trespass  done  to  their  testators,  *as  of  the  goods  and  chattels  of 
the  same  testators  carried  away  in  their  life,  and  so  such  trespasses  have 
hitherto  remained  unpunished,"  it  is  enacted,  ''  that  the  executors  in 
such  cases  shall  have  an  action  against  the  trespassers,  and  recover 
their  damages  in  like  manner  as  they,  whose  executors  they  be,  should 
have  had  if  they  were  in  life  (2)  ;  "  and  this  remedy  is  further  extended 
to  the  executors  of  executors  (A),  and  to  administrators  (i).  It  has 
been  observed,  that  the  taking  of  goods  and  chattels  was  put  in  the 
statute  merely  as  an  instance,  and  not  as  restrictive  to  such  injuries  only, 
and  that  the  t«rm  '' trespass"  must,  with  reference  to  the  language 
of  the  times  when  the  statute  was  passed,  signify  any  wrong  {k) ;  and 
accordingly  the  statute  has  been  construed  to  extend  to  every  discription 
of  injury  to  personal  property,  by  which  it  has  been  rendered  less  bene- 
Hcial  to  the  executor,  whatever  the  fbrm  of  action  may  be  (/) ;  so  that 
an  executor  may  support  trespass  or  trover  (m)  (8),  case  for  a  false 
return  to  final  process  (n),  and  case  or  debt  for  an  escape  (4), 
&;c.   on  final  process    (o)    (5).    And    although    it    has    been  doubted 

{g)  Cowp.   874;  Latch.  16S;  2  M.  &  SeL  (/)  2  M.  &  SeL  416. 

416,  416.  (m)  Latoh.  168;  5  Co.  27  a;  Sir  W.  Jone*. 

(A)  85  Edw.  8,  c  6.        '  474. 

(0  81  Edw.  8,  o.  11.  (n)  4  Mod.  404;  12  Mod.  71 

(A;)  Owen,  99;  7  East,  184, 186;  11  Viou  (o)  Lord  Baym.  978 

Ab.  125;  Latch.  IS** 


LaDgton,  Harper,  1812.  Death  of  one  of  sereral  plaintifiB,  in  an  aetton  of  trespass,  qu,  el.fr, 
does  not  abate  the  suit;  Haven  v.  Brown,  7  Greenl.  481;  Boynton  v.  Bees,  9  Pick.  52o;  Wilson 
V.  Slaughter,  8  J.  J.  Marsh.  595. 

Death  of  one  of  the  plaintifb  in  a  qui  tarn  action  does  not  abate  the  suit  Wright  v.  Eldred, 
2  Chip.  87. 

A  petition  for  review  abates  by  petitioner's  death.  Woodward  v.  Skolfield,  4  Mass.  875..  So 
of  a  motion  for  a  new  trial.    Turner  v,  Booker,  2  Dana,  885. 

Action  of  debt  for  a  statute  penalty  abates  by  a  single  plaintiff's  death.  Little  v.  Conant,  2 
Pick.  527;  Estis  o.  Lennox,  Cam.  &  Nor.  72.  So  of  an  action  on  the  case  for  diverting  a  water 
course.     Holmes  v.  Moore,  5  Pick.  257. 

Action  by  father,  for  seiduction  of  his  daughter,  abates  by  his  death.  M'Clure  v.  Miller,  4 
Hawks,  138.    See  Miller,  v,  Umbehower,  10  Sierg.  &  R  81 ;  Morris  v.  Corson,  7  Cowen,  2S1. 

Whenever  a  party  dies  during  a  term  judgment  may  be  entered  as  of  a  day  before  his  death. 
Griswold  V.  Hill,  Paine,  488.    See  also  Qoddard  v.  Bolster,  6  Qreenl.  427. 

(1)  Middleton  v.  Robinson,  1  Bay.  58;  Jones  v.  Hoar,  5  Pick.  285;  Cooper  v.  Crane,  4Hal8t. 
178;  Wilbur  v.  Gilmore,  12  Pick.  120;  Wilbur  v.  Qilmore,  21  Pick.  260. 

(2)  Vide  Laws  of  J^ew  York,  seas.  86,  c.  71,  s.  6,  7;  1  R.  L.  811,  812. 

(8)  Nettles  v,  D'Oriey,  2  Brevard,  27.  Or  replevin,  Reist  v.  Heilbrenne,  11  Serg.  &  R. 
181.  An  executor  need  not  describe  himself  as  such,  in  an  action  of  trover  to  recover  property 
of  the  testator,  wrongfully  converted  by  a  stranger.  Trash  v.  Donahue,  Aiken  870.  Vide 
Toule  V,  Lovet,  6  Mass.  894;  Sneider  v.  Croy,  2  John.  227. 

(4)  The  executor  of  a  sheriff  cannot  maintain  an  action  of  the  case  against  the  gaoler,  for  the 
escape  of  a  prisoner  committed  to  his  custody  by  the  testator.    Kain  v.  Ostrander,  8  John.  207. 

(5)  So,  case  against  a  sheriff  for  the  defoult  of  his  deputy  in  not  returning  an  execution. 
Paine  v.  Ulmer,  7  Mass.  817.  And  an  executor  may  maintain  an  action  for  an  injury 
done  to  goods  of  his  testator,  before  probate  or  suzare;  and  his  individual  right  without 
declaring   at  executor.     So  an   admuustrator   may  bq«  in  trover  in  his  own. name  fof 
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wbetbcr  an  executor  oouM  sae  for  an  esoape  on  mesne  process  in  the  life-         '• 
time  of  bis  testitor  {p) ;  it  seems  that  on  principle  he  might  [q) ;  and  he  T^^'^'f"! 
may  support  debt  for  not  setting  out'  tithes  (r)  ;  or  against  a  tenant  for  ^^f^,*** 
double  value  for  holding  oter  (s)  ;  or  against  an  attorney  for  negligence  jured. 
(^)  ;  or  debt  against  an  esecutor,  suggesting  a  devastavit  in  the  life-time 
of  the   plaintiff's   testator  {u) ;  or  case  against  the  sheriff  for   removing 
goods  taken  in  execution,  without  paying  the  testator  a  year's  rent  (:r) ; 
or  an  action  of  ejectment  or  quare  impedit,  for  the  disturbance  of  the  tes- 
tator  {y).     We  will  presently  state  the  extension  of  remedy  by  3  &  4 
W.  4,  0.  42,  s.  2. 

With  respect  to  injuries  to  real  property,  if  either  party  die,  no  action  Injuries  to 
in  form  ex  delicto  could  be  supported  either  by  or  against  his  personal  ^y.^'^^ 
representatives  before  the  3  &  4  o.  42,  s.  2 ;  and  although  the  statute  4 
Ed.  8,  c.  7,  miff  hi  bear  a  more  liberal  construction,  the  decisions  confined 
its  operation  to  injuries  to  personal  property  {z) ;  and  therefore  an  exe- 
cutor could  not  support  an  action  of  trespass  quare  clausum  /regit  (1), 
or  merely  for  cutting  down  trees  or  other  waste  in  the  life-time  of  the  tes- 
tator (a)  (2)  :  and  though  in  Emerson  v.  Emerson  (6),  ""^it  was  holden  r  *70  1 
that  a  declaration  by  an  executor  for  mowing,  cutting  down,  taking  and 
carrying  away  corn,  might  be  supported,  the  allegation  of  the  cutting 
down  being  considered  merely  as  a  description  of  the  manner  of  taking 
away  the  corn,  for  which  an  action  is  sustainable  by  virtue  of  the  statute ; 
yet  it  was  decided  that  if  the  declaration  had  been  quare  clausum /regit , 
et  blada  asportavit,  it  would  have  been  insufficient;  and  that  if  the  de- 
fendant had  merely  cut  the  com  and  let  it  lie,  or  if  the  grass  of  the  tes- 
tator had  been  cut  and  carried  away  at  the  same  time,  no  action  could 
have  been  supported  by  the  executor.  We  have  seen,  however,  that  an- 
action  may  be  supported  by  a  devisee  for  the  continuance  of  a  nuisance 
erected  in  the  life-time  of  the  testator  (c)  (8).  And  a  bill  in  equity,  for 
an  account  of  equitable  waste  committed  by  a  tenant  for  bfe  may  be  main- 
tained against  his  personal  representatives  (d)» 

The  3  &  4  W.  4,  c.  42,  s.  2,  has  introduced  a  material  alteration  in  the  Alterations 
common   law  doctrine,  actio  personalis  moritur  cum  persona,  as  well  in^y^  ^  ^^ 


(p)  1  Ventr.  81;  1  Rol.  Ab.  912;  Latch.  . 
168;  Sir.  W.  Jones,  173;  4  Mxl.  404;  Cro. 
Car.  297;  Vin.  Ab.  Executors,  P.  pi.  2  ace; 
JLd.  -Raym.  973;    12  Mod.  72;   1  Salk.  12, 
eotUr, 

iq)  Owen,  99;  7  East.  134,  136. 

(r)  1  Sid.  88,  407,  181;  1  Eagle  &  Young 
on  Tithes,  437,  440,  480;  2  Eagle  on  Tithes, 
807,  808. 

(«)  4  Geo  2,  0.  28. 

(0  2  B.  &  B.  103. 

(u)  1  Salk.  814. 

(X)  1  Stra.  212. 


(y)  Yin.  Ab.  Executors,  P.  pi.  7;  Latch. 
168,  169;  Sir  W.  Jones,  176;  Poph.  190;  1 
Vent.  30. 

{z)  1  Saund.  207,  n.  1;  Sir  W.  Jones, 
174;  Latch.  169;  'Vin.  Ab.  Executors,  P.  22, 
&c.;  Toller,  168;  1  Vent,  187. 

(a)  Sir  W.  Jones,  174;  2  B.  &  P.  880,  n. 
a. 

{b)  1  Vent  187;  2Keb.874;  Sir  W.  Jones, 
177,174;  1  B.  &  P.  829. 

(c)  Ante,  66. 

(d)  Lansdown  v.  Lansdown,  1  Madd.  116; 
1  Chitty  Eq.  Dig.  895. 


the  goods  of  his  intestate  converted  before  the  granting  of  administration,  and  need  not  declare 
in  his  representative  character.  Valentine  v,  Jackson,  9  Wend.  802.  The  right  of  the  former 
commences  upon  the  death  of  the  testator;  the  latter  accrues  upon  the  grant  of  letters  of  ad- 
ministration, and  exists  when  the  wrong  is  done  only  by  relation,  iU 

(1)  Vide  contra  Griswold  v.  Brown,  1  Day,  180. 

(2)  Nor  can  an  action  on  the  case,  for  overflowing  and  drowning  the  land  of  the  testator  in 
his  life-time,  be  supported  by  an  executor.    liiughlin  v.  Dorsey,  1  Harr.  &  M'Hen.  224. 

(8)  But  in  an  action  for  a  nuisance  to  land  all  the  co-tenants  must  join  as  plaintiffik    Low  v. 
llamford,  14  John.  426. 


70  OP  THE  PARTIES  TO  ACTIONS. 

^         favor  of  executors  and  ailministratora  of  the  party  injured,  as  against  the 
PLAurrim.    p^j^^jjj^]  representative  of  the  party  injured,  but  respects  only  injuries  to 
4^c.  42,  in    personal  and  real  property,  and  subject  to  certain  restrictions  as  regards 
the  nile        the  Commencement  of  an  action  for  such  injury  within  a  short  time  after 
Mnalu^^ke.   ^^^  death,  and  declaring  that  the  damages  to  be  recovered  from  an  execu- 
and  actions    tor  or  administrator  shall  be  ranked  or  classed  with  simple  contract  debts, 
for  iojaries    Xb^  act  reciteSf  that  there  is  no  remedy  provided  by  law  for  injuries  to 
ancTreiir^     the  real  estate  of  any  person  deceased  committed  in  his  life- time,  nor  for 
property,  bj  Certain   wrongs  done  by  a  person  deceased  in  his   life-time  to  another,  in 
and  against   respect  of  his  property^  real  or  persotial :  for  remedy  thereof  it  enacts, 
and^admin-    ^^^^  ^^  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be, 
istrators,  are  may  be  maintained  by  the  executors  or  administrators  of  any  person  de- 
now  8US-       ceased,  for  an  injury  to  the  real  estate  of  such  person,  committed  in  his 
ma  e.        Ijfe-time,  for  which  an  action  might  have  been  maintained  by  such  person  ; 
so  as  such  injury  shall  have  been  committed  within  six  calendar  months 
before  the  death  of  such  deceased  person,  and  provided  such  action  shall 
be  brought  within  one  year  after  the  death  of  such  person,  and  the  dama- 
ges, when  recovered  shall  be  part  of  the  personal  estate  of  such  person ; 
and  further,  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  against  the  executors  or  administrators  of  any 
person  deceased,  for  any   wrong   committed   by   him  in  his  life- time  to 
another,  in  respect  of  his  pt-operty  real  or  personal,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  before  such  person's 
death,  and  so  as  such  action  shall  be  brought  within  six  calendar  months 
after  such  executors  or  administrators  shall  have  taken  upon  themselves 
r  *71     1  ^^^  administration  of  the  "^estate  and  effects  of  such  person;  and  the  dam- 
ages to  be  recovered  in  such  action  shall  be  payable  in  like  order  of  ad- 
ministration as  the  simple  contract  debts  of  such  persons  (1). 

Sthly.  In  We  have  before  considered  what  rights  of  action  pass  to  the  assignees 
oaHeof  bank-  of  a  bankrupt,  where  the  cause  of  action  is  founded  on  the  contract  of  the 
ruptcy.  bankrupt  (6).  When  the  cause  of  action  is  founded  on  a  tort,  the  ques- 
tion whether  a  right  to  sue  will  pass  to  the  assignees  will  depend  upon 
the  nature  of  the  right  that  has  been  injured.  All  the  bankrupt's  proper^ 
ty  real  and  persofial,  passes  to  the  assignees,  and  all  powers  to  turn  such 
property  to  profit  (/),  and  consequently  when  the  injury  complained  of 
consists  in  the  unlawful  detention  of  any  part  of  such  property,  the  as- 
signees may  bring  actions  for  the  purpose  of  recovering  the  possession  or 
value  thereof.  Thus  they  may  bring  a  real  action  to  recover  any  part  of 
the  bankrupt's  estate  {g),  or  an  action  of  ejectment ;  they  may  sue  in  tro- 
ver for  any  of  his  goods  upon  a  conversion  either  before  or  after  the  bank- 
ruptcy (A)  ;  or  in  debt  to  recover  from  the  winner  money  lost  at  play  by  the 
bankrupt  before  his  bankruptcy  (i).  But  for  mere  personal  torts  to  the 
bankrupt,  such  an  assault  or  slander  (2),  it  seems  no  right  of  action  passes, 

(e)  Ante,  22.  (h)  Cullen,  418,  419;  5  East,  407;  Holt, 

(/)  See  8  Taant  761.  N.  P.  C.  172. 

iff)  2  Hen.  Bla.  444.  (t)  2  Hen.  61a.  808,  and  see  10  East,  418. 

(1)  Under  statute  of  Massachusetts,  1828,  o.  112,  which  provides  that  actions  for  injuries 
done  to  real  estate  shaU  survive,  trespass  qu.  cl.  survives  to  the  executor  or  to  co-tenants. 
Wilbur  r.  Gilmore,  21  Pick.  250.  This  statute  applies  to  actions  commenced  after,  as  well  as 
before,  the  death.    Good  ridge  v.  Rogers,  22  Pick.  495. 

(*2)  Deceit  in  the  sale  of  goods,  (Shoemaker  v.  Keetlj,  2  Dall.  218;  1  Yeates,  245,)  malicious 
abuse  of  legal  process,  (Sommer  v.  WUt,  4  Scrg.  4r  R.  19>)  Ubel,  (Strong  v.  White,  9  Jphn.  161,) 
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PLAIlfTIFn. 

6.  in  case  of 


to  tbe  assignee  {k);  such  rights  are  not  considered  in  law  as  the  sub- 
ject of  property,  and  there  are  no  expressions  in  the  bankrupt  laws  which 
direct  that  they  shall  pass  by  the  assignment.  It  has  been  made  a  sub-  boxikr^cj. 
ject  of  some  discussion  among  writers  on  the  bankrupt  laws,  whether  any 
riglit  of  action  passes  to  the  assignees  in  respect  of  mere  torts,  not  con- 
sisting in  the  detention  or  conversion  of  any  property  legally  belonging  to 
the  bankrupt,  but  which  have  only  had  the  effect  of  deterioratiiig  the  value 
of  some  part  of  the  bankrupt's  estate  before  the  titles  of  the  assignees 
accrued  (/).  It  does  not  appear  that  there  has  been  any  express  determi- 
nation of  the  Courts  on  this  subject,  but  it  seems  reasonable  and  consist- 
ent with  the  spirit  of  the  bankrupt  laws,  that  the  assignees  should  be  en- 
titled to  recover  satisfaction  for  injuries  of  this  description. 

When  the  right  of  action  does  not  pass  to  the  assignees,  the  bankrupt 
may,  it  should  seem,  sue,  notwithstanding  his  bankruptcy  (m)  ;  and  even 
where  the  assignees  are  entitled  to  sue  in  respect  of  injuries  to  property 
acquired  by  the  bankrupt  after  his  bankruptcy,  and  before  certificate,  it 
follows,  from  the 'principle  before  noticed  (n),  (viz.  that  the  bankrupt  has  a 
right  against  all  other  persons  when  his  assignees  *do  not  interpose,)  that  [  «72  1 
the  bankrupt  will,  on  the  non-intervention  of  his  assignees,  be  entitled  to 
maintain  actions  of  tort  for  all  such  injuries.  Thus  he  may  sue  in  tro- 
ver against  a  stranger  for  goods  acquired  by  him  after  his  bankruptcy  (o) 
(though  not  for  goods  acquired  before)  ( p) ;  and  an  action  of  trespass  is 
maintainable  bv  a  tenant  from  year  to  year,  who  had  become  bankrupt  af- 
ter tbe  committing  the  trespass,  and  before  the  commencement  of  the 
suit,  and  the  right  of  such  action  does  not  pass  to  the  assignees  by  the 
assigngaent,  unless  they  interfere,  as  the  bankrupt  may  sue  as  a  trustee 
for,  and  has  a  good  title  against  all  persons  •  but  them  (9).  But  an  uncerti- 
ficated bankrupt  cannot  maintain  an  action  of  trespass  against  subse- 
quent creditors  for  breaking  open  his  house,  and  seizing  his  after-acquir- 
ed property,  his  assignees  having  assented  to  the  seizure ;  though  they 
were  unknown  to  the  defendants  until  after  the  commencement  of  the  action 
(r).  A  party  may  support  trover  or  trespass  against  his  assignees  if  he 
were  not  liable  to  the  commission  (jsi). 

The  general  provisions  of  the  Insolvent  Act  (/),  with  regard  to  the  transfer  7thly.    in 
to  the  assignees  of  the  Insolvent's  right  and  property,  have  been  already  ^ency"" 
mentioned  (u).     Certain  articles  are  to  be  expected  from  the  assignment, 
namely,  '^  wearing  apparel,  bedding,  and  other  such  necessaries  (:r)  of  the 


{k)  Sir  W.  Jones,  216;  Collen,  177;  Edeu'i 
B.  L.  2d  edit.  835. 

(0  See  4  £van*B  Stat  829,  2d  edit.;  see 
per  Cur.  8  Taunt  751,  752;  Callen,  418; 
Eden,  285,  2d  edit 

(m)  Id, 

(n)  Ante,  25. 

(o)  7  T.  &.  891;  Gollen,  414. 

(p)  1  Car.  k  P.  147;  4  B.  ^  G.  419;  6 
Dow.  &  Rj.  491,  &  C;  8  Moore,  612;  tn/ra. 

Insolvency.**. 

(9)  8  Moore,  96;  8  Taont  742;  &  C.    See 


»< 


anU,  28,  29;  but  see  1  Gar.  if  P.  147. 

(r)  J3  Moore,  612;  8  B  &  Aid.  225. 

(«)  2  Wils.  882;  1  Atk.  102;  CuUen,  412. 
IVhen  not,  see  9  East,  21 ;  1  M.  &  Sel.  12a; 
1  B.  &  P.  N.  R.  852.  This  action  lies,  though 
the  oommission  be  not  superseded,  2  Wils.  888, 
884.     8td  quart  vide  7  Taunt  400. 

(0  7  Geo.  4,  0.  57. 

(tt)  Ante^  26. 

(x)  That  is,  ejuedem  generif,  and  it  seems 
these  words  would  not  oomprehend  plate,  1 
C.  ♦  P.  147. 


carelessness  or  nnskilftilness  of  the  master  of  a  vessel,  by  which  goods  are  damaged,  (Dusm  v. 
Mumtrojd,  1  Wash.  C.  G.  18,)  are  cases  not  affected  by  the  discharge  of  a  party  as  an  insolv- 
ent debtor  or  bankrupt) 

Vol.  I.  12 
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'•  Insolvent  and  his  family,  and  his  working  tools  and  iniplements,  not  ex- 
PLA^KTiPFB.  ^Q^jjjg  jj^  ^|j^  whole  the  valae  of  £20.''  As  to  the  excepted  articles, 
lusohe'^!^  the  insolvent  retains  his  right  and  remedies  (1).  It  seems  that  an  insol- 
vent may  maintain  an  action  for  injury  to,  or  conversion  of,  chattels  which 
he  acquires  after  the  petition,  though  before  his  discharge,  and  which  are 
in  his  possession  ;  provided  the  assignees  do  not  interfere  (y).  But  with 
regard  to  property  acquired  before  the  petition,  and  which  passes  by  the  as- 
signment, it  appears  that  the  insolvent  cannot  sue  ;  although  the  assignees 
do  not  interpose  (2r).  The  rules  upon  this  subject  appear  to  be  analogous 
to  those  which  prevail  in  the  case  of  bankruptcy  (a).  With  regard  to 
remedies  for  personal  torts,  as  they  do  not  appear  to  pass  to  the  insolvent's 
assignee,  it  would  seem  he  retains  the  right  of  action. 

8thiy.    In        The  wife  having  no  legal  interest  in  the  person  or  property  of  her  bus- 
case  of  mar^  band,  cannot  in  general  join  with  him  in  any  action  for  an  injury  ♦lo 
F^'^TS    1  ^^^  (^)'  oxcept  in  an  action  for  a  joint  malicious  prosecution  of  both,  in 
which  they  may  join  in  respect  of  an  injury  to  both,  or  the  husband  may 
sue  alone  for  the  injury  to  himself  and  expenses  of  defense  (c). 

For  injuries  to  the  person,  or  to  the  personal  or  real  property  of  the 
wife,  committed  before  the  marriage,  when  the  cause  of  action  would  sur- 
vive to  the  wife,  she  must  join  in  the  action,  and  if  she  die  before  judg- 
ment therein  it  will  abate  {d)  (2).  But  in  detinue  to  recover  personal  chat- 
tels of  the  wife,  in  the  possession  of  the  defendant  before  the  marriage, 
perhaps  the  husband  must  sue  alone,  because  the  law  transfers  the  property 
to  him,  and  the  wife  has  no  interest  (e).  In  detinue  for  charters  or  the. 
wife's  inheritance,  they  may  join,  on  account  of  the  continuing  interest  of 
the  wife  in  the  estate  to  which  they  relate  (/). 

When  an  injury  is  committed  to  the  person  of  the  wift  during  coverture^ 
by  battery,  slander,  &c.  (3)^  the  wife  cannot  sue  alone  in  any  case  {jf) ;  and 
the  husband  and  wife  nvust  join  if  the  action  be  brought  for  the  personal 
suffering  or  injury  to  the  wife,  and  in  such  case  the  declaration  ought  to 


As  regards 
injuries  to 
the  person. 


(y)  1  C.  &  P.  146,  147,  4  B.  &  C.  419; 
6  Dow.  4r  R.  491,  S.  C  Interference  by  as- 
einiees  after  action  brouglit,  iemble  suffioient^ 
3  Moore,  612. 

(«)  1  C.  *  P.  147. 

(a)  See  id.  and  anU,  26 

lb)  8  Bla.  Com.  148;  Lord  Raym.  1208; 
2  Wils.  424;  1  Lev.  140;  1  Salk.  119,  n.  b.; 
Sir  W.  Jones,  440. 

(c)  Cro.  Jao.  553;  Com.  Dig.  Bar.  ^ 
Feme,  X.;  ante,  64.  Where  wife  may*make 
use  of  husband's  name  against  hi«  willt  see  9 
East,  171. 


(d)  3  T.  R  627,  681;  7  T.  R.  848,  849; 
Com.  Dig.  Bar.  4r  Feme,  V.;  Bol.  Ab.  847,  R. 
pi.  8;  anU,  28,  29;  1  Taunt.  884. 

{e)  Bao.  Ab.  Detinue,  A.;  Bui.  N.  P.  50;  1 
Salk.  114.     8td  Vide  R.  temp.  Hardw;  120. 

(/)  1  RoL  Ab.  847.  R.  pi.  1;  Bae.  Ab 
Detinue,  B. 

iff)  11  East,  201;  9  East,  471.    A  mar 
riage  de' facto  is  sufficient,  unless  it  be  Toid  ah 
initio,  as  in  the  case  of  polygamy,  1  Stra.  79, 
480;  Andr.  227,  228;  DougL  174;  anfo»  57. 


(1)  Although  the  assignment  of  an  insolvent  debtor  passes  the  legal  estate  in  his  lands, 
yet  a  trust  results  by  operation  of  law,  which,  as  soon  as  the  debts  are  satisfied,  entitles  him  te 
the  possession  against  bis  assignees,  et  a  mulio  fortiori  against  a  stranger  whom  he  may  main- 
tain ejectment  in  his  own  name.    Ross  v.  M'Junkin,  14  Serg.  &  R.  865. 

(2)  Stroop  V.  Swarts,  12  Serg.  &  R.  76. 

(8)  An  action  cannot  be  sustained  by  the  husband  and  wife  for  words  spoken  of  the  latter, 
which  are  not  actionable  per  te  ;  the  suit  should  be  in  the  name  of  the  husband  alone.  It  is 
otherwise,  however,  where  the  words  are  actionable  per  »e.  Beach  v.  Ranney,  2  Hill,  809.  The 
rule  is  the  same,  though  the  husband  and  wifo  live  apart  under  a  deed  of  separation,  lb. 
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oonclade  to  their  damage,  and  not  to  that  of  the  husband  alone ;  for   the         '* 
damages  will  survive  to  the  wife  if  the  husband  die  before  they  are  recov-  ^^^^^'*''^'*- 
ered  (A)  (1).     Care  must  be  taken  not  to  include  in  the  declaration  by  the  Marriagir^ 
husband  and  wife  any  statement  of  a  cause  of  action  for  which  the  husband 
alone  ought  to  sue  (2) ;  therefore,  after  stating  the  injury  to   the  wife,  the 
declaration  ought  not  to  proceed  to  state  any  loss  of  assistance,  or  expenses 
sustained  in  curing  her.   (t).     If  the  battery,  imprisonment,  or  malicious 
prosecution  of  the  wife,  deprive  the  husband  for  any  time  of  her  company 
or  assistancie,  or  occasion  him  expense,  he  may  and  ought  to  sue  separately 
for  such  conseqrfAitial  injuries  (A) ;  and  he  may  in  the  same  action  pro- 
ceed for  a  battery  or  other  injury  to  himself  (/).     Of  course  the  husband 
must  sue  alone  for  criminal  conversation  with  his  wife.     For  words  spoken 
of  the  wife  not  actionable  of  themselves,  but  which  occasion  some  special 
damage  to  the  husband,  he  must  sue  alone  (m) . 

♦With  respect  to  personal  property  when  the  cause  of  action  had  only  [  *T4  ] 
its  inception  before  the  marriage  but  its  completion  afterwards ;  as  in  the  ^^  *^  P"*- 
case  of  trover  before  marriage,  and  conversion  during  it,  or  of  rent  due  ^^y  ^"*^ 
before  marriage,  and  a  rescue  afterwards,  the  husband  and  wife  may  join, 
or  they  may  sever  in  trover  or  trespass  {pi).  It  seems  that  in  detinue  the  hus- 
band should  sue  alone  (o).  When  the  cause  of  action  has  its  inception 
as  well  as  completion  after  the  marriage,  the  husband  must  sue  alone,  the 
legal  interest  in  personalty  being  vested  by  the  marriage  in  him  (p),  and 
therefore  a  declaration  in  trover  at  the  suit  of  husband  and  wife,  should 
state  that  the  wife  was  possessed  before  the  marriage,  or  held  the  goods 
with  him  in  her  character  of  executrix;  and  if  it  be  merely  stated  that  the 
husband  and  wife  were  possessed,  the  defendant  may  demur ;  for  the  pos- 
session of  the  wife  is  in  law  the  possession  of  the  husband,  and  the  proper- 
ty vests  in  him  exclusively  (y).  The  same  rule  prevails  in  replevin ;  but 
if  the  husband  and  wife  join  as  plaintifis  in  that  action,  although  the  dec- 
laration is  bad  on  demurrer,  if  no  special  cause  for  joining  her  be  specifi- 
cally shown  therein  (r) ;  yet  if  the  defendant,  instead  of  demurring,  avow 
the  taking,  it  will,  after  verdict,  be  intended,  (if  the  declaration  show  noth- 
ing to  the  contrary,)  that  the  taking  was  before  the  coverture,  and  that 
the  plaintiflfe  then  had  a  just  property ;  or  that  the  wife  held  the  goods 
as  executrix ;  in  either  of  which  cases  she  might  be  joined  (^).  Though 
the  wife  may  join  in  trespass  for  cutting  down  corn  upon  her  land;  yet 


(Ji)  1  Sid.  846, 886;  Ld.  Raym.  1208;  Oom. 
Dig.  Bar.  &  Feme,  V.;  Pleader,  2  A.  9;  8  BI. 
Com.  140;  1  Salk.  Ill;  Yelv.  89;  2  Keb. 
887,pL68;  Freem.  224. 

(i)  1  Salk.  119;  Ck)m.  Big.  Pleader,  2  A.  1. 

{k)  8  Bla.  Com.  140;  Cro.  Jao.  588;  1 
Stra.  61;  2  Stra.  977;  Com.  Big.  Bar.  & 
Feme,  W. 

(0  Cro.  Jae.  501;  1  Salk.  119;  Selw.  N. 
P.  286,  5th  edit. ;  Tear  Book,  9  £dw.  4,  51. 

(m)  1  Sid.  846;  2  Keb.  887;  pi.  68;  1  Ler. 
140;  2  Mod.  125;  1  Salk.  119. 

(n)  2Saund.  47  h.;  1  Salk.  114;  2  Lev, 
107;  Com.  Big.  Bar.  &  Feme»  X.;  Bao.  Ab. 


Bar.  &  Feme,  K. 

(o)  AnUylZ\  Bac.  Ab.  Detinue;  Bul.N.  P. 
58. 

0>)  2  Saond.  47  h.  1.;  Salk.  114, 117;  2 
Bla.  Bep.  1286;  2  C.  &  P.  34. 

{q)  2SaaQd.47Ll  Salk.  114;  Com.  Dig. 
Pleader,  2  A.  1. 

(r)  2  B.  &  P.  N.  R.  405;  see  7  Taunt.  72, 
replevin  by  the  wife  only. 

(«)  Bourne  v,  Mattaire,  BuL  N.  P.  68; 
Selw.  N.  P.  Bar.  &  Feme,  HI.  6th  edit.  298; 
Com.  Dig.  Pleader,  8  K.  10;  see  2  B.  &  P.  N. 
B.407. 


(1)  But  if  the  wifb  die  after  Judgment,  the  judgment  tarriTet  to  the  husband.    Stroop  «. 
Bwarts,  12  Serg.  &  R.  76. 
'  (2)  Lewis  V.  Baboook,  18  John.  448. 
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*•         she  cannot  for  carrying  it  away   (/).     However,  a  feme  covert  executrix 
g  .  .  may  and  ought  to  join  with  her  husband ;  the  declaration  stating  the  in- 

marriage       terest,  and  showing  that  she  sues  in  autre  droit  (m).     And  there  are  some 
with  respect  Cases  in  which,  though  the  produce  of  the  wife's  labor  be  the  property  of 
j^  ^'^^         the  husband,  yet  in  respect  of  her  being  the  meritorious  cause  of  actioUi 
^  ^'       she  may  be  joined,  as  in  the  case  of  the  dippers  at  Tunbridge  Wells  (x). 

In  real  actions  for  the  recovery  of  the  land  of  the  wife,  and  in  a  writ 
of  waste  thereto,  the  husband  and  wife  must  join  (y).  But  where  the  ac- 
tion is  merely  for  the  recovery  of  damages  to  the  land  or  other  real  prop- 
erty of  the  wife  during  the  coverture^  or  for  a  tort^  which  prejudices  a 
r  *75  ]  remedy  by  husband  and  wife,  as  in  the  case  of  quare  impedil,  *a  rescue, 
kc.  the  husband  may  sue  alone  {z)  (1),  or  the  wife  may  be  joined  (a)  ; 
her  interest  in  the  land  being  stated  in  the  declaration.  But  a  demand  for 
removal  of  personal  property,  as  com  or  grass  when  severed  from  the  land, 
ought  not,  in  the  latter  case,  to  be  included,  because,  as  we  have  seen,  the 
entire  interest  in  personalty  is  vested  in  the  husband  (6)  (2). 

If  the  husband  survive  he  may  maintain  an  action  of  trespass,  &c.  for 
any  injury  in  regard  to  the  person  or  property  of  the  wife,  for  which  he 
might  have  sued  alone  during  the  coverture.  Thus,  he  might  maintain  an 
action  after  his  wife's  death  for  any  battery  or  personal  tort  to  her, 
which  occasioned  him  particular  injury ;  as  the  loss  of  her  isociety  and  assist- 
ance in  his  domestic  a&irs ;  or  a  pecuniary  expense  {c) ;  or  for  any  injury 
to  the  land  of  the  wife  when  living  (d).  If  the  wife  die  pending  an  action 
by  her  husband  and  herself  for  any  tort  committed  either  before  or  during 
coverture,  and  to  which  action  she  is  a  necessary  party,  the  suit  wiu 
abate  (e). 

If  the  wife  survive,  any  action  for  a  tort  committed  to  her  personally, 
or  to  her  goods  or  real  property  before  marriage  or  to  her  personal  or  real 
property  during  coverture,  will  survive  to  her  (/);  and  she  may  include 
in  the  declaration  in  such  action  counts  for  wrongs  committed  after  her  hus- 
band's death  {ff). 

Consequei^       The  conseqtieuce  of  a  mistake  in  the  proper  parties  in  the  case  of  bus- 
eetofmiu.    \^y^^  ^nd  wife,  may  be  collected  from  the  preceding  observations,  and  seem 
non-joindsr,  ^  ^  nearly  the  same  in  action  in  form  es  delicto  as  in  those  ex  contrac- 
tu (A).     If  the  wife  be  improperly  joined  in  the  action,  and  the  objection 
appear  from  the  declaration,  the  defendant  may  in  general  demur,  move 
arrest    of  judgment,   or    support  a  writ   of  error  (i) ;  though   we  have 


(0  Wila.  424;  Cro.  Elii.  188;  Salk.  119. 

(u)  1  Salk.  114;  Wentw.  Ezeo.  207;  Bro. 
Bar.  &  Feme,  pi.  86.  Bourne  v.  Mattaire, 
ante,  note  (s). 

(x)  2  WilB  414,  424;  Com.  Dig.  Bar.  k 
Feme,  X  ;  ante,  75. 

(y)  1  BulBt  21;  7  H.  4,  16  a.;  8  H.  6, 
68;  Com.  Dig.  Bar.  k  Feme,  V.  Wife  must 
Join  in  an  tjeetione  firm^^  though  ejection 
after  marriage,  Plowd.  418. 

(t)  Bro.  Bar.  &  Feme,  pi.  16,  128,  4; 
Selw.  N.  P.  201,  5th  ed.;  296,  6th  ed.;  Com. 
Dig.  Bar.  &  Feme,  X. 

(a)  Com.  Dig.  Bar.  &  Feme,  X.;'2  Wila. 


428,  424;  2  Bla.  Rep.  1286;  Cro.  Car.  418, 
487;  Com.  Dig.  Bar.  &  Feme,  V.  X.;  Plead- 
er, 2  A.  1. 

(A)  Ant€^  72,  78;  1  Salk.  119,  note  (6). 

(c)  AnU,  78. 

{ji)  Com.  Dig.  Bar.  &  Feme,  Z. 

(«)  Freem.  226;  Yelv.  89;  4  Taunt.  884. 

(/)  Rep.  temp.  Hardw.  898,  899;  Freem. 
224;  Palm.  818. 

(y)  Palm.  818;  Com.  Dig.  Bar.  &  Feme, 
2  A. 

(A)  jf  n<e,  88,  69;  8  T.  R.  681. 

(i)  1  Salk.  114,  110;  2  Bla.  Rep.  1286; 
2  Chitty  697. 


(1)  Jackson  r.  Hopkins,  19  Wend.  889. 

(2)  Husband  and  wife  cannot  maintain  a  Joint  action  fbr  a  penalty  given  by  statatc 
{fitmhlt.)    Hill  and  wife  v.  Da?iB,  4  Mass.  187. 
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8.  In  case  of 
marriage. 


Been  that  after  verdict  the  mistake  may  sometimes  be  aided  by  intend-  i- 
ment  (Ar)  1).  If  the  husband  sae  alone  when  the  wife  ought  to  be  joined  '^a*^"''^- 
either  in  her  own  right  or  in  autre  droits  he  will  be  non-suited  ;  for  though 
in  general  the. non-joinder  of  the  p&rtj  as  co-plaintiff  in  an  action  for  tort 
can  only  be  pleaded  in  abatement ;  yet  that  rule  only  applies  in  those  cases 
in  which  the  party  suing  had  some  legal  interest  in  his  own  right  in  the  pro- 
perty affected.  A  husband  has,  independently  of  his  wifej  no  legal  interest 
or  cause  of  action  whatever  for  injuries  to  her,  or  her  property,  in  those 
instances  in  which  it  is  necessary  to  join  her  as  a  plaintiff  in  an  action. 


II  DEFENDANTS.  [  •76    ] 


n. 

DETEKDAXTS 


In  personal  or  mixed  actions,  in  form  ex  delicto,  the  person  committing 

the  injury,  either  by  himself  or  his  agent,  is  in  general  to  be  made  the  de- 

fendant ;  but  real  actions  can  only  he  supported  against  the  claimant  of  1st.  As  be- 
the  freehold  (/).     The  general  rule  is,  that  all  persons  are  liable  to  be  *^?®?  ^^ 
sued  for   their  own  tortious  acts,  unconnected  with,  or  in   disaffirmance  ^^ies!  and 
of;  a  contract.     Therefore,  although  an  infant  cannot  in  general  be  sued  in  with  rcfe. 
an  action  in  form  ex  cojitractUy  except  for  necessaries,  he  is  liable  for  all  T^°^®  *^  ^^^ 
torts  committed  by  him,  as  for  slander;  assaults,  and  batteries,  A;c.  (w);  in^^lg, 
and  also  in  detinue  for  goods  delivered  to  him  for  a  purpose  which  he  has 
failed  to  perform,  and  which  goods  he  refuses  to  return  (n)  (2).     But  a 
plaintiff  cannot   in   general,   by  changing   his  form  of  action,  charge  an 
infant  for  a  breach  of  contract ;  as  for  the  negligent  or  immoderate  use 
of  a  horse,  &c.  (o)  (8),  nor  can  he  be  a  trespasser  by  prior  or  subse- 
quent assent,  but  only  by  his  own  act  (p).     A  married  woman  is  liable  Married 
for  torts  actually  committed  by  her,  though  she  cannot  be  a  trespasser  women 
by  prior  or  subsequent  assent  (y)  (4).     And  although  a  lunatic  is  not  punish- 

{k)  Ante,  88,  69;  Ashton's  Entr.  61.  (n)  1  B.  &  P.  N.  R.  140. 

(/)  Booth,  8,  28,  29;  8  Lev.  880.  (o)  8  T.  R.  886. 

(ni)  8  X.  E.  886,  887;  Bac  Abr.  Infancy  (p)  Co.  Lit.  180  b.  n.  4. 

H.  \q)  Id. ;  post^  80,  n.  (p). 

(1)  Lewis  V,  Babcock,  18  John.  448. 

(2)  Per  Curiam,  8  Pick.  984.  So  an  infknt  is  liable  In  trover.  Vasse  v.  Smith,  6  Cranch, 
281.  But  by  electing  to  bring  trover,  the  plaintiff  cannot  convert  a  case  founded  on  contract, 
and  upon  which  an  infant  would  not  be  liable,  into  a  tort  so  as  to  charge  him.  Curtin  v.  Pat- 
ton,  11  Serg.  &  R.  810;  Wilt  r.  Welsh,  6  Watts,  1.     See  Schenck  v.  Strong,  1  South.  87. 

(8)  But  an  infant  who  hires  to  go  to  a  place  agreed  on,  but  goes  to  another  place  in  a  dif- 
ferent direction,  is  liable  in  trover  for  an  unlawful  conversion  of  the  horse.  Homer  v. 
Thwing,  8  Pick.  492.  Contra  Schenck  v.  Strong,  1  South.  87.  The  court  of  errors  in  New 
York  decided,  that  if  an  infant  having  a  horse  on  hire,  does  a  wilful  and  positive  act,  amount- 
ing to  an  election,  on  his  part,  to  disaffirm  the  contract  of  hiring,  the  owner  was  entitled  to  the 
immediate  possession.  And  where  an  infiint  drove  a  mare,  which  he  had  on  hire,  with  such 
violence  as  that  she  died  of  his  cruel  treatment;  held^  that  though  case  would  not  lie,  trespass 
might  be  maintained  against  hiuL  Campbell  v.  Stakes,  2  Wend.  187.  Ladependent  of  the  con- 
tract of  hiring,  trespass  would  be  the  proper  remedy.  If  the  plaintiff  orders  in  case,  he  affirms 
the  contract  of  hiring,  and  the  plea  of  infancy  is  a  good  defence  to  such  an  action ;  for  he 
cannot  affirm  the  contract,  and  at  the  same  time,  by  alleging  a  tortious  breach  thereof,  deprive 
the  defendant  of  his  plea  of  infancy,  ib. 

(4)  A  widow,  having  again  married  prior  to  an  act  of  conversion  by  her,  the  action  of  trover 
!s  properly  brought  against  the  husband  and  wife  jointly.  Jillson  v.  Wilbur,  41  N.  Hamp. 
1%. 
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"'        able  criminally,  he  is  liable  to  a  civil  action  for  any  tort  he  may  com- 
»»""''*^- mit  (r)  (1). 

1.  Who  Ua-        With  regard  to  the  liability  of  corporations^  it  is  a  clear  general  rule 
^^'  ..  that  they  are  liable  to  be  sued  as  such  in  case  or  trover  for  any  torts  they 

Corporations  May  canse  to  be  committed  (5)  (2).  It  has  been  laid  down  that  a  corpora- 
tion cannot  be  sued  in  its  corporate  capacity  in  trespass  (t)  \  but  this  posi- 
tion appears  to  be  incorrect,  for  although  a  corporation  cannot,  as  a  cor- 
porate body,  actually  commit  a  trespass,  yet  they  may  order  it  to  be  done, 
and  ought  therefore  to  be  responsible  for  the  consequences  (w).  In  these 
cases  it  is  often  very  material  to  fix  the  corporation  with  liability,  and  to 
be  entitled  to  redress  from  the  corporate  funds,  rather  than  to  be  driven 
to  a  remedy  against  servants  of  the  corporation.  It  seems  that  a  corpora- 
tion may  be  sued  for  a  false  return  {x)  (3). 

The  inhabitants  of  a  county  are  not  a  corporation,  and  therefore  can- 
not be  sued  by  that  description  for  an  injury  occasioned  by  the  neglect  to 
build  a  public  bridge,  or  for  any  other  injury  arising  from  the  neglect  of 
the  county  at  large  (j^). 
I  **^'^  1  It  is  a  general  rule  that  corporations  and  incorporated  companies  *may 
Ccmpanies.  j^^  g^^^  jjj  \^^^  character,  for  damages  arising  from  the  breach  by  them  of 
a  duty  imposed  upon  them  by  law  (4).  An  individual  who  has  suffered 
loss  in  consequence  of  the  decay  of  sea  walls,  which  a  corporation  is  di- 
rected to  repair,  under  the  terms  of  a  grant  from  .the  crown,  conveying  a 

(r)  Hob.  184;  2  But,  104;  Bao.  Abr.Tres.  (u)  See  16  East,  7,  &c.,  per  Lord  Ellen- 
pass,  G.,  Idiot,  £.;  2  Roll.  Ab.  547.  pi.  4,  £.  borough. 

(s)  16  East,  6;  Smith  v,  Birmingham  Gas  (x)  Id. 

Light  Company,  1  Adol.  &  El.  526.  (3^)  2  T.  R.  667;  see  11  East,  847,  855. 

(0  Bro.   Coiporatioo,  pi.  48;  Baa  Abr* 
Tr^pass,  E.  2;  8  East,  23a  ^ 


(1)  Ex  parte  Leighton,  14  Mass.  207.  The  institation  of  a  suit  against  a  luoatio  pending  a 
proceeding  in  chancery  and  after  lunacy  found  is  improper.  5  Paige.  489.  An  action  at  law 
cannot  be  sustained  against  a  person  in  the  character  of  guardian  of  a  lunatic,  without  joining 
the  non  compos  in  the  action  as  a  party  defendant  lie  must  be  a  party  plaintiff  when  suing, 
and  a  party  defendant  when  sued.    Rogers  v.  Ellison,  1  Meigs,  88. 

(2)  Trespass  on  the  case  lies  against  a  corporation  aggregate  for  a  tort.  Chestnut  Hill  Tamp. 
Co.  V.  Rutter,  4  Serg.  &  R.  6.  See  the  early  English  cases  cited  by  Ch.  Justice  Tilqham,  m 
his  opinion.    See  also  Gray  v.  The  Portland  Bank,  8  Mass.  864. 

(8)  Corporations  are  liable,  by  the  common  law,  in  the  actions  of  trespass,  troTer,  trespaaa 
on  the  case  ex  delicto  &c.  for  torts  commanded  or  authorized  by  them,  and  for  this  purpose  the 
acts  of  their  agents  are  regarded  as  the  acts  of  the  corporation.  Hawkins  v,  Dutchess,  &c. 
Steamboat  Co.,  2  Wend.  452;  M'Cready  v.  Guardians  of  the  Poor,  9  Serg.  &  R.  94;  Lyman  v. 
White  River  Bridge  Co.,  2  Aiken  255;  2  Hill,  573;  Goodiowe  v.  City  of  Cincinnati,  4  Ham.  500, 
514;  Hamilton  Co.  v,  Cincinnati,  &c.,  Wright,  008;  Kneass  v.  Schuylkill  Bank,  4  Wash.  C.  C 
106;  Beach  v,  Fulton  Bank,  7  Cowen,  487;  Edwards  v.  Union  Bank,  1  Branch,  186. 

An  action  cannot  be  maintained  against  a  corporation  aggregate  fi)r  an  assault  and  battery, 
Orr  V.  Bank  of  United  States,  1  Ham.  86. 

(4)  An  action  on  the  case  will  lie  against  a  corporation  for  the  neglect  of  a  corporate  duty, 
as  for  not  repairing  a  creek  as  from  time  immemorial  they  had  been  used.  Mayor  of  Linn  v. 
Turner,  Cowp.  86;  Riddle  v.  Proprietors,  &o.,  7  Mass.  169;  Townsend  v.  Susquehanna  Turn- 
pike Company,  6  John.  90;  Steele  v.  W.  Lock  Company,  2  John.  288.  So  it  will  lie  against  them 
for  the  negligence  of  their  subordinate  agents,  although  not  immediately  employ^  by  them. 
Matthews  v.  West  London  Water  Works  Company,  8  Campb.  403.  Corporations  created  for  their 
own  benefit  stand  on  the  same  ground  in  this  respect  as  individuals,  but  quoH  corporations 
created  by  the  legislature  for  purposes  of  public  policy,  are  subject,  by  the  common  law,  to  an 
indictment  for  the  neglect  of  duty  exgoined  on  them,  but  are  not  liable  to  an  action  for  any 
neglect  unless  the  actk>n  be  given  by  some  statute.    Mower  «.  Inhab.  of  Leicester,  9  Mass.  247. 
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borough,  and  pier,  or  quay,  with  tolls,  to  the  corporation,  may  sue  the         "• 
corporation  for  the  recovery  of  damages  {z)  (1).     The  Bank  of  England  f'^'^l*"' 
are  liahle  to  an  action  if  they  improperly  refuse  to  transfer  stock  (a)  ;  or  ^l^ 
are  guilty  of  unreasonable  delay  in  the  passing  of  a  power  of  attorney  to 
transfer  it  (6)  ;  but  they  are  not  liable  for  refusing  to  pay  dividends  due 
upon  stock  if  they  have  not  received  the  dividends  from  government  (c). 

The  London  Dock  Company  is  liable  in  case  for  the  carelessness  of 
their  servants  in  unloading  goods,  although  the  company  derive  no  profit 
from  the  labor  (^d)  ;  and  an  action  lies  against  an  unincorporated  water- 
works company,  if  workmen  employed  by  the  persons  contracting  with 
the  company  to  lay  down  pipes  for  conducting  water  through  a  public 
street,  are  guilty  of  negligence  in  performing  the  work,  in  consequence  of 
which  a  passenger  is  injured  (e). 

But  trustees  and  commissioners  acting  gratuitously  in  the  execution  of  Commis- 
acts  of  parliament  for  the  benefit  of  the  public,  and  entrusted  with  the  JJ.^"^^' 
conduct  of  public  works,  are  not  liable  in  damages  for  aU  injury  occasion-  under  a 
ed  by  the  negligence  or  unskilfulness  of  workmen  and  contractors  neces-  statute, 
sarily  employed  by  them  in  the  execution  of  the  works  (/).     Upon  this 
principle,  where  the  defendant,  as  a  trustee  under  a  turnpike  act,  being 
authorized  to  cut  a  drain,  bad  ordered  it  to  be  cut  in  an  improper  manner, 
it  was  decided  that  he  was  not  liable  for  a  resulting  injury,  as  it  appeared 
that  he  acted  bona  fide  according  to  the  best  of  his  judgment,  and  under 
the  best  advice  he  could  obtain  Iff)-     And  in  another  case  (A),  the  clerk 
to  commissioners  for  making  a  road  under  an  act  which  contained  a  clause 
directing  actions  to  be  brought  against  such  clerk  for  acts  done  by  the 
trustees,  was  holden  not  to  be  liable  to  an  action  for  an  injury  sustained 
in  consequence  of  heaps  of  dirt  being  left  by   the   laborers   employed  by 
the  side  of  the  road,  and  no  lights  being  placed  to  enable  persons  to  avoid 
such  heaps.     And  if  a  statute  enables  trustees  to  do  an  act,  and  do  not 
give  compensation,  they  are  not  liable  for  a  consequential  injury  resulting 
to  an  individual  from  the  act  done  in  pursuance  of  the  statute  (i). 

But  if  commissioners  or  trustees  under  an  act  of  parliament  order 
something  to  be  done  which  is  not  within  the  scope  of  their  authority  {k)  ; 
*or  are  themselves  guilty  of  negligence  in  doing  that  which  they  are  em-  [  "^^78 
powered  to  do ;  or  are  guilty  of  arbitrary,  wanton,  or  oppressive  conduct 
{[)  ;  they  render  themselves  liable  to  an  action,  although  they  are  not  an- 
swerable for  the  misconduct  of  persons  they  are  obliged  to  employ  in  the 
execution  of  orders  properly  given  (m).  Therefore,  an  action  was  held 
to  be  maintainable  against  commissioners  of  the  lottery,  who  were  com- 
pensated for  their  services,  for  their  negligence,  &c.  in  not  adjudging  a 
prize  to  the  holder  of  a  ticket  entitled  to  receive  it  (n). '  And  persons 
who  negligently  or  unskilfully  perform  work,  or  omit  proper  precautions 

(z)  5  Bing.  91.  (h)  4  M.  &  Sel.  27.    See  2  Bing.  162. 

(a)  5  Bing.  108.  (i)  2  B.  &  C.  708;  4  D.  &  R.  195,  S.  C. 

{b)  1  Car.  &B.  193.  {k)  8  Wils.  461;  2  Bla.  Rep.  924;  2  B.  & 

(c)  5  B.  &  P.  186;  7  D.  &  B.  828,  S.  C.      C.  710;  4  D.  &  R.  196,  S.  C. 

See  S.  C.  2  Bing.  898.  (/)  2  B.  &  C.  707.  lU  &c. 

{d)  4  Campb  72.  (m)  2  Bing.  169,  per  Best,  C.  J.;  2  B.  & 

le)  8  Campb.  498.    See  pott  C.  707,  &o. 

(/)  2  Bing.  166.  (»)  6  T.  R.  646;  2  Bing.  161. 

iff)  1  Marsh.  429;  6  Taunt  29,  S.  C.    See 
2  Bing.  162. 


(1)  Goshen  T.  Co.  v.  Sean,  7  Conn.  87. 
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y*  in  the  course  of  the  necessary  repair  of  a  sewer,  under  the  anthoritj  of 
T^vth'^i'  ^^^  co^nmUtsioner  of  sewers^  are  liable  to  an  action  for  the  consequential 
;>ie.  injury  sustained  by  an  individual  (o). 

.iiidicinl  and  Au  action  Cannot  be  maintained  against  a  civil  or  ecclesiastical  judge  or 
^m^-^^&"'  justice  of  the  peace,  acting  judictally  in  a  matter  >vithin  the  scope  of  his 
^  '^^'     '  jurisdiction,  although  he  may  decide  erroneously  in  the  particular  case  (;>) 

(1). 

Nor  can  an  action  be  maintained  against  a  juryman  (9),  or  the  attorney- 
general  (r),  or  a  superior  military  or  naval  officer  (2),  for  an  act  done  in 
the  execution  of  his  office,  and  within  the  purview  of  his  general  authority. 
And  commissioners  of  bankrupts. are  not  liable  to  an  action  of  trespass  for 
committing  a  person  who  does  not  answer  to  their  satisfaction  when  exam- 
ined before  them  touching  the  bankrupt's  estate  and  effects  (/). 

But  if  a  public  officer  have  no  jurisdiction  whatever  over  the  subject- 
matter,  and  his  proceedings  are  altogether  coram  nonjudice^  he  is  responsi- 
ble (fi).  And  it  was  held,  that  if  a  justice  of  the  peace  acting  ministe- 
rially refuse  an  examination  upon  the  Statute  of  Hue  and  Cry,  he  is  liable 
to  an  action  {x).  And  it  has  been  observed  with  regard  to  the  liability  of 
ministerial  officers  not  acting  grat^uitonsly,  "  that  if  a  man  take  a  reward ; 
whatever  may  be  the  nature  of  that  reward,  for  the  discharge  of  a  public 
duty,  that  instant  he  becomes  a  public  officer;  and  if  by  an  act  of.  negli- 
gence, or  any  abuse  of  his  office,  any  individual  sustain  an  injury,  that  in- 
dividual is  entitled  to  redress  in  a  civil  action"  (y).  But  magistrates  can- 
not be  affected  as  trespassers,  if  facts  stated  to  them  on  oath  by  a  com- 
[  ^79  ]  plainant  were  such  whereof  they  had  jurisdiction  to  inquire,  and  ^nothing 
appeared  in  answer  to  contradict  the  first  statement  (jt).  And  before 
any  action  can  be  brought  against  a  magistrate  for  any  thing  done  in  the 
discharge  of  his  duty,  it  must  appear  that  his  attention  was  drawn  to  all 
the  facts  necessary  to  enable  him  to  form  a  judgment  as  to  the  course  he 
ought  to  have  pursued  (a)  (8). 
Tenants  in  ^^^^^^^  regard  io  joint-tenants  and  tenants  in  common  of  realty^  the  general 
conunon.       rule  appears  to  be  that  ejectment  will  lie  by  one  against  the  other  only  in 

(0)  6  B.  &  A.  887;  1  B.  &  R.  497,  8.  C;  (0  1  B.  &  C.  168;  2  D.  &  R.  858,  S.  C. 
2  B.  &  C.  710,  711;  4  D.  4-  R.  201,  202,      See  Eden.  8d  edit  97,  98. 

S.  C.  (u)  8  M.  &  Scl.  4;}6;  1  B.  &  C.  168;  2  B. 

0>)  1  Salk.  806;  Vaughn.  188;  12  Co.  24;  &  R.  850,  S.  C. 

Ld.  Rftym.  466;  5  T.  R.  186;  6  Id.  449;  8  M.  (x)  1  Leon.  828.    The  Statute  of  Hue  and 

&  Sel.  411.     As  to  Jutticea  in  general,  pogt.  Cry  waa  repealed  by  7  &  8  Geo.  4,  c.  27,  and 

**  Trespass."     ^  other  provisions  substituted  by  chap.  81. 

(7)  1  T.  R.  618,  514,  585.  (y)  Per  Best  0.  J.  5  Bing.  108. 
(r)  1  T.  R.  514.  586.  («)  8  East,  118. 

(«)  1  T.  R.  498,  5-0,  784;  4  Taunt.  67;  (a)  8  Bing.  78. 

2  C.  4-  P.  146. 

(1)  Vide  Yates  v.  Lansing.  6  John.  282.  S.  C.  9  John.  865.  Brig^  v.  Wardell,  10  Mass. 
856.  Phelps  v.  Sill.  1  Day,  815.  The  following  additional  cases  were  here  cited  by  Day  in  the 
furmer  edition;  Book  of  Assize,  27  Ed.  8  pi.  18.  21  Ed.  8  Hil.  pi.  16.  9  Hen.  6.  60.  pi.  9.  9 
Ed.  4.  8.  pi.  10.  21  Ed.  4.  67.  pi.  49.  Standf.  P.  C.  178.  Aire  ©.  Sedgwck,  2  Ro.  199.  *  Ham- 
mond V.  Howell,  1  Mod.  184.  S.  C.  2  Mod.  218.  Miller  v.  Searle,  2  Bla.  1145,  Mostyn  v. 
Fftbrigas,  Cowp.  172.  Vide  Brodie  v.  Rutledge,  2  Bay,  69.  Moore  v.  Ames,  8  Caines,  170; 
Young  0.  Herbert.  2  Nott  &  M.  168;  Ely  v.  Thompson,  8  Marsh.  76:  Little  v.  Moore,  1  South. 
74;  Tracy  v.  Williams,  2  Conn.  118;  Tompkins  v.  Sands,  8  Wend.  468;  Eyans  v.  Foster,  1  N. 
Hamp.  874;  Cunningham  v.  Rucklin,  8  Cowen,  178. 

(2)  Vanderheyden  r.  Young,  11  John.  158. 

(8)  A  jastice  of  the  peace,  who  issues  an  execution,  containing  a  command  to  arrest  the 
body  of  the  judgment  debtor  ,  and  an  attorney  who  procures  the  execution  to  be  issued .  and 
causes  the  debtor  to  be  arrested  thereon,  in  a  case  in  which  both  know  that  the  law  prohibits 
the  arrest  or  the  issuing  of  such  an  execution,  are  Jointly  liable  to  the  debtor  in  treepaas. 
SulllTan  V.  Jones,  2  Gray  570. 
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tbe  case  of  an  actual  on^t^r  (6)  (1)  ;  and  after  a  recovery  in  such  action,        *^ 

trespass  for  mesne  profits  may  be  brought;  (c).     So  trespass  will  lie  where  ^^y?''*^?*^ 

there  has  been  a  total  destruction  of  the  subject  matter  of  the  tenancy  in  \^\^    ^  *** 

common ;  or  if  one  tenant  in  common  destroy  the  whole  flight  of  a  dove-cote, 

or  all  the  deer  in  their  park  (d)  ;  or  if  one  grub  up  a  hedge  (^e)j  or  destroy 

a  wall  (/),  holden  in  common.     But  if  the  wall,  being  old,  be  pulled  down 

by  one  tenant  in  common  with  the  intention  of  re-building  it,  and  a  new 

wall  be  accordingly  erected,  this  is  not  such  a  total  destruction  of  the  wall 

as  will  enable  his  co-tenant  to  trespass  {g).     And  in  other  cases  where 

there  has  not  been  a  total  destruction  of  the  subject-matter  of  the  tenancy 

in  common,  but  only  a  partial  injury  to  it,  waste,  or  an  action  upon  the  case, 

will  lie  by  one  tenant  in  common  against  the  other ;  as  if  one  tenant  in 

common  of  a  wood  or  piscary  does  waste  against  the  will  of  the  other,  he 

shall  have  waste ;  or  if  one  corrupt  the  water,  the  other  shall  have  an  action 

upon  the  case.     There  are  other  cases  where  the  Only  remedy  is  to  retake 

the  property  (A). 

With  respect  to  a  tenancy  in  common  of  a  chattel^  tbe  rule  is,  that  one 
tenant  in  common  cannot  sue  his  %o-tenant  if  he  merely  take  the  chattel 
away ;  for  in  law  the  possession  of  one  is  the  possession  of  both,  and  each 
has  equally  a  right  to  take  and  retain  such  possession  (t)  (2).  Eut  if  one 
of  the  tenants  in  common  destroy  (3),  misuse,  or  spoil  the  chattel,  the  oth- 
er may  maintain  an  action  at  law  (A:)  (4). 

If  a  third  person  collude  with  one  partner  in  a  firm  to  injure  the  other  Agiunst  a 
iMirtners  in  their  joint  trade,  the  latter  may  maintain  a  joint  action  against  ^J^^^^  or 
the  person  so  colludmg  (/).  colluding 

All  persons  who  direct  or  order  the  commission  of  a  trespass   or   the  with  him. 
conversion  of  personal  property,  or  assist  upon  the  occasion,  are  in  general  ^^^  ^^ 
liable  as  principals,  though  not  benefited  by  the  act  (m)  (6) ;  and  there-  ^incipaU. 
fore   trover   may   be  supported  against  a  person  who   illegally  ^^makes  a  r    *go    1 

(6)  See  Sttlk.  286;  1  Enst,  568;  Adams  on  (A)  Ptr  Littledale,  J.  8  B.  &  C.  268;  2 

Ejectment,  2d  edit.  62,  63,  81,  89.  M.  &  R.  272,  S.  C;  4  East,  117,  121;  Co. 

(c)  8  Wils.  118.  Lit.  200  a,  8  T.  B.  146;  2  Saiud.  47  h;  IT. 

{d)  Com.  Dig.  Estates,  K.  8;  8  B.  &  C.  R.  658. 

268;  2  Man.  &  Ry.  272,  &  0.  (t)  Id^ibid. 

(e)  Oow.  201.    As  to  the  property  in  trees  (Ac)  Id,  ibid, 

growing  in  a  hodge  dividing  two  estates,  1  M.  (/)  LoDgman  v,  Pole,  1  Mood.  &  Mai.  228. 

A  M.  112.  (m)  1  Saund.  47  i;  Bui.  N.  P.  41;  6  T.  R. 

(/ )  2  Taunt.  20;  8  B.  &  C.  267;  3  Man.  800;  1  B.  &  P.  869;  2  £sp.  R.  668;  1  Campb. 

&  Ry.  267,  S.  C.  187. 

Or)  8  B.  &  C.  257;  2  M.  &  R.  267,  a  C. 

(1)  Erwin  r.  Olmstead,  7  Cowen,  229.  So  he  may  though  there  has  been  no  actual  outter 
proved.  Per  Spengeb  C.  J.  Sheppard  v,  Ryers,  16  John.  601.  See  the  cases  cited. in  note  (a) 
by  the  Reporter. 

(2)  Cowan  v.  Buyers,  Cooke,  68.    2  Caines,  167.     Oviatt  r.  Sage,  7  Conn.  06. 

(3)  2  Caines.  167.  See  Lowthorp  v.  Smith,  1  Hayw.  266.  Vide  Webb  v.  Danforth,  1  Bay, 
801.     Litt.  sec  823. 

(4)  Vide  St.  Johns  v.  Standring,  2  Johns.  468.  So,  \f  one  co-tenant  sell  the  thing  holden  in 
oommoB,  the  other  may  bring  trover  against  him.  Wilson  and  Gibbs  v.  Reed,  8  Johns,  176. 
Thompson  v.  Cook,  2  South.  ^0.  Heath  v,  Hubbard,  4  East,  110.  Semhle  contra.  One  ten- 
ant in  common  may  convert  tbe  chattel  to  its  general  and  profitable  use,  although  it  change  the 
form  or  the  substance,  as  wheat  into  flour,  a  whale  into  oil,  &c.  without  subjecting  himself  to 
an  action  by  the  other.  Fennings  r.  Lord  Qrenville,  1  Taunt  241.  One  tenant  in  common  of 
real  property  cannot  sue  the  other  to  recover  possession  of  the  documents  relative  to  their  joint 
estate.  Clowes  r.  Hawley,  12  John.  481.  Bat  he  may  sustain  an  action  on  the  case  against 
him  ftir  destroying  ihetu.  Daniels  v.  Daniels,  7  Mass.  10;  and  for  negligence,  in  consequence 
of  which  a  miU  of  which  they  were  seized  in  common  was  burned.  Cbelsey  v.  ThomiMsoii,  H 
If.  Hamp.  1. 

(6)  Vide  Thorp  v.  Burling,  11  John  286. 
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distress  or  seizes  goods,  though  the  same  were  taken  by  him  in  the  char- 
I'whT'^bl  ^^^^^  ^^  bailiff  for  another,  or  as  a  custom-house  officer,  &c.  (n)  (1). 
And  where  several  are  concerned,  thej  may  be  jointly  sued  (2),  whether 
they  assented  to  the  act  before  or  after  it  was  committed  (o),  unless  the 
party  be  an  infant  or  a  feme  covert,  who,  we  have  seen,  cannot  be  sued  in 
respect  of  a  subsequent  assent  (p),  and  no  person  can  be  guilty  of  a  forci- 
ble entry  by  such  assent  (7).  And  it  may  appear  unnecessary  to  say, 
that  if  a  person  does  not  assist  in  a  trespass  either  in  word  or  deed  he  ia 
not  liable,  though  it  may  have  been  done  by  a  person  assuming  to  act  on 
his  behalf  (r).  Nor  can  a  pound-keeper  be  sued,  merely  for  receiving  in 
the  pound  a  distress  illegally  taken  (5).  If,  however,  a  person  sue  out 
execution,  and  give  a  bond  of  indemnity  to  the  sheriif  to  induce  him  to 
sell  the  goods  of  another,  this  is  a  sufficient  interference  to  subject  him  to 
an  action  {t)  :  so  if  he  be  in  company  with  the  sheriff's  officer  at  the  time 
of  the  execution  («) ;  or  he  adopt  his  acts  by  receiving  the  goods  or 
money  {x)  ;  but  the  mere  act  of  making  an  inventory  or  drawing  a  no- 
tice of  distress  by  a  stranger,  is  not  such  an  interference  as  will  subject 
him  to  an  action  (y).  Although  tftspass  may  be  supported  against  a 
sheriff  for  the  act  of  his  bailiff  in  taking  the  goods  of  A.  under  an  execu- 
tion against  B.  {z)j  it  cannot  be  brought  against  the  plaintiff  in  the  action, 
unless  he  actually  interfered  or  assented  to  the  levy  (a).  And  in  general 
where  goods  are  sold  under  the  authority  of  a  sheriff  in  the  exer- 
cise of  his  official  duty,  he  is  the  proper  party  to  be  made  defendant  in  an 
action  by  the  owner  for  selling  his  goods,  and  a  bonajide  purchaser  without 
notice  at  the  sale  cannot  be  sued  (6)  ;  but  the  purchaser  of  the  goods  of  B. 
illegally  taken  by  the  sheriff  under  an  execution  against  C.  is  liable  to  be 
sued  in  trover  by  B. ;  because  in  that  case  the  seizure  and  sale  are  wholly 
unauthorized  by  the  writ  (c). 

In  some  cases  a  party  may  be  liable  to  be  sued  for  a  tort^  though  in  fact 


(n)  Ante^  79,  n.  (m);  1  Campb.  348;  pott, 
84. 

(0)  2  Bin.  Rep.  1065;  1  Salk.  400;  2  Rol. 
1,  7,  366;  Com.  Dig.  Trcapaas,  C.  1;  Co.  Lit. 
180  b.  n.  4;  Cowp.  478;  8  Wils.  877;  Lane, 
90. 

\p)  Co.  Lit.  180  b.  note  4;  antt  76. 

{q)  Id.  ibid. 

(r)  Timothy  t>.  Simpson,  6  Car.  &  P.  499. 

(«)  Cowp.  476;  1  T.  R.  60,  62;  Sir  T. 
Jones,  214.     Sed  vide  8  Campb.  c6. 

(0  Bui.  N.  P.  41. 

(tt)  1  B.  &  P.  869. 


{x)  1  M.  &  Sel.  583,  599;  Stra.  996. 

(y)  2  Esp.  N.  P.  568. 

(z)  8  Wils.  809. 

(a)  Id,  ibid.  See  a  quare  whether  receipt 
of  the  money  is  an  ioterference,  1  Mont  B. 
L.  476;  1  M.  &  Sel.  583,599. 

(5)  5  RoL  Ab.  656,  pi.  60 ;  Bro.  Ab.  Tres- 
pass, pi.  48;  1  M.  4-  Sel.  42o;  8  Co.  Rep. 
191;  Yelv.  179;  1  Ld.  Raym.  724.  But  land- 
lord may  sue  purchaser  of  fi:Lture  from  tenant, 
id.;  2  D.  &  R.  1. 

(c)  8  Stark.  135;  2  D.  R.  1. 


(1)  Vide  Hoyt  v,  Gelston,  18  John.  141. 

(2)  Vide  Bishop  0.  Ely,  9  John.  294;  Thorp  v.  Burling,  11  John.  285.  A  demand  upon 
and  refusal  by  a  person,  who  claimed  property,  and  his  vendee,  who  together  had  possession, 
was  held  to  prove  a  joint  conversion.     Chamberlin  v.  Shaw,  18  Pick.  278. 

The  removal  and  retention  of  the  personal  property  of  a  stranger,  by  an  oflEiccr  acting  by  di- 
reotton  of  the  party,  is  a  conversion  by  both,  aaidc  from  any  demand  and  refusal.  C-llkins  9. 
Lockwood,  17  Conn.  154. 

Where  the  plaintiff,  in  an  action  of  trover  against  B.  &  C.  introduced  evidence  proving  a  con 
version  by  B.  only,  without  the  participation  or  knowledge  of  C,  it  w.is  heUl,  tint  it  wjis  not 
then  competent  to  the  plaintiff  to  prove  a  distinct  convcraion  by  C.  Forbes  v.  Marsh,  15  Conn. 
884.  Case  for  deceit,  in  the  nature  of  conspiracy  cannot  be  sustained  against  a  priucipal  and 
his  agent  jointly,  for  the  unauthorized  fraudulent  actd  and  representations  of  the  a^cnt  nione. 
Pa^e  V.  Parker,  40  N.  Hamp.  47.  Such  action  can  be  sustained  only  where  some  niiirmation  or 
representation,  wilfully  false,  or  some  designed  and  positively  fraudulent  artifice  is  directly  prov- 
ed, or  necessarily  to  be  presumed  from  the  circumstances  attending  the  transaction  itself,  to 
have  been  m  wle  or  perpetrated  by  the  defendants  jointly,  by  means  whereof  a  dam:igu  resulted 
to  the  plaintiff.  Page  v.  Parker,  40  N.  Ilamp.  47. 


IN  FORM  BX   DELICTO. — DEFENDANTS.  ♦SI 

be  neither  committed  the  act,  nor  assented  to  the  commission  of  it.     Thas        ^^ 
a  mcLsier  or  principal  is  liable   (1)   to  be  sued  for  injuries  (2)  occasioned  ^^^*^^^' 
by  the  negligence  or  unskillfitlness  of  his  servant  or  agent  whilst  in  the  ^^^. 
coarse  of  his  employ  though  the  act  was  obviously  ioi^tious ;  as  if  he  laid  lime 
in  the  street  without  any  directions  for  that  ♦purpose  from  the  principal  (rf)  ; 
80  for  the  negligent  driving  of  a  carriage  (3)  or  navigating  a  ship  (c)  (4), 
(even  whilst  the  servant  was  driving   out  of  the  direct  road,  and  for  his        , 
own  purpose,  (/)  ;  or  for  a  libel  inserted  in  a  newspaper  of  which  the  de- 
fendant was  the  proprietor  (^)  ;  and  the  party  in  a  cause  is  liable  for  any 
irregularity  in  the  proceediifgs  of  his  attorney  (A),  or  his  attorney's  agent  (i). 
The  principal  is  also  liable  not  only  for  the  acts  of  those  immediately  em- 
ployed by  Lira  and  by  his  steward  or  general  agent,  but  even  for  the  act  of 
a  sub-agent,  however  remote,  if  committed  in  the  course  of  his  service  {k)  ; 
and  a  corporate  company,  acting  for  its  own  benefit,  is  liable  to  be  sued 
for   the  negligence  of  its  servants  (/).     But  a  party  is  not  liable  for  the. 
act  of  another,  unless  the  latter  acted  as  his  servant  at  the  time  when  the 
injury  was  committed  (m)  ;  and  therefore  a  person  who  hires  a  post-chaise 
is  not  liable  for  the  negligence  of  the  driver,  but  the  action  must,  it  seems, 
be  against  the  driver  or  the  owner  of  the  chaise  and  horses  (»)  (5).     Where 
the  owner  of  a  carriage  hired  of  a  stable-keeper  a  pair  of  horses,  to  draw 
it  for  a  day,  and  the  owner  of  the  horses  provided  a  driver,  through  whose 
negligent  driving  an  injury  was  done  to  a  horse  belonging  to  a  third  person, 
the  court  were  equally  divided  in  opinion  upon  the  question,  whether  the 
owner  of  a  carriage  was  liable  to  be  sued  for  such  injury  {o)  (6).     If  a 

{d)  1  East,  106;  2  Hen.  Bla.  442;  8  Wila.  (i)  6  B.  &  C.  88;  9  D.  &  B.  44,  S.  C. 

817;  1  B.  &  P.  404;  1  Bla.  Com.  481;  2  Lev.  (A:)  1  B.  &  P.  404;  6  T.  B.  411;  4  M.  & 

172;   Ld.   Rajm.  789;   Djer,  238;   3  Mod.  Sel.  27. 
828.  (/)  8  Campb.  408.     When  not,  see  4  M. 

(«)  1  East,  106;  ante,  80,  n.  (c).    Bat  the  &  Sel.  27;  ante^  77. 
owner  of  a  thip  is  not  liable  for  the  neglect  of  {m)  I  East,  106;  Rep.  temp.  Hardw.  87. 

a  pilot  he  was  obliged  to  take  on  board.     6  B.  i^i)  ^  Esp.  Rep.  85;  1  B.  &  P.  409,  semble 

&  C.  657;  7  D.  &  R.  788,  S.  C;  2  Ring.  219.  contra;  and  it  would  perhaps  be  otherwise  if 

(/)  Joel  V.  Morrison,  6  C.  &  P.  501.  the  party  hired  a  carriage,  but  forniahed  the 

(^)  1  B.  &  P.  409.  coachman  and  horses.     4  B.  &  Aid.  590. 

{h)  2  Bla.  Rep.  845;   8  Wils.  811,  868;          (o)  5  B.  &  C.  547;  8  D.  &  R.  556,  S.  C. 
mnte,  80. 

(1)  And  although  the  master  derive  no  advantage  from  tlie  labor  of  the  servant  Gibson  «• 
Ingles,  4  Campb.  72. 

(2)  Therefore  where  the  defendant  was  possessed  of  a  loaded  gun,  and  sent  a  young 
girl  to  fetch  it,  with  directions  to  another  person  to  take  the  priming  out,  which  was  according- 
ly done,  and  a  damage  occurred  to  the  plaintiff's  son,  in  consequence  of  the  girPs  presentlDg 
the  gun  at  him,  and  drawing  the  trigger,  by  which  the  gun  went  off,  it  was  held  that  the  defend- 
ant was  liable  to  damage  in  an  action  upon  the  case.  Dixon  v.  Bell,  5  Maule  &  Selw.  198. 
So,  if  a  man's  servant,  in  the  ordinary  course  of  his  business,  obstruct  the  highway,  from  which  a 
traveller  receives  an  injury,  the  master  is  liable.     Harlow  v.  Humiston,  6  Cowen,  189. 

(8)  Bo  if  one  of  three  joint  proprietors  of  a  stage  coach  be  driving  when  an  aocident  happens 
in  consequence  of  his  negligence,  the  others,  though  not  present,  are  liable  in  an  action  on  the 
case,  although  trespass  might  perhaps  be  maintained  against  the  one  who  was  driving,  in  which 
Utter  form  of  action  all  could  not  be  joined.    Moreton  v.  Harding,  6  DowL  4f  ^y^»  ^75. 

(4)  But  an  action  will  not  lie  against  the  master  of  a  ship  for  negligence  of  the  {ilot;  even, 
as  it  would  seem,  if  the  master  were  on  board  at  the  time  of  the  accident,  for  the  pilot  is  master 
pro  hac  vice.  Snell  and  others  v.  Rich,  1  John.  805.  But  the  owner  of  the  ship  is  in  such  case 
liable,  although  the  pilot  be  appointed  by  public  authority.  Bussey  v.  Donaldson,  4  Dall.  206. 
FUtcher  v,  Braddick,  2  B.  4r  P.  N  R.  182.  The  captain  of  a  public  vessel  is  not  liable  for  the 
act  of  one  of  his  inferior  officers,  done  at  a  time  when  ho  wns  not  engaged  in  the  direction  and 
management  of  the  vessel,  as  such  inferior  officer  is  not  the  servant  of  the  captain.    Nicholson 

and  another  v,  Mounsey  and  Symmes,  15  East,  884.  * 

(5)  Bishop  V.  Ely,  9  John.  294. 

(6)  Reported  also,  8  DowL  &  Ryl.  656.  The  defendant  was  held  not  liable  by  Abbott,  C.  J. 
and  Littlkdale;  aliier  per  Batlly  and  HoLanyn,  Justices.  In  Bostwick  v.  Champion,  Bissel, 
Bwers  and  Dodge,  11  Wend.  571,  where  the  defendant  run  a  line  of  stages  from  Utioa  to  Roch- 
ester, the  route  being  divided  into  sections;  one  section  being  by  Dodge;  another  by  Ewers  and 
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servant  or  agent  wilfully  commit  an  injury  to  another,  though  he  be  at  the 
time  engaged  in  the  business  of  the  principal,  yet  the  principal  is  not  ia 
general  liable ;  as  if  a  servant  wilfully  drive  his  master's  carriage  against 
another's  (1),  or  ride  or  beat  a  distress  taken  damage  feasant  (^).  The 
rule  was  thus  explained  in  a  recent  case ;  "  if  a  servant  driving  a  car- 
riage, in  order  to  effect  some  purpose  of  his  own,  wantonly  strikes  the 
horses  of  another  person,  and  produce  the  accident,  his  master  will  not  be 
liable.  But  if  in  order  to  perform  his  master's  orders,  he  strikes,  but  in- 
.  judiciously,  and  in  order  to  extricate  himself  from  a  supposed  difficulty, 
that  will  be  negligent  and  careless  conduct,  fof  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's  employment "  (y). 
So  if  a  servant  take  out  his  master's  cart  at  the  time  when  it  is  not  wanted 
[  *82  ]  *for  the  purpose  of  his  master's  business,  and  drive  it  about  for  his  own 
purposes,  the  master  will  not  be  responsible  for  any  injury  arising  whilst 
•so  doing  (r).  Though  if  a  servant,  driving  his  master's  cart  on  his  master's 
business,  make  a  detour  from  the  direct  road  for  some  purpose  of  his  own, 
his  master  will  be  answerable  in  damages  for  any  injury  occasioned  by  his 
careless  driving  whilst  so  out  of  his  road  (r). 

On  principles  of  public  policy  a  sheriff  is  liable  civilly  for  the  tortious 
act,  default,  extortion,  or  other  misconduct,  whether  it  be  willful  or  inad- 
vertent, of  his  under-sheriff  or  bailiff,  in  the  course  of  the  execution  of 
their  duties  (s)  (2).  But  if  the  wrong  complained  of  be  neither  expressly 
sanctioned  by  the  sheriff,  nor  impliedly  committed  by  his  authority ;  if  it  be 
an  act  not  within  the  scope  of  the  authority  given  ;  the  sheriff  is  not  re- 
sponsible {t).  And  if  the  plaintiff  in  an  action,  or  an  execution  creditor, 
induce  the  bailiff  to  depart  from  the  ordinary  counJe  of  his  duty  without 
the  sheriff's  knowledge,  it  is  not  competent  to  such  plaintiff  or  execution 
creditor  to  fix  the  sheriff  for  the  consequences  («). 

The  distinctions  with  regard  to  the  liabilities-of  the  owners  of  animals 
are  important,  particularly  as  they  affect  the  form  of  the  action.  The  own- 
er of  domestic  or  other  animals  not  naturally  inclined  to  commit  mischief, 
as  dogs,  (3)  horses,  and  oxen,  is  not  liable  for  any  injury  committed  by 


Liability  of 
the  sheriff 
and  his  offi- 
cers. 


Liability  of 
owners  of 
animals. 


(p)  1  East,  106;  Rep.  temp.  Hardw.  87; 
8  Wils.  217;  1  Salk.  282;  2  Rol  Ab.  653;  1 
Bla.  Com.  481. 

iq)  4  B.  &  Aid.  690;  see  9  B.  &  C.  691; 
4  M.  &  8.  600,  a  C. 

(r)  Joel  V,  Morrison,  6  Oar.  &  P.  601. 

(t)  2  T.  R.  121.  712;  7  Id.  267;  Doujrl. 
40;  11  East,  26;  8  B.  &  0.  602;  8  M.  &  R. 


20,  S.  C. 

(0  6  B.  &  C.  789;  7  D.  &  R.  788,  S.  C; 
8  B.  &  C.  698;  8  M.  &  R.  7  S.  C;  and  seo 
further  infra,  84,  86;  9  Price,  287;  6  Moore, 
188;  1  R.  &  M.  810. 

(tf)  6  B.  &  C.  789;  9  D.  &  R.  728,  S.  C; 
8  B.  &  C  698;  8  M.  &  R.  7,  8.  C.  and  see 
further  infra,  84,  86. 


another;  and  the  remainder  of  the  route  by  Champion  and  Bissell.  The  occupant  of  each  seo- 
tion  furnishing  his  own  carriages  and  horses,  hiring  drivers  and  paying  the  expenses  of  his  own 
Bection;  and  the  money  reoeiveii  as  the  &re  of  passengers  being  divided  among  the  parties  in 
proportion  to  the  number  of  miles  or  the  route  run  by  each;  and  an  injury  happening  through 
the  negligence  of  a  driver  on  one  of  the  sections;  it  was  held,  that  all  the  defendants  were  Joint 
ly  liable  in  an  action  on  the  case  at  the  suit  of  the  party  injured. 

(1)  Wright  V.  Wilcox,  19  Wend.  846.  And  an  action  on  the  c€ue  does  not  lie  against  a  mas- 
ter and  a  eerytint  Jointly,  for  a  wilful  injury  done  by  the  servant  whilst  driving  the  carriage  of 
the  master,  if  such  carriage  be  not  employed  in  conveyanoe  of  passengers,  and  the  master  be 
not  present  when  the  injury  oocurs.     IbitL 

(2)  Grinnell  v.  Phillips,  1  Mass.  680.     CampbeM  p.  Phelps,  17  Mass.  246.    Vide  Hazard  v 
Israel,  1  Binn.  240.      M'Intyre  v.  Trumbull,  7  John.  86;  Blake  v,  Shaw,  7  Mass.  606.      Par. 
rot  V.  Mumford,  2  Esp.  N.  P.  686.     White  v.  Johnson,  1  Wash.  169.    Moore  v.  Downey,  8  Hen. 
&  Mun.  127.     Gorham  v.  Gale,  7  Cowen,  739. 

(8)  Where  in  an  action  of  trespass,  upon  Mass.  Revised  Stat  e.  68,  §  18,  the  injury  wat 
d)na  by  two  di^'i  to^sthar,  baloai^ing  to  S3ver.il  owner j,  it  wis  held,  thit  each  owner 
was  liable  only  for  damages  done  by  his  own  dog,  and  not  for  the  whole  damage  done 
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them  to  the  person  or  personal  property ;  unless  it  can  be  shown  that  be  ^^- 
previottslj  had  notice  of  the  animal's  mischievous  propensity  (1),  or  that  ^  J^^^^v 
the  injury  was  attributable  to  some  other  neglect  on  his  part ;  it  being  in  ^j^, 
general  necessary  in  an  action  for  an  injury  committed  by  such  animals  to 
allege  and  prove  the  scienter;  and  though  notice  can  be  proved,  yet  the 
action  must  be  case^  and  not  trespass  (v)  ([2).  But  if  the  owner  himself 
acted  illegally,  he  may  be  liable  even  as  a  trespasser ;  as  where  a  person 
in  company  with  his  dog  trespassed  in  a  close  through  which  there  was  no 
fi)otpath,  and  the  dog,  without  his  concurrence,  killed  the  plaintiff's 
deer  (a:) ;  and  if  a  person  let  loose  or  permit  a  dangerous  animal  to  go  at 
large,  and  mischief  ensue,  he  is  liable  as  a  trespasser ;  the  law  in  such  cases 
presuming  notice  to  the  defendant  of  the  mischevious  propensity  of  such 
animal  (y).  When  respect  to  animals  ifiansueiiB  fiaturcB,  as  cows  and 
sheep,  as  their  propensity  to  rove  is  notorious,  tlie  owner  is  bound  at  all 
events  to  confine  them  on  his  own  land  ;  and  if  they  escape,  and  "^commit  a  [  *83  ] 
trespass  on  the  land  of  another,  unless  through  the  defect  of  fences  which 
the  latter  ough(  to  repair  (8),  the  owner  is  liable  to  an  action  for  trespass 
(4),  though  he  had  no  notice  in  fact  of  such  propensity  (^r).  But  for 
damage  by  animals,  &o.,  ferce  natures,  escaping  from  the  land  of  one  per- 
son to  that  of  another,  aa  by  rabbits,  pigeons,  &c.  no  action  can  in  general 
be  supported ;  because  the  instant  they  escaped  from  the  land  of  the  owner 
bis  property  in  them  was  determined  (a).  And  a  person  cannot  be 
liable  for  the  act  of  cattle,  unless  he  were  the  general  owner,  or  he  actu- 
ally put  them  into  the  place  where  the  injury  was  committed  (6) ;  nor  is 
he  liable  for  trespass  committed  by  his  dog  (c) ;  and  if  a  servant  or  a 
stranger,  without  the  concurrence  of  the  owner,  chase  or  put  his  cattle 
into  another's  land,  such  owner  is  not  liable ;  but  the  action  must  be  against 
the  servant  or  stranger,  who,  as  it  has  been  said,  gains  a  special  profierty 
in  the  cattle  for  the  time  (cf). 

The  liability  to  an  action  in  respect  of  real  property  may  be  for  misfeas*  Injuriea  to 
ance  or  malfeasance  as  for  obstructing  ancient*  lights  :  or  for  nonfeasance,  '""'^ 
as   for  not  taking  care   of  premises,   so   as   to   prevent  the   consequence 
of  a  public   nuisiince,  as  for   leaving  open    an  area  door  or  coal   plate 
(c);  or  for  not  repairing  fences  (/),  private  ways  (jg),  or  water  courses, 


(v)  12  Mod.  888;  Salk.  062;  Ld.  Raym. 
608,  609;  Dyer,  26,  pi.  162;  Cro.  Car.  264; 
2  Salk.  662;  Bao.  Ab.  Action ,  Case,  F.; 
Latw.  90;  Peake'i  Law  of  £Tid.  291,  292; 
Evidence  of  tcienter,  2  £sp.  N.  P.  482;  4 
Campb.  198.  The  ominion  of  the  aTerment 
in  the  declaration  renders  it  bad  in  arrest  of 
indgment,  Salk.  662;  2  M.  4-  Sel.  28& 

(x)  Burr.  2092;  2  Lev.  172;  1  Car.  &  P. 
119  S.  P. 

(y)  8  East,  696,  596;  12  Mod.  888;  Lord 
Raym.  1588;  Boc.  Ab.  Action,  Case,  F. 

(«)  12  Mod.  886;  Lord  Raym.  606,  1688; 


Dyer,  26,  pi.  162;  Vin.  Ab.  Fences,  Trespass, 
B.  vol.  XX.  MS.  4*24;  Poph.  161 ;  Sir  W.  Jones, 
181;  Uteh.  119;  Salk.  662. 

(a)  6  Co.  104  b;  Cro.  Car.  887;  1  Burr 
259;  Bao.  Ab.  Game;  Cro.  Eliz.  547. 

(b)  1  Saand.  27;  1  Car.  &  P.  119. 

(c)  1  Car.  k  P.  119. 

{d)  Bro.  Ab.  Trespass,  pi.  485;  2  Rol.  Ab. 
652;  1  East,  107. 

(e)  8  Campb.  888,  408.  When  not,  see  4 
M.  &  Sel.  27. 

(/)  4T.  R.818. 

iff)  8  T.  R.  766. 


by  the  two  dogs.    Buddington  9.  Shearer,  20  Pick.  477;  S.  C.  22  Pick.  427;  Van  Steenbnrg  9. 
Tobias,  17  Wend.  562. 

(1)  Vide  Vrooman  v.  Lawyer,  18  John.  889. 

(2)  What  is  sufficient  notice  to  the  owner  of  the  dog  aeciutomed  to  bite,  see  Smith  v.  Pelab, 
Str.  1261;  Peck  v.  Dyson,  4  Campb.  198. 

(8)  Vide  Shepherd  v.  Hees,  12  John.  488. 
(4)  10  Serg.  &  R.  896. 
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IT*         &G.  (A).     Iq  these  cases  the  action  should  in  general  be  against  the  party 
DRFENDAirra.  ^^j^^  j-j  ^^^  ^^  complaiued  of,  or  against  the  occupier  (i)   (1) ;  and  not 
LjYho  ha-    against  the  owner,  if  the  premises  were  in  possession  of  his  tenant,  unless  he 
be  covenanted  to  repair  {k)  (2).     But  if  the  owner  of  land,  having  erected 
a  nuisance  thereon,  demise  the  land,  an  action  may  be  supported  against  him, 
though  out  of  possession,  for  the  continuance  of  it ;  for  by  the  demise  he  af- 
firmed such  continuance  (/) ;  and  every  occupier  is  liable  for  the  continuance 
of  the  nuisance  on  his  land,  &c.  though  erected  by  another,  if  he  refuse 
to  remove  the  same  after  notice  (m).     When  there  are  several  owners  or 
persons  chargeable    as  joint-tenants  or  tenants  in  common  in   respect  to 
their  real  property,  though  the  action  be  in  form  ear  delicto^  they  should 
be  made  defendants,  or  the  party  who  is  sued  alone  may  plead  in  abatement(n). 
Liability  of        An  agent  or  servant,  though  acting  boiia  fide  under  the  directions  and 
agents,  ser-    for  the  benefit  of  his  employer,  is  personally  liable  to  third  *person8  for 
attcrnie^       ^^1  ^^*'  ^^  trespass  he  may  commit  in  the  execution  of  the  orders  he  has 
r     *84    1  received  (o).     If  the  master  has  not  the  right  or  power  to  do  the  act  com- 
plained of,  he  cannot  delegate  an  authority   to    the  servant,   which   will 
protect  the  latter  from  responsibility.     Therefore  a  servant  may  be  charged 
in  trover,  although  the  act  of  conversion  be   done  by   him   for  his  mas- 
ter's benefit  {p)  (8).     And  a  bailiff  who  distrains  is  liable,  if  the  princi- 
pal has  no  right  of  distress   (;).     And  a  custom-house   officer  may   be 
sued  for  wrongful  seizure  made  by  him  in  that  character  (r)  (4).     There 
is  no  injustice  in  this  doctrine  as  regards  the  servant ;  for  if  the  act  were 
not  manifestly  illegal,  the  indemnity  of  the  principal  to  the  servant  against 
the  consequences  is  not  illegal,  and  will,  in  many  instances,  be  implied  {s). 
And  where  a  servant  received   a  bill   of  exchange,  which  he  promised  tc 
the  deliverer  that  his  master  should  discount,  but  which  the  latter  refused 
to  do  and  insisted  on  retaining  the  same  as  a  security  for  a  previous  debt 
from  the  deliverer,  it  was  held  that  such  deliverer  might  support   trover 
against  the  servant  (/). 

{h)  6  Taunt  44.  to  an  action,  anU^  70,  80. 
(t)  4  T.  R.  818.  ip)  Id. 

{k)  1  Hen.  Bla.  850.  (g)  2  Rol.  Ab.  481. 

(Z)  1  Salk.  460;  4  T.  R.  820;  1  B.  &  P.  (r)  5  Burr.  2687;  8  Price,  300;  8  Whs, 

409.  146. 

(in)  Com.  Dig.  Action,  Case,  Nuisance,  B.  («)  8  T.  R.  186;  BuL  N.  P.  146. 

(n)  1  Saund.  291;  6  T.  R.  651;  poU,  86.  (0  Cranch  v.  White,  1  Hodges'  Rep.  61 

~      (o)  4  M.  &  Sel.  259.    What  is  considered  1  Bing.  N.  C.  414,  8.  C. 
an  interference  which  wiU  subject  the  party 

(1 )  Vide  Compton  v.  Richards,  1  Price  Ex.  ch.  27.  An  action  does  not  lie  for  carelessly  leav- 
ing a  maple  syrup  in  one's  uninolosed  wood,  whereby  the  plaintiff 's  cow  being  suffered  to  run  at 
large,  and  having  strayed  there,  is  killed  by  drinking  it.  Bush  v.  Brainard,  1  Cowen,  78.  So» 
where  A.  sets  fire  to  his  own  fallow  ground,  as  he  may  lawfully  do,  which  communicates  to  and 
fires  the  wood  land  of  his  neighbor  no  action  lies  against  A.  unless  there  be  some  negligence  or 
misconduct  in  him  or  his  servants.     Clark  v.  Foot,  8  John  421. 

(2)  The  defendant  was  lessor  of  a  house  which  the  lessee  had  ceased  to  inhabit,  for  the  pur- 
pose of  having  it  thoroughly  repaired,  which  was  done  at  the  expense  of  the  lessee,  but  under 
the  superintendence  of  the  defendant  lessor;  it  was  held  that  an  action  on  the  case  was  properly 
brought  againsf  the  lessor,  for  the  negligence  of  his  workmen,  in  leaving  open  the  cellar  door, 
whereby  the  plaintiff  in  the  night  fell.in  and  hurt  himself.     Leslie  v.  Pounds,  8  Taunt  649. 

(8)  See,  however.  Berry  r.  Vantries,  12  Serg.  &  R.  89,  where  Mires  r.  Solebay,  2  Mod.  242, 
was  held  to  be  law.  But  a  master  and  servant  are  not  liable  jointly  in  an  action  on  the  case^ 
for  an  injury  occasioned  by  the  negligence  of  the  servant  while  driving  the  horses  and  carriage 
of  the  master  in  his  absence.    Parsons  v.  Winchell,  5  Cush.  592. 

If  an  action  is  brought  against  a  railroad  corporation  and  their  conductor  jointly  fbr  an 
assault  committed  by  the  latter  in  putting  a  passenger  out  of  their  cars  and  a  verdict  is  return- 
ed against  the  corporation,  and  in  fiivor  of  the  conductor,  the  joinder  of  the  defendant  is  no 
ground  of  exception  by  the  corporation.    Moore  p.  Fitchburg  Railroad,  4  Gray,  465. 

(4)  Vide  VL-iji  v,  Gilston,  18  John.  141. 
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But  in  order  to  sue  a  serrant  in  trorer,  an  actnal,  not  a  construct]  ve,        "• 
conversion  should  be  shown  ;  and  the  servant's  reasonable  and  qualified  re-  ^'^f^^ilT* 
fusal  to  deliver  up  the  goods  until  he  had  consulted  his  master,  and  obtain-  j^j^     ^   ^ 
ed  his  sanction,  does  not  amount  to  a  conversion  (n).     And  in  cases  in 
nrhicli  a  contract,  express  or  implied,  with  the  master,  is  the  ground  of  ac- 
tion, the  servant  seems  not  to  be  liable   for  any  neglect  or  nonfeasance 
which,  as  such  servant,  he  is  guilty  of  in  the  execution  of  or  with  relation 
to  the  contract  (t).     If  a  coachman  lose  a  parcel,  the  master,  not  the 
coachman  should  be  sued  ;  and  it  seems  that  a  servant  is  not  liable  for  his 
false  warranty,  or  deceit,  or  the  sale  of  goods  by  his  master's  orders  (y). 

An  attorney  acting  bona  fide^  and  professionally,  may  not  be  personally 
liable  in  cases  where  he  does  not  exceed  the  line  of  his  duty.  Thus,  it 
seems,  that  he  is  not  liable  in  case  for  a  malicious  and  unfounded  arrest 
(regular  in  form),  which  may  be  considered  the  tort  of  his  client  only  i^z). 
But  if  an  attorney  by  himself  or  iiis  agent,  issue  any  illegal  or  irregular 
process  or  execution  in  a  cause,  he,  equally  with  the  client,  is  liable  as  a 
trespasser  (a). 

In  general,  an  action  for  the  breach  of  duty  in  execution  of  the  office  Sherifik. 
*of  sheriff  must  be  brought  against  the  high  sheriff  (1),  although  the  un-  [  *85  ] 
der  sheriff  or  the  bailiff  of  the  sheriff  were  the  party  actually  in  default 
(6).  The  under-sheriff  or  bailiff,  canno£  in  general  be  sued ;  but  there 
are  some  instances  of  misfeasance  and  malfeasance  in  which  they  may  be 
liable  to  the  party  aggrieved  ;  as  if  they  voluntarily  permit  an  escape,  or 
are  personally  guilty  of  extortion,  or  any  act  of  trespass  in  executing  pro- 
*cc9S,  for  in  such  cases  the  under-sheriff  or  officer  becomes  an  active 
personal  wrong-doer  (c).  So  a  sheriff  is  liable  in  trover  if  he  seize  and 
sell  goods  after  an  act  of  bankruptcy,  although  unknown  to  him  and  be- 
fore fiat  {d).  But  an  action  is  sustainable  against  the  sheriff  for  the  act 
of  a  bailiff  in  taking  the  goods  of  a  party  under  an  execution  of  the 
County  Court  against  a  third  person,  because  there  the  sheriff  as  judge  of 
that  Court  acted  judicially  {e)  and  a  steward  of  a  Court  Baron  has  the 
same  privilege  and  protection  (/). 

It  is  a  general  rule  that  an  action  does  not  lie  against  a  steward,  mana-  Intermediate 
ger,  or  agent,  for  damage  done  by  the  negligence  of  those  employed  by  »6ents. 
him  in  the  service  of  his  principal,  but  the  principal,  or   those  actually 
employed  alone  can  be  sued.     This  was  decided  in  Stone  v,  Cartwright  (<;), 


(u)  5  B.  ^  A.  247;  1  Hodges,  61;  1  Bing. 
N.  C.  414. 

(x)  See  ante,  84,  85;  12  Mod.  488;  Say. 
41 ;  Bac.  Ab.  Action  on  the  Case,  B. 

{y)  Id.;  Rol.  Abr.  96  T.;  Com.  Dig.  Ac- 
tion upon  the  Case  for  Deceit,  B. ;  8  P.  Wms. 
879. 

(r)  1  Mod.  209,  cited  j>er  cur.,  8  Wils.  878, 
879.  It  ^a£  there  said  the  attorney  was  not 
liable,  althongh  he  knew  the  demand  was  on- 
fimnded.     Sed  quare. 

(a)  8  Wile.  868;  6  B.  &  G.  88.  In  8  Esp. 
202,  203,  Lord  Kenjon  is  stated  to  have  been 
of  opinion,  that  an  attorney  acting  bona  fide, 
and  professionally,  is  not  liable  in  trespass  for 


causing  a  suspected  party  to  be  taken  on  a 
warrant. 

(6)  AnU,  80,  81;  Cowp.  408. 

(c)  See  12  Mod.  488;  1  Mod.  209;  1  Salk 
18;  1  Lord  Raym.  665.     The  statutes  ogainst 
extortion  e;cpre8sly  render  liable  the  baiUff  or 
officer  committing  it 

{d)  Garland  v.  Carlisle,  2  Cr.  &  M-  81. 

(e)  Tinslcy  v,  Nassau,  1  Mood.  &  Malk.  62; 
and  see  1  Bar.  &  Cres.  266;  2  D.  4-  R.  407, 
8.  C. ;  and  Holroyd  v.  Breare,  2  Bar.  &  Aid. 
478. 

(/ )  Holroyd  v.  Breare,  2  B.  &  Aid.  478. 

iff)  6  T.  R.  411. 


(1)  Vide  White  v.  Johnson,  1  Wash.  160,  161;  Armistead  v.  Marks,  1  Wash.  825.  For  an 
injury  done  by  a  deputy  or  under-sheriff  to  the  person  or  property  of  another,  the  action  must 
be  the  same,  whether  brought  against  the  deputy  or  the  sheriff.  Campbell  v.  Phelps,  17  Mass. 
246.  But  a  sheriff  and  his  deputy  cannot  be  joined  in  an  action  for  the  tortious  act  of  the  dep- 
uty alone,  though  both  are  severally  liable  for  the  act.     Campbell  v.  Phelps,  1  Pick.  62. 
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'*-  and  Lord  Eenjon  observed,  '^  that  the  action  mast,  in  these  cases,  be  bronght 
l*lVh\a-  *^ff*'"^^  ^^®  ^^"^  committing  the  injury,  or  against  the  owner,  for  whom 
X^l^^  the  act  was  done."      The  first  principal  is  liable  on  the  ground  that  the 

original  authority  flows  from  him  and  the  tort  occurs  in  the  course  of  the 
execution  of  work  done  for  his  benefit  (A).  But  in  these  cases  if  the  in- 
termediate agent  personally  interfere,  and  particularly  order  those  acts  to 
be  done  from  whence  the  damage  ensues,  he  is  responsible  (t)  ;  and  it 
was  therefore  held,  in  an  action  on  the  case  for  obstructing  the  plaintiff's 
lights,  that  a  clerk  who  superintended  the  erection  of  the  building  by 
which  they  were  darkened,  and  who  alone  directed  the  workmen,  might 
be  joined  as  a  co-defendant  with  the  original  contractor,  by  whom  he  was 
employeil  {j'). 

The  liability  of  government  and  other  public  officers  has  been  before 
adverted  to  (A). 

2(lly.    With      There  are  some  torts  which  in  legal  consideration  may  be  committed 
th^^'^'m!^*^  by  several,  and  for  which  a  joint  action  may  be  supported  against  all  the 
ofthede-      parties.     Thus  a  ^oin/  action  may  be  brought  against  several  for  a  mali- 
fendants.       cious  prosecution,  or  an  assault  and  battery ;  or  for  composing,  "^publish- 
[    *83    ]  ing  or  signing  a  libel  (A)   (1)  j  or  for  not  setting  out  tithe  (/)  ;  or  for 
keeping  a  dog  to  kill  game,  not  being  qualified  (m).     But  if  in  legal  con- 
sideration the  act  complained  of  could  not  have  been  committed  by  seve- 
ral  persons^  and  can  only  be  considered  the  tort  of  the  actual  aggressor, 
or  the  distinct  tort  of  each,  a  separate  action  against  the   actual  wrong- 
doer only,  or  against  each,  must  be  brought.     Therefore  a  joint  action  oan& 
not  be  supported  against  two  for  verbal  slander  (^l)  (2)  ;  nor  will  debt  on 
a  penal  statute  lie  against  several  for  what  in  law  is  a  separate  offence  in 
each ;    as  against    two   proctors    for  not  obtaining    and   entering    their 
certificates  (o)  (3);  or  against  several  persons  for  bribery  (/>).     In  an 
action  of  debt  to  recover  money  lost  at  play,  the  defendant  cannot  plead 
a   non-joinder  in  abatement  (^q)*      And  if  a  joint  action  of  trespass   be 
brought  against  several   persons,  the   plaintiff  cannot   declare   for  an   as- 
/  sault  and  battery  by  one,  and  for  the  taking  away  of  goods  by  the  others, 

because  these  trespasses  are  of  several  natures  (r).  And  in  trover 
against  several  defendants,  all  cannot  be  found  guilty  on  the  same  count, 
without  proof  of  a  joint  conversion  by  all  {js).    These  rules,  however,  do 

(A)  1  B.  4-  P.  404;  8  Gamp.  408.  Ab.  781;  2  Vin.  Ab.  64,  pi  27. 

(I)  Per  Uwrence,  J.  6  T.  R  413.  (o)  1  B.  &  P.  N.  R.  245;  8  East,  574. 

(;')  6  Moore,  47;  2  D.  4-  K.  83.  Ip)  Griffithi  v.  Stratton  and  others,  judg- 

\k)  JinUi  87,  42.  ment  in  error  in  the  House  of  Lords  from 

(k)  2  8aund.  117  a;  Latoh.  262;  2  Burr.  the  Exchequer  in  Ireland,  17th  April,  a.  d. 

985;  Bac.  Ab.  Actions  in  General,  C.  1806. 

(/)  Carth.  861;  2  Vin.  Ab.  70,  pi.  21.  {q)  28  MSS.    Ashurst  Paper  Books,  288. 

(m)  2  East,  578.  Sed  Vi4%  7  T.  R.  267. 

{n)  Id.  ibid.;   2  Wile.  227;  Djer,  19  a;  (r)  2  Sannd.  117  a,  Sty.  153, 154;  8  £sp. 

Palm.  818;  Cio.  Jao.  647;  9  Bulst.  15;  1  RoL  N.  P.  202,  204. 

(1)  Vide  Thomas  v.  Ramsey,  6  John.  26.  An  action  for  a  libel  will  lie  against  two  or  more, 
if  it  be  a  joint  act  by  all.     Harris  v.  Harrington,  2  Tyler,  129. 

Two  towns  may  be  sued  jointly  for  damages  sustidned  by  the  insufficiency  of  a  bridge  be- 
tween them.     Peckham  v.  Burlington,  Brayt  184. 

(2)  Vide  Thomas  v.  Ramsey,  6  John.  82;  17  Mass.  186. 

(8)  If  debt  qui  tarn  be  sued  against  scTeral,  demanding  a  joint  forfeiture,  on  a  plea  of  7it7 
debet f  all  the  defendants  ought  to  be  found  indebted,  because  the  form  of  the  action  and  plea  is 
on  a  joint  contract,  although  the  debt  arises  fh)m  a  tort  Burnham  v.  Webiiter,  5  Mass.  270. 
Bee  Hill  v.  Davis,  4  Mass.  187;  Boutelle  v.  Nourse,  4  Mass.  48L 
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not  Is)  prevail  in  criminal  proeeedinirs.  so  as  necessarily  to  Jcfeat  an  indict-         ''- 

*-?■  «/  «••         DKTCKEAKT8 

mcnt  against  several  for  distioct  offences  in  separate  counts,  though  the  ^vh  to  be 
Courc  have  a  discretionary  power  to  quash  the  indictment,  where  incon-  joined  or 
venience   might  arise  from  the  joinder  of  many   persons  for  different  of-  omitted. 
fences  (/).  Conse- 

If  several  persons  be  made  defendants  jointly,  where  the  tort  could  not  ^^^^^ 
in  point  of  law  be  joint,  they  may  demur,  and  if  a  verdict  be  taken  against  or  nou-join- 
all,  the  judgment  may  be  arrested  or  reversed  on  a  writ  of  error  (u)  (1)  ;  der. 
but  the  objection  may  be  aided  by  the  plaintiff's  taking  a  verdict  against 
only  one  (x)  ;  or  if  several  damages  be  assessed  against  each,  by  enter- 
ing a  nolle  prosequi  as  to  one  after  the  verdict  and  before  judgment  (y). 
In  other  cases  (2),  where  in  point  of  fact  and  of  law  several  persons 
might  have  been  jointly  guilty  of  the  same*  offence^  the  joinder  of  more 
persons  than  were  liable  in  a  personal  or  mixed  action  in  forn^  ex  delicto^ 
constitutes  no  objection  to  a  partial  recovery,  and  one  of  them  may  be  ac- 
quitted, and  a  verdict  taken  against  the  othei^  (^z\  (3).  On  the  other 
hand,  if  several  persons  jointly  commit  a  tort,  the  plaintiff  in  general  has 
his  election  to  sue  all  or  some  of  the  ^parties  jointly,  or  one  of  them  sep-  [.  '^ST  ] 
arately  (4),  because  a  tort  is  in  its  nature  a  separate  act  of  each  individ- 
ual (a)  (5).  Therefore  in  actions  in  form  ex  delicto,  as  trespass,  trover 
or  case  of  malfeasance,  against  one  only  for  a  tort  committed  hy  several, 
be  cannot  plead  the  non-joinder  of  the  others  in  abatement  or  in  bar,  or 
give  it  in  evidence  under  the  general  issue ;  for  a  plea  in  abatement  can 
only  be  adopted  in  those  cases  where  regularly  all  the  parties  mitst  be 
joined,  and  not  where  the  plaintiff  may  join  them  all,  or  not,  at  his  elec- 
tion {b).  And  even  if  it  appear  from  the  declaration  or  other  pleadings 
that  the  tOrt  was  jointly  committed  by  the  defendant  and  another  person, 
no  objection  can  be  taken  (c)  (6).     This  rule  applies  only  in  actions  for 

(t)  1  M.  4-  Set  588.  after  jadgment,  Tidd's  Proo.  9th  ed.  895;  2 

(0  8  Eiist,  46,  47;  1  Chitty  on  Crim.  Law,  East,  574;  1  M.  &  Sel.  588;  ]Uc.  Ab.  Action 

270,  271,  l8t  edit.  of  Qui  Tarn,  D.;  2  Rol.  Ab.  707;  Lane,  10, 

(«)  1  New  Rep.  245;  1  Saund.  117,  b.  n.;  59;  Cowp.  610. 
Bac.  Ab    Actiona  in  General,  iD.;  1  RoL  Ab.  (a)  6  Taunt.  29,  85,  42. 

781;  Stv.  849.  (b)  Id.  ibid.;  1  Saund.  291  d.  e;  5-T.  R. 

{x)  Id.  ibid,  649;  6  Taunt.  29,  85,  42. 

(y)  1  Saund.  207  a.  (c)  1  Saund.  291. 

{z)   3  East,  62;  1  M.  &  Sel.  589.  Cannot 

« 

(1)  See  Rnsaell  v.  Tomlinson,  2  Conn.  206;  Peters  r.  England,  1  ]^'Cord,  14;  M'Keoron  v. 
Johnson,  1  M*Cord,  578;  Franklin  Fire  Ins.  Co.  v.  Jenkins,  8  Wend.  130;  Orr  v.  Bank  of 
U  States,  1  Ham.  45. 

(2)  An  aotion  of  ejeotment  was  brought  against  fire  defendants,  who  entered  into  the  consent 
rule  jointly,  and  pleaded  jointly.  They  severally  possessed  the  premises  in  separate  parts;  and 
the  jury  having  found  each  defendant  separately  guilty  as  to  the  part  of  his  possession,  and  not 
guilty  as  to  the  residue,  judgment  was  rendered  accordingly.     Jackson  v.  Woods,  5  John.  278. 

(8)  Vide  Lansing  v.  Mont«>mery,  2  John.  882;  Cooper  o.  South,  4  Taunt.  802;  Jackson  v. 
Woods,  5  John.  280,  281.  Cunningham  r.  Dyer,  2  >Ionroe,  51;  Wright  r.  Cooper,  1  Tyler, 
425;  Che  wet  p.  Parker,  1  Rep.  Con.  Ct  838;  Lock  wood  v.  Bull,  1  to  wen,  822;  Pdlrson  v. 
Stroman,  1  Nott  and  M'C.  854;  Havden  v.  Nott,  9  Conn.  867. 

(4)  Vide  Thomas  v,  Rumsey,  6  John.  81;  Burnham  v.  Webster,  5  Mass.  269,  270;  Johnson 
V.  Brown,  1  Wash.  187.  Where  the  trains  of  two  Akilroad  companies  using  the  same  track 
came  in  collision,  an  action  was  held  maintainable  against  them  jointly  for  injuries  incurred  in 
Colegrave  v.  N.  Tork  &c.  R.  R.  Co.,  20  N.  York,  (6  Smith,)  492. 

(5)  A  joint  action  does  not  He  against  nparaie  owners  of  dogt,  by  which  dogs  the  sheep  of 
a  third  person  have  been  worried  and  killed.  Van  Skenburgh  v.  Tobiiis,  17  Wend.  562;  Rus- 
sell V.  Tomlinson,  2  Conn.  206;  Adams  p.  Hall,  2  Vermont,  9. 

(6)  Vide  Rose  v.  Oliver,  2  John.  865. 
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^'        torts,  Strictly  unconnected  with  contract ;  for  whore  an  action  oh  the  case 
DinxDAvn.  j^  brought  merely  for  the  non-feasance  of  a  contract,  and  in  order  to  sup- 
be  joioed  or  P^^  ^^^  action  a  contract  must  be  proved,  and  is  the  bask  of  the  suit,  (as 
omitted.        in   Case  tbr  a  breach   of  a  warranty  on   a  sale,  &c.)  the  joinder   of  too 
many  defendants  will  be  a  ground  of  nonsuit ;    and  it  should  seem,  that  if 
a  joint  contractor  be  not  included,  the  defendant  may  plead  his  non-join* 
der  in  abatement ;  for  it  is  not   competent  to  the  plaintiiF  in  such  an  in« 
stance  to  alter  or  obviate  the   rules  of  law  with  regard  to  the  parties  to  be 
sued  upon  the  contract,  merely  by  varying  the  form  of  his  action,  where 
in  substance  it  is  founded  on  the  agreement  {d)  (1).     But  it  must  appear 
from  the  declaration,  that  the  gist  of  the  action  is  for  a  breach  of  contract 
(f).     And  with  regard  to  carriers  and  inn-keepers,  as  their  liability  is 
founded  on  the  breach  of  an  ifnplied  common-law  dtiiy  in  respect  of  their 
particular  capacities,  if  they  be  sued  in  case  for  negligence,  no  valid  ob- 
jection can  be  made  in  respect  to  the  non-joinder  of  a  party ;  although 
they  mav  be  sued  in  assumpsit,  in  which  event  the  objection   would  be 
tenable  (/).     There  is  a  settled  distinction  in  this  respect  between  mere 
personal  actions  of  tort,   and  such  as  concern  real  property ;  for  if  only 
one  tenant  in  common  of  realty  be  sued  in  trespass,  trover,  or  case,  for 
any  thing  respecting  the  land  held  in  common,  as  for  not  setting  out  tithe, 
&c.,  he  may  plead  the  tenancy  in  common  in  abatement  (^)  (2).     And  in 
an  action  of  debt  for  money  lost  at  play,  the  defendant  may  plead  in  abate- 
ment, that  the  money  was  due  from  others  as  well  as  from  himself;  such 
action,' though  given  by  stitute,  being  founded  on  contract  (A)  (3).     Theso 
distinctions  between  the  effect  of  too  many  or  too  few  persons  being  made 
[  "V^SS     ]  defendamts  in  actions   in  form  ex  contractu  "V^and  in  those  ex  delicto^  may 
in  some  cases  render  it  advisable  to  adopt,  if  practicable,  the  latter  form  of 
action,  when  it  is  doubtful  who  should  be  made  the  defendants. 
Costs  now         In  an  action  on  the  case,  and  in  trover  or  replevin,  if  one  of  the  defend- 
paynbie  in     ^jjjg  ^r^  acquitted,  he  was  not  entitled  to  costs  (t),  but  in  trespass  it  was 
unacqiiit-     Otherwise,  unless  the  judge  certified   that  there  was  reasonable  cause  for 
ted  defend-    making  the  acquitted  person  a  defendant  (7)  (4).     And  «oir,  by  8  &  4  W. 


ADt  unless, 


(i)^12  East,  454;  2  B.  ^  P.  N.  R.  454;  12  (g)  1  Saund.  291  e.;  6  T.  R.  661;  7  T.  R. 
East,  %.\  S.  G.  and  see  2  New  Rep.  865;  1  257;  Bac.  Ab.  Joint-tenants,  K.;  2  East,  574. 
Wils.  281;  6  Moore,  141;  3  B.  4-  B.  54^  9  (A)  7  T.  R.  257.  Sed  quare,  see  28  Ash- 
Price,  408, 8.  (\ ;  1  Saund.  891  e,  and  note  (e).  hurjt,  J.*8  MSS.  Paper  Books,  238. 

(c)  Id.  ibid.;  3  New  Rep.  369;  6  Moore,  (t)  2  Stra.  1005;  Tidd,  9th  ed.  986. 

158.  ( ;• )  8  &  9  W.  3  0.  11 ;  Tidd's  Prac.  9th  edit 

(/)  8  East,  62;   2  Chittyl;  3  B.  4-  B.  986.    If,  however,  all  the  defendants  joined 

54,  171;  6  Moore,  141,  154,   158;  9  Price,  in  ]pleading,  the  acquitted  defendant  was  only 

408,  S.  C.     But  the  declaration  must  he  framed  entitled  to  forty  shillings  costs.     Id.  ibid.;  2 

accordingly,  6  Moore,  154;  2  Chitty  Rep.  1;  9  M.  &  Sel.  172;  4  B.  &  Aid.  48,  700 
Price,  408,  S.  C. 


(1)  In  an  action  of  tort  against  two  for  misfeasance  in  the  pertbrmance  of  a  joint  contract, 
the  plaiq^iff  cannot  recover  against  either  defendant  without  proving  a  joint  contract.  Wright 
V.  Gear,  6  Vermont,  151.  Where  the  duty  is  one  imposed  by  law,  and  a  contract  is  not  neces- 
sary to  be  stated,  and  the  declaration  is  in  tort,  and  the  gravamen  a  misfeasance,  it  seems  the 
plaintiflf  may  recover  against  one  defendant  without  the  other,  ib. 

(2)  Per  Curiam^  4  Pick.  308.  But  in  case  against  three  for  erecting  a  dam  by  means 
whereof  plaintiff's  mills  were  obstructed,  two  of  the  defendants  pleaded  in  abatement  the  death 
of  the  third  pending  the  suit;  but  upon  demurrer  the  plea  was  held  ill,  for  that  it  did  not  ap- 
pear by  the  pleadings  that  the  defendants  were  charged  by  reason  of  their  holding  real  estate 
as  joint-tenants  or  tenants  in  common.    Summer  v.  Tileston,  4  Pick.  308. 

(3)  Vide  Hill  v.  Davis,  4  Mass.  137;  Burnham  v,  Webster,  5  Mass.  270. 

(4)  Aco.  Laws  N.  Y.  sess.  36.  o.  96  s.  10;  1  R.  L.  345;  2  Rev.  Stat.  616  b.  19. 
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4,  c.  42,  8.  82,  one  of  several  defendants  acquitted  in  an  action  on  the        ^- 
case,  or  for  a  tort,  majr  recover  his  costs  {k)  ;  and  this  constitutes  a  very  ^' 

important  consideration  in  commencing  an  action ;  and  although  it  might  joined^or^  ^ 
be  desirable  to  inclade  a  party  as  a  defendant  in  order  to  exclude  his  evi-  omitted 
dence,  yet  unless  it  be  certain  that  a  verdict  will  be  obtained  against  him, 
it  will  be  imprudent  to  join  him ;  because,  if  acquitted,  he  would  probably 
recover  his  costs,  and  they  may  be  set  off  or  deducted  from  tlie  damages 
and  costs  recovered  by  the  plaintiff  against  another  defendant  or  defend* 
ants,  and  may  be  nearly  equal  to,  if  not  exceed,  the  sum  payable  to  the 
plaintiff  (/).  And  it  is  now  the  course,  in  an  action  oh  the  case  or  tro- 
ver against  several  persons,  at  the  close  of  the  plaintiff's  case  and  evidence 
if  there^  be  no  proof  against  one  of  the  defendants,  immediately  to  acquit 
him,  so  that  he  may  thereupon  instantly  be  enabled  to  give  evidence  for 
the  remaining  defendants  (m).  And  as  well  before  as  since  the  8  &  4 
W.  4,  c.  42,  8.  82,  it  was  and  is  considered  improper  to  join  all  the  par- 
ties present  at  the  time  of  an  irregular  distress  or  other  tort,  with  a  view 
merely  to  exclude  evidence  (n) ;  and  the  fair  way  is  to  bring  the  action 
against  the  landlord,  or  at  most  against  the  landlord  and  broker,  and  not 
to  include  the  appraisers  or  the  man  in  possession  (o) ;  and  where  a 
police-man  joined  as  a  defendant  with  others,  obtained  a  verdict,  it  was 
held  that  he  was  absolutely  entitled  to  costs  under  10  Geo.  4,  c.  44,  in- 
dependently of  the  enactment  in  8  &  4  W.  4,  c.  42,  s.  82  {p). 

Where  separate  actions  have  been  brought  against  several  defendants 
for  the  same  act  of  trespass  committed  by  them  concurrently,  the  *party  [  *89  J 
against  whom  the  last  action  was  dommenoed  may  plead  the  pendency  of 
the  first  in  abatement  {q)  (1).  A  recovery  against  one  of  several  par- 
ties who  jointly  committed  a  tort,  precludes  the  plaintiff  from  proceeding 
against  any  other  party  not  included  in  such  action  (r)  (2).  Thus  in  an 
action  against  one  for  a  battery,  or  for  taking  away  the  plaintiff's  posts, 
or  destroying  grass  in  a  field  where  several  persons  are  concerned,  the 


(A:)  The  8  ^  4  W.  4,  o.  42,  8.  82,  enacts, 
that  where  seTeral  persons  shall  be  made  de- 
fendants in- any  pergonal  action,  and  any  one 
or  more  of  them  shall  have  a  nolle  prosequi 
entered  as  to  him  or  them,  or  upon  the  trial  of 
snch  action  shall  baye  a  verdict  pass  for  him 
or  them,  every  such  person  shall  haTe  judg- 
ment for  and  recover  his  reasonable  costs,  un- 
less in  the  case  of  a  trial  the  judge  before  whom ' 
such  cause  shall  be  tried  ehall  certify  upon  the 
record  under  his  hand,  that  there  was  a  rea- 
sonable cauA  for  making  such  person  a  defend- 
ant in  such  action. 

(/)  George  v.  Elston  and  others,  1  Bing.  N. 
C.  518;  1  Hodges,  63;  8  Powl.  410,  S.  G. 
Where  in  an  action  against  three  for  an  ir- 


regular distress,  plaintiJQf  recovered  damages 
and  costs  £45  agnmst  one,  but  the  other  two 
defendants  obtained  verdicts,  and  their  costs 
were  £87,  and  were  set  off  against  the  plain- 
tiff*s  claim. 

(m)  Child  V.  Chamberlain,  6  C.  &  P.  215; 
1  Mood.  &  R.  818,  S.  C. ;  8  Chitty  Gen.  Prac. 
902. 

(n)  Child  V.  Chamberlain,  6  C.  &  P.  213. 

(o)  Per  Parke,  J.,  Id.  ibid. 

(p)  Humphrey  v.  Wodehouse,  1  Bing.  N.  C. 
606. 

(9)  1  Campb.  60,  61. 

(r)  Cro.  Jao.  74;  Com.  Big  Action,  K.  4, 
L.;  2  B.  &  P.  70,  71;  1  Taunt  207  a;  4 
Taunt.  88. 


(1)  Contra  Livingston  r.  Bishop,  1  John.  200. 

(2)  Vide  Warden  v.  Bailey,  4  Taunt.  87,  88,  aoo.  Where  Lawbekcg  J.,  says,  that  two  sev- 
eral actions  could  not  be  sustained  against  several  for  the  same  act  of  imprisonment.  And  see 
Campbell  v,  Phelps,  1  Pick.  200.  But  in  Livingston  p.  Bishop,  1  John.  290,  it  was  held  that 
separate  actions  might  be  brought  against  several  joint  trespassers,  in  each  of  which  the  plain- 
tiff might  proceed  to  judgment,  and  then  should  elect  de  melioribus  damnit,  and  issue  his  execu- 
tion against  one  of  the  defendants,  which  was  a  determination  of  his  election,  and  precluded  him 
from  proceeding  against  the  others,  except  for  the  costs  in  their  respective  suits.  It  seems,  if 
ft  plaintiff  discharge  the  action  against  one  tort  feator  on  receiving  satisfiiction,  that  it  is  a  diA- 
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"*        recovery  aeainst  one  will  be  a  bar  to  an  action  asnunat  the   others  (s)  , 
^  Who  to      ^^^  where  the  plaintiff  had  previously  recovered  in  an  action  against  his 
be  joined  or   servant  for  quitting  his  service,  it  was  decided  that  he  could  not  also  Bup« 
omitted.        port  an  action  against  the  person  for  seducing  away  such  servant  (/).     In 
these  cases  the  Court  will  in  general  on  a  summarj  application  stay  the 
proceedings  in  the  second  action,  where  it  is  manifest  that  the  entire  dam- 
ages have  been  recovered  in  the  first  {u).     But  where  the  evidence  and 
the  damages  in  the  two  actions  might  be  different,  as  where  two  persons 
on  different  occasions  have  published  the  same  libel,  separate  actions  may 
be  supported  agaihst  each  (x)  (1).     So  the  recovery  against  one  party 
in  an   action   for  criminal-  conversation,  is  no  bar  to  an   action  against 
another  party  for  a  similar  injury  (y). 

M\y.  Where  S.  As  in  the  Case  of  a  breach  of  a  covenant,  so  in  that  of  torts,  the 
haVbeeno!-  assignee  of  the  estate  is  not  liable  for  an  injury  resulting  from  any 
tiffnedf  &c.  nuisance,  or  wrongful  act,  committed  thereon  before  he  came  to  the  es- 
tate ;  but  if  he  continue  the  nuisance  he  may  be  sued  for  such  continuance 
{z).  In  some  cases  it  is  necessary,  and  in  all  cases  jt  is  judicious,  prior 
to  the  commencement  of  the  action,  to  require  the  defendant  to  abate  the 
nuisance  (a).  If  a  tenant  for  years  erect  a  nuisance,  and  make  an  un* 
der-lease  to  B.,  an  action  lies  against  either  (d)  ;  and  if  B.  takes  the 
goods  of  C,  and  B.  take  them  from  A.,  0.  may  have  his  action  against 
A.  or  B.  at  his  election  (c). 

4thly.    In         4.     At  common  law  upon  the  decUh  of  the  wrong-doer,  the  remedy  foi 
SSa  of  the  *^^^  unconnected  with  contract  in  general  determines ;  and  as  the  statute 
wrong-doer.  4  Edw.  8,  c.  7,  (rf)  before   referred  to  (c),  does   not  give   any   remedy 
against  personal  representatives,  we  shall  find  that  few  actions  in  form  ex 
delicto,  and  in  which  the  plea  would  be  not  guilty,  could,  before  the  8  & 
4  W.  4,  c.  42,  s.  2,  be  supported  against  the  executor  or  administrator  of 
[    *90    ]  the  party  who  committed  the  injury  (/)  (2).     Many  ♦of  the  preceding 
observations  on  the  rule  actio  personalis  moritur  cum  persona  in  its  re- 
lation to  the  death  of  plaintiffs  are  equally  applicable  to  the  case  of  the 
death  of  the  wrongdoer  (^). 

(t)  Telv.  68;  2  B.  &  P.  71;  Bui.  N.  P.  (a)  WiUes,  588;  Cro.  Jao.  655;  5  Co.  IOC, 

20.  101. 

(0  8  Burr.  1845;  1  Bla. Bep.  887, 873,  S.  C.  (6)2  Salk.  460;  1  B.  &  P.  409. 

(u)  2  B.  4r  P.  71.  (c)  Bac.  Ab.  Actions,  B. 

{x)  2  B.  &  P.  69.  (rf)  4  Edw.  8,  c.  7. 

ly)  1  Campb.  415.  («)  AnU^  68. 

\z)  Com.  Dig.  Action  on  the  case,  Nuisance,  (/ )  Cowp.  874,  877;  1  Saond.  216 ,  note  1. 

B.;  Djer,  820;  2  Salk.  460;  1  B.  4-  P.  409;  (^)  See  anU^  68,  69. 

anUj  47,  48.  • 


charge  of  the  others.    Dufresne  v.  Hutchinson,  8  Taunt  117.    See  Knox  o.  Work,  1  P.  A. 
Browne,  101. 

(1)  Where  B.  &  C,  printers  in  partnership,  publish  jointlj  a  libel,  and  separate  suits  are 
brought  against  each,  and  a  judgment  is  first  obtained  in  the  suit  against  C  which  is  sntisfied, 
that  judgment  and  satisfaction  maj  be  pleaded  in  bar  of  suit  against  B.  Thomas  v.  Kumscy, 
6  John.  26.  In  this  case  the  doctrine  in  Livingston  v.  Bishop,  1  John.  290,  was  confirmed, 
and  applied  to  actions  for  libels. 

(2)  vide  Franklin  v.  Low,  1  John.  896.  In  Virginia,  trespass  for  the  mesne  profits  of  land 
recoTered  in  ejectment  against  A.  lies  against  his  executor.  The  64  sec.  ch.  104^  Bev.Code,  of 
an  extension  of  the  4th  Edw.  III.  ch.  7,  de  bonis  asportatia    Lee  v.  Cooke,  Gilm.  831. 
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For  injuries  to  tho  person^  if  the  wrong-doer  die  before  jadgment,  the        "• 
remedy  determines,  and  there  is  no  instance  of  an  action  having  been  sup-  ^'™'"'^"™ 
ported  for  such  injuries  against  his  personal  representatives  (A)  and  cer-  p^fij  ^f 
tainlj  neither  of  the  statutes  afibrd  any  remedy.  wrong  doer. 

In  general  also  no  action  in  form  ex  delicto,  as  trover,  (Vj,  case  (2)  or 
trespass  (3),  could,  before  the  8  &  4  W.  4,  c.  42,  s.  2,  be  supported  against 
an  executor  for  an  injury  to  personal  property^  committed  by  bis  testator 
(X-)  (4),  If,  however,  the  testator  converted  the  property  into  money, 
assumpsit  was  sustainable  against  his  executor  (5),  or  if  tbe  property  came 
in  specie  to  the  possession  of  the  latter,  trover  would  be  sustainable  against 
him  (6)  ;  but  then  he  was  not  to  be  sued  in  the  character  of  executor,  but  as 
for  his  own  tortious  conversion  (/).  It  is  said  that  an  action  is  sustliinable 
against  an  executor  of  a  carrier  for  the  loss  of  goods,  but  then  the  action 
should  be  framed  in  asswnpsU  (m).  And  an  action  of  assumpsit  might  at 
common  law  be  maintained  against  the  executor  of  an  attorney  for  unskil- 
fulness  or  carelessness  in  the  conduct  of  a  cause,  or  other  professional  busi- 
ness in  which  the  testator  was  employed,  being  the  breach  of  an  express 
or  implied  contract  {n).  We  have  seen  that  debt  may  be  supported  by 
an  executor  for  an  escape  on  final  process,  but  it  could  not  be  maintained 
against  the  executor  of  a  sheriff  or  gaoler ;  for  though  the  action  is  not 
in  form  ex  delicto^  it  was  considered  founded  on  a  tort,  namely,  the  negli- 
gence and  breach  of  duty  of  the  deceased  sheriff  or  gaoler  (o)  (7^,  but  where 
a  sheriff  had  levied  money  under  an  execution,  and  died  before  ne  had  paid 

(A)  Cowp.  875;  1  Saund.  216  n;  Com.  Dig.  ^       (m)  2  New  Bep.  870. 

Adrainistration,  B.  15;  2  xM.  4-  S.  408.  (n)  8  Stark.  R.  154. 

(Af)  Cowp.  371;  1  Saund.  216  a;  Com.  Dig.  (o)  Ante,  68,  9;  Dver,  822  a;  Lord  Rajm. 

Administration,  B.  16.  978;  Com.    Dig.  Administration,  B.  15;  Vin. 

(/)  Cowp.  371,  874;  1  Saund.  216  a.  Ab.  Executor,  H.  a.  pL  1»  7.  20. 


(1)  Hench  v.  Bletzer,  6  Serg.  &  R.  272;  15  Mass.  898;  Barnard  «.  Harrington,  3  Mass. 
288.  Tbe  statute  of  Alabama,  which  declares  that  the  action  of  trover  shall  survive  for  and 
against  an  executor  or  administrator,  was  intended  to  subject  them  to  that  form  of  action  in 
their  representative  capacity,  where  a  oon version  had  taken  place  in  the  life- time  of  the  testator 
or  intestate.    Nations  v.  Hawkins,  11  Alabama,  859. 

(2)  An  action  for  breach  of  promise  of  marriage  is  within  the  rule.  Lnttimore  v.  Simmons, 
13  Serg.  &  R.  188;  Stebbins  v.  Palmer,  1  Pick.  71.  Bo  an  action  of  shwder,  Long  v.  Hitch- 
cock, 8  Ham.  274. 

(8)  Nicholson  v.  Elton,  13Serg.  &  K  415;  Harris  v.  Creashaw,  8  Rand.  14;  Perry  v,  Wilson, 
7  Mass.  895. 

(4)  Bed  vide  PoweU  v.  Layton,  2  B.  &  P.  N.  R.  370,  where  Mansfield  C.  J.  seems  to  be  of 
the  opinion  that  case  would  lie  against  the  executor  of  a  carrier,  the  foundation  of  the  action 
being  essentially  contract  Death  of  defendant  abates  an  action  of  Replevin.  Mellen  v.  Baldwin, 
4  Mass.  480;  Merritt  v,  Ijambcrt,  8  Qreenl.  128.  So  an  action  of  debt,  whether  qui  tarn  or 
otherwise.  .  Benson  v,  Egerton,  Brayt.  21;  Smith  v.  Walker,  2  Cur.  Law.  Repos.  245.  See  also 
Tompkins  v.  Walters,  6  Call,  44;  Turner  v.  Booker,  2  Dana,  335;  McAllister  v.  Spiller,  Cam.  & 
Nor.  95.  Many  actions,  or  causes  of  action,  are  now  made  to  survive  by  statutes  in  some  of  the 
states,  which  did  not  survive  at  common  law.    To  these  statutes  the  reader  is  retierred. 

(5)  See  ante,  67,  note  (8).    U.  States  r.  Daniel,  6  Howard  U.  S  11. 

(6)  See  Allen  v.  Harlan,  6  Leigh,  42;  Catlett  v,  Russell,  ib.  844. 

(7)  Vide  Martin  v,  Bradley,  1  Caines,  124;  Logan  v.  Barcliy,  8  Akbama,  861;  Cunningham 
V.  Jaqucs,  4  Harr.  42.  So  an  action  will  not  lie  against  the  executors  of  a  sheriff  for  the  de- 
fkult  of  his  deputy  in  returning  process,  for  tho  omission  to  return  which  an  action  is  given  by 
statute.    Tho  People  r.  Qibbs,  9  Wend.  29;  Cravath  v,  Plympton,  13  Moss.  454. 
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I'-        it  over,  his  executors  might  be  sued  either  in  debt  or  scire  facias,  vl^qtl 
wKKDASTi.  jjjg  TQiMtii  fieri  feciy  or  by  action  of  assumpsit,  as  for  money  had  and  re- 
Deafh  of       ceived  (p).     It  was  held  that  an  action  cannot  be   supported   agninst   an 
wrong-doer,   executor  for  a  penalty  forfeited  by  the  testator  under  .a  penal  statute  (y)  ; 
and  that  debt  is  not  sustainable  against  an  executor  for  treble  the  value  of 
tithes  which  his  testator  ought  to  have  set  out  (r).     At  common  law  no 
executor  was  answerable  for  a  devastavit  by  his  testator,  on  the  principle 
that  it  is.a  personal  tort,  which  dies  with  the  person ;  but  by  the  statute  80 
Car.  2,  c.  7,  (explained  and   made  perpetual  by  4  &  5  W.  &  M.  c.  24,  s. 
13,)  "  the  executors  or  administrators  of  any  executor  or  administi-ntor, 
[   •Ol     ]  whether  •rightful  or  of  his  own  wrong,  who  shall  waste  or  convert  to  his 
own  use  the  estate  of  his  testator  or  intestate,  shall  be  liable  and  chargea- 
ble in  the  same  manner  as  their  testator  or  intestate  would  have  been  if 
they  had  been  living  '^  (1).     So  that  since  these  statutes,  if  a  judgment  be 
obtained  against   an   executor   who    afterwards    dies,    an   action   may   be 
brought  against  his  executor  or  administrator  upon  the  judgment,  suggest- 
ing a  devastavit  by  the  first  executor  (5).     But  it  would  seem  that  an  exe- 
cutor de  son  tort  of  an  executor  de  son  tort  cannot  be  declared  against  as 
such  upon  the  statutes  (^). 

For  injuries  to  real  property  no  action  in  form  ex  delicto  could  in  general 
be  supported  against  the  personal  representatives  of  the  wrong-doer  (u). 
If,  however,  trees,  &c.  were  taken  away  and  sold  by  the  testator,  assump- 
sit for  money  had  and  received  lies  against  .his  executor  (jt)  ;  and  the  latU^ 
is  personally  liable  in  trover  if  the  trees,  &c.  remain  in  specie,  and  the 
executor  refuse  to  restore  them  (y)  (2).  A  Court  of  Equity  will  fre- 
quently aflford  relief  against  the  executor  of  the  wrong-doer,  though  at 
law  the  action  moritur  cutn  persona  (jzr) ;  and,  therefore,  where  a  tenant 
for  life  cut  down  timber  and  died,  relief  was  decreed  against  his  execu- 
tors in  favor  of  the  remainder-man  (a).  There  is  an  exception  to  the  com- 
mon law  rule  in  the  case  of  the  executors  of  a  deceased  rector  or  vicar,  &c. 
against  whom,  upon  the  custom  of  the  realm^  the  successor  may  support  an 

(p)  Cro.  Car.  639;  2  Show.  79,  281;  GUb.  Saund.  262  a.  n.  7. 

Executor.  25;  2  Saund.  343.  (x)  8  T.  R.  649;  Cowp.  873,  874. 

iq)  Com.  Dig.  Administration,  B.  15.  (y)  Cowp.  878,  874;  7  T.  B.  18;  1  Sannd. 

(r)  1  Sid.  88, 181.  407;  2  Keb.  602;  1  B.  216  a. 

&  Y.  437,  440,  480;  2  Eagle  on  Tith€S,'808.  {z)  3  Atk.  767;  2  Ves.  560;  2  Vent.  860, 

(s)  1  Saund.  219,  d.  Landsdown  v.  Landadown,  1  Madd.  146;  5 

(0  Andr.  252,  264;  2  Vent.  860;  see  10  Madd.  369. 

East,  816.  (a)  7  T.  R.  782;  Landsdown  v.  Landsdown, 

(«)  7  T.  R.  732;  1  Saund.  216,  n.  1;  2  IJao.  &  W.  622;  Chit  Eq.  Dig.  Waste. 


(1)  Vide  Laws  of  N.  Y.  seas.  86,  c.  75,  s.  8;  1  R.  L.  312;  2  Rev.  Stat.  448,  s.  1,  2.  The  Eng- 
lish statute  is  in  Ibrce  in  Pennsylvania,  Roberts*  Dig,  258;  8  Binn.  624 

(2)  In  Cravath  v.  Plympton,  18  Mass.  454,  the  principle  was  stated  to  be,  that  where  the 
deceased  by  a  tortious  act  acquired  the  property  of  the  plaintiff,  as  by  cutting  his  trees  and 
converting  them  to  his  own  use,  although  trover  does  not  lie,  yet  the  plaintiff  may  recover  the 
value  of  his  trees  in  some  other  form  of  action;  but  where  by  the  act  complained  of,  the  deceased 
acquired  no  gain,  although  the  plaintiff  may  have  suffered  great  loss,  then  the  rule  applies, 
actio  personalis  moritur  cum  persona.  The  case  of  Cutler  and  Hay  v.  Brown,  2  Hayw.  122; 
Crane  v.  Crane,  4  Halst.  178,  do  not  establish  a  difiereut  doctrine,  nor  are  they  at  all  at  vari- 
ance with  the  other  cases  referred  to. 
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action  on  the  case  for  waste  and  *  dilapidations  permitted  or  committed  by        "• 
the  deceased  (A).  ^^^^ 

In  many  cases  of  injury  to  personal  or  real  property,  in  the  event  of  the  Death  of 
death  of  the  wrongdoer,  it  will  be  essential  well  to  consider  whether  the  wrong-doer. 
3  &  4  W.  4,  c.  42,  8.  2,  does  not  afford  redress  against  his  personal  repre- 
sentative (c). 

The  Bankrupt  Act  (rf)  does  not  contain  any  provision,  enabling  a  person  ^^^'^   ^"^ 
injured  by  any  personal  tort,  committed  by  the  bankrupt  before  his  bank-  Bankrupt" 
ruptcy  ;  as  an  assault  or  battery  (e),  false   imprisonment,  slander  (/),  ^^y- 
libel,  seduction,  criminal   conversation,  and   the  like;  or  by  any   trespass 
or  wrong  to  real  (jg)  or  personal  property  (A)  (1),  of  which  the  bank- 
rupt may  be  guilty ;  to  obtain  remuneration  from  the  funds  of  the  bank- 
rupt, which  become  vested  in  the  assignees  for  the  benefit  of  the  creditors. 
As  a  party  thus  injured  cannot  prove  the  'damages  he  has  sustained  against  [  *92     ] 
the  estate  of  the  bankrupt,  the  only  redress  which  is  left  to  him  is  in  an 
action  against  the  bankrupt ;  and  this  remedy  is  not  therefore  affected  by 
the  certificate  of  the  latter  (i). 

There  are  many  instances  in  which  the  law  reserves  to  a  party  the  elec- 
tion to  sue  upon  a  contract,  or  in  tort,  for  some  wrong  having  relation  to 
a  contract  express  or  implied  between  the  parties  (A;).  It  is  evident  that 
by  selecting  the  latter  form  of  proceeding,  the  advantage  which  the  defend- 
ant might  otherwise  derive  from  his  certificate  may  be  obviated.  Thus,  if 
the  plaintiff  has  an  election  to  sue  for  money  had  and  received,  or  in  trover, 
he  may  maintain  the  latter,  notwithstanding  the  bankruptcy  of  the  debtor 
after  the  debt  accrued  (/).  And  bankruptcy  and  certificate  are  no  bar  to 
an  action  in  t^rt  against  a  broker  for  selling  out  stock  contrary  to  orders  (m). 

The  same  rules  hold  in  the  case  of  an  insolvent  as  in  the  instance  of  a  ^*j^V-  ^° 
bankrupt  with  regard  to  a  claim  for  damages  for  a  tort  committed  by  the  ^  ^®^*^y- 
insolvent.  The  Insolvent  Act  (n),  as  before  observed  (o),  only  discharges 
the  party  as  against  those  who  are  creditors^  and  who  are  described  as  such 
in  his  schedule.  He  remains  liable  for  torts :  and  the  discharge  has  no 
operation  even  against  a  claim  for  mesne  profits  accruing  before,  if  unli- 
quidated at  the  time  of,  the  discharge  {p).  And  even  where  there  has 
been  prior  to  the  petition,  a  judgment  in  an  action  for  damages,  the  Court 
may  remand  the  insolvent  for  a  period  not  exceeding  two  years  in  the 
whole,  at  the  suit  of  the  plaintiff  in  such  action,  provided  the  damages 
were  recovered  for  criminal  conversation,  seduction,  breach  of  promise  of 
marriage,  malicious  prosecution,  libel  or  slander,  or  for  any  malicious  in- 
jury, or  "  in  any  action  of  trespass  or  tort  to  the  person  or  property  of 

(6)  4  M.  4-  Sel.  188;  Willes,  421.     But  Eden,  2d  ed.  129.    As  to  proof  of  damageH 

the  reasons  given  in  Willesarenotsatis&ctory.  where  there  has  been  a  verdict  or  judgment, 

See  1  Saund.  216  a,  note  (a),  5th  ed.  id.  181,  132, 135,  136;  7  B.  &  C.  436,  705. 

(c)  See  the  enactment  verbatim,  ante,  70.  (Ar)  See  anU^  53;  post. 

{d)  6  Geo.  4,  o.  16.  (0  6  T.  R.  696. 

{e)  8  Wils.  272.  (m)  5  Bing.  63;  see  Eden,  2d  edit.  180. 

(/)  1  Ilcn.  Bla.  29.  (n)  7  Geo.  4,  c.  67. 

(g)  Dougl.  562;  2  T.  R.  261.  (o)  Ante,  65. 

{k)  6  T.  R.  696;  Dougl.  167;  5  Bingh.  68.  {p)  8  B.  &  A.  407;  2  Chitty  222. 

(i)  As  to  proof  of  damages  in  general. 


(1)  See  Bird  v.  Gark,  8  Day  272;  Shoemaker  «.  Keely,  2  Dall.  213;  Sommer  v.  Wilt,  4 
Berg  ft  R.  28;  Kennedy  «.  Strong,  10  John.  289;  Dusar  v.  Murgatroyd,  1  Wash.  C.  C.  18. 
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the  plaintiff  therein,  where  it  shall  appear  to  the  satisfaction  of  the  said 


g^^'^^j    .  Q^^pj.  ^i^^^  ^^Q  injury  complained  of  was  malicious,''^  {q) 

solvency. 


7thly  In 
the  case  of 
Marriage. 


Action  for  torts  committed  by  a  woman  before  her  marriage,  must  be 
brought  against  the  husband  and  wife  jointly  (r)  (1).  For  torts  committed 
by  the  wife  during  coverture,  as  for  slander,  assault,  4;c.,  or  for  any  for- 
feiture under  a  penal  statute,  they  must  also  be  jointly  sued  («)  (2)  ;  and 
the  plaintiff  cannot  in  the  same  action  proceed  also  for  slander,  assault, 
or  other  tort  committed  by  the  husband  alone  (t)  ;  nor  can  the  husband 
[  *93  ]  and  wife  be  sued  jointly  for  slander  by  both  (w).  *For  assaults  or  tres- 
passes, which  may  in  legal  contemplation  be  committed  by  two  persons 
conjointly,  and  for  which  several  persons  may  be  jointly  sued  (ir),  the  hus- 
band and  wife  may  be  sued  jointly  for  the  joint  act  of  both  (y).  Detinue, 
it  seems,  can  only  be  supported  against  the  hasband,  if  the  detention  be 
of  goods  delivered  to  the  husband  and  wife  during  the  coverture  {z).  If 
a  woman  convert  goods  before  her  marriage,  or  during  it,  without  her  hus- 
band, trover  may  be  supported  against  her  and  her  husband  (a).  For  a 
conversion  by  husband  and  wife  jointly,  during  coverture,  the  action  of 
trover  should  perhaps  in  strictness  be  against  liim  alone ;  but  a  declaration 
in  trover  against  husband  and  wife,  charging  that  '*  they  converted  the 
property  to  their  own  use  "  is  at  all  events  good  after  verdict  (6).  A  feme 
covert  can  only  be  sued  for  her  own  actual  wrong  or  trespass,  and  cannot 
become  a  trespasser  merely  by  her  previous  or  subsequent  assent  during 
coverture  (c) ;  but  she  may  be  jointly  sued  with  her  husband  for  her 
enticing  away  or  harboring  the  servant  of  another  ((/).  A  person  may 
sue  husband  and  wife  jointly  for  her  libel  or  slander,  though  she  have 
committed  adultery,  and  they  live  separate,  but  have  not  been  divorced  a 
vinculo  Tnairimonii  (e).  In  an  action  of  trespass  a^inst  husband  and 
wife  for  her  tort  before  coverture,  or  a  wrong  committed  by  her  alone  dur- 
ing the  coverture,  if  she  die  before  judgment,  the  suit  will  abate ;  but  if 
the  husband  die  or  become  bankrupt,  her  liability  will  continue  (/). 

If  the  wife  be  sued  alone  for  her  tort  before  or  after  marriage,  she  must 
plead  her  coverture  in  abatement,  and  cannot  otherwise  take  advantage 
of  it  (^)  'i  ^^^  'f  the  husband  and  wife  be  sued  jointly  for  torts  of  which 
they  could  not  in  law  be  jointly  guilty,  as  for  slander  by  both,  if  the  objec- 
tion appear  on  the  face  of  the  declaration,  the  defendant  may  demur, 
move  in  arrest  of  judgment,  or  support  a  writ  of  error  (A). 


Conse- 
queuce  of 
iiiUtake. 


iq)  7  Geo.  4,  o.  57,  b.  49. 

(r)  Doc.  Ab.  Bar.  k  Feme,  L.;  Co.  lat 
851  b.;  Com.  Dig.  Bar.  &  Feme,  Y. 

(0  Id,  ibid.;  1  Hawk.  P.  C.  8,  4;  Bac. 
Ab.  Bar.  &  Feme,  L. 

(0  2  Wils.  227;  Dyer,  19  a.  pi.  112;  Com. 
Dig.  Bar.  &  Feme,  Y. 

(u)  Id.  ibid.;  Bao.  Ab.  Bar.  &  Feme,  L. 

(x)  See  ante,  85. 

(y)  1  Vent.  98;  8  B.  4-  Aid.  685,  687; 
Com.  Dig.  Pleader,  2  A.  2. 

(£)  4  LeoD.  812;  Bao.  Ab.  Detinue;  2 
Bul«t.  808;  8  B.  4-  Aid.  689;  Com.  Dig.  Bar. 


k  Feme,  Y. 

(a)  1  Leon.  812;  YeW.  165;  Selw.  N.  P. 
Bar.  &  Feme. 

(6)  3  B.  &  Aid.  685;  see  Com.  Dig.  Bar. 
^  Feme,  Y. ;  and  Pleader,  2  A.  2. 

(c)  2  Wils.  227;  Co.  Lit  180  b.  n.  4;  857  b. 

(d)  2  Ley.  68. 

(e)  Head  v.  Briscoe,  C.  P.  Monday,  11th 
Febmary,  1888,  before  Tindal,  C.  J.  and 
special  jury. 

(/)  Rep.  Temp.  Hard.  899;  Cullen,  892. 

(g)  Ante,  59. 

(A)  2  Wils.  227;  Dyer,  19  a. 


(1)  So  an  action  for  slander  bj  the  wife  dum  tola  will  lie  against  husband  and  wifei    Hank 
p,  Harman,  5  Binn.  48. 

(2)  The  husband  was  sued  alone  hi  Haabroaok  v.  Weaver,  10  John.  247,  and  the  judgment 
was  affirmed  by  the  Supreme  Court 


[♦94] 


♦CHAPTER  IL 

Of  the  Forms  of  Actions. 

It  was  a  general  rule  or  maxim  of  law,  that  the  sanction  of  the  king's  i"  oiheeal 
original  writ  issued  out  of  Gbancerj,  was  an  essential  preliminarj  form  to 
the  institution  of  a  suit  in  the  Common  Law  Courts.  Non  potest  quis  sine 
brevi  agere  (a)  ,  this  was  .the  prevailing  doctrine.  The  practice  of 
proceeding  bj  bUl  without  the  original  writ  from  Chancery,  in  personiil  ac- 
tions and  in  ejectment,  formed  an  exception  to  the  rule.  The-  practice  of 
commencing  an  action  bj  bill  only  obtained  in  each  of  the  superior  Courts 
in  the  case  of  certain  persons,  privileged  in  regard  to  their  official  charac- 
terSy  or  as  officers  of  the  Courts,  to  be  sued  as  being  already  present  in 
Court.  And  in  the  King's  Bench  and  Exchequer  the  proceedings  by  bill 
in  other  cases  was  introduced  by  fictions,  and  afterwards  sanctioned  and 
legalizetl  by  usage.  But  the  great  variety  of  writs  and  bills  led  to  so  much 
intricacy  and  confusion,  that,  as  regards  personal  actions^  the  former  writs, 
bills,  and  proceedings  were  abolished,  and  the  present  writs  of  summons, 
capias,  and  detainer  were  introduced  by  2  W.  4,  o.  89,  and  which  writs 
now  do  not,  as  formerly,  set  out  the  wnole  form  and  cause  of  action,  but 
are  only  adopted  as  modes  of  bringing  the  defendant  into  Court,  and  then 
and  not  before,  the  declaration^  stating  the  full  form  and  cause  of  action,  is 
delivered. 

But  although  it  is  no  longer  necessary,  as  formerly,  to  state  the  whole 
cause  of  action  and  form  of  complaint  in  the  writ,  yet  it  is  still  necessary 
for  the  practitioner,  before  he  issues  any  process  under  the  Uniformity  of 
Process  Act,  2  W.  4,  c.  39,  to  decide  on  the  proper  form  of  action  to 
be  adopted,  and  to  state  it,  though  very  concisely,  in  the  writ,  as  by  re- 
quiring the  defendant  to  answer,  ^^  in  an  action  upon  promises f^^  or,  '^  m 
an  action  of  debt^^'  or  ''  in  an  action  of  cove?iantf^^  or  '^  in  an  action  of 
trespass  on  the  case^^  &c.,  and  which  form  of  action  must  afterwards  oe 
adhered  to  in  the  declaration,  or  the  latter  may  be  set  aside  for  irregulari- 
ty. Hence  it  is  necessary  for  every  practitioner  to  have  a  competent 
kiwwledge  of  every  form  of  action^  and  its  application,  before  he  even 
commences  the  action.  In  this  chapter  we  will  give  the  form  of  action  full 
consideration. 

In  considering  the /orm*  of  action^  it  was  always  important  to  advert  to  Origm  of 
the  general  principle  that  the  original  writ,  issued  from  the  Chancery,  was  J?*®  <l*»fferent 
the  foundation  of  the  suit,  and  essential  to  give  *tho  Court  of  Common  Law  ti^^  ^  ^" 
authority  to  entertain  it.     The  writ,  whether  actually  or  presumptively  is-  [    #95    ] 
sued,  hud  a  double  purpose  and  object.     It  gave  the  Court  in  which  the 
defendant  was  directed  to  appear  cognizance  of  the  suit,  and  it  enjoined 
or  enforced  his  appearance.     With  these  views,  the  form   and   nature   of 
the  intended  suit,  and  the  ground  of  complaint,  were  formerly  fuUy  or 

(a)  Bract  418  b;  8  Bla.  Com.  278;  Oilb.      fowxlation  of  %  suit,  see  Stephen,  2d  cd.  Ap- 
fliBt.  C.  P.  2;  Steph.  on  Pk  7A  ed.  6,  6.    As      pendix,  ii.  n.  (2). 
to  the  origin  of  the  issuing  of  writs  as  the 

Vol.  I.  15 
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new  w 
be  fraiued. 


IN  OEKESAL.  spectficnlly  shown  in  the  writ.     The  original  writ,  from  the  most  ancient 
times,  defined  and  determined  concisely  the  form  of  the  action  {ti).     At  a 
very  early  period,  specific  forms  of  actions  were  provided  for  such  injuries 
as  had  then  most  usually  occurred ;  and   Bracton,  observing  on  the  origi- 
nal writs  on  which  our  actions  were  founded^^ declared   them   to  be   fixed 
and  immutable,  unless  by  authority  of  parliament  (c).     These  ancient  forms, 
which  had  from  time  to  time  been   collected   and  preserved  in  Chancery, 
in  a  book  called   The  Register  of  Writs,  were,  in  'the  reign  of  Henry  the 
eighth,  first  printed  and  published  in  the  book  termed  Registrum  Brevi- 
tan  (d). 
Enactments        At  common  law  also,  though  no  form  could  be  found  in  the  Register, 
w  t  2  th     ^^'^P*^^  ^^  ^^^  nature  of  the  plaintiff's  case,  yet  he  was  at  liberty  to  bring 
ns^new  inju-  <*  special  action  on  his  own  case,  and  writs  were  framed  accordingly,  whicn 
ries  arise,      "were  termed  magistralia  (e)  ;  but  as  the  oflRcers  of  the  Court  of  Chancery, 
y.'iV^  whose  duty  it  was  to  frame  the  writs  for  the  solicitor,  were  found  reluctant 
in  new  cases  to  frame  the  proper  remedy,  or  doubted  their  authority  to  do 
BO  (/),  the  legislature  thought  fit  to  enforce  the  duty  to  issue  a  proper  writ; 
and  it  was  enacted  by  Statute  Westminister  2d  {g),  "that  if  it  shall  fi)rtune 
in  Chancery,  that  in  one  case  a  writ  is  found,  and  in  like  case  {consimiti 
castiS  falling  under  like  law,  (i.  e.  principal)  and  requiring  like  remedy,  is 
founanone,  the  clerks  of  the  Chancery  shall  Dgme  m  making  the  writ,  or 
adjourn  the  plaintifis  until  the  next  Parliament,  and  that  the  cases  be  writ- 
ten in  which  they  cannot  agree,  and  that  they  shall  refer  such  cases  {h), 
(or  complaint)  until  the  next  Parliament ;  and  by  consent  of  men  learned 
in  the  law,  a  writ  shall  be  made,  lest  it  might  happen  after  that  the  Court 
should  long  time  fail  to  minister  justice  unto  complainants  "   (1).     To  this 
[    *96    ]  statute  the  copious  production  of  new  forms  of  writs,  and  the  *great  en- 
couragement and  frequency  of  actions  on  the  case  so  infinitely  various  is  to 
be  attributed  (i). 
The  circum-      Notwithstanding   these   provisions,  it  was   once  thought   that  the  cir- 
stance  of  a    cumstance   of  an  action  being  of  the  first  impression,  and  unprecedented, 
remedy  be-    constituted   a   conclusivo  objection   against   it ;  and  it  is  observable   that 
Jbrnnot**^    the  Statute  Westminister  2d,  does  not  recognize  or  confer  any  right  to 
conclusive  as  frame  writs  in  cases  entirely  veto  (A:);  it  merely  gives  or  enforces  the 
*°.'^?.!"^^'    power  to  frame  new  writs  by  analogy  to  and  upon  the  principle  of  such  as 


(b)  It  Tnay  also  be  obscrred  of  the  bill  act- 
ually filed  or  exhibited,  or  prcsamed  to  be  so* 
instead  of  the  proceeding  by  original,  that  it 
always  disclosed  and  gave  fully  the  form  and 
nature  of  the  action,  and  in  that  respect  was 
parallel  irith  the  declaration  upon  the  original 
writ,  and  which  declaration  waa  confined  to 
the  form  of  action  prescribed  hy  the  writ, 

(c)  8  Bla.  Com.  117. 

{d)  4  Reexes,  426.  432;  8  Bla.  Com.  188; 
Gilb.  C.  P.  4;  FiUberbert's  Natura  BreTium 
is  a  comment  upon  these  ancient  furms,  which 
were  called  hrevia  formata. 

(e)  8  Co.  47  b,  48  a;  2  Bla.  Rep.  1113;  8 
lYoodd.  16&    It  has  been  observed,  that  there 


are  many  writs  in  the  Register  not  accordant 
to  law,  R.  198,  as  trespass  ptr  baron  and  feme, 
for  assaulting  the  wife,  and  taking  the  goods 
of  the  husband,  2  Snlk,  G37. 

(/)  2  Reeves,  203;  2  Bla,  Com.  50. 

(y)  ISEdw.  1.  Stat.  1,  c.  24.  Seeobser. 
▼ations  on  this  statute,  8  Bla.  Com.  123,  183, 
184;  3  Wood.  168;  and  Webb's  case,  8  Co. 
45  b  to  49  b;  4  Reeves,  4,30. 

{h)  There  appears  a  mistake  in  the  Statute 
Book  in  the  translation,  which  is  here  cor- 
rected. 

(0  4  Reevei,  480;  8  Bla.  Com.  51;  8 
Woodd.  168. 

(i^>  Stephen  on  Plead.  2d  edit.  7,  8. 


(1)  As  to  the  origin  and  history  of  the  aetion  on  the  cose,  eee  further,  8  Reeves*  Hist.  E.  L 
89,  93,  248,  244,  891,  897. 
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bad  previously  existed,  (i.  e.  in  consimili  casu,)  It  has  however,  been  ^»  oEincRAA. 
observed,  that  it  bj  no  meafis  follows,  that  beoause  in  cases  unprovided 
for  bj  the  Register,  the  statute  directs  an  action  upon  the  case  to  bo  framed, 
that  the  action  upon  the  case  or  a  remedy  for  every  new  injury  in  general 
did  not  subsist  at  common  law  (Z).  There  is  also  the  authority  of  Lord 
Kenyon  for  the  doctrine,  that  whenever  the  common  law  recognizes  or 
creates  a  legal  right,  it  will  also  confer  a  remedy  by  action  {m)  (1);  and 
Lord  Chief  Justice  Pratt,  in  answer  to  the  objection  of  novelty,  said,  that 
he  wished  never  to  hear  it  urged  again,  for  torts  arc  infinitely  various,  not 
limited  or  confined,  and  there  is  nothing  in  nature  that  may  not  be  an  instru-* 
ment  of  mischief,  and  the  special  action  on  the  case  was  introduced,  because 
tlie  law  will  not  suffer  an  injury  without  affording  a  remedy,  and  there  must 
be  new  facts  in  every  special  action  on  the  case  (n).  In  the  case  of  Pas- 
ley  V,  Freeman  (o),  Mr.  J,  Ashurst  observed,  that  whore  cases  are  new, 
in  their  principle,  it  is  Accessary  to  have  recourse  to  legislative  interposi- 
tion in  order  to  remedy  the  grievance ;  but  where  the  cdse  is  only  new  in 
the  instance^  and  the  only  question  is  upon  the  application  of  a  principle 
recognized  by  law  to  such  new  cases*  it  will  be  just  as  competent  to  Courts 
of  justice  to  apply  the  acknowledged  principle  to  any  ^ase,  which  may 
arise  two  centuries  hence  as  it  was  two  centuries,  ago.  However,  the 
novelty  of  an  action  may  frequently  be  fairly  urged  as  a  strong presT/mpiive 
^gument  against  it  {p)  (2). 

When  the  prescribed  form  of  action  is  to  be  found  in  the  Register,  the  Ancient  pre- 
proceeding  should  not  materially  vary  from  it  (y),  unless  in  those  cases  jcnbed 
where  another  form  of  action  has  long  been  sanctioned  by  usage  (r) ;  and  th«  ^^  departed 
Court  will  not  permit  parties,  even  by  agreement,  to  depart  from  the  appro-  from. 
priate  remedy  (s) ;  for  it  has  been  considered  to  be  the  greatest  impCrr* 
tance  to  observe  the  boundaries  of  *tlie  different  actions  (8),  not  only  in  [    *97    ] 
respect  of   their  being  most  logically  framed,  and  best  adapted  to  the  na- 
ture of  each  particular  case,  but  also  in  order  that  'causes  may  not  be 
brought  into  Court  confusedly,  and  immethodically,  and  that  the  record  may 
ai  once  clearly  ascertain  the  matter  in  dispute ;  a  regulation  which,  since 
the  different  legislative   provisions   respecting  costs,    (the  right  to   which 
varies  in  different  forms  of  action),    has   become   of  still   greater   impor- 
tanoe  {t).     Hence  we  find  that  even  the  slightest  alterations  in  the  form  of 


(/)  Per  BUckstone,  J.,  2  Bla.  Rep.  1113; 
and;^r  Dallas,  C.  J.,  8  B.  4*  B.  G2,  C3. 
'(m)  1  East,  226. 

(n)  Willes,  681 ;  Bui.  N.  P.  79. 

(o)  3  T.  R.  63. 

{p)  Co.  Lit.  81  b;  2  T.  R.  678;  1  T.  R. 
617;  Dougl.  602;  Cro.  Eliz.  770;  1  Bing.  343; 
8  Taunt.  620.  621 ;  3  Bing.  *25a. 

{q)  J(ac.  Ab.  Abatement,  II.,  and  this  be- 
cause nihil  simul  inventum  est  et  perfectuin, 
and  the  long  adoption  and  use  of  a  form  is 
a  strong  argument  in  its  f&Tor. 


(r)  Id,  ibid.;  4  Co.  94  b;  SWoodO.  169, 
4  Reeves.  432. 

(«)  9  East.  881;  15£a0t,8O9;  ILd.  Ra^m. 
188.     Peake,  128. 

(O  1  Ld.  Raym.  188.  Thus,  in  6  T.  R. 
129,  130.  Loi-d  Kenyon,  C.  J.,  said.  »*  It  is 
of  importance  thai  the  boundariet  between  tlu 
different  actions  should  be  preserved^  and 
particularly  in  cases  of  this  kind ;  for  if  in  aa 
action  of  trespass  the  plaintiff  recover  less 
than  40s.,  he  is  entitled  to  no  more  cobts  than 
damages,  whereas  a    verdict  with    nominal 


(1)  Vide  Yates  v,  Joioe,  11  John.  140. 

(2)  Far  well  v.  Boston  &  Wor.  Rail  R.  Co.,  4  Metoaf,  65;  Wflliama  v.  County  of  Middlesex, 
4  Mctoalf,  78;  Haydcn  v,  Cabot.  17  Mass.  169,  172. 

(3)  Vide  Vail  v  Lewis.  4  John.  4^7,  458. 

If  a  party  has  a  remedy  at  common  law,  and  a  nmady  is  gWen  in  the  afflrmntiTo  by  statute, 
without  a  negativtt  express  or  implied  of  the  action  at  eommon  hkw,  he  may  avail  himself 
of  either.    Almy  v,  Harris,  6  John.  176;  Farmera*  Turnpike  Co.  v.  Coventry,  10  John.  890; 
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ni  nsmcsix. 


ActiooB  are 
real,  per" 
tonal,  or 
m^ixed. 


Actions  are 
in  form  ex« 
contractu  or 
ex  delicto, 

[    'SS    ] 


Sugrgestions 
on  the  mode 
of  consider- 
ing and  ar- 
ranging the 
subject 


action  or  of  plea  are  usaally  introdaced  bj  express  enactment  and  not  by 
mere  rule  of  Court,  as  in  3  &;  4  W.  4,  c.  14,  s.  15,  which  declares,  that 
an  action  of  debt  on  simple  contract  shall  be  maintainable  in  any  Court  of 
Common  Law  against  an  executor  or  administrator. 

Actions  are,  from  their  subject-matter  distinguished  into  real^  personal^ 
and  mixed.  Real  actions  are  for  the  specific  recovery  of  real  property 
only,  and  in  which  the  plaintiff,  then  called  the  demandant,  claims  titl9 
to  lands,  tenements,  or  hereditaments,  in  fee-simple,  fee-tale,  or  term  for 
life,  such  as  writs  of  right,  formedon,  dower,  &c.  Personal  actions  are 
for  the  recovery  of  a  debt  or  damages  for  the  breach  of  a  contract  or  a 
specific  personal  chattel,  or  a  satisfaction  in  damages  for  some  injury  to 
the  person,  personal,  or  real  property.  In  Mixed  action,  which  partake 
of  the  nature  of  the  other  two,  the  plaintiff  proceeds  for  the  specific  re- 
covery of  some  real  property,  and  also  for  damages  for  an  injury  thereto, 
as  in  the  instance  of  an  action  of  ejectment  or  of  waste  or  qtiare  impe* 
dit  (?/).  We  will  confine  our  observations  to  such  personal  and  mixed 
actions  as  most  frequently  occur  in  practice. 

Personal  actions  are  in  form  ex  contractu  or  ex  delicto j.  or,  in  other 
words,  are  for  breach  of  contract,  or  for  wrongs  unconnected  with  con- 
tract. *Those  upon  contracts  are  principally  assumpsit,  debt,  covenant, 
and  detinue  {x) ;  and  those  for  wrongs  are  case,  trover,  replevin,  and  tres- 
pass vi  et  armis  (1).  We  will  take  a  concise  view  of  the  nature  and  par- 
ticular applicability  of  each  of  these  respective  remedies,  and  of  the  action' 
of  ejectment,  and  that  of  trespass  for  mense  profit ;  in  effect  a  branch  of 
trespass  quare  clausum /regit. 

In  arranging  the  law  upon  the  forms  of  action,  and  their  applicability, 
care  must  be  observed  only  to  notice  such  decisions  as  elucidate  the  rules 


damages  only,  in  an  action  on  the  case,  carries 
full  costs.  *'  And  in  1  Hen.  DIa.  248,  Mr.  J. 
Wilson  said,  *'  It  fs  highly  necessary  that  the 
forms  of  action  should  be  kept  distinct.** 
And  in  1  B.  &  B.  476,  Eyre,  C.  J.,  observed, 
that  "undoubtedly  we  ought  to  endeavor  to 
preserve  the  distinction  of  actions  ;  and  if  it 
appear  upon  the  pleadings  that  actions  of  a 
different  nature  have  been  mixed,  that  is  a 
sufficient  ground  for  arresting  the  judgment" 
And  in  1  Stra.  635,  the  Chief  Justice  observed, 
*<  We  must  keep  up  the  boundaries  of  actions, 
otherwise  we  shall  introduce  the  utmost  con- 
ftision."  So  in  5  B.  &  A.  654;  1  D.  4*  R. 
286,  S.  C.  Abbott,  C.  J.,  observed,  "  The  law 
has  provided  certain  specific  forms  of  ac- 
tion for  particular  cases,  and  it  is  of  impor^ 
tance  that  they  should  be  preserved,**  See 
also  11  Mod.  180;  2  Burr.  1114;  2  Saund. 
47  b;  2  Inst.  434;  Fitzg.  85;  and  see  the  ob- 
servations  of  Park,  J.,  in  IXeane  v,  Clayton,  1 


J.  B.  Moore,  Rep.  228. 

(tf)  Bract  101,  b  ;  8  Bla.  Com.  117  ;  Ste- 
phen  on  PI.  2d.  ed.  8.  As  to  various  real  ac- 
tions, see  Co.  Lit  289,  n.  1  ;  1  Bla.  Com.  ch. 
10  ;  Bac.  Ab.  Actions  in  General,  A.  Now 
in  general  abolinhed  by  3  &  4  W.  4,  c  27,  8. 
86.  Mr.  Serjeant  Stephen  considers  that 
ejectment  should  be  ranked  as  a  personal 
rather  than  a  mixed  action,  Stephen,  2d  edit 
28,  Appendix,  viii.  56,  n.  (y).  But  the  stat- 
utes relative  to  writs  of  error,  and  the  Uni- 
formity of  Process  Act,  2  W.  4,  c.  89,  seem 
to  import  that  ejectment  is  not  a  personal  but 
a  mixed  action. 

(x)  Detinue  may  in  some  respects  be  con- 
sidered an  action  ex  delicto.  As,  however,  it 
may  be  joined  with  debt,  I  have  classed  it 
with  actions  ex  contractu  ;  see  post.  The  ac- 
tions of  account  and  annuity,  though  some- 
times adopted,  do  not  often  occur  in  practice, 
and  therefore  I  have  not  observed  upon  them. 


Coxe  V.  Robbins,  4  Halst.  884;  Colden  v.  Eldred,  16  John.  220;  Bearcamp  Riv.  Co.  v.  Wood- 
man, 2  Greenl  404;  Fryeburg  Canal  v.  Frye,  5  Greenl.  838;  Edwards  v.  Nichols,  8  Pay,  16; 
Booker  v.  M*Robert,  1  Call,  243;  Mayor,  &o.  of  Baltimore  v.  Howard,  6  Hnr.  &  John.  883; 
Miles  v,  O'Hara,  1  Serg.  &  R.  82;  Boaz  v,  Heister,  6  Serg.  &  R.  20.  But  where  the  remedy  in 
the  case  la  given  by  statute,  and  does  not  exist  at  common  law,  the  declaration  must  be  special  hi 
the  statute.    Smith  v.  Woodman,  8  Foster  (1  N.  H.)  520. 

In  Massachusetts,  there  are  only  three  divisions  of  personal  actions;  fir^,  actions  of  contractt 
which  include  those  heretofore  known  aa  actions  of  assumpsit,  covenant  and  debt,  except  for 
penalties;  second,  actions  of  tort,  which  shall  include  those  heretofore  known  as  actions  of 
trespass,  trespass  on  the  oaie,  trover,  and  all  actions  for  penalties;  thirds  actions  of  replevin 
Genl.  stats,  ch.  129,  §  1. 
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or  create  exceptions  or  distinctions  upon  this  particular  subject^  and  to  '^  oenkbal. 
avoid  crowding  the  context  with  an  accamulation  of  instances,  Thos, 
after  stating  that  assumpsif  is  the  proper  form  of  action  on  all  simple  con- 
tracts, and  conaeqaently  on  a  bill  of  exchange  or  promissory  note,  it 
would  be  improper  to  introduce  numerous  decisions  on  the  requisites  of 
bills  of  exchange  or  promissory  notes,  which  would  throw  no  light  on  the 
application  of  the  form  of  action^  but  extend  the  inquiry  to  the  whole 
law  respecting  bills  of  exchange.  So  after  statitig  that  covenant  is  the 
proper  remedy  on  a  lease,  cases  respecting  the  construction  of  particuja. 
covenants  ought  not  to  be  introduced.  It  will  be  found  that  notwith- 
standing the  very  extensive  alterations  of  late  introduced  respecting  writs 
or  process  to  bring  a  defendant  into  Court,  in  personal  actions,  by  the 
Uniformity  of  Process  Act,  2  W.  4,  c.  89,  and  generally  throughout 
the  practical  mode  of  conducting  an  action  by  numerous  modern  rules, 
and  in  the  pleadings  in  action  by  Reg.  Gen.  Hilary  Term,  4,  W.  4, 
yet  there  have  been  very  few  alterations  respecting  the  forms  of  actions^ 
and  which  will  principally  be  found  in  8  &  4  W.  4,  c.  42,  such  as  the 
enactments  authorizing  actions  of  debt  on  simple  contract  against  eicec- 
cutors  or  administrators,  and  allowing  actions  for  torts  to  personal  or  real 
property  to  be  sustained  by  and  against  executors. 


L  ASSUMPSIT 

This  action  is  so  called  from  the  word   Assumpsit^  which   when  the         i- 
pleadings  were  in  Latin,  was  always  inserted  in  the  declaration,  as  de-    -^^^^""^ 
scriptive  of  the  defendant's  undertaking  (y).     It  may  be  defined  to  be  an 
action  for  the  recovery  of  damages  for  the  non-performance  of  a  parol  or 
simple  contract,  or,  in  other  words,  a  contract  not  under  seal  ♦nor  of  re-  I      ^^^     J 
cord  (^r),  circumstances,  which  distinguish  this  remedy  from  others ;    for 
the  action  of  debt  is,  in  legal  consideration,  for  the  recovery  of  a  debt  eo 
nomine^  and  in  numerOy  and  is  most  frequently  brought  upon  a  deed  (a) ; 
and  the  action  of  covenant^  although  in  form  for  the  recovery  of  dama^ 
geSj  can  only  be  supported  upon  a  contract  under  seal.     Assumpsit,  how- 
ever, is  not  sustainable,   unless  there  have  been  an  express  contract,  or 
unless  the  law  will  tm^/y  a  contract  (1).     Though  founded  upon  contract, 
this  action,  as  distinguishable  from  the  brevia  formaia,  and  falling  within 
the  provision  of   the  Statute  of  Westminster,  may  be  termed  an  action 
on  the  case  (6). 

(y)  The  work  ** undertook ,**  was  alwayi         (x)  Contracts  are,   1.' of  Record;   2  by 

ooDflidered  proper  to  be  iDaerted  in  the  deolar-  Specialty  ;  or  8  by  Parol.    The  term  Parol^ 

ation,  though  the  promise  be  founded  on  a  or  timple  contract,  signifies  every  contract  not 

legal  liability,  and  though  in  evidence  it  would  under  seal  or  of  record,  whether  Terbal  or 

be  implied,  Bao.  Ab.  Assumpsit,  F.    But  it  is  written,  7  T.  R.  851. 

sufficient  to  aver  that  the  defendant promtseif.  (a)  1  Hen.  Bla.  661,  554,  565;  BuL  N.  P. 

And  the  forms  of  declaration  prescribed  by  167. 

Reg.  Gen.  Trin.  Term,  1  W.  4,  adopt  only  the  (b)  Bac.  Ab.  Assumpsit;  Gilb.  C.  P.  6;  2 

word  ^^promUey**  and  are  in  other  respects  Bla.  Rep.  S60. 
more  concise  than  heretofore. 

(I)  To  maintain  assumpsit  there  must  be  a  privity  between  the  parties,  but  it  may  be  a  priT« 
ity  in  tact  or  in  law.    Between  each  partv  to  a  bill  or  negrotiable  note,  and  every  other  party 
there  is  a  sufficient  privity  in  law  to  sustain  the  action,    f  raser  v.  Carpenter,  2  McLean,  287* 
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'•  It  is  now,  however,  called  an  action  of  assumpsit,  and  when  tho  term 

AWUMP8IT.  jt  ^^^^  „  lg  adopted  in  the  statute,  or  otherwise,  an  action  for  a  tort  and 
in  form  ex  delicto^  is  usually  intended;  and  not  {in  action  in  form  ex  con* 
tractu  (c). 

A  minute  inquiry  into  the  history  of  this  action  would  at  this  time  be 
matter  of  curiosity  rather  than  of  practical  utility.  The  origin  and  pro- 
gress of  it  may  be  collected  from  the  reports  and  works  referred  to  in  tho 
note  {d) ;  and  from  which  it  appears,  that  till  Slade^s  case  (e),  a  notion  pre- 
vailed, that  on  a  simple  contract  for  a  sum  certain,  or  for  any  money  de- 
mand, the  action  must  be  in  debt;  but  it  was  bolden  in  that  case,  that  the 
plaintiff  had  his  election  either  to  bring  assumpsit  or  debt  From  the  pen- 
ning of  the  statute  3  Jas.  1  (/)  it  is  probable  the  action  of  assumpsit  was 
not  then  much  in  use ;  but  afterwards  it  became  very  general  (//),  and  it  is 
now  more  frequently  adopted  for  the  recovery  of  money  due  on  a  simple  con- 
tract, than  the  action  of  debt.  From  these  oases  it  also  appears  (A),  that 
though  before  Slade's  case  an  action  on  the  case  might  be  supported,  as  well 
for  the  non-feasance  of  a  contract,  as  for  misfeasance  or  malfeasance  in  the 
performance  of  it,  yet  from  the  form  of  the  writ  in  Fitzherbert  (t),  it  may 
be  collected  that  the  remedy  was  not  similar  to  our  present  action  of  as- 
sumpsit, but  rather  resembled  the  present  form  of  jSk  declaration  in  case  fQr  a. 
tort  (A:). 

The  breach  of  all  parol  or  simple  contracts,  whether  verbal  or  written, 
or  express  or  implied  (/),  or  for  payment  of  money,  or  for  the  per- 
•1AA  1  'o^°^^^c®  ^^  omission  of  any  other  act,  is  remediable  by  action  of  as- 
i  100  J  gumpsit  (1).  Thus  it  lies  to  recover  money  lent  by  the  plaintiff  to  the  *de- 
fendiant,  or  paid  by  the  plainitiff  on  the  account  of  the  defendant  at  his 
request,  or  had  and  received  by  the  defendant  to  tho  use  of  the  plaintiff. 
In  some  cases,  though  money  may  have  been  received  by  the  defendant 
tortiously,  or  by  duress  of  the  person  or  goods,  it  may  be  recovered  in 
this  form  of  action  (2),  the  law  implying  a  contract  in  favor  of  the  party 

(c)  7  T.  R.  86.     The  declaration  in  as-  (/*)  8  Jaroea  1,  c.  8. 

Enmpsit  describes  the  plea  to  be  *'  trespass  on  (cf)  Per* BuUer,  J.,  Dougl.  6. 

the  case  upon  promises."  (A)  Bro.  Ab.  Actions  sur  le  Case,  pi.  7,  69, 

{d)  Redder  v.  Price,  1  Hen.  Bla.  550  to  72;  Fitz.  N.  B.  94.  A.  146,  G.;  Bac.  Ab.  As- 

655;   I>oug.  6,  7;  Slade^s  case,  4  Co.  91   to  sumpsit,  C. 

95;  8  Woodd.  1C8,  169,  n  (c);  Rcotcs,  vols.  (i)  N.  B.  94,  A.;  8  Woodd.  165;  2  Bla. 

iii.  and  iv.;  1  Vin.  Ab.  276;  Bro.  Ab.  Action  Eep  850. 

Bar  le  case,  pi.  7,  60,  72;  Fitz.  N.  B.  94,  A.  (/p)  1  Hen.  Bla.  650,  561. 

XL  (a),  145,0.;  1  New  Rep.  295;  2  Bla.  Rep.  (/)  4  M.  &  SeL  275;  8  M.  &  SeL  191;  1 

850.  Taunt.  112. 

(6)  4  Co.  91  to  95, 44  Eliz. 


(X)  The  action  of  assumpsit  is  founded  on  a  promise  express,  or  implied.  Mctcalf  v.  Robin- 
son, 2  McLean,  364. 

(2)  So  an  action  for  money  had  and  receited  lies  against  a  collector,  for  money  unlawfully 
demanded,  and  paid  by  the  plaiutiflFto  obtain  a  clearnncQ  for  his  vessel,  which  was  refused  un- 
til the  money  was  paici.  Ripley  v.  Qelston,  9  John.  201.  So  it  lies  against  a  clerk  of  the  Dis- 
trict Court  to  recover  money  exacted  colore  officii  from  the  plaintiff,  as  a  condition  of  the  re- 
delivery of  property  which  had'  been  liberated  from  seizure.  Clintoe  v.  Strong,  9  John.  870, 
So,  it  has  been  held  to  lie  against  a  deputy  postmaster,  to  recover  the  excess  of  postage  on  a 
letter,  beyond  what  was  allowed  by  law.  Williams  v.  Bodd,  Superior  Court  of  Connecticut, 
cited  2  Esp.  N.  P.  154,  n.  1.  Against  a  magistrate  to  recover  fees  illegally  taken.  Prior  r. 
Craig.  5  Scrg.  &  R.  48.  But  in  the  case  of  voluntary  payment  of  money  which  the  party  could 
not  have  been  compelled  to  pay,  no  action  will  lie  to  recover  it  back.  Hall  v.  Schultz,  4  John. 
240,  and  n.  a.  2^1.  ed.  Ibid.  1  £sp.  Dig.  119.  And  to  reeover  money  obtained  through  fhiud 
And  misrepresentation.    Dana  v.  Kembie,  17  Pick.  545.    ' 
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entitled  (7/1)  (1)  as  agfdnst  a  person  "who  has  usurped  an  office,  and  re- 
ceived the  known  and  accustomed  fees  of  offioe,  (2)  but  mere  gratuitous 
donations  cannot  be  recovered  in  assumpsit  (n).  Bo  assumpsit  lies  for 
the  value  of  goods  -which  the  defendant  by  fraud  induced  the  plaintiff  to 
sell  to  an  insolvent  person,  and  afterwards  obtained  for  his  ow:n  benefit  (o). 
And  where  the  goods  of  a  trader,  after  his  act  of  bankruptcy,  are  taken  in 
execution,  or  otherwise  tortiously  disposed  of  without  the  concurrence  of 
the  assignees,  they  may  waive  the  tort,  and  declare  in  assumpsit  for 
inoney  had  and  received,  if  the  goods  have  been  sold  (/>),  but  they  must 
adopt  the  latter  form  of  action  if  they  have  affirmed  and  recognized  the 
wrongful  sale  and  waived  the  original  tort  (y).  Assumpsit  also  lies  to  re- 
cover money  paid  or  goods  delivered  by  a  bankrupt  by  the  way  of  fraudu- 
lent preference  (r)  ;  and  there  are  many  other  instances  in  which  a  party 
may  waive  the  tort,  and  sue  for  money  had  and  received  {s)  (3).  But  in 
these  cases  it  is  sometimes  most  advisable  to  declare  in  case  or  trover,  ia 
order  to  avoid  a  set-off,  or  the  effect  of  the  law  of  mutual  credit  (4),  in  the 
case  of  bankruptcy  (/).  So  a  master  may  sue  a  person  who  has  enticed 
away  or  harbored  his  apprentice  in  assumpsit,  for  the  work  and  labor  of  such 
apprentice  {11)  (5)  ;  and  it  lies  to  recover  back  rents  tortiously  received 
{x).  In  some  cases  also  where  money  has  been  extorted  by  duress  of  goods, 
it  may  be  recovered  back  in  assumpsit  (y).  But  the  proprietor  of  cattle 
wrongfully  distrained  damage  /easant^  who  has  paid  money  for  the  pur- 
pose of  having  them  re-delivered  to  him  cannot  recover  back  that  money 
in  this  action,  because  such  mode  of  proceeding  would  impose  great"  diffi- 
culties on  the  defendant,  by  not  apprizing  him  of* what  he  was  to  defend; 
and  the  law  has  provided  specific  remedies  for  trying  the  legality  of  a  dis- 
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'  (iw)  8  Wils,  304;  2  T.  R.  144;  Cowp.  410; 
Bill  N.  P.  131;  5  Moore.  525;  1  B.  &  C.  418; 
2  D.  &  R.  568;  a  C;  2  Bar.  &  Cres.  129,  4 
P.  &  R.  283,  S.  C. 

(«)  G  T.  R.  681;  8  Taunt.  264;  1  Camp. 
124. 

(0)  8  Taunt,  274;  5  Moore,  98;  1  B.  &  C. 
418;  2  D.  &  R,  578;  a  C. 

(/?)  Supra,  note  (m). 

iq)  7  B.  ^  C.  310;  1  M.  &  R.  2  S.  C. 

(r)  See  4  T.  R.  211;  2  D.  &  R.  508;  1  B. 
&  C.  418,  S.  C. 

(«)  4  Bar.  &  Cress.  211,  6  B.  &  R.  265,  S. 
C;  Pratt  v.  Vizard,  5  B.  &  Adol.  808. 

(0  4  T.  R.  211;  see  10  East,  878,  418;  16 


East,  130.  Where  the  ground  of  action  is 
assumpsit,  declaring  in  tort  will  not  render  a 
person  liable  who  would  not  have  been  so  on 
his  promise,  2  Marsh.  485;  8  B.  &  B.  62;  1 
B.  i  C.  94;  2  D.  &  R.  198,  S.  C;  nor  will  it 
in  general  avoid  the  consequences  of  noigoin- 
der  of  a  party,  ante,  86,  87. 

{u)  8  M.  &  SeL  191;  1  Taunt  112.  When 
not,  4  Taunt  876. 

(x)  6T.  R.  088;  Bui.  N.  P.  188;  Cowp. 
414. 

(y)  Pratt  r.  Vizard,  5  Bar.  &  Adol.  808;  2 
Stra.  915;  4  T.  R.  485;  Bui.  N.  P.  132;  5 
Bing.  37;  7  B.  &  C.  73;  9  D.  &  R.  839,  S.  C; 
1  Wightw.  22. 


(1)  Vide  Duraond  v.  Carpenter,  8  John.  188;  Sturtevant  r.  Waterbury,  2  Hall  (N.  Y.)  458. 

(2)  Where  a  married  man  represents  himself  to  be  a  widower,  and  thus  induces  a  woman  to 
marry  him,  while  his  first  wife  is  alive,  such  woman  may  recover  of  him  for  her  services,  during 
such  time  as  she  may  live  with  him,  in  assumpsit.     Uiggins  r.  Brown,  9  Missouri,  497.    ^ 

(8)  See  post,  107  note,  and  cases  cited  to  thifl  point  of  waiver  of  tort 

(4)  Vide  Billon  v.  Hyde,  1  Ves.  829,  S.  C.  1  Atk.  126;  Hussey  n,  Fidell,  12  Mod.  824,  S.  C. 
Holt,  95;  Phillips  v.  Thompson,  8  Lev.  191.  Authorities  limiting  the  right  of  set-otf  to  cases  of 
mutual  debts,  and  excluding  the  right  to  set  off  torts,  and  damages  upon  a  special  agreement. 
McDonald  v.  Neilson,  2  Cowen.  139. 

(5)  If  a  slave  deserts  his  master  and  goes  into  the  service  of  another,  the  master  can  recover 
ibr  services  performed  by  the  slave  before  he  gives  notice  of  his  claim.  Trongott  v.  Byre^  5 
Cowen,  480.  Case  of  James  Le  Roy,  6  John.  274.  But  this  principle  is  not  to  be  applied  to  a 
case  where  the  master  never  had  possession  of  the  slave,  and  was  chargeable  with  concealing  his 
elaim  from  the  defendant,  while  the  sUvvs  was  performing  the  services.  Bemyer  v.  Soucer,  6 
Wend.  43-3. 


4^101  OF  THB  FORMS  OF  ACTIONS. 

I*  tress  (1),  viz.  replevin,  trespass,  or  trover  {z).  Again,  this  action  lies  to 
ASSUMPSIT.  YQQQy^f  interest  (2) ;  money  dae  on  an  *acooant  stated  (3) ;  or  for  services 
and  works  of  diiferent  descriptions,  and  for  poundage  due  to  the  sheriff 
(a)  ;  or  for  the  sale,  use,  or  hire  of  goods  or  of  land,  or  other  personal  or 
real  property ;  and  upon  bills  of  exchange,  whether  foreign  or  inland ; 
checks  on  linkers ;  promissory  notes ;  policies  of  insurance  on  ships,  or 
on  lives,  or  against  nre ;  or  on  charter-parties,  when  not  under  seal ;  and 
upon  the  implied  contract  to  contribute  towards  the  general  average  (6). 

Assumpsit  is  also  sustainable  specially  upon  wagers  (4^  and  feisned 
issues ;  and  upon  awards,  where  the  submission  was  not  oy  deed  (5) ; 
also,  to  recover  money  due  on  an  award  made  by  virtue  of  an  order  of  Nisi 
Pritts  (c)  ;  on  by-laws  (rf) ;  of  an  Irish  (e),  or  foreign  judgment  (/^  (6)  or 
for  legacies  charged  on  land  {jff)  (7),  though  the  debt  is  more  usual  in  the 
last  three  instances  (8).  But  neither  assumpsit  nor  any  other  form  of  ac- 
tion at  law,  is  sustainable  for  a  pecuniary   legacy  payable  out  of  the 

(«)  Cowp    414;   6  T.  R.  298;  15  East,         (e)  4  B.  ft  C.  411;  6  I).  &  R.  471,  &  C; 

809.  see  5  East*  474. 

(a)  Cro.  Eliz.  654.  (/)  Dougl.  1;  4  T.  R.  493;  8  East,  221; 

(6)  8  Campb.  480;  1  East,  220;  4  Tavnt      11  East,  124;  8  Taant  85. 

128.  iff)  2  Salk.  415;  6  Mod.  27;  Lord  Kajm. 

(c)  5  East.  139.  987;  4  M.  ft  Set  114. 

{d)  1  B.  ft  P.  9a 


(1)  By  reooTeriDg  a  jadgment  in  trespass  ibr  earrying  away  the  plaintiff's  goods,  his  pro- 
perty in  the  goods  is  airested;  and  such  jadgment  is  hnr  to  an  action  of  indebitatus  assumpsit 
against  any  one  for  the  proceeds  of  the  sale  of  the  goods  which  were  the  subject  of  the  trespass. 
Fioyd  V,  Brown,  1  Rawle,  121. 

The  owner  of  property  in  possession  of  a  tenant  of  demised  premises,  may  buy  it  on  a  sale  of 
the  same  as  a  distress  for  rent,  and  bring  his  action  for  money  paid  against  the  tenant.  Wells 
V,  Potter,  7  Wend.  119. 

(2)  Vide  Tuclcer  v.  Randall,  2  Mass.  2^;  Greenleaf  v.  Kellogg,  2  Mass  268.  But  after  ao- 
eeptance  of  the  principal,  an  action  will  not  lie  ibr  the  interest.  Tiilotson  r.  Preston,  8  John. 
22^,  Johnston  v.  Brannan,  5  John.  268. 

(8)  But  not  on  a  running  account.    Scott  v.  M'Intosh,  2  Campb.  288. 

(4)  Philips  V,  lyes,  1  Rawle,  86. 

(5)  Mitchell  v.  Bush,  7  Cowen,  185;  Bates  v.  Curtis,  21  Pick.  247;  Tullis  v.  Sewall,  8  Ham. 
510.  And  a  revocation  of  a  submission  to  arbitration  not  under  seal,  before  an  award,  for 
which  assumpsit  will  lie.  Brown  r.  Tanner,  M'Clell.  ft  Toang,  494.  An  award  may  be  giYen 
in  evidence  under  the  money  counts.     Brady  v.  Mayor,  ftc.  of  Brooklyn,  1  Barbour,  534. 

(6)  See  in  reference  to  judgments  of  other  States.  Lambkin  v.  Ktince,  2  Urevard,  99;  Shum- 
way  V.  Stillman,  6  Wend.  447;  M'Kim  v.  Odom,  12  Maine,  94, 110;  India  Rubber  Co.  v.  Hoit, 
14  Vermont,  92.  So  an  action  of  assumpsit  may  be  sustained  in  Massachusetts  upon  an  instru- 
ment made  in  another  state,  and  which  by  the  law  of  that  state  is  a  specialty,  if  by  the  law  of 
Massachusetts  it  is  a  simple  contract.    M*CIees  v.  Burt,  5  Metcalf,  198. 

(7 )  Vide  Beecker  v.  Broker,  7  John.  99,  which  was  an  action  of  a$9umptit  against  a  derisee  of 
land  charged  with  a  legacy;  the  devisee  having  entered  on  the  land,  and  the  executors  assented  to 
the  legacy,  it  was  held  that  he  was  liable  on  his  express  promise  to  pay  the  legatee;  the  court 
avoided  giving  an  opinion,  whether  he  would  have  been  liable  on  an  implied  promise.  Ther« 
are  circumstances,  however,  which  may  amount  to  an  express  promise;  as  where  an  annuity 
is  charged  by  the  will  of  the  devisor  upon  the  land  devised,  if  the  devisee  has  entered  and  actu- 
ally paid  part  of  the  annuity,  the  legatee  may  maintain  auumptit  for  the  residue.  Van  Orden 
V.  Van  Orden,  10  John.  80;  See  Beeks  v.  Strutt,  5  Term  690,  contra^  and  the  observations  of 
the  court  upon  that  case  in  10  John.  81.  That  the  action  cannot  be  maintained  without  an 
€xpres8  promise,  see  Brown  v.  Purer,  4  Serg.  ft  R.  218.  The  proper  mode  [of  proceeding  in 
such  a  case  in  Pentuylvania  is,  to  bring  tlie  action  against  the  execuior  and  Urre4enant$t 
and  to  enter  the  judgment  so  as  to  charge  the  land  and  not  the  pertont  of  the  defendants. 
Brown  v.  Purer,  Gauze  v.  Wiley,  4  Serg.  ft  R.  504.  And  in  such  action  it  is  improper  to  join, 
as  a  defendant,  the  executor  of  the  devisee.    Moore  v.  Rees,  12  Serg.  ft  R.  486. 

(8)  Vide  Hubbell  v,  Coudrey,  5  John.  182,  and  n.  a.  ibid.  But  debt  will  not  lie  against  an 
administrator  in  Pennsylvania  on  a  jadgment  obtained  in  a  foreign  court  Against  a  foreign  ad- 
ministrator of  the  same  intestate.    Brodie  «.  Bickley,  2  Rawle,  481. 
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general  assets  of  the  testator  (A)  (1) ;  or  for  a  distributive  sliare  of  an  *• 
intestate's  property,  to  which  the  plaintiff  is  entitled  (t),  although  the  *"^*"*^ 
personal  representatiye  has  promised  payment ;  unless  there  be  evidence 
showing  that  he  holds  the  money,  not  as  executor  or  administrator,  but 
in  his  individual  character  upon  a  new  contract  for  a  loan  of  it  to  him  {k). 
It  may  also  be  supported  for  money  due  for  tithes,  where  there  has  been 
an  agreement  for  a  composition  (/)  :  but  unless  there  have  been  such  a 
composition,  the  only  remedy  is  in  a  Court  of  Equity  or  in  the  Ecclesias- 
tical Courts ;  or  in  debt  upon  the  statute  (m),  to  recover  the  treble  value 
of  the  tithe  omitted  to  be  set  out,  and  which  act  extends  only  to  praedial 
tithes  that  are  capable  of  being  set  out  in  kind  (n).  This  form  of  action 
is  also  maintainable  for  money  due  for  tolls  (2),  or  to  recover  the  value  of 
goods  which  should  have  been  rendered  in  specie  for  toll;  but  in  such 
case  the  declaration  must  state  that  the  goods  were  of  some  certain  value 
(o).  Assumpsit  also  lies  for  money  due  for  port  duties,  and  for  stallage, 
where  there  is  a  legal  liability  to  pay,  although  there  has  not  been  any  ex- 
press contract  (/?),  and  this  although  trespass  might  be  sustainable,  because 
the  owner  may  waive  the  tort  (p).  So  it  lies  for  contributions  to  party- 
walls  (y)  (3)  ;  or  canal  calls  (r)  ;  or  on  promises  to  pay  money  in  considera- 
tion of  forbearance  to  sue  the  defendant,  or  a  third  person  (4)  ;  or  in  con- 
sideration of  services  or  work  done ;  or  goods  sold  to  the  defendant,  or 
a  third  person  at  the  defendant's  *request;  and  upon  contracts  to  guaran-  [  *102  ] 
tee  (s)  ;  indemnify  {i)  ;  to  serve  and  employ  («),  or  perform  works  {x)  (5)  ; 
and  against  attorneys  and  solicitors  (6),  wharfingers  (y),  surgeons  {z}, 
inn-keepers  {a),  carriers  and  other  bailees,  for  neglect  or  other  breach  of 
contract. 

{h)  5  T.  R.  690;  7  B.  &  C.  544;  1  M.  &  (q)  14  Geo.  8,  c.  78;  6  T.  R.  180;  8  T.  R, 

R.  420.  S.  C.  214;  1  B.  &  P.  803. 

(I)  7  B.  &  C.  542, 1  M.  ^  R.  420,  S.  C.  (r)  7  T.  R.  86. 

(A)  1  M.  &  P.  209.  (0  1  Saund.  211  a;  5  Bust,  10. 

(/)  Post,  Tol.  ii.;  Bao.  Ab.  Tithe,  T.  D.  d.;  (0  8  Wils.  362;  8  East,  16^;  2  T.  R.  105; 

Bui.  N.  P.  488  to  491.  2  B.  &  P.  98,  268. 

(m)  2^3  Edw.  6,  o.  13.  (u)  2  East,  144;  4  Esp.  N.  P.  77;  Cowp. 

in)  Bui.  N.  P.  188;  Eagle  on  Tithes,  150.  487. 

(0)  4  B.  &  A.  268;  6  B.  &  C.  885;  9  D.  &  (ar)  5  T.  R.  143. 

R.  452,  8.  C.  (iy)  7  T.  R.  171;  post,  vol.  ii. 

(/))  The  Mayor  of  Newport  v.  Saunders,  8  (r)  1  Saund.  812,  n.  2;  Wils.  859 

B.  ^  AdoL  411.  (a)  8  Co.  82;  5  T.  R.  278. 

(1)  Astumpni  lies  against  an  executor  for  a  pecuniary  legacy  on  his  express  promise  in  con- 
sideration of  assets.  Atkins  v.  Hill,  and  Hawkes  v,  Saunders^  Cowp.  284.  289;  Beecker  v. 
Beecker,  7  John.  103,  104;  Opinion  of  Kent,  C.  J.  Clark  r.  Herring,  5  Binn.  38;  Van  Orden 
r.  Orden,  10  John.  31.  And  in  the  States  of  N.  York  and  Penn.,  actions  at  law  against  execu- 
tors for  legacies,  are  given  by  statute.  Laws  N.  Y.  sess.  86,  o.  75,  s.  19;  1  R.  L.  814;  2  Rev.  Stat. 
114,  B.  9.  Dewitt  and  wife  v.  Schoonmaker,  2  John.  243;  Wilson  v.  Wilson,  3  Binn.  559.  As- 
sumpsit  lies  for  a  pecuniary  legacy  in  Pennsylvania,  without  any  express  promise.  Clark 
V.  Herring,  5  Binn.  98.  In  Massachusetts,  Farwell  v.  Jacobs,  4  Mass.  635.  In  Connecticut, 
Warren  v.  Rogers,  2  Root,  166;  Ruaif  v.  Hanford,  6  Conn.  176.  In  New  Jersey,  Cowell ».  Ox- 
ford, 1  Halst.  480  i  Woodruff  V.  Woodruff,  2  Penn.  552. 

In  North  Carolina,  on  an  express  promise,  M*Neil  v.  Quince,  2  Hayw.  153.  In  New  York, 
see  Kelsey,  Beyo,  8  Cowen,  188;  Tole  v.  Hardy,  6  Cowen,  888. 

(2)  Bearcamp  River  Co.  v.  Woodman,  2  Qreenl.  404;  Proprietors  v,  Taylor,  6  N.  Hamp. 
499;  Obesley  v.  Smith,  1  N.  Hamp.  20;  Proprietors  of  Quincy  Canal  v.  Newcomb,  7  Metcalf^ 
276.     But  see  Centre  Turnp.  Co  v.  Smith,  12  Vermont,  212. 

(8)  Ingleas  v.  Bringhurst,  1  Dall.  841;  See  Hart  v.  Rncher.  5  Serg.  &  R.  1. 

(4)  An  action  of  assumpsit  lies  to  recover  counsel  fees.    Wilson  v.  Burr,  25  Wend.  386. 

(5)  Sid  well  v,  Evans,  1  Penn.  883;  Canfield  v.  Merrick,  11  Conn.  425. 

(6)  Stimpson  v.  Sprague,  6  Greenl.  471;  Church  v,  Mumford,  11  John.  479;  EUis  v.  Henry, 
6  J.  J.  Marsh.  248;  Varnum  v.  Martin,  15  Pick.  440. 

Vox.  I.  16 
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I  Assurapsit  is  also  the  proper  remedy  for  a  breach  of  promise  to  marry ; 

and  against  a  vendor  for  not  delivering  goods  bought  (1)  ;  or  against  the 
vendee  for  not  accepting  goods  sold  ;  or  for  not  delivering  a  bill  of  exchange 
in  payment  for  the  same  (ft)  ;  or  upon  an  express  warranty  of  the  goodness 
or  quality  of  any  personal  chattel,  either  on  the  sale  or  exchange  thereof, 
or  upon  an  express  or  implied  warranty  as  to  the  property  therein  (c)  (2) 
and  by  and  against  vendors  and  purchasers  for  not  completing  a  contract  of 
sale,  and  for  not  rendering  a  just  account  of  moneys  or  goods  (rf).  So  where 
there  has  been  an  express  agreement  not  under  seal  between  landlord  and 
*  tenant ;  or  where  the  law  implies  a  contract  on  the  part  of  the  latter  to  man- 
age the  farm  in  a  husbandlike  manner ;  this  action  may  be  sustained  for 
the  breach  of  such  contract  (e).  But  where  the  tenant  has  been  guilty  of 
voluntary  waste,  it  is  usual  to  declare  in  case,  unless  there  be  also  a  mo- 
ney demand,  which  might  be  included  in  a  declaration  in  assumpsit  (/ ). 
And  by  the  statute  (^)  (8),  the  executor  of  a  tenant  for  life  may,  in  as- 
sumpsit, recover  a  porportion  of  rent  up  to  the  day  of  his  testator's  death, 
where  the  tenancy  determined  on  such  death  ;  though  when  the  tenant 
held  under  a  lease  granted  in  pursuance  of  a  leasing  power,  the  remainder- 
man must  sue  for  the  whole  rent  on  such  lease  (A).  The  diflBculty  of  in- 
vestigating a  disputed  account  before  a  jury  seems  also  to  constitute  no  le- 
gal objection  to  this  action  {i), 
When  the  The  action  of  assumpsit  is  in  general  the  only  remedy  against  an  execu-1 

^euiedy'  tor  or  administrator,  for  the  breach  by  the  testator  of  a  contract  not  under  \ 
seal,  which  was  made  with  him  (^k)  ;  for  (unless  in  the  Court  of  Exche- 
quer, in  which  wager  of  law  is  not  allowed)  (Z),  debt  is  not  sustainable 
against  an  executor,  as  such,  upon  the  simple  contract  of  his  testator ;  al- 
though it  lies  against  an  executor  on  a  simple  contract  made  with  him  in 
that  character  (w/).  And  in  general,  assumpsit  is  the  only  remedy  for  the 
recovery  of  an  instalment,  (4)  due  on  a  simple  contract,  in  respect  of  an 
r  *10^  T  entire  sum  payable  by  instalments,  *the  whole  of  which  have  not  accrued 
-^  due ;  as  debt  is  not  sustainable  in  such  case  (n).  Where  a  simple  contract 
creates  a  collateral  liability,  as  for  the  payment  of  the  debt  of  a  third  per- 
son, debt  not  being  sustainable,  assumpsit  is  the  only  form  of  action   (o). 

(i)  4  East,  147;  8  B.  ^P.  582.  (t)  5  Taunt.  481;  1  Marsh.  115. 

(c)  Post,  vol.  ii.;  2  Bla.  Com.  451;  8  id.  {k)  1  New  Rep.  293;  9  Co.  86  b. 

160;  Cro.  Jac.  474;  1  Rol.  Abr.  90.  (/)  8  Bla.  Com.  847;  9  Co.  88  a. 

id)  1  Marsh,  115;  1  Taunt.  572;  pody  vol  ii.  (m)  5  Bing.  200. 

(e)  5T.  R.  373;  4  East,  154;  1  Hen.  Bla.  99.  («)  1  Hen.  Bla.    547;  Cro.  Jac.  604;   2 

(/)  Id,  ibid.;  3  East,  70.  Saund.  803,  n.  6,  837,  850,  874;  Fitzg,  802; 

ig)  11  Geo.  2,  c.  19,  8.  15.  Com.  Dig.  Action,  F.;  8  Co.  22  a, ;  post, 

{h)  ISwanst.  837;  2  Saund.  282,  e.  n.  2;  (o)  Hardr.  486;   Com.  Dig.  Debt,  B.;  2 

8  Ves.  311 ;  2  Ves.  &  B.  834;  1  P.  W.  117;  2  Lord  Baym.  1040. 
Bro.  C.  C.  659. 

(1)  So  for  not  delivering  goods  where  payment  was  to  be  made  in  goods.  Marshall  v.  MoPher- 
8on,8Gill.  &  John.  8S3. 

(2)  Evcrston  v.  Miles,  6  John.  138;  Hullock  v.  Powell,  2  Caines,  216;  Timrod  v.  Shoolbred, 

1  Bay,  824;  Kimball  v,  Canningham,  4  Mass.  505;  Ryers  v.  Bostwiok,  2  Con.  Ct.  75;  Fowler 
V,  Williams,  2  Brevard,  804.  Assumpsit  does  not  lie  against  a  sheriff,  or  other  officer,  for 
neglect  of  official  duty.  Walbridge  v.  Griswold,  1 D.  Chip.  162;  Bailey  v.  Butterfield,  14  Maine, 
112.  Nor  against  a  collector  of  taxes,  for  neglect  to  levy,  collect,  and  pay  over  taxes.  Charles- 
town  V.  Stacy,  10  Vermont,  562. 

(8)  The  14th  and  15th  sees,  of  this  statute,  are  in  force  in  Penn.    Rob.  Dig.  236,  8  Bin.  626w 

(4)  Vide  Tucker  v,  Randall,  2  Moss.  283.  Assumpsit  lies  on  a  promissory  note  by  which  the 

interest  is  payable  annually,  although  the  pri"«*»^*  *-***^ -^  "^^^ble.    Qreenleaf  v.  Kellogg, 

2  Mass.  568.  281;  Cooley  v.  Rose,  3  Man.  ^ 
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For  the  same  reason,  assumpsit  is  the  only  remedy  at  the  suit  of  the  payee  '* 

or  indorsee  of  a  bill  of  exchange  against  the  acceptor,  or  of  the  indorsee 
of  a  promissory  note  against  the  maker  {p  ).  And  on  an  award  to  per- 
form any  act,  except  to  pay  money,  assumpsit  is  the  only  remedy,  unless 
the  submission  were  by  bond  (y).  Formerly  it  was  thought,  that  in  an 
action  of  debt  on  simple  contract,  the  precise  sum  stated  to  be  due  in  the 
declaration  must  be  recovered,  or  that  the  plaintiff  would  be  nonsuited 
(r)  and  therefore  at  that  time,  it  was  usual,  when  the  amount  of  the 
debt  was  uncertain,  to  declare  in  assumpsit;  but  as  this  notion  no  longer 
prevails,  and  the  plaintiff  will  recover,  if  he  prove  any  sum  to  be  duo  -  to 
bim,  though  less  than  that  stated  in  the  declaration,  it  is  no  longer  mate- 
rial in  this  respect  whether  the  plaintiff  declared  in  assumpsit  or  debt  («). 

When  a  party  has  different   securities  of  different  descriptions  for  the  Of  aasump. 
same  debt  or  demand,  and   from  the  same  person,  he  must  found  h\s^  ac-  ^^^  ^^^^'^ 
tion  on  that  security  which  is  in  law  of  the  higher  nature  and   efficacy,  ^vera^'w- 
The   law  has  prescribed  different  forms  of  action,  on  different  securites.  curitiea,  &o. 
Thus  assumpsit  cannot  in  general  be  supported  when  there  has  beecn  an 
express  contract  under  seal  (1)  or    of  record   (2),   which   relates   to   the 
same  subject  matter,  and  is  still  in  force ;  but  the  party  must  proceed  in 
debt  or  covenant  where  the  contract  is  under  seal  (3),  or  in  debt  or  scire 
facias  if  it   be  of  record,  even  though   the  debtor,  after  such   contract 
were  made,  expressly  promised  (4)  to  perform  it  (/).     And  if  there  be  a 
charter-party  under  seal  between  the  master  and  freighter,  assumpsit  will 
not  lie  by  the  owners  for  freight,  which  the  defendant  by  the  deed  cove- 
nanted with  the  master  to  pay  (?i).      But  if  the  owner  of  a  ship  be  not 
charged  directly  on   the  contract  of  charter-party,  but  upon  their  general 
liability,  they  may  be  sued  in  case  for  negligence  in  conveying  the  goods, 
notwithstanding  the  charter-party  be  under  seal,  entered  into  by  the  master, 
and  whereby  he  covenanted  to  convey   the   cargo ;    the  action  not   being 
inconsistent   with  the  provisions  of   the  deed,  and  the  master,  contracting 
as  such,  *not  as  part  owner  {x)  (5).     If  the  deed  be  only  executed  by  the  r    »104  J 

(p)  2  B.  &  P.  78;  1  Taunt  WO;  and  Chitty  Bar.  &  Cres.  068;  7  D.  &  R.  881 ,  S.  C. ;  10 

on  Bills,  7th  ed.  428;  post  East,  878;  8  C.  &  P.  868.     A.  foreign  judg- 

(9)  2  Saund.  62  b.  n.  6.  ment  does  not  merge  a  simple  contract  debt, 

(r)  8  Bla.  Com.  156.  11  East,  118,  126. 

(8)  1  Hen.  Bla.  259,  559;  Dougl.  6.  782.  («)  1  M.  &  ScL  578;  8  Campb.  549,  n.  a. 

(0  1  Roll.  Abr.  11,  617;  1   Leon.  293;  2  Where  It  does  not  lie  for  interest  secured  bj 

Leon.  110;  Cro.  Jao.  506,  598;  2  Stra.  1027;  deed,  1  M.  &  Sel.  575. 
2  T.  R.  100, 105;  1  New  Rep.  108.     See  the  (x)  6  Moore,  415;  8  B.  &  B.  171,  a  C. 

observations  of  Baylej,  J.,  on  thia  case  in  4 


(1)  Vide  Young  v.  Preston,  4  Cranch.  289;  McNaughten  r.  Partridge,  11  Ham.  223;  Codman 
».  Jenkins,  U  Mass.  93;  Fletcher  r.  Piatt,  7  Blackf.  622;  Brown  r.  Giuss,  10  Missou.  265; 
Hinklcy  v.  Fowler,  16  Maine.  285.  It  does  not  lie  on  a  sealed  policy  of  insurance.  Gazzam 
f.  Ohio  Ins.  Co.,  Wright,  214.  In  some  cases  where  a  party  has  covenanted  to  do  an  act  and 
Med  in  the  performance,  the  covenantee  has  been  allowei  to  recover  back  thee 

E"d,  in  asiumptit.    Weaver  ©.  Bentley,  1  Caines,  47;  D'Utricht  v.  Melchor,  1 
owes  ».  Barker.  8  Jnhn.  fino 


cousideration 
Dall.  428; 
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plaintiff  and  not  by  the  defendant,  the  action  must  be  in  assumpsit  (y)  (1)  ; 
and  if  there  be  an  agreement  by  deed  to  let  a  house,  by  words  not  amount- 
ing to  an  actual  demise,  the  party  may  maintain  assumpsit  for  use  and 
occupation  {z).  So  assumpsit  lies  for  the  use  and  occupation  of  a  water- 
course (a).  Where  on  the  separation  of  a  husband  and  wife,  he  covenanted 
by  deed  with  a  trustee  to  pay  an  allowance  for  her  separate  maintenance, 
but  made  default,  and  the  trustee  provided  the  wife  with  necessaries,  it 
was  decided  that  he  might  support  assumpsit  on  the  common-law  obliga- 
tion (6).  So  if  the  contract  unde^  seal  bo  invalid  (2),  and  there  be  any 
evidence  upon  which  an  implied  contract  can  be  raised,  assumpsit  may  in 
some  cases  be  suppoited,  as  where  an  annuity  deed  has  been  set  aside,  or 
objected  to  for  some  defect  (3)  in  the  memorial,  &c.  (c)  ,  and  the  taking  a 
security  by  deed  on  usurious  terms,  for  money  previously  lent  and  not  af- 
fected by  usury,  would  not  bar  an  action  of  assumpsit  for  money  lent  (rf). 
And  where  a  feme  covert,  without  authority  from  her  husband,  contract- 
ed with  a  servant  by  deed',  the  service  having  been  performed,  it  was  de- 
cided, that  the  servant  might  maintain  assumpsit  against  the  husband  (e). 
If  in  respect  of  a  new  consideration^  there  has  been  a  new  simple  contract 
to  pay  a.debt,  or  perform  a  conti*act  under  seal,  assumpsit  may  be  support- 
ed (J)  (4)  ;  as  on  a  promise  to  an  assignee  of  a  bond,  to  pay  him  in  con- 
sideration of  forbearance  (g)  (5)  ;  or  on  a  promise  by  an  heir,  having  assets 
by  descent,  to  pay  the  debt  of  his  ancestors  for  the  same  consideration  (A)  ; 
or  on  a  promise  to  the  husband  to  pay  the  arrears  of  the  rent-charge  due  to 

(y)  8  Esp.  N.  p.  42.  "  (rf)  1  Saand.  295,  note  1. 

{z)  4  Esp.  N.  P.  59.    When  not,  2  Taunt.  (c)  6  T.  R.  176. 

145;  5  B.  &  A.  822.  ,  ( /")  12  East,  578. 

(a)  4  B.  &  0.  8;  6  D.  &  R.  41,  9.  C.  {g)  2  Bla.  £.  1269;  1  Saund.  210,  n.  1;  8 

(6)  8  New  Rep.  148.  T.  R.  595. 

(c)  6  East,  241;  3  Taunt.  56.     See  escep-  (A)  2  Saund.  187  b;  Com.  Dig.  Action  As- 

tioD,  8  East,  231.  sumpsit,  B.  1. 

ed  under  their  own  seals,  to  pay  the  plaintiff,  if  he  would  furnish  the  goods  to  the  company. 
Craw  Vi.  Bangor  House,  8  Fairf.  354. 

(1)  Hatch  V.  Crawford,  2  Porter,  54.  Where  land  is  conveyed  by  deed  poll,  and  the  grantee 
enters  under  the  deed,  certain  duties  being  reserved  to  be  performed,  as  no  action'  lies  aganst 
the  grantee  on  the  deed,  the  grantor  may  maintain  assumpsit  for  the  non-performance  of  the 
duties  reserved.  Goodwin  v.  Gilbert,  9  Mass.  510.  Fletcher  v.  M'Farlane,  12  Mass.  48;  Guild 
V.  Leonard,  18  Pick.  511.  See  Nugent  v.  Riley,  1  Metcalf,  117. 121;  Newell  v.  Hill,  2  ib.  180, 
181;  Carter  r.  Carter,  14  Pick.  421,428;  Rawson  9.  Copehind,  2  Sandf.  Ch.  251.  Assump- 
Bit  lies  to  recover  the  consideration  money  for  land  sold.  Shephard  v.  Little,  14  John.  210; 
Velie  V.  Myers,  14  John.  162;  Bowen  v.  Bell,  20  John.  338,  205;  Wilkinson  v.  Scott,  17  Mass. 
249;  Butler  v.  Lee,  11  Alabama,  885. 

(2)  Or  be  rescinded.  Hill  v.  Green,  4  Pick.  114;  See  Watchman  v.  Crook,  5  Gill  &  John. 
240;  Hitchcock  p.  Lukens,  8  Porter,  333. 

(3)  Vide  Shore  v,  Webb,  1  Term,  732;  Beauchamp  t>.  Borrett,  Peak  Cas.  109;  Richards  v, 
Borrett,  8  Esp.  N.  P.  102. 

(4)  Codman  v.  Jenkins,  14  Mass.  95;  Hawkes  v.  Young,  6  N,  Hamp.  800;  Andrews  v 
Montgomery,  19  John.  1G2;  Miller  v.  Watson,  7  Cowen,  39.  Where  the  terms  of  a  sealed  in- 
strument have  been  varied  by  parol,  assumpsit  lies  in  respect  to  the  terms  thus  varied.  Mill 
Dam  Foundry  v.  Hovey,  21  Pick.  417.  A  promise  to  pay  a  specialty  debt,  which  has  been  dis- 
charged  by  a  certificate  of  Bankruptcy,  duos  not  revive  the  original  debt  as  a  debt  by 
specialty.  The  original  debt  is  merely  a  consideration,  which  renders  the  new  promise  available. 
Case  of  Field's  Estate,  2  Rawle,  851.  Where  a  tenant  has  held  by  lease  with  the  usunl  cove- 
nants, and  the  lease  expires,  and  the  tenant  still  continues  to  hold  the  land  with  the  consent 
and  permission  of  the  landlord,  he  shall  hold  subject  to  all  the  covenants  contained  in  the  ex- 
pired>  lease,  fur  the  breach  of  any  of  which  he  may  be  sued  in  assumpsit;  for  the  law  raises  the 
implied  assumpsit  of  his  continuing  to  hold  on  the  same  terms  as  he  did  by  the  lease.  1  Esp. 
Dig.  7. 

(6)  10  Scrg.  &  B.  821.  In  Dubois  ».  Doubleday,  9  Wend.  817,  it  was  held,  that  as- 
sumpsit would  not  lie  by  the  assignee  of  a  bond,  except  on  an  express  promise,  although  his 
right  to  the  money  has  been  recognized,  a  partial  payment  made  to  him,  and  a  negotiation  had 
for  the  payment  of  the  balance. 
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the  wife  in  her  life-time,  although  the  rent  was  secured  by  deed  (f)  ;  or  by         '• 
the  debtor  himself,  in  respect  of  any  new  consideration  {k).     And  though    ^"^*'*^"- 
it  has  been  decided  that  assumpsit  cannot  be  supported  against  a  party,  on 
his  undertaking  to  pay  the  debt  and  costs  recovered  against  himself,  in 
consideration  that  the  plaintiff  would  stay  execution  (/)  it  is  clear  that 
such  action  might  be  supported  on  a  similar  undertaking  made  by  a  third 
person  (r/i)  (1).     So  between  partners,  who  have  by  deed  covenanted  to 
account  with  each  other,  and  to  pay  over  what  shall  appear  to  be  duo  :  if 
they  state  an  account,  and  one  expressly  promise  to  pay  the  balance,  as- 
sumpsit *may  be  supported,  (2)  notwithstanding  the  deed  (/i).     And  where  l  *10^    J 
a  contract  under  seal  has  afterwards  been  varied  in  the  terms  of  it  by  a 
distinct  simple  contract,  made  upon  a  sufficient  consideration,  such   substi- 
tuted or  new  agreement  must  be  the  subject  of  an  action  of  assumpsit, 
and  not  of  an  action  of  covenant  (o)  (3)  ;  and  where  several  things  uncon- 
nected with  a  decd^  are,  with  other  stipulations  in  a  deed,  afterwards  made 
the  subject  of  a  parol  contract,  assumpsit  may  be  sustained  for  the  breach  of 
it  (/?)  ;  and  when  freight  is  recoverable  pro  rata  itineriSj  assumpsit  is  the 
proper  remedy,  and  not  covenant  on  the  charter-party  (y). 

It  is  also  a  rule,  that  when  a  bond  or  other  security,  under  seal  or  of 
record,  has  been  accepted  in  satisfaction  of  a  simple  contract,  the  latter 
is  merged  in  such  higher  security,  and  assumpsit  is  not  sustainable  (r)  ;  un- 
less such  new  security  be  void  on  account  of  usury  (5)  or  under  the 
annuity  act,  &c.  in  which  cases  the  party  may  proceed  on  the  original  sim- 
ple contract  if  valid  {t)  (4);  So  if  an  infant  give  a  bond  (6)  in  a  penalty 
for  necessaries,  the  bond  being  inoperative,  the  creditor  may  proceed  in 

(i)  1  Leon.  293;  2  M.  &Sel.809.  (n)  2  T.   R.   483,  478.     When  partnera 

(k)  Cro.  Car.  848;  Cro.  £liz.  67;  12  Mod.  may  sue  each  other,  see  ante,  89. 

511;  1  Vin.  Ab.  272;  1  RoL  Ab.  8,  pi.  6;  (0)  1  East,  630;   8  T.  R.  696;  4  Tannt. 

Bac.  Ab.  Assainpsit,  A.  748. 

(/)  Cowp.  128,  129,  see  Hutten,  77;  Cro.  (p)  1  M.  &  Sel.  675;  2  T.  R.  479. 

Car.  8.     Semble  that  a  party  discharged  out  {q)  10  East,  295;  1  New  Rep.  240. 

of  custody  on  a  ca.  za.  on  his  promise  to  pay  (r)  Cro.  Car.  415;  Bac.  Ab.  Debt,  G.  Ob- 

at  a  future  period,  is  liable  in  assumpsit  upon  ligation,  A.  note;  8  East,  259. 

such  new  agreement,  4  Burr.  2488.  (s)  1  Saund.  295,  note  1. 

(m)  Cowp.  129;  Hardr.  71;  1  Lev.  188  (0  6  East,  241. 

(1)  Duncan .».  Kirkpatrick,  13  Scrg.  &  R.  298. 

(2)  In  an  action  on  an  arbitration  bond,  on  the  back  of  which  the  parties  had  indorsed  an 
agreement  under  seal,  enlarging  the  time  for  making  the  award,  and  it  was  made  within  such 
time.  The  court  said  that  by  the  decision  in  Brown  v,  Goodman,  (8  T.  R.  592.)  an  action  would 
not  lie  on  the  bond;  the  party  has  another  remedy  upon  the  submission  implied  in  the  agreement 
to  enlarge  the  time.  Freeman  v.  Adams,  9  John.  110.  They  say,  that  if  a  contract  be  subse- 
quently changed,  you  must  declare  otherwise  than  on  the  contract  itsel";  and  they  distinguish 
between  tiases  where  actions  are  brought  upon  such  agreements,  and  those  coses  where  the  en- 
largement of  time  is  presented  by  way  of  defense,  as  in  Fleming  v.  Gilbert,  3  John.  528. 

(8)  Lattimore  v.  Hansen,  14  John.  280;  Munroe  r.  Perkins,  9  Pick.  298;  Hill  v.  Green,  4 
Pick.  114;  Sibley  v,  Browne,  4  Pick.  189;  Baird  v.  Blagrove,  1  Wash.  170.  Vide  Casey  and 
Lawrence  v.  Brush,  2  Caincs,  1^96;  See  also  Baits  v.  Peters,  9  Wheat.  556.  A  parol  enlarge- 
ment of  the  time  set  in  a  sealed  instrument  for  the  performance  of  covenants  is  good;  but  where 
there  is  such  enlargement  of  a  condition  precedent,  the  plaintiff  loses  his  remedy  upon  the  cove- 
nant itself,  and  must  seek  it  upon  the  ogrcement  enlarging  the  time  of  performance.  Lang- 
worthy  r.  Smith,  2  Wend.  687.  6  Halst.  827.  Mill  Dam  Foundry  v,  Hovey,  21  Pick.  418. 
Luciani  v.  The  American  Fire  Ins.  Company,  2  Whart.  167.  And  where  a  party  to  a  special 
contract  under  seal  is  prevented  by  the  other  party  from  fully  performing  it,  ho  may  recover  for 
what  he  has  don^  in  an  action  of  assumpsit  for  his  labor.    Selby  v.  Hutchinson,  4  Gilman,  819. 

(4)  Or  promissory  note,  M'Crillis  v.  How,  8  N.  Hamp.  848.  Hammond  v.  Hopping,  18  Wend. 
505.  But  where  a  note  given  at  the  time  when  the  liability  of  the  defendant  to  the  plaintift 
occurs,  is  usurious,  there  can  be  no  recovery  in  the  same  action  on  the  money  counts.  Rice  9. 
Welling,  5  Wend.  695. 

(6)  As  to  promise  by  the  debtor  after  usurious  securities  have  been  destroyed  to  repay  prin 
oipal  an  i  interest,  Barnes  0.  Hediey,  2  Taunt.  184. 
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"•  assumpsit  (w)  (1)  ;  and  if  after  a  secret  act  of  bankruptcy,  the  bankrupt 
ASSUMPSIT,  gjy^g  .^  ijQjjj  jjj  satisfaction  of  a  simple  contract  debt,  it  will  not  so  far 
extinguish  tho  simple  contract  as  to  preclude  the  creditor  from  peti- 
tioning thereon  for  a  commission  {x).  And  the  acceptance  by  a  laud- 
lord  of  a  bond  for  a  rent  is  no  extinguishment  of  the  rent,  because  the  rent, 
issuing  out  of  the  realty,  is  a  debt  of  as  high  a  nature  as  a  specialty 
claim  (y).  But  a  judgment  obtained  on  a  bond  would  extinguish  the  de- 
mand on  the  bond  (jst).  The  taking  a  co//a/cra/ security  of  an  liigher  nature, 
•whether  from  the  principal  or  a  surety,  does  not  preclude  the  creditor  from 
suing  the  original  debtor  in  assumpsit  on  the  first  contract  (a)  ;  though  judg- 
ment may  have  been  obtained  upon  such  collateral  security  (6)  (2). 
For  r«nt.  It  was  also  a  branch  of  this  rule,  that  assumpsit  could  not  be  supported 

^^  for  rent,  &c.,  issuing  out  of  real  property,  though  not  reserved  by  deed, 

unless  an  express  promise  to  pay  could  be  proved  (3)  :  the  demand,  in  the 
technical  phrase,  savoring/  of  the  really^  and  being  recoverable  by  higher 
remedies,  as  by  debt  or  distress  (c).  The  statute  11  Geo.  2,  c.  19  (4.) 
r  *10«  1  was  passed  to  remedy  the  common  law  in  *this  respect:  since  which,  rent 
[  lUt)  J  j^g  ^^  demise  not  under  seal  may  be  recovered  by  action  of  assumpsit 
as  well  as  debt  {d).  And  indeed,  the  notion  that  assumpsit  does  not 
lie  for  a  duty,  merely  because  the  plaintiff  claims  an  inheritance,  in  respect 
whereof  the  duty  is  payable,  appears  7io  longer  to  exist  («)  (5)  And  if  a 
party  hold  over,  after  the  expiration  of  a  demise  by  deed,  he  may  be  sued 
in  assumpsit  for  use  and  occupation,  to  recover  rent  accruing  due  after  the 
end  of  the  term  (/)  (6)  (7).     A  corporation  aggregate  may  marntain  as- 

{u)  Bui.  N.  P.  182;    Co.  Lit  172;   Cro.  (a)  2  Leon.  110;    6  T.  R.  176,  177;   18 

EUz.  920.  Ves.  20;  6  Dow.  234. 

(x)  Bui.  N.  P.  182;  Stra.  1042;  1  Hen.  (6)  3  East,  251. 

Bla.  462.  (c)  1  Rol.  Ab.  7,  Action  sur  Caae,  0.;  Cro. 

(y)  Buller's  N.  P.  182  ft.  cites  3  Danv.  Jac.  508.  414;  Cro.   Eliz.   242;  3  Lev.   150, 

Abr.  607,  A.  1.    Tliat  rent,  whether  due  on  261;  3  Woodes,  152.  153;  Freem.  234. 

a  lease  or  a  parol  demise,  is  of  equal  degree  {d)  See  as  to  count  for  Use  and  Occuna- 

"with  a  specialty,  at  least  in  the  administra-  tion,  post. 

tion  of  assets,  see  Com.  Dig.  Administration,  (e)  Willes,  111,  118. 

C.  2;  Toller,  278.  (/)  4  B.  &  G.  8;  6  S.  R.  42,  S.  C. 

(z)  Bui.  N.  P.  182  a;  6  Co.  44. 

(1)  Vide  1  Campb.  553,  n.  See  the  doctrine  stated  Roof  t).  Stafford,  7  Cowch,  179,  and  the 
eases  there  cited. 

(2)  Willoughby  v,  Speal,  4  Bibb,  397;  Hills  v,  Elliott,  12  Mass.  26;  Snow  v.  Thomaston 
Bank,  19  Maine  269. 

Vide  Norris  v.  Aylett,  8  Campb.  56.  A  mortgage  of  lands  as  security  for  a  simple  contract 
debt,  though  it  contain  a  stipulation  against  personal  liability  on  the  mortgage,  docs  not  operate 
as  payment  of  the  debt;  nor  discharge  the  mortgagor  from  personal  liability  for  it.  Ainslcy  v. 
Wilson,  7  Cowen,  602.     See  also,  Hawley  v.  Foote,  19  Wend.  516. 

(8)  Vide  Smith  v.  Stewart,  6  John.  48.     Marshall  v.  M'Pherson,  8  Gill  &  John.  338. 

(4)  The  xiv.  and  zy.  sections  of  this  statute  are  In  force  in  Pennsylvania,  Robert's  Dig.  236. 
8  Binn.  626. 

(5)  VideEppet;.  Cole,  4  Hen.  &  Mun.  161.  Hayes  v.  Acre,  Cam.  &  Norw.  19.  Smith  v. 
Sheriff  of  Charlestown,  1  Bay,  444.  See  also  Cummings  o.  Noyes,  10  Mass.  438,  where,  after 
reversal  of  a  judgment  in  favor  of  the  demandant,  who  had  entered  into  posdession,  it  was  held, 
that  the  tenant  jnight  maintain  assumpsit  for  the  mesne  profits.  Where  there  is  an  express 
agreement  to  pay  rent,  assumpsit  will  lie  to  recover  it  without  proving  occupancy  of  the  premises 
leased.  Stier  v»  Surget,  10  Smedes  &  Marsh.  154.  But  assumpsit  for  use  and  occupation  will 
not  lie  where  the  defendant  has  neither  occupied  nor  held  the  premises  dui*ing  the  time  for  which 
the  recovery  is  sought.  Beach  v.  Gray,  2  Deuio,  84.  Assumpsit  lies  to  recover  back  money 
paid  under  a  judgment  subsequently  reversed.     Sturges  v.  Allen,  10  Wend.  354. 

(6)  So  indebitatus  assumpsit  will  lie  to  recover  the  money  agreed  to  be  paid  for  owelty  en  a 
parol  partition  of  land^;  but  there  must  be  an  averment  of  circumstances  to  take  the  contracts 
out  of  the  statute  of  frauds.     Walter  .r.  Walter,  1  Whart.  292. 

(7)  Assumpsit    will    not  lie  for  use  and   occupatioo,   where  the    defendant's  possession 
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sumpsitfor  the  use  and  occupation  of  buildings,  or  land,  or  tolls,  though 
they  did  not  grant  the  tolls  to  the  occupier  by  any  instrument  under  their 
common  seal  {g). 

Though  a  statute  may  in  some  respects  be  considered  as  a  specialty  (A),  q^  agtatute 
yet  assumpsit  may  be  supported,  for  money,  &c.  accruing  due  to  the  plain- 
tiff under  the  provisions  thereof  (1),  he  not  being  thereby  restricted  to  any 
other  particular  remedy  (i).  The  order  of  an  inferior  court  of  justice  may 
be  the  subject  of  this  action,  if  there  be  an  express  agreement  to  observe 
the  same  {k). 

This  action  is  also  sustainable  upon  i\iQ  judgment  of  9,  foreign  Court  (2),  On  ajudg 
which  is  not  considered  as  a  debt  of  record  in  this  country  (/)  ;  and  it  lies  ™^"** 
upon  an  Irish  judgment  (m)  (3,)  and  upon  a  Scotch  decree  (n).     But  nei- 

{g)  Mayor  of  Stafford   v.  Till,  12  Moore,  (fr)  2  B.  &  P.  484. 

260;  The  Mayor  and  Burgesses  of  Carmarthen  (/)  I  Dougl.  4;  11  East,  124.    When  not, 

r.  Lewis.  6  Car.  &  P.  608.  1  Campb.  68,  253. 

(A)  1  Sabnd.  37,  88.  (m)  4  B.  &  C.  411;  6  D.  &  R.  471,  S.  C. 

(.i)  Bal.  N.  P.  129;  Cowp.  474;  Doug.  10,  (11  A.  &  E.  170.) 

n.  a, 402, 407;  5  T.  R.  180;  Com.  Dig.  Action.  (n)  4  Bing.  686;  1  M.  &  P.  668,  S.  C. 
upon  the  Statute.    See  postj  112. 

^ • 

was  tortious;  no  conti*act  existing  in  such  a  case.  Ryan  v.  Marsh,  2  N.  &  M.  1^6;  Stockett  t>. 
Watkins,  9  Gill  k  John.  826;  Wiggins  p.  Wiggins,  6.  N.  Hamp.  298;  Rickey  v.  Hinde,  6  Ham. 
871;  Lloyd  v.  Hough,  1  Howard  U.  S.  153;  De  Young  v.  Buchanan,  10  Gill  &  John.  149; 
Ward  r.  Bull,  1  Branch,  271;  Brewer  v.  Craig,  3  Harr,  214;  Curtis  v.  Treat,  8  Shepley,  526. 
It  is  however,  competent  for  the  parties  to  waive  the  tort  an  J  in  that  case  assumpsit  lies. 
8  Shepley,  525.  Nor  for  rent  accruing  under  a  written  lease,  before  its  termination.  Gage  v. 
Smith,  14  Maine,  466;  Blumc  v.  M'Clurken,  10  Watts,  380.  Assumpsit  for  use  and  occupa- 
tion will  not  lie  where  the  defendant  has  neither  occupied  nor  held  the  premises  during  the 
time  for  which  the  recovery  is  sought.  Beach  v.  Gray,  2  Denio,  84.  Nor  will  assumpsit  for 
use  and  occupation  lie  against  one  who  enters  upon  land  of  the  plaintiff  umJer  an  agreement  of 
purchase  which  he  fails  to  carry  out,  as  the  relation  of  landlord  and  tenant  does  not  exist  be- 
tween the  parties.     Stacy  u.  Vermont  &c.  R.  R.  Co.,  32  Vermont,  551. 

(1)  Pawlet  V.  Sandgate,  19  Vermont,  621.  Assumpsit  will  lie  upon  the  Vermont 
Statute,  (Rev.  Stat.  c.  16,  §  6,)  which  provides  that  where  an  order  of  removal  is  made,  and 
the  pauper  cannot  be  removed  on  account  of  sickness,  the  town  procuring  the  order  to  be  made 
shall  support  the  pauper  until  he  can  be  removed,  and  may  recover  the  expenses  of  sickness  and 
removal  from  the  town  to  which  the  pauper  was  ordered  to  be  removed,  if  such  town  shall  neg- 
lect to  make  payment  for  fifteen  days  after  notice.  Pawlet  v.  Sandgate,  19  Vermont,  621.  As- 
sumpsit will  not  lie  to  recover  back  money  won  at  play.  Billon  r.  Hyde,  1  Ves.  330,  S.  C.  Atk. 
128.  It  she  aid  be  debt^  if  the  party  sue  under  the  stat.  9  Ann.  c.  14;  Turner  v.  Warner,  Andr. 
70;  Bristow  v.  J.ames,  7  Terra,  257;  M'Kcon  v.  Caberty,  3  Wend.  494.  In  Pennsylvania^ 
the  action  may  be  debt  or  case.  Act  of  22d  April,  1694.  3  Sm.  Laws,  182.  Aliler  in  Massw 
chuseUs,  if  the  action  be  brought  within  three  months  from  the  losing  of  the  money.  Babcock 
V.  Thompson,  3  Pick.  446. 

(2)  Vide  Phi(.  Ev.  242,  243;  Buttrick  v.  Allen,  8  Mass.  173;  Bissell  v.  Bridges.  9  Mass.  464; 
Hubbell  V.  Coudrey,  6  John.  182.  Debt  also  lies  on  such  judgment.  Cole  v.  Drlskell,  1  Black! 
16.  See  also  Hoagland  r.  Rogers,  3  Blackf.  501.  Debt  or  assumpsit,  it  seems,  will  lie  on  a 
justice*s  judgment  from  an  adjoining  state.     Silverlake  Bank  v.  Harding,  5  Ohio,  545. 

(8)  Assumpsit  will  not  lie  on  a  judgment  rendered  in  a  sister  state.  Garland  v.  Tucker,  1 
Bibb,  861;  Andrews  v,  Montgomery,  19  John.  162;  M'Kim  v.  Odom,  3  Fairf.  96;  India  Rubber 
Co.  V.  Hoit,  14  Vermont,  92.  But  see  Hubbell  v.  Coudrey,  5  John.  132;  Shumway  r.  Stillman, 
6  Wend.  447;  Lambkin  v.  Nance,  2  Brevard,  99.  '  * 

Nor  on  a  judgment  of  a  justice  of  the  peace,  Bain  t'.  Hunt,  8  Hawkes,  572.  But  see  Robinson 
r.  Prescott,  4  N.  Hamp.  450;  Mahurin  v.  Kickford,  6  N.  Hamp.  567;  Collins  v  Modiset,  1 
Blackfl  60;  Adair  r.  Rogers,  Wight,  428;  in  which,  judgments  of  a  justice  of  the  peace  ren- 
dered in  another  State,  are  placed  on  the  same  footing  with  foreign  judgments. 

As  to  the  effect  of  a  judgment  obtained  in  one  of  the  United  States,  when  made  the  subject 
of  an  action  in  another,  see  Armstrong  v.  Carson,  2  Dall.  802;  Bartlett  v.  Knight,  1  Mass.  401. 
Bissell  V.  Briggs,  9  Mass.  462;  Hitchcock  v.  Aicken,  1  Caines,  460;  Taylor  v.  Bryden,  8  John. 
178;  Hubbell  v.  Coudrey,  5  John.  182;  Phillips'  Ev.  Dunl.  ed.  254,  n.  Paulding  v.  Wilson,  18 
John.  192  ;  M'Rea  r.  Mattoon,  13  Pick.  53  ;  Thurbur  v:  Blackbourne.  1  Hamp.  84?  ; 
Shumway  v.  Stillman,  4  Cowen,  2'.)2;  Holbrook  v.  Murray,  5  Wend.  101;  Harrod  v.  Barretta 
1  Ham.  155;  Har«ling  v.  Aldcn,  9  Greenl.  140;  Winchester  t?.  Evans,  Cooke,  429;  Curtis  v 
Gibbs,  1  Pen.  3J9;  Miller  p.  Miller,  1  Bailey,  242;  Wernway  v.  Paulding,  6  Gill  &  John.  500 
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ther  assumpsit  ricr  debt  can  be  sustained  on  the  decree  of  the  Court  of 
Chancery  for  a  specific  sum  of  money,  founded  on  equitable  considerations 
only  (o)  (1),  or  on  a  mere  interlocutory  order  of  a  Court  of  Law  {p). 
But  an  action  may  be  maintained  on  the  decree  of  a  Colonial  Court  for 
payment  of  a  balance  due  on  a  partnership  account  {q).  We  have  already 
noticed  the  instances  in  which  an  action  is  sustainable  by  a  party  against 
his  co-partner  (r)  (2). 

Assumpsit  cannot  be  supported  against  a  corporation  (3).  because  a  cor- 
poration cannot  contract  by  parol  («)  ;  except  in  the  case  of  promissory 

(0)  8  B.  &  Aid.  52;  8  B.  &  C.  20;  2  M.  &      Campb.  258. 

R.  1G5.  S  C.  (r)  Ante,  89. 

(p)  2  Hen.  Bla.  248;  4  Taunt.  705;  3  B.  &  (s)  1  Rol.  R.  82;  see  5  Taunt.  792;  4  Bing 

Aid.  56.  77. 

iq)  8  B.  &  C.  16;  2  M.  &  R.  158,  S.  C,  1 

Hodge  V,  Deoderick,  1  Yerger,  125.     But  in  Mills  v.  Duryee,  in  the  Supreme  Court  of  (he  (J.  S., 

7  Cranch,  481,  it  was  held  that  nil  debet  was  not  a  good  plea  to  an  action  of  debt  founded  on 
the  judgment  of  another  State;  because  such  judgment  was  conolusive  between  the  parties,  such 
being  the  effect  to  which  it  was  entitled  in  the  State  where  rendered,  and  therefore  it  could  only 
be  denied  by  the  pica  mil  tiel  record.    The  same  point  was  decided  in  Hampton  v.  MM'onnell, 

8  ^Yhcat.  284.  See  James  o.  Hoar,  2  Rand.  203.  As  to  the  propriety  of  the  plea  of  JVt/  Debet 
see  farther.  Hall  v.  Williams,  6  Pick.  247;  Thurber  r.  Blackbournc,  1  N.  Hamp.  242;  Curtis  r. 
Qibbs,  Pen.  405;  Starbuck  r.  Murray.  5  Wend.  148;  Clarke  v.  Day,  2  Leigh,  172;  Spencer  v. 
Block  way,  1  Ham.  260;  Goodrich  v.  Jenkins,  6  Ham.  42;  Gullich  v.  Loder,  1  Green,  68;  St. 
Albans  v.  Bush,  4  Vermont  58;  Chipps  r.  Yaucy,  1  Breese,  2;  Kimmell  ».  Shultz,  1  Breese,  128. 
The  decision  in  Mills  v,  Duryee,  has  been  acquiesced  in  by  the  courts  of  New  York,  Andrews  v. 
Montgomery,  19  John.  160,  subject  to  thes3  quillfijationa,  that  the  p^irty  against  whom  judg- 
ment was  rendered  is  not  to  be  precluded  from  showing,  that  such  judgment  was  frauduently 
obtained ,  or  that  the  State  Court  had  not  jurisdiction  of  the  person  of  the  defendant.  Borden  v. 
Fitch,  15  John.  121.  JSTil  Debet ,  however,  is  a  proper  plea  in  an  action  of  debt  on  a  judgment 
recove  r  ed  before  a  justice  of  the  peace  of  another  State.  Warren  r.  Flagg,  2  Pick.  44o.  In  the 
case  of  Aldrich  v.  Kinney,  4  Conn.  880,  Ch.  J.  Hosmer  reviews  all  the  decisions,  and  comes  to 
the  conclusion,  that  the  records  of  the  courts  of  other  States  are  conclusive  in  cases  only  where 
they  had  jurisdiction  of  the  cause,  and  of  the  person  of  the  defendant.  In  Hall  v.  Williams,  6 
Pick.  237,  Ch.  J.  Parker  has  expressed  the  opinion,  that  in  all  instances  the  jurisdiction  of  the 
court  rendering  the  judgment  may  be  inquired  into  The  court  were  further  of  opinion,  with 
the  Supreme  Court  of  Connecticut,  that  if  it  appeared  that  the  court  rendering  the  judgment  had 
jurisdiction,  the  record  is  conclusive  evidence  of  the  debt.  The  case  of  Starbuck  v,  Murray, 
5  Wend.  148,  is  to  the  same  effect.  In  Shumway  v.  Stillman,  6  Wend.  447»  in  an  action  on  a 
judgment  of  a  court  of  a  sister  State,  it  was  held,  that  the  record  being  only  prima  facia  evi- 
dence  of  the  defendant's  appearance  by  attorney,  that  fact  might  be  contested.  So  held  in 
Gleason  r.  Dodd,  4  Metcalf,  838;  Watson  v.  New  England  Bank,  4  Metcalf,  843.  See  M'El- 
nioyle  r.  Cohen,  18  Peters  U.  S.  812;  Wilson  «.  Bank  of  Mt.  Pleasant,  6  Leigh,  570;  Hale  r. 
Williams,  1  Fairf.  278;  Whittier  v,  Wendell,  7  N.  Hamp.  257;  Adams  v.  Rowe,  2  Fairf.  94, 
95;  Harley  p.  Root,  11  Pick.  390;  Stegal  v,  Wyche,  6  Yerger,  83;  Chitty.  Cont.  (5th.  Am.  ed.) 
7c'0,  n.  1. 

(1)  See  Hugh  r.  Higgs,  8  Wheat.  697.  Storer  v.  Hinkley,  3  Caines  37.  Aliter,  in  Pennsyl- 
vania,  Evans  r.  Tatam,  9  Serg.  &  R.  252.  See  Dubois  v.  Dubois,  6  Cowen,  4U4.  Post,  110, 
note. 

(2)  See  also  Atwatcr  v.  Fowler,  1  Hall,  181. 

(3)  But  it  has  been  decided  in  some  late  cases  in  this  country,  that  assumpsit  would  lie 
against  a  corporation,  even  on  an  implied  promise.  Dauforth  v,  Schoharie  Tump.  Co.  12  John. 
227;  Bank  of  Columbia  v.  Patterson  in  Sup.  Courts  U.  S.  5  Hall  L.  J.  48:),  cited  12  John.  231. 
S.  (\  7  Cranch,  299;  Hayden  v.  Middlesex  Tump.  Corporation,  10  Mass.  897;  Dunn  v.  Rector, 
&c.  of  St.  Andrews  Church,  14  John.  118;  Overseers  of  N.  Whitehall  r.  Overseers  of  S.  White- 
hall, 3  Serg.  &  R.  117;  Ellis  v.  Merrimac  Bridge,  2  Pick.  243.  Poultney  w.  Wells,  1  Aiken*s 
180.  Savings  Bank  v,  Davis,  8  Conn.  202,  and  the  cases  there  cited.  Church  v.  Mulfud,  3 
Hilst  182;  Waring  v.  Catawba  Co.,  2  Bay,  109;  Chesapeake  &c.  Canal  Co.  v.  Knapp,  9 
Peters*  U.  S.  541.  In  Connecticut  it  has  been  decided  that  no  action  at  law  will  lie  against  a 
county.  Ward  r.  The  County  of  Hartford,  12  Conn.  404.  A  special  action  of  assumpsit  will 
lie  against  n  bink  for  refusing  to  transfer  stock.  The  King  v.  Bank  of  England,  2  Doug.  524 
Shipley  v.  Mechanic's  Bank,  10  John.  484;  Kortwright  v.  Buffalo  Com.  Bk.,  20  Wend.  91. 
S.  C.  22  ib.  848.  See  also  Gray  v,  Portland  Bank,  8  Mass.  864.  An  insurance  company  may 
make  a  valid  promissory  note,  which  will  be  held  good  until  the  contrary  be  shown.  Darker  v. 
Mechanic's  Fire  Ins.  Co.  3  Wend.  94.  But  a  note  by  which  J.  F.  as  president  of  an  insurance 
company,  promises  to  pay  a  sum  certain,  is  not  the  note  of  the  company,  but  of  the  maker 
alone.     Ib. 
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notes  {()  and  bills  of  exchange  where  the  power  of  drawing  and  accept-  »• 

ing  thorn  is  recognized  by  statute  (w),  and  other  contracts  sanctioned  by    assumpsit. 
particular   legislative   provisions   (v)  (1).      But   a    corporation     may    be 
plainti£&   in  this  form  of  action :  at  least  upon  an  executed  consideration, 
as  for  use  and  occupation  of  building  or  land,  or  even  *tolls,   where  the  r  ^^a^     i 
tenant   has   held   the  premises  under  tliem.  and  paid  rent  {iv).     And  the  L  J 

London  Gas  Company  may   sue   in   assumpsit   for   gas   supplied,  although 
there  was  no  contract  by  deed  under  their  seal  (a:)  (2). 

/     Where  there   has  been  express  contract,  the  party  injured  may  sustain  In  general 
,'an  action  of  assumpsit,  thou^jh  the  breach  amount  to  a    trespass    (y);  but  there  must 
unless  th<^re  have  been  such  contract,  or  tlie  law  will,  under  the  circum-  tract ^^"' 
stances,  imply  a  contract,  the   plaintiff  must  resort  to  another  form  of  ac- 
tion   {z)    (3).     Therefore,  assumpsit   for   use   and   occupation   cannot   be 
supported  where  the  possession  is  adverse  (4)  and  the  relation   of  landlord 
and  tenant  has  never  subsisted  between  the  parties ;  but  the  plaintiff  must 
declare  in  ejectment  or  trespass  (a)  (5).      Nor  is  assumpsit  the  proper 
remedy  in  the  case  of  a  deceitful  representation,  not  embodied  in,  or  no- 
ticed on   the   face   of,  a   written   contract  between   the   parties ;    but   the 
remedy  should  be  case  for  the    fraud  (6).     But   where  the   defendant   in 
selling  a  horse  refused  to  warrant  it,  and  yet  said  that  it  was  "  sound,  as 
fer  as  he  knew,"  it  was  held,  that  he  wa^    liable    in   assumpsit,  on  proof* 
negativing  the  soundness,  and  showing  that  the  defendant  knew  the  horse 
was  unsound,  and  that  it  was  not  necessary  to  declare  in  case  for  the  de- 
ceitful  representation    (c)    (6).      The   cases   in    which   the   plaintiff   may 

(0  8  &  4  Ann.  c.  9.  962,  968;  7  D.  &  R,  876,  881,  S.  C. 

(tt)  6   B.  ^  Aid.  204;  8  B.  &  Aid.   1;  2  (x)  2  C.  &  P.  885. 

Burr.  1216.  (y)  2  Wils.  321 ;  3  Wils.  364. 

{v)  6  Vin.  Ab.  817,  pi.  49;  5  East,  289,  (z)  1  Campb.  860;  1  T.  R.  886. 

242;  Bee  16  East,  6.  (a)  IT.  R.  878,  886.    887;   Lord  Raym. 

(w)  2  Lev.   -^62;  1  Campb.  466.  4  Bingh.  1616;  Bac.  Ab.  Assumpsit,  A.;  2  Stra.  1289; 

76,  287;  when  not,  Id.  283;  Mayor  of  Stafford  1  Campb.  350. 

V.  Till,  1  Moore,  260;  Mayor  of  Carmarthen  (b)  4  Campb.  22,  144,  169;  12  East,  11. 

V.  Lewis,  6  Car.  ^  P.  608;  4  Bar.  &  Crea.  .    (c)  4  C.  &  P.  46. 

* 

(1)  An  action  of  assumpsit  will  lie  against  a  corporation  upon  simple  contracts  of  its  au- 
thorized agents,  when  acting  within  the  scope  of  the  legitimate  purposes  of  such  corporations. 
Mott  V.  Hicks,  1  Cowen,  618. 

(2)  So  a  corporation  may  maintain  assumpsit  against  a  person,  who  has  subscribed  for  stock 
in  the  corporation,  for  the  sura  so  subscribed.  Stokes  r.  Labanon  and  Sparta  Turnpike  Co.  6 
Humph  241.  See  also  Oayle>t*.  Cahawba  Railroad  Co.,  8  Alabama,  686;  Vestry  of  Christ's 
Church  V.  Simons,  2  Rich.  368. 

(8)  Where  A  went  upon  the  land  of  B  with  his  knowledge  and  assent,  and  cut  and  carried 
away  the  grass  there  growing,  it  was  held,  that  A  was  not  a  trespasser,  and  that  B  might 
maintain  assumpsit  to  recover  the  value  of  the  grass.  Goldthwaite  v.  Kempton,  18  N.  Hamp. 
449. 

(4)  Ryan  v.  Marsh,  2  Nott  &  M.  166;  Wiggin  v.  Wiggin,  6  N.  Hamp.  298;  Rickey  v  Huide, 
6  Ham.  371.  See  3  Serg.  &  R.  501;  Wharton  v.  Fitzgerald.  8  Dall.  508;  Polt  v.  Lesher, 
1  Teates,  676;  Stooket  v.  Watkins,  2  Oill  &  John.  827;  Featherstonhaugh  t*.  Bradshaw,  1 
Wend.  184;  ante,  106  in  note.  Nor  can  it  be  supported  against  h  person  who  has  entered  un- 
der a  contract  to  purchase,  which  he  has  refused  to  perform,  but  he  should  be  sued  for  mesne 
profits.  Smith  v.  Stewart,  7  John.  46;  Vandarheavcl  v.  Storrs,  8  Conn.  203;  Bell  r.  Ellis,  1 
Btew.  &  Port.  204;  Little  v.  Pearson,  7  Pick.  801;  Jones  r.  Tifton,  2  Dana,  295;  Hough  v. 
Birge,  11  Vermont,  190;  Doe  v.  Cochran,  1  Soam.  20^).  Nor  to  recover  the  value  of  sand 
taken  from  a  sand-bar  in  another  State,  to  which  both  parties  claimed  title,  and  sold  by  the  de- 
fendant.    Baker  v.  Howell,  6  Serg.  &  R.  47& 

(6)  Vide  Cummings  o.  Noyes,  10  Mass.  486,  436;  Brewer  r.  Craig,  8  Harr.  214;  Curtis  v. 
Treat,  8  Shepley,  625;  Lloyd  v.  Hough,  1  Howai*d,  U.  S.  168;  De  Young  v.  Bucbannan,  10 
Oill  &  John.  149. 

(6)  Parlin  v.  Bundy,  18  Vermont,  582. 

Vol.  I.  17 


107 


OP   THE   FORMS   OF   ACTIONS. 


r. 


A8f<irUP8lT. 


Declaration, 
&c. 


waive  a  tort  or  trespass  and  declare  in  assumpsit,  have  been  already  ad- 
verted to  {d)  (1).  It  is  not  judicious  to  adopt  this  form  of  action  where 
the  plaintiff  may  declare  in  tort  in  cases  where,  by  suing  ex  contractu,  the 
right  of  set-off  may  attach  (e).  And  if  goods  be  obtained  under  a  fraud- 
ulent contract,  giving  tlie  purchaser  a  specified  credit,  although  the  vendor 
may  disafiirm  the  contract,  and  maintain  trover  before  the  expiration  of 
the  credit,  yet  he  cannot,  during  the  prescribed  period,  maintain  assumpsit 
for  goods  sold  (  /*)  (2).  And  where  the  debt  is  small,  and  it  is  important 
to  avoid  the  expense  and  delay  of  executing  a  writ  of  inquiry,  it  is  judi- 
cious to  declare  in  debt. 

The  Declaration  in  this  action  must,  except  in  the  instance  of  bills  of 
exchange,  promissory  notes,  and  checks,  disclose  the  consideration  upon 
which  the  contract  was  founded,  the  contract  itself,  whether  express  or 
implied,  and  the  breach  thereof  ((/)  (3),  and  damages  should  be  laid  suf- 
ficient to  cover  the  real  amount ;  and  Reg.  Gen.  H.  T.  4,  G.  4,  prohibits 
more  than  one  count  upon  the  same  transaction.  The  most  general  plea 
r  4^jQg  -|  was  non  assumpsit,  that  the  defendant  did  not  ^undertake  and  promise  as 
alleged  by  the  plaintiff,  and  under  which  the  defendant  might  formerly 
give  in  evidence  most  matters  of  defence.  But  now  the  Reg.  Gen.  H.  T. 
4.  W.  4,  wholly  abolishes  the  plea  of  non  assumpsit  in  some  actions,  and 
•greatly  narrows  its  utility  in  others,  as  will  be  fully  shown  in  the  chapter 
on  pleas,  where  the  rules  with  regard  to  the  forfn  and  application  of  pleas 
in  this  action  will  be  fully  noticed. 

The  jiidgjnent  in  favor  of  the  plaintifiF,  is,  that  he  recover  a  specified 
sum,  assessed  by  a  jury,  or  on  reference  to  the  master,  for  his  damages 
which  he  hath  sustained  by  reason  of  the  defendant's  non-performance  of 
his  promises  and  undertakings ;  and  for  full  costs  of  suit,  to  which  the 
plaintiff*  is  in  all  cases  entitled  in  this  action,  though  the  damages  recover- 
ed be  under  40s.,  unless  the  judge  certify  to  take  away  costs  under  the 
statute  (A)  ;  or  unless  the  plaintiff  ought  to  have  proceeded  for  the  recovery 
of  the  debt  in  some  inferior  Court  established  by  virtue  of  an  act  of  par- 
liament, which  deprives  a  party  suing,  elsewhere  of  the  right  to    costs.     In 


(<f)  Ante,  100,  101 

(e)  Ibid. 

(/)  9B.  ^  C.  59. 


(jf)  Bac.  Ab.  Assumpsit,  F. 
{h)  48  Eliz.  c.  6. 


(1)  Jonea  v.  Hoar,  6  Pick.  285;  Willett  r.  WiUett,  8  Watts,  277;  Sanders  v.  l^amilton,  8 
Dana,  662;  Webster  r.  Drink  water,  6  Greenl.  828;  Gilmorc  r.  Wilbur,  12  Pick.  120;  Putnam 
V.  Wise,  1  Hill,  2U\  Guthrie  ©.  Wickliffe,  1  Marsh.  83;  Miller  v.  Miller,  7  Pick.  183;  Centre 
Turnp.  Co.  v.  Smith,  12  Vermont,  212;  Wier  t>.  Church,  N.  Chip.  96;  Morrison  v.  Rogers,  2 
Scam.  817.  Where  there  was  a  mistake  in  delivering  goods  under  a  contract,  and  the  vendee 
fraudulently  returned  to  the  vendor  other  goods,  tbo  vendor  was  permitted  to  waive  the  tort 
and  recover  the  price  at  which  bis  own  goo^is  were  sold  by  the  fraudulent  vendee  in  assumpsit 
for  money  had  and  received.  Gray  r.  Griffiths,  10  Watts,  481.  See  O'Conley  v,  Natchez,  1 
Smedes  &  Marsh.  81;  Berly  v,  Taylor,  6  Hill,  677;  Sturtevant  v,  Waterbury,  2  Hall,  449. 

Goods  were  sold  to  be  paid  for  on  delivery,  the  agent  of  the  owner  delivered  them  without 
receiving  payment,  it  was  held  that  the  owner  could  sustain  either  trover  or  assumpsit  King- 
roan  V.  Hotaling,  26  Wend.  428;  Centre  Tump.  Co.  r.  Smith,  12  Vermont,  212. 

(2)  Goods  were  sold  to  be  paid  for  by  a  note  or  bill  at  a  future  day;  the  bill  or  note  is  not 
given;  the  vendor  can  sue  immediately  for  the  breach  of  the  special  agreement,  but  not  as  the 
general  count  for  goods  sold  and  delivered.  Hanna  v.  Mills,  21  Wend.  90;  Johnson  v.  Smith, 
Auth.  N.  P.  60;  Yale  v.  Coddington,  21  Wend.  176.  A  person  lending  money  on  time,  upon 
security  of  a  forged  name,  is  entitled  to  recover  back  the  money  lent  immediately.  Man.  & 
Mech.  Bank  v.  Gore,  16  Mass.  76;  Boardman  v.  Gore,  16  Mass.  831.  Vide  Bailey  and  Bogert 
V.  Freeman,  4  John.  288      See  Edgerton  v.  Edgerton,  8  Conn.  6. 

(8)  The  consideration  must  be  truly  stated,  and  proved  as  laid.  Moore  v.  Ross,  7  N.  Hamp. 
528;  Shelton  v.  Bruce,  9  Verger,  24. 
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some  cases  the  superior  Courts  will  stay  the  proceedings  where   the  debt         '• 
sued   for  is  under  405.,  and  the   plain tifiF  may  recover   it  in   an   inferior   '^*"'''*"^' 
Court  (i). 


II.  DEBT. 

The  action  is  so  called  because  it  is  in  legal  consideration  for  the  re-  n.  debt. 
00 very  of  a  debt  (X)  eo  nomine  and  in  numero;  and  though  damayes  are 
in  general  awarded  for  the  detention  of  the  debt,  yet  in  most  instances 
they  are  merely  nominal,  and  are  not,  as  in  assumpsit  and  covenant,  the 
principal  object  of  the  suit,  and  though  this  distinction  may  now  be  con- 
sidered as  merely  technical,  where  the  contract  on  which  the  action  is 
founded  is  for  the  payment  of  money,  yet  in  many  instances  we  shall  find 
it  material  to  be  attended  to  (Ar). 

Debt  is,  in  some  respects,  a  more  extensive  remedy  for  the  recovery  w  qenkbal. 
of  money  than  assumpsit  or  covenant:  for  assumpsit  is  not  sustainable 
upon  a  specialty,  and  covenant  does  not  lie  upon  a  contract  not  under 
seal ;  whereas  debt  lies  to  recover  money  due  upon  legal  liabilities  (/)  ;  or 
upon  simple  contracts,  express  or  implied  (m),  whether  verbal  or  written, 
and  upon  contracts  under  seal  (n)  ;  or  of  record  (o)  (2)  ;  and  on  statutes 
by  a  party  grieved,  or  by  common  informer;  whenever  the  demand  is  for 
a  sum  certain,  or  is  capable  of  being  readily  reduced  to  a  certainty  (/>)  (3). 
It  may  be  supporttTd  on  a  contract   to  pay  so  much   per  load   for   wood, 

(i)  Tidd.  9th  ed.  616.  (n)  Id,  Ibid 

{k)  1  H.  BL  550;  Bui  N.  P.  167;  Cowp.  (o)  Id.  Ibid. 

588.  {p)  Bui.  N.  P.  167;  8  Lev.   429;  Sir  T. 

(/)  1  Hob.  206;  Com.  Dig.  Debt,  A.  1.  Jones,  104;  Ld.   Raym.   814;   2  Stra.   1089- 

(to)  Hob.  206;  BuL  N,  P.  167,  Com.  Dig.  Dougl  6;  2  T.  B.  29. 
Debt,  A.  9. 

(1)  For  the  anoient  law  respecting  this  action,  vide  1  Reeve's  Hist.  E.  L.  158, 169;  2  Reeve'8 
Hist.  E.  L.  262,  262,  829,  888;  8  Reeve's  Hist.  E.  L.  68,  65;  6  Pet.  S.  C.  150.  The  action  of 
debt  is  founded  upon  the  contract  and  assumpsit  upon  the  promise.  This  is  the  principal  dis- 
tinction between  the  actions.     Simon  ton  v.  Barrell,  21  Wend.  862. 

(2)  See  Republica  v.  Lacaze,  2  Dall.  123.  A  joint  action  for  debt  lies  against  the  persons 
who  have  bound  themselves,  by  the  same  writing,  to  pay  a  sum  of  money,  the  one  with  and  the 
other  without  seal.  Oldham  v.  Hunt,  4  Humph.  882.  This  is  the  proper  form  of  action  on  a 
sealed  instrument,  where  an  unliquidated  demand,  which  can  readily  be  reduced  to  a  certainty, 
is  sought  to  be  recovered.     Wetumpka  Rail  Road  Co.  v.  Hill,  7  Alabama,  ITl. 

(8)  U  States  r.  Colt,  1  Peters,  147,  U.  a  See  Long  v.  Long,  1  Hill  697;  Sims  v.  .^Iderson,  8 
Leigh,  479;  Home  v.  Semple,  8  McLean,  16Qj  Mayor  &c.  of  N.  York  v.  Butler,  1  Barbour,  825. 

As  a  general  rule  debt  lies  for  a  sum  certain,  yet  it  is  the  proper  remedy  for  a  penalty  impos- 
ed by  a  statute,  though  the  amount  is  uncertain,  and  is  to  be  fixed  by  the  court  between  five 
and  fifiy  dollars.  Rockwell  v.  Ohio,  11  Ohio,  180.  So  where  the  plaintiff's  land  has  been  taken 
by  a  tui-npike  company  in  order  to  make  their  road  and  the  damages  have  been  assessed  acoord- 
iug  to  the  provisions  of  the  act,  debt  will  lie  for  the  sum  assessed,  if  no  other  specific  remedy 
were  provided  by  the  act  Btgelow  o.  Cambridge  Turn.  Co.,  7  Miiss.  202;  Gedney  v.  Inhabit- 
ants of  Tcwksbury,  8  Mass.  309,  810;  Blanchard  v.  M.  and  L.  Tump.  Co.,  1  Dana,  86. 

Debt  will  not  lie  on  a  note  under  seal  fi)r  the  jmyment  of  a  specified  sura  "  in  United  States  • 
bank  notes  or  its  branches,*"  it  not  being  for  the  payment  of -money.  Wilson  v,  Hickson,  1 
Blaekf.  231.  See  also  to  the  same  effect,  Osborne  v.  Fulton,  1  Blackf.  281;  Barpey  r.  Levy,  1 
Black  204;  Cassody  v  Laughlin,  3  Blackf.  134.  But  it  is  intimated  in  Neilson  r  Ford,  6  Ohio, 
478,  that  debt  or  covenant  will  lie  on  a  sealed  bill  to  pay  a  certain  sum  in  trade,  generally,  or 
in  houses,  or  land,  or  corn.  See  Young  v.  Hawkins,  4  Yerger,  171 ;  Gift  v.  Hall,  1  Humph.  ^BO; 
Taylor  v.  Meek,  4  Blaekf.  888;  Gregory  v.  Bewley,  6  Pike,  818. 


*109 


OF  THE   FORMS    OP    ACTIONS. 


II.    DEBT. 


ON   8IMPLK 
COKTRACrs. 


the  quantity  of  which  was  not  then  ascertained ;  *or  on  a  quantum 
tneruit  {q)  (l)  for  work ;  or  to  pay  a  proportion  of  the  costs  of  a  suit  expect- 
ed to  be  incurred  (r)  or  to  recover  the  treble  value  of  tithes  not  set  out 
according  to  the  statute  {$).  But  it  is  not  sustainable  when  the  demand 
is  rather  for  unliquidated  damages  than  for  money  (0  ;  unless  the  perform- 
ance of  the  contract  were  secured  by  a  penalty,  in  whicli  case  debt  may 
be  supported  for  the  penalty,  and  the  real  demand  is  to  be  ascertained  ac- 
cording to  the  provisions  of  the  8  &  9  W.  8,  c.  11.  Debt  also  lies  in  the 
detinet  for  goods,  as  upon  a  contract  to  deliver  a  quantity  of  malt ;  which 
action  differs  from  that  of  detinue  in  respect  of  the  property  in  any  speci- 
fic goods,  not  being  necessarily  vested  in  the  plaintiff  at  the  time  the  action 
is  brought,  which  is  essential  in  detinue  (w). 

On  simple  contracts  and  legal  liabilities  (jc)  debt  lies  to  recr)yer  money 
lent,  paid,  had  and  received,  and  due  on  account  stated  (y).  for  inter- 
est due  on  the  loan  or  forbearance  of  money  (ar)  ;  for  work  and  labor  (ci) ; 
for  fees  {b^  ;  for  goods  sold  (c)  ;  and  for  use  and  occupation  (rf)  (2).  It 
is  sustainable  for  any  debt  or  duty  created  by  common  law  or  custom  (c),.a3 
on  bill  of  exchange  (3),  by  the  payee  against  the  drawer,  on  the  default 
of  the  acceptor,  or  by  the  drawer  against  the  acceptor  of  a  bill  of  ex- 
change, expressed  to  be  for  value  received  (/)  ;  and  by  first  indorsee 
against  first  indorser,  who  was  also  the  drawer  of  a  bill  payable  to  his  own 
order  (^f)  (4) :  and  on  a  promissory  note  by  the  payee  against  the  maker 
when  shown  to  have  been  drawn  for  value  received  (A) ;  but  not  by  or 
against  any  other  collateral  party  (i) ;  and  for  tolls,  (6)  port  duties,  and 


{q)  It  has  been  doubted  whether  debt  lies 
upon  a  quantum  meruit ;  and  of  late  it  has 
been  usual  to  omit  the  quantum  meruit  count 
in  debt. 

(r)  3  Lev.  429. 

(«)  Ld.  Raym.  682;  1  Roll.  Ab.  698,  pi.  19. 

(0  -Ante,  108,  n.  (p);  Ld.  Raym.  1010;  2 
Saund.  62  B. 

(tt)  Dyer,  24  b;  Com.  Dig.  Debt,  A.  6;  Bao. 
Ab.  Debt,  F.;  8  Woodd.  108,  104. 

(2)  Ante,  108. 

\y)  Com.  Dig.  Debt,  A;  1  Roll.  Ab.  698,  pi. 
26.  Hob.  207. 

(«)  6  T.  B.  668. 

(a)  Com.  Dig.  Debt,  B. 


(A)  Bao.  Ab.  Debt,  A.;  1  Roll.  Ab.  698; 
Com.  Dig.  Pleader,  2  W.  11. 

(c)  2  T.  R.  28. 

\d)  6  Taunt.  26;  6  T.  R.  62,  6  East,  848 

(«)  Com.  Dig.  Debt,  A.  9;  Hob.  206. 

(/ )  8  D.  &  R.  166;  1  B.  4-  C.  674,  a  C. 

{g)  8  Price,  258. 

(A)  Creswell  v.  Crisp,  2  Dowl.  686;  Lyons 
V  ('ohen,  3  Dowl.  243;  Prid»ly  r.  Henbrey,  1 
Barn.  &  Cres.  674;  3  Dowl.  &  Ryl.  166;  and 
post,  2  vol.  6th  ed.  251,  252. 

(t)  1  Taunt.  540;  2  B.  &  P.  78;  Chitty  on 
Bills,  7th  edit.  428;  2  Campb.  187,  n.  (a); 
ante,  102,  103. 


(1)  An  action  of  debt  will  lie  on  a  quantum  meruit.  Smith  v.  Lowell,  8  Pick.  178;  Van  Den- 
sen  V.  Plum,  18  Pick.  229,  231 ;  Norris  ».  School  Dist.  No.  1,  in  Windsor,  8  Fairf.  2\*3;  Thomp- 
son r.  French,  10  Ycrger,  452;  Mahaffey  v  Petty,  1  Kelley,  261. 

(2)  Davis  V.  Shoemaker,  1  Rawle,  135;  McKean  v.  Whitney,  8  Dcnio,  462.  Viile  3  Reeve's 
Hist.  El.  64. 

(8)  Vide  1  Cranch,  Appendix,  462,  466;  Holffnsworth  v.  Milton,  8  Leigh,  60;  Sharpe  v. 
Fowlkes,  7  Humph.  512. 

(4)  It  is  said  that  in  Maryland,  such  an  action  cannot  be  sustained.  Lindo  v.  Gardner,  1 
Cranch,  848.  See  also  to  the  same  effect,  Whiting  v.  Ring,  Minor,  122;  Olive  v.  Rapier,  Cooke, 
11;  Smith  r.  Segar,  8  Hen.  &  Miutif.  394;  StoveU  v.  Woodson,  2  Mumf.  802;  tr'erson  r. 
Reeve,  7  Humph.  867.  Since  the  statute  making  promissory  notes  n<^otiable,  the  le;;al  opera- 
tion and  efiect  of  the  transfer,  is  that  the  money  due  upon 'the  note  to  the  original  pvyee  is  due 
from  the  maker  to  the  assignee  or  holder,  or  that  in  judgment  of  law  there  is  privity  of  con- 
tract'between  the  maker  and  indorsee  or  holder  by  the  terms  of  the  note  and  the  operation  of  the 
statute  Accordingly,  an  action  of  debt  on  a  promissory  note  may  be  maintained  hy  an  indorsee 
against  the  maker.  Wilmarth  v.  Crawford,  10  Wend.  840.  Siee  Bentley  v.  Dickson,  1  Pike 
165;  Phillips  v.  Runnels,  1  Morris,  891. 

Debt  lies  by  the  bearer  against  the  maker  of  a  promissory  note  payable  to  bearer,  Carroll  v 
Meeks,  8  Porter,  226.     Contra  Howell  e.  Hallett,  Minor,  102. 

(5)  See  Kellogg  v.  The  Union  Company,  12  Conn.  7.    Debt  lies  against  attorneys  at  law  and 
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copjhold  fines  {k)  ;  and  for  a  quit  rent  (/).  And  it  lies  on  an  award  to  ^  onntaAt. 
pay  money  (1),  but  not  If  it  were  to  perform  any  other  act,  unless  there 
were  an  arbitration  bond,  in  which  case  the  action  must  be  brought  there- 
on (m).  It  lies  also  on  by-laws  (n),  for  fines  and  amerciaments  (o)  (2), 
on  English  judgments  not  of  record  (p)  (3),  as  well  as  on  such  as  are  of 
record,  on  an  Irish  judgment  (^q)  and  on  *foreign  judgments  (r)  (4),  and  [  *110  J 
upon  the  decree  of  a  Colonial  Court  for  payment  of  a  balance  due  on  a 
partnership  account  {s)  (o).  Debt  clearly  lies  against  a  corporation  for 
the  recovery  of  a  debt  in  those  cases  in  which  assumpsit  may  be  maintain- 
ed against  them  (/),  and  in  all  those  instances  in  which  they  contract  by 
deed  to  pay  money.  And  even  assuming  that  a  corporation  cannot  in 
general  contract  but  by  deed,  the  Court  will  presume  on  general  demurrer 
that  there  was  a  deed,  in  order  to  support  a  count  in  debt  that  the  cor- 
poration was  ''  indebted/'  &c.  (i/).  And  it  is  laid  down  as  a  general  rule^ 
that  debt  lies  upon  every  contract  in  deed  or  in  law  (:f)  (6).  And  now 
by  express  enactment,  debt  on  simple  contract  is  sustainable  against  an 
executor  in  any  court  of  law  (y). 

Debt  lies  also  to  recover  money  due  on  any  specialty  or  contract  under  <>»  special- 
seal  to  pay  money  i^z),  as  on  single  bonds  (a),  on  charter-parties  (6),  on  '*^* 
policies  of  insurance  under  seal  (c)  (7),  and  on  bonds  conditioned  for  the 
payment  of  money,  or  for  the  performance  of  any  other  act,  by  or  against 
the  parties  thereto  and  their  personal  representatives  (d),  and  against   the 
heir  of  the  obligor,  if  he  be  expressly  nimed  in   the  deed,  or  against    a 


(A:)  Cora.  Dig.  Debt,  A.  9. 

(/)  6  Wentw.  152,  163. 

{m)  2  Siund.  62  n.  6;  Burr.  278;  Salk. 
72;  Lord  Ravrn.  716;  Str.  023. 

(«)  1  B.  &  P.  98. 

(a)  Cro.  Eliz.  681;  Bui.  N.  P.  167;  1  Hen. 
Bla.  162;  Rep.  Temp.  Hard.  116;  Hob.  206. 

(/»)  1  Saund.  92.  n.  2. 

{q)  8  Tauat.  86.  Assumpsit  is  also  main- 
tainable, 4  B.  &  C.  411;  6  D.  &  R.  471,  S.  C. 

(r)  8  East,  221;  Doug.  1;  4  Bing.  680; 
antt^  106. 


(s)  8  B.  &  C.  16;  2  M.  &  R.  168,  S.  a 
(0  Ante,  106. 

(tt)  4  B.  &  C.  962;  7  D.  &  R.  876 
{x)  Com.  Dig.  Debt,  A.  1;  1  .M'Clel.  &  Y. 
467. 

(y)  8  &  4  W.  4,  c.  42,  s.  14. 

(2)  2  Stra.  1089;  12  East,  688. 

(a)  Com.  D.  A.  4;  Str.  1080;  1  T.  R.  40. 

{b)  Stra.  1089;  1  New  Rep.  104. 

(c)  Marsh,  on  Ins.  696;  6  0. 1,  c.  18,  s.  4. 

Id)  Com.  Dig.  Debt,  A. ;  poti^  vol.  it 


physicians  for  the  professional  tax.    Ohio  v.  Hibbonl,  8  Ohio,  68;  Same  v.  Proudfit,  ib.  Same 
V.  Qazlay,  6  Ohio,  14. 

(1)  Stanley  v.  Chappel,  8  Towen,  286.  And  debt  on  an  award  of  money  will  lie  without  re- 
gard to  the  penalty  of  the  bond.     Ez  parte  Wallis,  7  Cowen,  622. 

(2)  Bat  debt  will  not  lie  on  a  judgment  for  damages  obtained  under  the  act  of  the  6th  of  April, 
1802,  (Purd.  Dig.  621,)  "  to  enable  purchasers  at  sheriffs*  and  coroners*  sales  to  obtain  possefr- 
sion.'*  The  remedy  prescribed  by  the  act  can  alone  be  pursued.  Moyer  v.  Kirby,  14  Serg.  & 
R.  162. 

(8)  Pease  v.  Howard,  14  John;  479.  Bennet  v.  Moody,  2  Hall,  471. 

(4)  Hubbeil  v.  Cowdry.  6  Johns  182.  Andrews  v.  Montgomery,  19  ib.  1G2.  Mills  v, 
Duryee,  7  Crunch,  4*'],  ante^  106,  and  note. 

(6)  Debt  lies  on  the  decree  of  a  court  of  chancery,  in  another  State,  for  the  nayment,  by  the 
defendant,  of  money  only,  without  any  acts  to  be  done  by  the  plaintiff  Post  v.  Neafie,  8  Caines, 
22.  Evans  v.  Tatem,  9  Serg.  &  B.  262.  Debt  lies  upon  a  decree  of  a  court  of  chancery,  fixing 
the  balance  of  an  account  Itetween  partners.  Thrall  v.  Waller,  18  Vermont,  281.  So  it  lies  to 
recover  a  sum  of  money  decreed  as  alimony.  Howard  v.  Howard,  16  Mass.  190.  See  Elliott  «• 
Ray,  2  Blackf.  81 ;  Irving  v.  McLean,  4  Blackf.  62.  But  see  Van  Buskkirk  v.  Mulook,  3  liar- 
ring.  184;  Eiohelbcrger  v,  Smyser,  8  Watts,  181. 

(6)  Elder  v.  Rouse,  16  Wend.  220.  Debt  is  a  proper  remedy  on  a  bond  conditioned  for  the 
performance  of  covenants.     Mei^kings  r.  0*Chiltree,  6  Porter,  896. 

(7)  Eilioatt  p.  The  U.  States  Ins.  Company,  8  Qill  &  John.  166.  Judgment  reversed  where 
an  action  of  asiumpsit  had  been  brought  against  an  Insurance  Company  \>n  a  policy  sealed  with 
their  corporate  seal.    Marine  Insumnce  Company  of  Alexandria  «.  Voung,  1  Cranch,  882. 


♦110  OP  THE   FORMS   OF  ACTIONS. 

u.  DEBT,  devisee  having  legal  assets  (e),  and  by  the  sheriff  or  his  assignee  on  bail 
bonds  (/)  (1),  and  replevin  bonds  {g)  (2),  on  leases  for  rent  or  penalties, 
as  for  plowing  up  meadow.  &;c.  (A),  on  annuity,  deeds,  and  on  mortgage 
deeds.  An  action  of  debt  is  not  sustainable  against  the  assignee  of  part 
of  land  demised  (i).  Debt  is  the  remedy  given  by  the  statute  (A)  to  the 
executor  of  a  tenant  in  fee  or  for  life,  to  recover  rent  which  accrued  due 
to  the  testator,  and  to  husbands  to  recover  rent  which  became  due  to  them 
and  their  wives,  for  rents  of  the  wives'  freeholds  during  the  life  of  the 
wives.  Debt  is  also  sustainable  for  a  rent-charge  or  annuity  granted  for 
years,  or  by  the  executor  of  a  tenant  for  life  of  a  rent-charge,  or  of  a 
tenant  pur  outre  vie  after  the  death  of  cestui  qui  vie  (/).  But  it  should 
seem  that  no  action  can  be  supported  at  law  for  the  arrears  of  an  annuity, 
unless  it  be  granted  by  deed,  and  there  must  be  an  express  grant  in  such 
deed  (m).  And  debt  is  not  sustainable  for  the  arrears  of  annuity  or  yearly 
rent  devised,  payable  out  of  lands  to  A.  during  the  life  of  B.,  to  whom  the 

r  •in  1  lands  are  devised  for  life,  B.  paying  the  *8ame  thereout,  so  long  as  the 
estate  of  freehold  continues  (n)  ;  and  this  although  it  is  not  stated  in  the 
declaration  that  the  grantor  had  a  freehold  in  the  premises  out  of  which  it 
was  payable,  as  it  must  be  inferred  that  he  had  such  an  interest,  where 
nothing  appears  to  the  contrary  (o).  The  reason  assigned  is.  that  the  law 
will  not  suffer  a  real  injury  to  be  remedied  by  an  action  merely  personal ; 
neither  does  the  action  lie  by  the  statute  8  Ann  (/?),  for  that  statute  applies 
only  to  cases  of  demises  from  landlord  to  tenant  (^),  the  assignee  of  u 
rent  reserved  upon  a  lease,  may  maintain  debt  for  the  arrears  (r). 

OH  RECORD.  This  action  lies  also  on  records  (3),  as  upon  the  judgment  of  a  superior 
or  inferior  Court  of  record  («),  either  generally,  or  against  an  executor  or 
administrator,  suggesting  a  devastavit  {i).  Although  the  judgment  was 
erroneous,  debt  lies  until  it  has  been  reversed  (w)  ;  and  the  mere  circum- 
stances of  the  defendant  having  been  rendered,  will  not  bar  the  action. 
Where,  however,  the  defendant  has  been  charged  in  execution  on  the  judg- 
ment, no  action  can  be  supported  on  the  judgment ;  although  he  was  dis- 
charged out  of  custody  upon  a  promise  to  pay  the  sum  recovered  by  instal- 
ments, and  which  he  neglects  to  do  {x)  (4).     And  where  the  defendant  has 

(€)  Bao.  Ab.  Heir;  7  East,  12S.  (o)  6  Moore,  235;  8  B.  &  B.  80.  0.  S. 

(/  )  4  Ann.  c.  16,  s.  20.  (p)  8  Ann.  c.  14. 

iff)  11  Geo.  2,  0.  19.  iq)  4  M.  &  Sel.  118. 

(h)  Com.  Dig.  Debt,  A.  6,  B.;  8  Bla.  Com.  (r)  6  B.  &  C.  512. 

281;  1  New  Rep.  104,  109.  (s)  Gilb.  Debt,  891,  892;  Salk.  209;  Com. 

(t)  Curtis  V.  Spitely,  1  Bing.  N.  C.  769;  Dig.  Debt,  A.  2. 

but  the  landlord  most  proceed  by  distress;  (0  1  Saund.  216, 218,  219,  n.  7,  8;  6  Mod. 

id,  ibid.;  or  bj  action  of  coyenant,  i(/.;  Long-  806;  8  East,  2. 

ham  V.  King,  Cro.  Car.  221.  (u)  9  Lev.   161;  1   Marsh.  284;  5  Taunt 

(A:)  82  H.  8,  c.  86.  667. 

(/)  1  Saund.  282,  note  1,  276.  {x)  4  Bunr.  2482;  5  M.  &  Sel.  108.     Qu, 

{m)  2  D.  &  R.  608;  14  Ves.  491.  if  the  defendant  die  in  execution,  id.  101. 

(n)  4  M.  &  Sel.  118;  2  Saund.  804,  note  8. 

(1)  It  seems  to  be  doubtful  whether  debt  will  lie  on  a  bail  bond  in  Massachusetts.  See  Lane 
V.  Smith,  2  Pick.  281.  It  has  since  been  decided,  that  debt  does  not  lie  on  a  bail-bond  in  Mas- 
Bochusetts.  Crantf'v.  Keating,  18  Pick.  889.  Pierce  v.  Reed,  2  N.  Hamp.  859:  otherwise  in 
Missouri,  Palmer  v.  Atchison,  1  Mis  176. 

(2)  Manning  v.  Pierce,  2  Scam.  4;  v^alter  v.  Richardson,  8  Monroe,  204. 

(8)  See  Shelburn  v.  Eldridge,  10  Vermont,  128;  Greathouse  o.  Smith,  3  Scam.  542;  Eames 
V.  Pettis,  4  Vermont,  856;  Headly  f.  Rohy,  6  Ohio,  521.  Debt  is  the  proper  form  of  action 
to  recover  a  sum  found  due  by  the  commissioners  upon  an  insolvent  estate,  ib.  But  see  Eichel- 
berger  r.  Symder,  8  Watts,  181. 

(4)  But  debt  on  a  judgment  may  be  supported  where  an  execution  has  been  levied  irregularly, 
and  without  producing  satisfaction.    Fish  v.  Sawyer,  11  Conn.  545. 
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been  discharged  out  of  custody  under  the  Lord's  Act,  debt  is  not  sustaina-  "•  »«»^- 
ble  (y) :  and  an  action  upon  a  judgment  has  become  less  frequent  since 
the  statute  {z)  which  precludes  the  plaintiff  from  recovering  costs  in  an 
action  on  a  judgment,  unless  the  Court  or  one  of  the  judges  thereof  shall 
otherwise  direct  (a).  It  appears  that  debt  lies  upon  the  judgment  (1) 
or  decree  of  a  colonial  or  foreign  Court,  4;c.  (6)  (2)  in  those  instances 
in  which  assumpsit  is  maintainable  upon  them,  and  which  have  been  al- 
ready, alluded  to  (c).  Debt  is  often  brought  upon  a  recognizance  of 
bail  (rf)  (3),  and  the  remedy  by  scire  facias  is  also  frequently  adopted. 
Upon  the  proceeding  by  scire  facias,  the  bail  are  not  liable  to  the  costs 
of  the  scire  facias,  unless  they  appear  and  plead  thereto  (e),  nor  are 
damages  for  detaining  the  debt  recoverable  (/).  And  it  appears  there- 
fore judicious  to  proceed  by  action  upon  the  recognizance  in  ordinary  ca- 
ses (ff).  So  debt  lies  upon  a  statute  merchant,  though  not  upon  statute 
staple,  because  the  seal  of  the  party  is  not  affixed  to  the  latter ;  but  it 
lies  *on  a  recognizance  in  the  nature  of  a  statute  staple,  to  which  the  seal  [  *112  J 
of  the  conusor  is  affixed  (A).  It  lies  also  on  a  sheriff^  s  return  o(  fieri  feci, 
which  is  in  nature  of  a  record,  to  recover  the  money  which  he  has  received 

Debt  is  frequently  the  remedy  on  statutes  either  at  the  suit  of  the  party  On  Statutea 
grieved,  or  of  a  common  informer  (A:).  In  some  cases  it  is  given  to  the 
party  grieved,  by  the  express  words  of  a  statute,  as  for  an  escape  out  of 
execution  (/) ;  though  not  for  an  escape  out  of  custody  under  au  attach- 
ment for  non-payment  of  costs  under  a  decree  in  equity  {m)  (4) ;  or 
against  a  tenant  for  double  value  for  not  quitting  in  pursuance  of  a  notice 
to  quit  given  by  his  landlord  (w).  And  if  a  statute  prohibit  the  doing  an 
act  under  a  penalty  or  forfeiture  to  be  paid  to  a  party  grieved,  and  do 
not  prescribe  any  mode  of  recovery,  it  may  be  recovered  in  this  form 
of  action   (o)  (5}  ;  as  treble  the  value  of  tithes  not   duly   set  forth    (/>) 


(y)  32  Geo.  2.  c.  28,  s.  20. 

(«)  43  Geo.  8,  c.  46,  s.  4. 

(a)  When  such  costs  will  be  allowed,  see 
Tidil.  Prac.  9th  ed.  909. 

(6)  See  4  B.  &  Cres.  418;  6  D  &  R.  474, 
8.  C;  3  TauDt.  85;  9  Price,  1. 

(c)  Ante,  101. 

{d)  Posty  vol.  ii.;  Gilb.  Debt,  896. 

(e)  SeciS  4-  9  W.  3,  c.  11,  s.  8;  8  B.  &  P. 
14. 

(/)  8  Burr.  1719. 

{g)  See  ffidd,  9th  edit.  1100. 

(A)  2Saund.   60,  70;  in  notia;  Com.  Dig. 


Debt,  A.  8. 

(t)  2  Saund.  843,  844,  note  2;  2  Show.  79; 
Hob.  206. 

(A:)  Com.  Dig.  Action  on  statute,  £.,  Bao. 
Ab.  Debt,  8. 

(/)  1  Ric.  2,  c.  12;  1  Si\und.  84,  86,  89, 
218;  Com.  Dig.  Debt,  A. 

(m)  Blower  v.  Uollis,  Cromp.  4r  M.  93. 

(n)  4  Geo.  2,  c.  28,  s.  1;  1  New  Rep.  174. 

(o)  1  Rol.  Ab.  598,  pi.  18,  19  ;  1  M.  &  Y. 
457. 

{p)  Id.  ibid.;  1  Ld.  Raym.  682;  post,  vol. 
11. 


(1)  M'Intyre  v.  Carrnth,  1  Const.  Rep.  457;  Headley  v.  Roby,  6  Hara.  527;  Carter  «. 
Crews,  2  Porter,  81.  Debt  lies  on  a  justice's  judgment.  James  v.  Henry,  16  John.  *238,  of 
another  state.  Cole  r.  Driscoll,  1  Blackf.  16.     See  Johnson  r.  Hayes,  8  Harring.  486. 

(2)  Jordan  v.  Robinson,  8  Shepley,  167;  M'Intire  v.  Carutb,  3  Brevard,  395;  Letson  v. 
Wadsworth,  2  Specrs.  277. 

(8)  Debt  lies  on  a  recognizance  to  the  commonwealth.     Commonwealth  v.  Green,  12  Mass.  1. 

(4)  Koones  v.  Maddox,  2  Harr.  &  Gill,  106. 

(5)  Adams  v.  Woods,  8  Cranch,  841 ;  Ex  parte  Marquand,  2  Oallison,  552.  Cushing  v. 
Dill,  2  Scam.  4G1;  Israel  v.  Jacksonville,  1  Scam.  291.  AVherever  a  statute  gives  a  right 
to  recover  damages  which  are  ascertained  by  the  act  itself,  an  action  of  debt  lies  and  is 
proper,  if  no  specific  remedy  is  provided.  Bhckburn  v.  B;iker,  7  Porter,  2^4.  Debt  lies  to 
recover  the  land  damages  assessed  against  a  Turnpike  under  the  Statute,  no  specific  remedy 
being  provided  therein.  Bigelow  r.  Cambridge  Turnpike,  7  M:iss.  202;  JcSvey  v.  Blue  Hill 
Turnpike,  10  Mass.  o68;  Rice  v.  Barre  Turnpike,  4  Pick.  180.  But  not  to  recover  them  against 
a  town,  the  Statute  having  provided  a  specific  remedy  by  distress  in  such  case.     Gcdney  v. 


112  / 


OF  THE   FORMS  OF   ACTIONS. 


II.   DEBT. 


or  treble  the  amount  of  damages  incurred  by  extortion  (^q).  Where  a 
statute,  incorporating  a  gas  company,  provided  that  the  expenses  of  ob- 
taining the  act  should  be  first  paid  out  of  the  subscriptions,  it  ^yas  held, 
that  the  attornies  who  obtained  the  act  might  recover  their  costs  in  an 
action  of  debt  founded  upon  the  statute  (r)  (I).  On  the  other  hand, 
upon  a  new  statute,  winch  prescribes  a  particular  remedy,  no  remedy  can 
be  taken  but  that  particular  remedy  given  by  the  act  (2).  Therefore  no 
action  of  debt  will  lie  for  a  poor's  rate  {s) ;  and  surveyors  of  highways 
cannot  maintain  debt  to  recover  composition  money  duly  assessed  in  lieu 
of  statute-duty,  the  remedy  by  distress  being  prescribed  by  the  Acts  of 
Parliament  (^).  Where  a  penal  statute  expressly  gives  the  whole  or  a 
part  of  a  penalty  to  a  common  inforrner^  and  enables  him  generally  to  sue 
for  the  same,  debt  is  sustainable  (w)  ;  and  he  need  not  declare  qui  tarn 
unless  where  a  penalty  is  given  for  a  contempt  (a:)  ;  but  if  there  be  no  ex- 
press provision  enabling  an  informer  to  sue,  debt  cannot  be  supported  in  bis 
name  for  the  recovery  of  the  penalty  (y). 

In  some  cases  this  action  is  the  peculiar  remedy,  as  against  a  lessee  for 
an  apportionment  of  rent,  where   he  has    been  evicted  from    part   of  the 
preniises  by  a  third  person ;  though  covenant  is  in  such   case  sustainable 
[    *113  1  against  the  assignee  of  the  lessee  (^r).     It  is  also  the  only  *remedy  against 
a  devisee  of  land,  for  a  breach  of  covenant  by  the  devisor  (a). 

Debt,  however,  is  not  in  any  case  sustainable,  unless  the  demand  be  for 
a  sum  certain,  or  foir  a  pecuniary  demand  which  can  readily  be  reduced  to 
a  certainty  (3),  as  in  the  instances  before  enumerated  (6) ;  nor  could  it  be 
supported  against  an  executor,  on  a  simple  contract  made  with  the  testator, 
unless -in  the  Court  of  Exchequer  (c),  or  in  those  cases  in  which  the  tes- 
tator, if  living,  could  not  have  waged  his  law  (o?),  though  if  the  executor 
pleaded,  and  did  not  demur,  he  could  not  afterwards  object  to  the  form  of 
action  (e)  ;  and  an  executor  might  be  sued  in  debt  upon  a  simple  contract 


When  tho 

peculiar 

remedy. 


When  not 
sustainable. 


iq)  2  Blft.  Rep.  1101. 

(r)  4  B.  &  C.  962;  7  D.  ^  R.  376,  S.  a 

(«)  Per  Dennison,  J.,  2  Burr.  1167. 

(0  1  M'tlel.  4-  Y.  450. 

(u)  Com.  Dig.  Action,  E.  1,  2. 

(x)   Id,  ibid.;    2  Saund.  874,  n.  1;  2.     Y 
Saund.  186,  n.  1. 

(y)  5  East,  813,  816;  Stra.  828;  Boc.  Ab. 
Action,  Qui  tarn,  A. 

(«)  2  East,  579,  580. 


(a)   7  East,  12. 

{b)  Ante,  108,  109 

(c)  1  New  Kep.  2D3;  Plowd.  182;  9  Co.  86 
b.;  1  Saund.  68,  216,  286;  2  Saund.  74,  n.  2, 
ante,  116.  117.  But  no  thii*d  person  can  ob- 
ject; 1  xMarsh.  280;  6  Taunt.  665;  3  B.  &  C. 
817. 

(rf)  1  Saund.  216  a.  note  4;  9  Co.  87  b. 

(c)  Plowd.  182;  1  Marsh.  72;  5  Taunt.  836, 
665,  S.  C;  8  B.  &  C    317. 


Tewksbury,  8  Mass.  807.  See  Smith  v.  Drew,  5  Mass.  614.  But  one  penalty  can  be  recovered 
against  a  justice  of  the  pence  under  the  "  supplement  to  the  act  for  preventing  clandestine 
marriages,"  passed  the  14th  day  of  February,  1729-80.  (Purd.  Dig.  510.)  Hill  v.  Williams, 
12  Serg.  &  R.  287.  Under  a  penal  statute  only  one  penalty  is  recoverable  for  one  olfence  or 
entire  transaction.  Corporation  of  New  York  v.  Ordrenan,  12  John.  122.  If  the  party  baa 
no  other  right  than  what  is  derived  from  the  statute,  his  remedy  also  must  be  under  the  statute. 
Almy  V.  Harris,  2  John.  175.  , 

(1)  See  Andover  Turnpike  v.  Gould,  6  Mass.  40;  Same  v.  Hay,  7  Mass.  102;  Franklin  Glass 
Co.  V.  White,  14  Mass.  286,  Pcabody  v.  Hoyt,  10  Mass.  36;  Commissioners  r.  Harrington,  1 
Blackf.  260;  Woods  v.  Pettis,  4  Vermont  556;  Wiley  v.  Bale,  1  Metcalf,  553.  Where  the  direc- 
tors of  a  bank  are  made*by  statute  responsible  for  the  debts  of  the  bank,  debt  will  lie  against 
them.     Falconer  v,  Campbell,  2  M'Lean,  195. 

(2)  Smith  V.  Drew,  5  Mass.  514;  Gedney  r.  Tewksbury,  8  Mass.  307.  Smith  v.  Woodman, 
8  Foster,  (N.  H.)  520.  Debt  is  the  proper  form  of  action  against  a  stockholder  of  a  joint  com- 
pany, by  the  Charter  of  which  stockholders  are  liable  in  their  individual  capacities  for  the  pay- 
ment of  debts,  contracted  by  tiie  Company,  to  the  nominal  amount  of  stock  held  by  them  re- 
spectively.    Simonson  v.  Spencer,  15  Wend.  648. 

(8)  Little  V.  Mercer,  9  Missou.  218. 
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wvich  he  had  entered  into  in  his  representative  capacity  (/)  ;  and  now  by  ^  ^*»» 
3  &  4  W.  4,  c.  14,  s.  14,  it  is  enacted,  "  that  an  action  of  debt  on  a  sim- 
ple contract  shall  be  maintainable  in  any  Court  of  common  law  against  any 
executor  or  administrator  (1).  Debt  cannot  be  supported  for  a  debt  pay- 
able by  instalments  till  the  whole  of  them  be  due  {(/)  (2).  though  for  rent 
payable  quarterly,  or  otherwise,  or  for  an  annuity,  or  on  stipulation  to  pay 
JEIO  on  one  day,  and  £10  on  another,  debt  lies  on  each  default  (A)  ;  and 
even  where  one  sum  is  payable  by  instalments,  if  the  paypient  be  secured 
by  a  penalty,  debt  is  sustainable  for  sucli  penalty  (i)  (3).  When  the  land- 
lord has  accepted  rent  from  the  assignee  of  a  lessee,  he  cannot  sustiiin  debt 
against  the  lessee  or  his  personal  representative,  but  must  proceed  by  ac- 
tion of  covenant  on  the  express  contract  (/:) ;  and  debt  is  not  sustainable 
on  a  collateral  contract^  as  on  a  promise  to  pay  the  debt  of  another  in  con- 
sideration of  forbearance,  &c.  (/)  (4),  nor  against  the  endorser  of  a  bill  or 
note,  or  by  an  indorsee  against  the  acceptor  (wi)  ;  and  it  seems  questiona- 
ble whether  it  is  sustainable  in  any  case  upon  a  note  or  bill,  unless  on  the 
face  of  it  it  appears  thai  it  was  giveh  for  value  received  (ji).  But  it  may  be 
supported  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  payable 
to  the  drawer  or  his  order,  for  value  received  in  goods  (o)  (5). 

Formerly,   when  trial  by  wager  of  law  was  in  practice,  the  action  of    ^^  Waeer  of 
assumpsit  was  preferable  to  that  of  debt  on  simple  contract  (/?).      That  er^ifficul-  " 
mode  of  defence  and  trial  was  in  general  in  force  *when  the  debt  was  due  ties  and  ad- 
on  a  simple  verbal  contract  {jq)   (G),  and  it  might  have  been  adopted  (ex-  vantages. 

[  *114  ] 

(/)    5  Bing.  200.  ^  (/)  Hardr.  486;  Com.  Dig.  Debt,  B;  2  B. 

(J)  1  Hen.  Bl.  5o4;  2  Saund.  353,  n.  6,  8  &  P.  83;  Cro.  Car.  107,  193;  1  Salk.  28. 
Co.  22  a.;  Selw.  N.  P.  681,  n.;  ante^  116, 117;  (m)  2  B.  &  P.  78. 

Bac.  Ab.  669.  (n)  Creswcll  r.  Crisp,  2  Dowl.  685;  Lyona 

(A)   I(L  ibid.  v,  Cohen,  8  Dowl.  843;  finie,  124. 

(i)  8  4-9.  Wra.  3,  c.   11;  Bac.  Ab.  Debt,  (o)  1  B.  &  C.  674;  3D.  &  R.  165,  S.  C. 

B;  1  Wils.  80;  Com.  Dig.  Action,  F.  (p)  3  Bla.  Com.  347. 

{k)  Ante,  66;  1  Saund.  241,  242,  n.  5;  2  {q)  8  Bla.  Com.  347;  Barry  v.  Robinson,! 

Saund.  181,  182,  2'J7,  n.  4,  803,  h.  6,  306;  I  New  Rep.  203;  4  D.  ^  R.  207;  King  v.  Wil- 

Bac.  Ab.  Debt,  D.;  Com.  Dig.  Debt;  4  Taunt.  liams,  8  Bar.  &  Cres.  538. 

642.       ■ 

(1)  Debt  will  lie  on  an  implied  promise  against  an  executor  having  assets.  Knapp  v.  Han- 
ford,  6  Conn.  170.     See  Tupper  r.  Tapper,  3  Ham.  887. 

(2)  Fontaine  v.  Areata,  2  McLean,  127;  Farnham  v.  Hay,  3  Blackf.  167. 

(3)  It  has  been  held  that  where  the  condition  of  a  bond  was  for  the  payment  of  interest  an- 
Dually,  and  the  principal  at  a  distant  day,  the  interest  might  be  recorercd  before  the  principal 
was  due,  by  an  action  of  debt  on  the  bond.     Sparks  r.  Garigues,  1  Binn.  152"? 

(4)  Tappan  r.  Campbell,  9  Yerger,  436;  Long  v.  Long,  1  Hill,  579.  But  debt  was  held  to 
lie  upon  a  guaranty  in  these  words,  **  I  guaranty  the  payment  of  the  within  note  to  A.  for  value 
received.'*     Brown  v.  Bussey,  7  Humph.  573;  Hall  v,  Rogers,  7  Humph.  536. 

(6)  See  ante,  108,  notes. 

An  action  of  debt  will  lie  for  the  payment  of  a  stipulated  sum  in  property,  Snell  v.  Kirby, 
8  Mis.  21 ;  Dorsy  r.  Lawrcs;'*,  Hardin  608;  Henry  v.  Gamble,  Minor,  15.  But  see  Watson  r. 
M*Nairy,  1  Bibb.  356;  Brunner  r.  Kelsoe,  ib.  487;  Mattox  t?.  Craig,  ib.  584. 

A  single  bond  payable  in  cotton  will  sustain  an  action  of  debt  Ballinger  r.  Thurston,  4  Con. 
Ct.  447;  Crawford  v.  Daigle,  2  Virg.  Ca.  521;  Bradford  v.  Stewart,  Minor,  44. 

It  is  said  that  debt  will  not  lie  on  a  writing  obligatory  for  the  payment  of  a  sum  certain  in 
bank  notes.     Wilson  v.  Hickson,  1  Blackf.  280;  Osborn  v.  Fulton,  ib.  284;  Scott  v.  Coanover, 

1  Halst.  222;  Campbell  v.  Weister,  1  Litt.  30;  Sinclair  r.  Piercy,  5  J.  J.  Marsh.  08.     Ante, 
108,  note.    Beirne  i'.  Dunlap,  8  Leigh,  514;  Hudspeth  v.  Gray,  5  Pike  167;  January  p.  Henry, 

2  Munroe,  68;  S.   C.   3  Munroc,  8;  Deberry  r.  Darnell,  5  Yerger,  451;  Young  v.  Scott,  6 
Alabama,  476. 

(6)  By  the  act  for  the  amendment  of  the  lawy  wager  of  law  is  abolished  in  every  case  except 
that  of  nnn  summons  in  real  actions.  Laws  N.  Y.  sess  86,  c.  56,  s.  24. — 1  R.  L.  525.  It  still 
exists  as  part  of  the  law  of  Pennsylvania,  1  Binn.  543;  and  there  are  other  recognitions  of  its 
existence  to  bo  found  in  various  Acts  of  Assembly,  which  provide  that  in  certain  actions  it  shall 
not  be  admitted.    See  8th  sec.  of  the  Act  of   18tb  of  Feb.  1785,  [habeas  corpusi  2  Sm.  Laws, 

Vol.  I.  18 


114  OF  THE   FORMS   OF  ACTIONS. 

II.  DEBT,  cept  in  the  Exchequer,  or  when  the  creditor  has  become  so  by  legal 
necessity,  as  in  the  case  of  a  debt  to  a  goaler,  or  innkeeper,  &c.  for  fees) 
(r)  ;  but  of  late  it  was  so  disused  and  discountenanced  {s)  (1,)  that 
debt  had  become  very  frequent,  and  was  preferable  in  some  respects  to 
the  action  of  assumpsit,  the  judgment  therein  being  final  in  the  first  in-^ 
stance,  and  not  interlocutory  as  in  assumpsit.  And  at  length  the  8  &  4 
W.  4,  c.  42,  sect.  13,  enacts  '*that  no  wager  of  law  shall  hereafter  be 
allowed."  It  was  once  considered  that  in  an  action  of  debt  the  plaintifiF 
could  not  in  any  case  recover  less  than  the  sum  demanded  (^),  and  that  if 
the  plaintiff  could  not,  upon  the  indebitatus  or  quantum  meruit  count,  prove 
that  he  was  entitled  to  recover  the  precise  sum  alleged  to  be  due,  he  must 
be  nonsuited.  It  is,  however,  now  completely  settled,  that  the  plaintifi* 
may,  in  debt  on  simple  contract,  prove  and  recover  less  than  the  sum 
stated  to  be  due  in  his  'declaration  (i/)  (2) ;  for  the  difference  is,  that 
where  debt  is  brought  upon  a  covenant  to  pay  a  sum  certain,  a  variance 
in  the  statement  of  the  sum  mentioned  in  the  deed  will  vitiate ;  but  where 
the  deed  relates  to  the  matter  of  fact,  there,  though  the  plaintiff  demand 
more  than  is  due,  he  may  enter  a  remittitur  {^x), 
Declara-  The  declaration  in  this  action,  if  on  simple  contract,  must  show  the  con- 

t;ona,  plead-  gjderation  On  which  the  contract  was  founded,  precisely  as  in  assumpsit : 
'  '  and  should  state  either  a  legal  liability,  or  an  express  agreement;  but  it 
must  be  alleged  that  the  defendant  agreed^  not  that  he  promised^  to  pay  the 
debt,  (y).  But  on  specialties^  or  records^  no  consideration  need  be 
shown,  unless  where  the  performance  of  the  consideration  constitutes  a 
condition  precedent,  when  performance  of  such  consideration  must  be 
averred :  and  where  the  action  is  founded  on  a  deed,  it  must  be  declared 
upon,  except  in  the  instance  of  debt  for  rent  {z).  If  the  declaration  go 
for  damages  for  the  detention  of  the  sum  expressly  agreed  to  be  paid,  as  for 
interest,  the  damages  at  tlie  conclusion  must  be  proportionably  increased  and 
not  as  usual  be  merely  nominal  (a).  The  plea  of  j;he  general  issue  to  debt  on 
simple  contracts,  or  on  statutes,  or  where  the  deed  was  only  matter  of  in- 
ducement, was  formerly  nil  debet.  But  now,  by  reg.  gen.  Hil.  T.  4  W.  4,  the 
plea  of  7iil  debet  is  abolished,  and  it  is  ordered  that  in  actions  of  debt  on 
simple  contract,  other  than  on  bills  of  exchange  and  promissory  notes,  the 
I  *115  ]  defendant  may  plead  "  that  he  never  was  *indebted  in  manner  and  form 
as  in  the  declaration  alleged,'^  &c.  (6).  In  debt  on  specialty,  the  plea 
denying  the  Execution  of  the  deed  set  out-  in  the  declaration,  is  non  est 
factum  (c) ;  and  to  debt  on  record,  md  tiel  record ;  and  as  those  pleas 

(r)  3  Bla.  Com.  345,  846;  1  Saund.  216  a.  (x)  Per  Holt,  C.  J.,  2  Lord  Raym.  816. 

n.  1 ;  9  Co.  87  b.  (y)  2  T.  R.  28,  80;  12  Mod.  511 ;  3  B.  4-  A. 

(«)  4  D.  &  R.  20(5.  208;  2  Smith,  618;  2  B.  &  P.  78;  posL 

(0  3  Bla.  Com.   166;  2  Sir  W.  Bla.  1221;  (s)  1  New  Rep.  104. 

2  T.  R.  28;  Bui.  N.  P.  171;  Stra.  1089.  (a)  Watkins  v.  Morgan,  6  C.  &  P.  661. 

(m)  1  Hen.  Bla.  249,  650;  Dougl.  6;  11  {b)  Po«^  chapter  on  Pleas. 

East,  62.  (c)  2  Lord  R<iym.  1600. 

275;  and  sect.  9  of  the  Act  of  22cl  April,  1794,  [vice,  &c.]  3  Sin.  Laws,  182.— 10  vSerg.  &  R. 
821 ,  322.  See,  however,  Childres  v,  Emory,  8  Wheat.  642,  denying  the  doctrine  of  Barry  v, 
Robinison.  1  B.  &  P.  N.  R,  293. 

(1)  In  a  recent  instance,  however,  a  defendant  succeeded  in  forcing  the  plaintiff  to  abandon 
his  action,  by  having  recourse  to  it.     King  v.  Willinms,  2  B.  &  C.  538. 

(2)  Ncwlin  w.  Palmer,  11  Serg.  &  R.  100;  United  States  p.  Colt,  Peters'  U.  S.  146.  Where 
a  penalty  of  double  the  value  of  a  specific  article,  was  given  by  statute  to  a  common  informer,  it 
WAS  held  that  the  plaintiff  might  recover  in  debt  less  than  the  sum  stated  in  the  declaration. 
Perrin  v.  Slkes,  1  Day,  19, 
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merely  deny  the  existence  of  the  deed,  or  record,  most  matters  or  "•  ^■w'- 
grounds  of  defense,  must  now  in  debt  on  a  deed  be  specially  pleaded. 
The  pleadings  in  debt  will  be  folly  noticed  in  subsequent  parts  of  the 
work.  The  judgment  in  the  plaintiff's  &vor,  which  at  common  law  is 
final,  in  all  cases  is,  that  the  plaintiff  recover  his  debt,  and,  in  general, 
nominal  damages  for  the  detention  thereof;  and  in  cases  under  the  8  &  9 
W.  3,  0.  11,  it  may  also  be  awarded,  that  the  plaintiff  have  execution  for 
the  damages  sustained  by  the  breach  of  a  bond,  conditioned  for  the  per- 
formance of  covenants ;  and  the  plaintiff,  unless  in  some  penal  and  other 
particular  actions,  is  in  general  entitled  to  full  costs  of  suit,  although  the 
damaged  recovered  be  under  40^.  {d) ;  unless  the  judge  certify  under  the 
statute  (e).  (1) 

m.     COVENANT.' 

The   rules  respecting  this  action  are  few  and  simple.     It  is  a  remedy        m. 
provided  by  law  for  the  recovery  of  damages  for  the  breach  of  a  cove-    covesaki. 
nant  or  contract  under  seal   (^)    (2).     It  cannot   be  maintained   except  ^^  general, 
against  a  person  who,  by  himself,  or  some  other  person  acting  on  his  be- 
half, has  executed  a  deed  under  seal,  or   who,  under  some   very   peculiar 
circumstances,  which  will  be  noticed  hereafter   (A),  has  agreed  by  deed  to 
do  a  certain  thing  (t)  (3).     In  the  case  of  a  covenant  under  seal,  an  ac- 
tion of  covenant   may   be  supported,  whether  such  covenant   be  contained 
in  a  deed-poll  or  indenture  (A) ;  or  be  express  or  implied  by  law  from 
the   terms  of  the  deed  (J)  (4)  ;  or  be  for  the  performance  of  something  J™ie  eskiit 
infuturOy  or  that  something  has  been  done  (//').     In  some  cases  it  is  sus-  656.' 
tainable,  although  the  covenant  relate  to  matter  in  prrBsentif  as  that  the 
eovenantor   is  seized  and  hath  good  title  {n) :  though  it  is  said,   that   in 
general  covenant  will  not  lie  on  a  contract  in  prcesenti  as  on  a  covenant 
to  stand  seized ;  or  that  a  certain  horse  is  "^yonrs ;  or  shall  henceforth  be  [    *116  ] 
the  property  of  another   (o).     It   is   not  essential  that   the   word  "cove- 
nant''should  be  in  the  instrument,  in  order  to  render  the  defendant  lia- 
ble in  covenant  (/>) ;  nor  is  it  material  that  the  covenantee  has  not  exe- 


{d)  Tidd*8  Prac.  9th  ed.  946,  908,  984. 

(«)  48  Eliz.  c.  6. 

C^)  2  Lord  Raym.  1536;  F.  N.  B.  145; 
Cro.  Jao.  606;  Com.  Dig.  Pleader,  2,  V.  2, 
CoTenant,  A.  1.- 

(A)  Post,  118. 

(t)  5  B.  &  C.  602. 

{k)  1  Rol.  Ab.  617,  pi.  40;  Com.  Dig.  Cot- 
enant,  A.  1. 

{I)  Com.  Dig.  Covenant,  A.  2;  6  Moore, 
199,  202,  note  a.;  1  Bing.  488;  9  B.  &  C. 
606;  1  C.  &  J.  105,  8.  C. 

(m)  Com.  Dig.  Covenant,  A.  1;  Bao.  Ab. 
Covenant,   A.;     Plowd.   808;    6   Bing.   666. 


What  is  considered  an  implied  covenant,  so 
as  to  render  this  the  proper  remedy,  see  12 
East,  179,  182;  18  East,  68,  71,  74;  Piatt  on 
Cov.  46,  &c.;  Index,  lb.  Implied  Covenant. 
Covenant  on  the  word  "demise"  in  a  lease, 
6  B.  &  Cres.  609;  4  Taant  829;  6  Bing.  666- 
.ani€y  61. 

(n)  8  Woodd.  86,  86;  2  B.  &  P.  18;  2 
Saund.  181  b.;  4  M.  &  Sel.  68;  6  Bing.  666. 

(0)  Plowd.  808;  Finch,  49  b.;  Com.  Dig. 
Covenant,  A.  1 ;  Yin.  Ab.  Covenant,  A.  pi.  6, 
G.  8;  Piatt  on  Cov.  8 

(|))  6  Moore,  208. 


(1)  The  verdict  and  judgment  in  debt  should  show  how  much  is  for  debt  and  how  much  for  dam 
ages.    Loose  r.  Loose,  86  Penn.  State,  628. 

(2)  Gale  v.  Nixon,  6  Co  wen,  446;  Ludlow  v.  Wood,  1  Pen.  66;  Bilderbach  v,  Ponner,  2 
Halst.  64;  Triblo  o.  Oldham,  6  J.  J.  Marsh.  187;  Vicary  v.  Moore,  2  Watts,  461;  M'Yoy  v. 
Wheeler,  6  Porter.  201. 

(8)  See  Somerville  r.  Stephenson,  2  Stewart,  271;  Vioary  v.  Moore,  2  Watts,  461;  Rees  v. 
Overbaugb,  6  Cowen,  746;  Powers  v.  Ware,  2  Pick.  461;  Bassett  v.  Jordan,  1  Stewart,  862;  U. 
States  V.  Brown,  Paine,  422;  ^owell  v.  Clark,  2  Penn.  617;  Bell  v.  Curtis,  1  Pen.  142. 

(4)  As  to  implied  covenants  of  title  or  warranty,  see  Frost  v.  Raymond,  Caines,  88.  Kent 
V.  Welch,  7  John.  258;  Dorsey  v.  Jackman,  1  Serg.  &  R.  42.  Implied  covenants  may  be  set 
forth  in  the  declaration  in  the  same  manner  as  if  they  were  expressed  in  the  instrument.  Gran* 
nis  v.  Clark,  8  Cowen,  86;  Bajmey  v.  Keith,  6  Wend.  602. 
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Ill 

COVENANT* 


On  what 
particular 
deeds  and 
coTenants  it 
lies. 


cuted  the  deed  (y).  It  would  be  foreign  to  the  present  inquiry,  relating 
merely  to  the  application  of  remedy,  to  examine  into  the  nature  and  de- 
scription of  the  different  covenants,  which  are  to  be  found  in  the  works 
referred  to  in  the  note  (r). 

Covenant  is  the  usual  remedy  upon  indentures  of  apprenticeship,  against 
the  master  for  not  instructing  his  apprentice,  or  against  the  party  wno 
covenanted  for  the  due  service  of  such  apprentice,  but  it  will  not  lie 
against  an  infant  apprentice  {s)  (1).  It  lies  also  on  articles  of  agreement 
under  seal  {t),  or  deeds  or  separate  maintenance  (?/)  ;  and  on  covenants 
in  deeds  of  conveyance,  &c.  for  good  title,  &c.  (:r)  ;  on  charter-parties  of 
affreightment  (y)  ;  on  policies  of  insurance  under  seal  against  fire,  &c. 
(^r);  and  on  annuity  and  mortgage  deeds ;  though  debt  in  the  last  in- 
stances is  in  general  preferable  when  the  demand  is  for  money ;  and  it 
seems  that  covenant  lies  on  a  bond,  for  it  proves  an  agreement  (a). 

An  action  of  covenant  is  also  the  usual  remedy  on  leases  at  the  suit  of 
the  lessee,  his  executor  or  assignee,  against  the  lessor,  &c.  for  the  breach 
of  a  covenant  for  quiet  enjoyment,  &c.  and  by  the  lessor,  &c.  against  the 
lessee,  for  non-payment  of  rent,  not  repairing,  &c. 

At  common  law,  upon  the  death  of  a  lessor  seised  in  fee,  his  heir  might 
sue  for  subsequent  breach  of  a  covenant  running  with  the  land,  although 
not  named  in  the  lease  {b)  ;  and  the  action  of  debt  lay  for  the  assignee  of 
the  reversion  for  rent,  at  common  law  (c) ;  but  no  persons  could  formerly 
support  an  action  of  covenant^  or  take  advantage  of  any  covenant  or  con- 
dition, except  such  as  were  parties  or  privies  thereto  ;  and  of  course  no 
grantee  or  assignee  of  any  reversion  or  rent  could  maintain  this  form  of 
action.  To  remedy  this  the  statute  32  Hen.  8,  c.  84  (2),  gives  the  as- 
signee of  a  reversion  the  same  remedies  against  the  lessee,  or  his  assignee, 
or  their  personal  representatives,  upon  covenants  running  with  the  land  as 
the  lessor  or  his  heir,  or  their  successor,  had  at  common  law  ;  and  on  the 
[  "^117  ]  other  hand,  ^such  assignee  is  liable  by  the  statute  to  an  action  for  a 
breach  of  the  covenant  running  with  the  land,  as  the  lessor,  &o.  was  at 
common  law  (of).  An  assignee  of  part  of  the  reversion  (e),  and  the  re- 
mainder man  (/),  are  within  the  statute.  We  have  already  observed, 
that  debt  is  the  remedy  given  by  the  82  Hen.  8,  c.  87,  to  executors  of 
persons  wlio  were  seized  in  fee,  or  for  life  of  property,  to  recover  arrears 
of  rent  which  accrue  due  to  the  testators ;  and  to  husbands,  who  survive 


On  leases. 


{q)  Post,  119. 

(r)  Selw.  N.  P.  Covenant;  Com.  Dig.  Cov- 
enant, A.  2,  8,  4;  Bao.  Ab.  Covenant;  Piatt 
on  Cov. 

(«)  Cro.  Car.  179. 

(0  8  Swanst.  647. 

(u)  2  New  Rep.  148. 

(x)  2  Saund.  175, 178, 181;  2  B.  &  P.  18; 
8  East,  491. 

(y)  8  East,  288;  1  New  Rep.  104;  12 East, 
179,  678,  683;  see  6  Moore,  416. 

{z)  6  T.  R.  710;  2  Marsh.  601,  n.  a.  and  6 
Geo.  1.  0.  18;  6  Moore,  199,  202.    When  the 


directors  of  an  insurance  company  are  not 
personally  liable,  6  Moore,  199,  202,  note. 

(a)  1  Ch.  Ca.  294;  8  Swanst.  648;  8  Lev. 
119;  Hard.  178;  Com.  Dig.  Covenant,  A.  2. 

(6)2  Lev.  92,  and  see  the  concluding  words 
of  the  statute  22  H.  8,  o.  84,  s.  1. 

(c)  1  Saund.  241,  c. 

{d)  8  Bla.  Com.  158.  See  the  observations 
on  the  Statute,  Bao.  Abr.  Covenant,  E.  5; 
Vin.  Ab.  Covenant,  K.  8.  As  to  the  parties 
to  sue  and  be  sued,  ante,  16,  48. 

(e)  2  B.  &  Aid.  105;  4  B.  at  C  167 

(/)  8  M.  ^  Sel.  382. 


(1)  Aliter  in  Pennsylvania,  where  the  remedy  is  given  by  statute,  and  where  an'infant  can- 
not be  bound  apprentice  unless  by  an  instrument  under  seal.  Comm.  v.  Wiltbank,  10  Serg.  & 
B.416. 

(2)  ^ideLaws  N.  Y.  sess.  86,  c.  81  R.  L.  868.  The  English  statute  is  in  force  in  Pennsyl 
vania,  except  such  parts  as  relate  to  the  king  of  England  and  his  grantees.  Roberts*  Dig.  226 
8Binn.  620. 
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their  wives  to  recover  rents  which  became  due  in  the  life-time  of  the  latter,        ^^• 
in  respect  of  their  freehold  property  (1).  covenant. 

Where  the  demand  is  for  rent  or  any  other  liquidated  sura,  the  lessor 
has  an  election  to  proceed  in  debt,  or  covenant,  against  the  lessee,  unless 
he  has  accepted  the  assignee  as  his  tenant,  or  his  lessee  has  become  bank- 
rupt, in  which  case  the  action  of  debt  is  not  in  general  sustainable  ;  and  the 
lessor  c?in  only  sue  the  lessee,  after  such  assignment,  in  covenant,  and  then 
only  upon  an  express  covenant,  and  not  upon  a  covenant  in  law  (j^).  On' 
the  other  hand,  as  a  personal  contract  cannot  be  apportioned,  where  there 
has  been  an  eviction  from  a  part  of  the  land,  even  by  a  stranger,  the  lessee 
cannot  be  sued  in  covenant,  but  only  in  debt ;  though  a  distress  may  be 
supported  (A).  With  respect  to  the  assigyiee  of  the  lessee,  the  lessor  may 
support  debt  (2),  or  covenant,  at  common  law  (i) ;  and  an  assignee  of  a 
part  of  the  premises  may  be  sued  in  covenant  (Jc)  (8)  though  not  in  debt 
(/),  and  it  lies  for  an  apportionment  against  the  assignee  of  the  lessee,  in  case 
of  a  partial  eviction  by  a  stranger,  though  we  have  seen  that  it  is  not  in  such 
case  sustainable  against  the  lessee  {m). 

It  is  a  general  rule,  as  before  observed  (71),  that  covenant  lies  upon 
an  implied  covenant,  or  a  covenant  in  law ;  as  on  the  word  **  demise," 
which  amounts,  in  general,  in  the  absence  of  an  express  covenant  to  a  stip- 
ulation for  quiet  enjoyment  during  the  term  (4)  but  we  may  remember 
that  such  implied  covenant  ceases  with  the  estate  of  the  covenantor,  and 
will  not  furnish  the  lessee  with  a  remedy  against  the  executors  of  his  lessor, 
if  the  latter  were  only  tenant  for  life,  and  the  remainder-man  evict  the  les- 
see (0). 

From  the  preceding  observations,  it  appears  that  the  action  of  cove- 
nant, being  for  the  recovery  of  damages  for  the  non-performance  of  a  con- 
tract under  seah  differs  very  materially  from  the  actions  of  assumpsit  and 
debt.  Assumpsit,  though  for  the  recovery  of  damages,  is  not  in  general 
sustainable  where  the  contract  was  originally  under  seal,  *or  where  a  [  *118  ]) 
deed  has  been  taken  in  satisfaction  (^) ;  and  though  debt  is  sustainable 
upon  a  simple  contract,  a  specialty,  a  record,  or  a  statute,  yet  it  lies  only 
for  the  recovery  of  a  sum  of  money  in  numero,  and  not  where  the  dama- 
ges are  unliquidated  and  incapable  of  being  reduced  by  averment  to  a 
certainty  (5^)  ;  and  though,  where  the  object  of  the  action  of  the  cove- 
nant is  the  recovery  of  a  money  demand,  the  distinction  between  the 
terms  ''damages,"  and  **  money  in  numero,^^  may  not  on  the  first  view 
appear  substantial,  yet  we  shall  find  it  material  to  be  attended  to  (r). 
Covenant  and   debt  are   concurrent    remedies    for    the   recovery  of  any 

(g)  Ante,  49;  1  Saund.  241,  n.  6;  1  T.  B.  (m)  2  East,  576;  2  M.  &  8eL  277. 

02;  Cro.  Jac.  523;  Callen,  392,  81)8.  (n)  AnU,  118. 

(A)  2  East.  575;  2  M.  &  Sel.  277.  (0)  6  Bing.  656;  anU,  58. 

(t)  1  Saund.  241  c;  8  Co.  22  b.;  2  East,  (p)  Ante,  98,  99. 

580.  (q)  3  Lev.  129;  Bui.  N.  P.  167. 

(A;)  Congham  v.  King,  Cro.  Car.  221 ,  cited  (r)  Rien  in  arrere  is  a  good  ploa  in  debt 

1  Bing.  N.  C.  758;  Sir  W.  Jo.  245;  2  East,  for  rent,  but  not  in  covenant,  because  the  lat- 

580.  ter  action  is  for  damages,  Cowp.  588,  589. 

(/)  Curtis  V,  Spitty,  1  Bing.  N.  C.  756. 

'J                                ■      ■  .. 

(1)  A  warranty  of  lands,  in  a  deed  in  fee,  is  the  subject  of  a  personal  action  of  covenant 
against  the  executors  of  the  warrantor,  in  New  York  and  New  Jersey.  Towniend  v»  Morris,  6 
C^wen,  128;  Chapman  v.  Holmes,  5  Halst.  20, 

(2)  Norton  v.  Vultee,  1  Hall,  884. 

(8)  But  see  Fulton  v.  Stewart,  2  Ohio,  215. 
(4)  Grannis  v.  Clark,  8  Cowen,  86. 
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ui.  martey  demand,  where  there  is  an  express  or  implied  contract  in  an  instru- 
oovBKAMT.  xnent  under  seal  to  pay  it;  but  in  general  debt  is  the  preferable  rem- 
edy, as  in  that  form  of  action  the  judgment  is  final  in  the  first  instance,  if 
the  defendant  do  not  plead, 
peculiar  op  Covenant  is  the  peculiar  remedy  for  the  non-performance  of  a  contract 
best  remedy,  under  seal,  where  the  damages  are  unliquidated,  and  depend  in  amount  on 
the  opinion  of  the  jury,  in  which  case  we  have  seen  that  neither'debt  or 
assumpsit  can  be  supported  {s)  (1).  It  is  the  proper  remedy  where  an 
entire  sum  is  by  deed  stipulated  to  be  paid  by  instalments,  and  the  value 
is  not  due,  nor  the  payment  secured  by  a  penalty  {i)  (2).  And  it  is  fre- 
quently more  advisable  to  proceed  in  coyenant  on  a  lease,  &c.  for  general 
aamages  than  to  declare  in  debt,  for  a  penalty,  securing  the  performance  of 
a  covenant ;  because,  if  the  party  elect  to  proceed  for  the  penalty,  he  is 
precluded  from  afterwards  suing  for  general  damages;  and  he  cannot, 
in  case  of  further  breaches,  recover  more  than  the  amount  of  the  penalty, 
and  in  many  cases  before  he  can  issue  execution,  he  must  proceed  under  the 
statute  8  &  9  W.  8,  c.  11  ;  whereas  if  he  proceed  in  covenant  for  every  re- 
peated breach,  he  may  ultimately  recover  beyond  the  amount  of  the  penalty 
(«/)  (8).  And  where  rent  is  due  upon  a  lease,  and  there  has,  also  been 
another  breach,  as  for  not  repairing,  for  which  the  plaintiiF  claims  unliqui- 
dated damages,  covenant  is  preferable  to  debt ;  because  in  the  former,  both 
the  breaches  of  covenant  may  be  included  in  one  action,  and  damage  for  the 
whole  demand  may  be  recovered. 
When  not  ^^  ^he  Other  band,  covenant  cannot  in  general  be  supported  unless  the 

Bustainable.  contract  were  under  seal,  and  when  it  is  by  parol  the  plaintiff  must  pro- 
ceed by  action  of  assumpsit  {x)  (4).  But  by  special  custom  in  London 
(^)  and  Bristol  {z),  covenant  lies,  although  the  contract  be  not  under 
seal.  So  against  the  lessee  or  patentee  of  the  crown,  a  covenant  may  be 
[  *119  ]  supported,  although  he  did  not  seal  the  lease,  or  any  "^counterpart  of  the 
lease,  it  being  matter  of  record,  and  the  lessee's  acceptance  of  the  demise 
being  in  such  a  case  as  obligatory  as  an  express  covenant  {d),  A  peculiar 
case  is  put  in  Co.  Lit.  (e)  ;  viz.  that  if  a  lease  be  made  to  A.  and  B.  by 
indenture  between  the  landlord  of  the  one  part,  and  A.  B.  of  the  other  part, 

(s)  Ante,  98,  112.  113.  B.  146,  A.;  Com.  Dig. London,  n.  1. 

(/)  Com.  Dig.  Action,  F.;  2  Saund.  808,  (z)  1  Leon.  2' 

n.  b.  (rf)  Cro.  Jac.  240,  899,  521;   Com.  Dig. 

(u)  Burr.  1087,  1861;  Lord  Raym.  814;  Coyenant,  A.  1;  Yin.  Ab.  Covenant,  B.  pi.  1; 
Dougl.  97;  13  East,  847, 848.  Piatt  on  Cov.  9,  10. 

(x)  Ante,  98,  99.  (€)  281  a. 

(y)  22  E.  4,  8  a.;  Priv.  Lond.  149,  P.  N. 

(1)  See  Wilson  v.  Hickson,  1  Blackf.  281;  Osborne  v.  Fulton,  ib.  284;  Harper  t.  Levy,  ib. 
294;  Coldren  v.  Miller,  ib.  291,  cited  ante,  108,  109  in  note;  Hedges  v.  Gray,  1  Black£  216. 
No  action  but  coTenant  will  lie  on  an  instrument  under  seal,  in  the  words,  *'  Due  A.  B.  $10,43 
value  received,  payable  in  cotton."  Fortenbury  v.  Turustall,  6  Pike,  268;  January  v.  Henry, 
2  Monroe,  58. 

(2)  Vide  Co.  Litt.  292;  Bao.  Abr.  Debt,  B.  Stevens  v.  Chamberlin,  1  Vermont,  25,  Fontaine 
V.  Aresta,  2  AMcLean,  127. 

(8)  So  if  the  instrument  by  which  the  party  binds  himself  in  a  penalty  for  the  performance 
of  a  contract  be  not  under  seal,  the  party  complaining  of  the  breach  of  the  contract  has  his  eleo 
lion  to  bring  debt  for  the  penalty,  or  ccue  for  the  breach  of  the  contract,  and  with  the  latter  ac- 
tion may  recover  damages  beyond  the  amount  of  the  penalty.     Dick  v.  Garkill,  2  Whart.  184. 

(4)  Covenant  will  not  lie  on  the  condition  in  a  title  bond  to  convey  land.     Huddle  r.  Wor 
thinfi^ton,  1  Ohio,  428;  S.  P.  Abrams  v.  Knouts,  4  Ohio,  214.     Covenant  will  not  lie  upon  a 
contract  under  seal,  which  has  been  materially  varied  by  a  subsequent  parol  agreement.     The 
remedy  is  on  the  subsequent  agreement.  M'Voy  v.  Wheeler,  6  Porter,  201;  Raymond  v.  Fisher, 
6  Missou.  29. 
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and  A.  only  execute  it  but  B.  agree  thereto,  and  enioy  the  premises  by  *"• 
virtue  of  the  demise,  **  an  action ''  may  be  maintained  against  A.  and  B. 
jointly,  upon  a  covenant  therein  running  with  the  land,  and  purporting  to 
to  be  made  by  them.  This  has  been  supposed  to  be  an  authority  for  the 
position,  that  in  the  above  instance  an  action  of  covenarit  may  be  main- 
tained against  A.  and  B.  (/)  But  the  authorities  cited  in  Co.  Lit.  {g) 
do  not  support  that  position ;  and  it  has  been  disputed,  with  much  ap- 
pearance of  reason,  in  a  recent  valuable  publication  (A).  And  it  would 
seem  that  if  a  lessee  by  deed-poll  assign  the  term,  although  in  express 
terms,  •*  subject  to  the  covenants  in  the  lease,"  the  proper  remedy  by  the 
lessee  against  the  assignee  for  not  performing  the  covenants,  whereby  the 
lessee  was  damnified,  is  an  action  of  assumpsit,  not  an  action  of  covenant ; 
the  assignee  not  having  executed  any  deed  covenanting  to  perform  the 
covenants  in  the  lease  (i). 

Covenant  may  be  supported,  although  the  covenantee  did  not  sign  the 
'  indenture  (A*)  ;  and  we  have  seen  that  in  the  case  of  a  deed-poll,  a  stranger 
to  it  may  sue  on  a  covenant  therein  to  pay  him  a  sum  of  money,  though 
it  is  otherwise  in  the  case  of  a  deed  inter  partes  (/)  (1).  The  right  of  suit 
is  constituted  by  the  covenantor's  execution  of  the  deed ;  and  in  these 
cases  the  acceptance  of  the  deed  by  the  covenantee,  and  bis  production 
of  it  at  the  trial,  sufficiently  testify  his  assent  to  the  contract,  if  necessary, 
to  render  it  binding  (wi).  But  it  appears  to  be  essential  that  the  party 
claiming  the  benefit  of  the  covenant  should  be  named  therein  as  the  cove- 
nantee (n)  (2).  Where  a  contract  under  seal  has  afterwards  been  varied 
in  the  terms  of  it  by  a  subsequent  parol  contract,  made  on  a  new  considera- 
tion, such  substantial  agreement  must  be  the  subject  of  an  action  of  as- 
sumpsit, and  not  of  covenant  (o)  (3)  ;  and  it  has  been  holden  that  covenant 
cannot  be  supported  against  the  assignee  of  the  grantor  of  a  rent-charge,  #.,qa 
though  *debt  is  sustainable  against  the  pernor  of  the  profits  (/?).  In  some  l  ^-^^  J 
cases  where  the  breach  of  a  covenant  is  misfeasance,  the  party  has  an 
election  to  proceed  by  action  or  covenant,  or  by  action  on  the  case  for 
the  tort  as  against  a  lessee,  either  during  his  term  or  afterwards  for 
waste  {(q). 


(/)  See  4  Cru.  Dig.  393,  3d  ed.;  Com. 
Dig.  Covenant,  A.  1 ;  Vin.  Ab.  Condition,  1.  a. 
2;  Dyer,  13  b.  pi.  66;  2  Rol.  R.  6^  169;  8 
Bulqt.  164;  Co.  Lit.  230  b,  n.  l,by  Butier; 
Co.  Lit.  by  Thomas,  vol.  ii.  229,  n.  Per  Lord 
Tentcrden,  6  B.  &  C.  602. 

{g)  Namely,  88  Edw.  8,  8  a.;  8  Hen.  6, 
66  b;  45  Edw.  11,  12. 

(A)  Plait  on  Cov.  10  to  18. 

(t)  6  B.  &  C.  689,  602;  8  D.  &  R.  868, 
S.  C.     Case  lics.'zU     Sed  vide  3  C.  &  P.  462. 

{k)  2  Roll  Ab.  22,  Faith,  F.  pi.  2;  Lutw. 
805 ;  Com.  Dig.  Covenant,  A.  1 ;  8  B.  &  C. 


858;  Smith  v.  Rawson,  21  Wend.  212;  Olcott 
V.  Dunklee,  16  Vermont,  478. 

(/)  Com.  Dig.  Covenant.  A.  1;  ante,  2,  8. 

{m)  4  Cruise  Dig.  898,  3d  edit.;  Shep. 
Touch.  162. 

(n)  1  Salk.  197,  Comb.  219,  S.  C.  Sed  vide 
1  Ld.  Raym.  28;  1  Salk.  214,  S.  C.  See  14 
Ves.  187;  16  id,  464;  Piatt  on  Cov.  6. 

(o)  Ante,  108;  1  East,  630;  8  T.  R.  596. 

(p)  1  Sulk.  198;  1  Ld.  Raym.  822. 

(9)  2Bla.  Rep.  848,  1111.  Sed  quare^ 
see  pott 


(1)  Berkley  v.  Hardy,  8  Dowl.  &  Ryl.  102;  Smith  v  Emery,  7  Halst  58.  But  an  action  of 
covenant  will  not  lie  against  a  lessee,  or  his  assigns,  for  x^ent,  under  a  lease  sealed  by  the  lessor 
only.     Hinsdale  v.  Humphrey,  15  Conn.  431. 

(2)  Do  BoUo  V.  The  Pennsylvania  Ins.  Co.,  4  Wharf.  68. 

(3)  If  a  person  enters  into  a  bond  for  the  performance  of  certain  nfhtters,  and  afterwards  a 
parol  agreement  is  made  between  the  parties  varying  the  time  of  performance,  an  action  cannot 
be  maintained  upon  the  bond  for  the  penalty,  but  the  plaintiff  must  seek  his  remedy  upon  the 
agreement  enlargmg  the  time  of  performance.    Ford  v.  Campfield,  6  Halst  287. 
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III.  The  rules  which  afifect  the  form  of  the  pleadings  in  covenant  will  be  ful 

'  *    ly  considered  hereafter.     We  may  here  observe  generally,  that  the  rfec- 

and  p?vn^:i-     laration  in  this  action  must  state  that  the  contract  was  under  seal  (r)  (1)  ; 

H^.  and  should  usually  make  a  profert  thereof,  or  show  some  excuse  for  the 

omission  {s)  (2).  It  is  not  necessary  to  state  the  consideration  of  the  de- 
fendant's covenant,  unless  the  performance  of  it  constituted  a  condition 
'  precedent,  when  such  performance  must  be  averred  (3) ;  or  unless  a  con- 
sideration be  by  law  necessary ;  and  even  in  that  case  an  averment  that 
the  defendant,  ''  for  the  consideration  mentioned  in  the  deed,"  thereby 
•  covenanted,  will  be  sufiScient  on  general  demurrer,  the  defendant  not  crav- 
ing oyer  of,  and  setting  out  a  deed  showing  no  consideration,  &c.  {(), 
Only  so  much  of  the  deed  and  covenant  should  be  set  forth  as  is  essen- 
tial to  the  cause  of  action ;  and  each  may  be  stated  according  to  the  legal 
effect,  tl\ough  it  is  more  usual  to  declare  in  the  words  of  the  deed  (4). 
The  breach  also  may  be  assigned  in  the  negative  of  the  covenant  generally, 
or  according  to  the  legal  effect  (5).  Several  breaches  may  be  assigned 
at  common  law  (w) ;  and  as  the  recovery  of  damages  is  the  object  of  the 
suit,  a  sum  sufiScient  to  cover  the  real  amount  should  be  laid  at  the  end  of 
the  declaration,  as  the  amount  of  the  damage  sustained. 

In  covenant  there  is  strictly  no  plea  which  can  be  termed  a  general  is- 
sue, for  non  est  factum  only  puts  in  issue  the  fact  of  sealing  the  deed  (6)  ; 
and  710JI  infregit  conventionem  and  nil  debet,  are  insufiScient  pleas  {x)  (7)  ; 
and  therefore  most  matters  of  defence  must  be  pleaded  specially  (y)  (8). 
These  rules  will  be  fully  explained  hereafter.  The  judgment  in  this  ac- 
tion is,  that  the  plaintiff  recover  a  named  sum  for  his  damage  which  he 
hath  sustained  by  reason  of  the  breach  or  breaches  of  covenant :  together 

(r)  Ayite,  118;  2  Ld.  Raym.  1686;  Com.  Rep.  146. 

Dig.  Pleader,  2  V.  2;  see  Piatt  on  Cov.  6.  (x)  Com.  Dig.  Pleader,  2  V.  4,  &o.;  8  T. 

(«)  3  T.  R.  161.  R.  283;  1  Lev.  183. 

(0  3  Ring.  822.  (y)  Com.  Dig.  Pleader,  V.  4,  &o. 
(t*)  Com.  Dig.  Pleader,  2  V.  2,  8;  Com. 

(1)  Smith  V.  Emery,  7  Halst.     Vide  Van  Santwood  p.  Sandford,  12  John.  179. 

(2)  Cutts  V.  United  States,  1  Gallison,  69.     Smith  v.  Emery,  7  Halst.  73. 

(3)  Harrison  r.  Taylor,  3  Marsh.  168;  Hounsfbrd  v.  Fisher,  Wright,  680;  Goodwin  r.  Lynn, 
i  Wash.  C.  C.  714;  Leonard  v.  Bates,  1  Blackf.  176;  Tinncy  v.  Ashley,  15  Pick.  662;  Dakin 
V.  Williams,  11  Wend.  67;  Jones  v.  Summerville,  1  Porter,  437;  Smith  v.  Christmass,  7  Yer- 
ger,  566-  Farham  t;.  Ross,  2  Hall  167;  Thompson  v.  Gray,  2  Stew.  &  Porter,  60. 

(4)  Gates  v.  Caldwell,  7  Mass.  68. 

(6)  Potter  r.  Bacon,  2  Wend.  683;  Randall  v.  Chesapeake  &  Del.  Canal  Co.,  1  Harrington, 
161.     Breckenridge  v.  Lee,  3  Bibb.  880;  Rickert  r.  Snyder,  9  Wend.  416. 

(6)  JVon  est  factum  is  under  a  statute  of  Ohio,  a  plea  of  the  general  issue  in  Covenant, 
Granger  v.  Granger,  6  Ham.  41.  Courcier  r.  Graham,  1  Ohio,  330,  so  far  that  a  notice  of  mat- 
ter in  bar,  or  in  set-off,  may  be  put  under  it,  \h. 

The  single  plea  of  non  est  factum  admits  all  the  material  averments  in ^  the  declaration. 
M'Neish  r.  Stewart,  7  Co  wen,  474;  Thomas  r.  W^ood,  4  Cowcn,  173;  Cooper  t>.  Watson,  10 
Wend.  202;  Barney  r.  Keith,  6  Wend.  655;  Kane  v.  Sawyer,  14  John.  89,  and  puts  in  issue 
only  the  giving  of  the  deed.  Legg  v.  Robinson,  7  Wend.  194;  Norman  v.  Wells,  17  Wend 
136;  Hebard  v,  Delaplaine,  3  Hill,  187;  Goulding  ».  Hewitt,  2  Hill,  644;  Dale  v.  Roosevelt, 
9  Cowen,  307. 

(7)  The  plea  of  non  inf  regit  conventionem  is  not  a  general  issue,  but  must  be  pleaded  in  bar. 
Phelps  V.  Sawyer,  1  Aiken,  150.  See  Bender  v*  Fromberger,  4  Dall.  436,  Roosevelt  t>.  Furton, 
7  Cowen,  71. 

(8)  Where  all  the  covenants  are  in  the  affirmative,  ovinia performavit  is  a  good  plea.  Bay- 
ley  ©.  Rogers,  1  Greenl.  189;  See  Champ  v.  Asdery,  2  Marsh.  246;  Raugler  v.  Morton,  4 
Watts  266.  • 

The  plea  of  "conditions  performed"  admits  all  the  facts  that  arc  well  alleged  and  assumes 
the  proof  of  performance.  Harrison  v.  Park,  J.  J.  Marsh,  122.  See  Neave  v,  Jenkins,  2  Yeates, 
107;  Roth  V,  MiUer,  16  Serg.  &  R..106;  Bryant  v,  Smithson,  8  Stew.  839. 


II.   DBTINUB.  120a 

with  full  costs  of  suit,  to  which  the  plaintiff  is  in  general  entitled,  although        "i* 

the  damages  recovered  be  under  40*  {z)  unless  the  judge  certify  under  the  ^^^**'^*'''' 
statute  of  Eli^r.  (a). 


*IV.   DETINUE.  [  *121    ] 

The  action  of  detinue  is  the  only  remedy  by  suit  at  law  for  the  recovery  iv.  detinue. 
of  a  personal  chattel  in  specie^  except  in  those  instances  where  the  party 
can   obtain  possession  by    replevying  the  same,  and  by   action   of  replev- 
in (A).     In  trespass,  or  trover,  for  taking  or  detaining  goods,    or   in   as- 
sumpsit for  not  delivering  them,  damages  only  can  be  recovered. 

This  is  an  action  somewhat  peculiar  in  its  nature,  and  it  may  be  difficult 
to  decide  whether  it  should  be  classed  amongst  forms  of  actions  ex  con- 
tractu^ or  should  be  ranked  with  actions  ex  delicto.  The  right  to  join  deti- 
nue with  debt  (c),  and  to  sue  in  detinue  for  not  delivering  goods  in  pur- 
suance of  the  terms  of  a  bailment  to  the  defendant  {d),  seem  to  afford 
ground  for  considering  it  rather  as  an  action  ex  contractu  (1)  than  an  ac- 
tion of  tort.  On  the  other  hand,  it  seems  that  detinue  lies  although  the 
defendant  wrongfully  became  the  possessor  tliercof  in  the  first  instance, 
without  relation  to  any  contract  (e).  And  it  has  recently  been  considered 
as  an  action  for  tort^  the  gist  of  the  action  not  being  the  breach  of  a  con- 
tract, but  the  wrongful  detainer^  for  which  reason,  altliough  a  declaration 
in  detinue  lias  stated  a  bailment  to  the  defendant,  and  his  engagement  to 
re^deliver  on  request,  and  the  defendant  has  pleaded  that  the  bailment  was 
as  a  security  for  a  loan,  the  plaintiff  may,  without  being  guilty  of  a  depar- 
ture, reply  that  he  tendered  the  debt,  and  that  the  defendant  afterlvards 
wrongfully  withheld  the  goods  (/).  Since  the  3  &  4  W.  4,  c.  42,  s.  13, 
abolished  wager  of  law,  this  action  has  become  more  frequent  {g). 

This  action  ipay  be  considered,  1st,  with  reference  to  the   nature  of  the  1st.  For 
thing  to  be  recovered;^  2dly,  the  plaintiff's  interest  therein;  Sdly,  the  inju-  ^^J^^.P^P- 
ry  ;  4thly,  the  pleadings ;  5thly,  the  judgment.  *^^^    *^ 

This  action  is  only  sustainable  for  the  recovery  of  a  specific  chattel^  and 
not  for  real  property  (A).  The  goods  for  which  it  is  brought  must  be  dis- 
tinguishable from  other  property,  and  their  identity  ascertainable  by  some 
certain  means,  so  that  if  the  plaintiff  recover,  the  sheriff  may  be  able  to 
deliver  the  goods  to  him ;  thus  it  lies  for  a  horse,  a  cow,  or  money  in  a  bag: 
but  for  money  or  corn,  &c.  not  in  a  bag,  or  chest,  or  *otherwise  distin-  [  ^122  ]' 
guishable  from  property  of  the  same  description,  detinue   cannot  be  sup- 

(s)  Tidd,  0th  ed.  945,  963,  977,  978.  that  in  detinue  the  value  of  the  goods  is  unli. 

(a)  48  Eliz.   c.  6;  Tidd,  6tb  cd.  952,  958»  quidated,  nnd  the  clnim  is  not  reduced  to  a 

954.  sufficiently  liquidated  amount  to  render  the 

(6)  8  Bio.  Com.  146, 152;  Willes,  120;  Co.  application  of  the  law  of  set-off  possible. 

Lit.  296  b;  Com.  Dig.  Detinue,  A.  (/)  Geldstone  v.  Hewclt,  1  Cronip.  &  Jerv. 

(c)   2  Saund   117  b.  505;  1  Tyr.  450,  S.  C. 

{d)  Pott,  124.  (g)  See  before,  Barry  v,   Robinson,  New 

(e)  Pott,  U2.     It  is  also  clear,  that  a  set-  Rep.  295;  King  v.  Williams,  8  Bar.  &  Cres.  . 

off  is  not  available  in  this  form  of  action,  Bui.  588. 

N.  P.  181.     But  this  may  be  on  the  ground  (A)  Cro.  Jac.  89. 

(1)  This  is  certainly  confirmed  by  the  history  of  the  action,  from  which  it  will  appear  that 
detinue  was  originally  no  other  than  an  action  of  ilcbt  in  the  detinet,  instead  of  the  debt.     As  to 
which,  OS  well  as  the  ancient  law  respecting  this  action,  viie  2  Reeve's  Hist.  E.  L.  201,  888 
886;  8  Reeve's  Hist.  £.  L.  66,  74. 
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2clly.  The 
plaintiflTs 
interest. 


lY,  DETINUE,  ported  (i).  It  lies  for  the  recovery  of  charters  and  title-deeds,  the  property 
in  which  generally  accompanies  the  title  to  the  land  to  which  they  relate 
(k).  And  it  is  sustainable  upon  a  contract  for  not  delivering  a  specific 
chattel  in  pursuance  of  a  bailment  or  other  contract  (/)  ;  but  to  support 
this  action,  the  property  in  some  particular  chattel  must  be  vested  in'  the 
plaintiff;  and  therefore  assumpsit,  or  debt  in  the  detinet,  is  the  only  remedy 
for  the  non-delivery  of  corn,  «c.  sold,  where  no  specific  corn  was  contracted 
for  (m). 

A  person  who  has  the  absolute  or  geneiml  property  in  certain  specific 
goods,  and  the  right  to  the  immediate  possession  thereof,  may  support  this 
action,  although  he  has  never  had  the  actual  possession ;  therefore  an  heir 
may  maintain  detinue  for  an  heir-loom  ;  and  if  goods  be  delivered  to  A. 
to  deliver  to  B.,  the  latter  may  support  this  action,  the  property  being 
vested  in  him  by  the  delivery  to  his  use  (fi).  But  if  the  plaintiff  have 
not  the  right  to  the  immediate  possession  of  the  goods,  and  his  interest  be 
in  reversion,  he  cannot  support  detinue,  trover  or  trespass  (o).  And  it 
seems  to  be  a  general  rule,  that  the  plaintiff  must  have  a  general  or  special 
property  in  the  goods,  at  the  time  the  action  was  commenced,  in  order  to 
maintain  detinue  (/>).  A  person  wiio  has  only  a  special  property,  as  a 
bailee,  &c.  may  also  support  this  action,  where  he  delivered  the  goods  to 
the  defendant,  or  they  were  taken  out  of  such  bailee's  custody  (^).  It  is 
said,  that  if  a  person  detain  the  goods  of  a  woman,  which  came  to  his 
bands  before  her  marriage,  the  husband  must  alone  bring  this  action,  be- 
cause the  property  is  in  him  alone  at  the  time  of  the  action  brought  (r). 
And  an  heir  who  is  entitled  to  an  estate  per  autre  vie,  as  special  occupant, 
may  in  this  action  recover  the  title-deeds  relating  to  the  estate  («).  If 
the  owner  of  an  estate  deliver  the  title-deeds  to  the  bailee,  and  then  con- 
vey away  the  estate,  the  action  for  the  detention  of  the  deeds  should  be 
brought  in  the  name  of  the  new  proprietor  of  the  property  (/). 

The  gist  pf  this  action  is  the  wrongful  detainer^  and  not  the  original 
taking  (w).  It  lies  against  any  person  who  has  the  actual  possession  of 
]  the  chattel,  and  who  acquired  it  by  lawful  means,  as  either  *by  bailment, 
delivery,  or  finding  (a*).  It  is  a  common  doctrine  in  the  books,  that  this 
action  cannot  be  supported,  if  the  defendant  took  the  go  )ds  tort  ion  sly  (y)  ; 
an  opinion  which  appears  to  be  founded  on  the  judgment  of  Brian,  C.  J., 
who  held  (^z)  that  detinue  could  not  in  such  case  be  supported ;  on  this 
fallacious  reasoning,  that  by  the  trespass  the  property  of  the  plaintiff  was 
divested,  and  consequently  that  the  property  in  the  chattel  was  not  vested 
in  the  plaintiff  at  the  time  of  the  commencement  of  his  action  (a).     But 


8J1y.  The 
injury. 
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(i)  Com.  Dig.  Detinue,  B.  C;  Co.  Lit.  286 
b;  8  Bla.  Com.  162;  Bulst.  808;  Moore,  894. 

(A-)  4  T.  R.  229,  282. 

(/)  Fitz.  N.  B.  138;  Willes,  120;  8  Bla. 
Com.  152. 

(m)  8  Woodd.  104;  1  Dyer,  24  b. 

(n)  2Saund.  47  a  note;  1  Bro.  Ab.  Detinue, 
pi.  80,  45;  1  Rol.  Ab.  606;  Com.  Dig.  Detinue, 
A.;  4Bing.  111. 

(0)  7  T.  R.  9. 

ip)  4  Bing.  IOC. 

{q)  Bro.  Ab.  Detinue;  1  Saund.  47  b,  c,  d; 
4  Bing.  111. 

(r)  Bui.  N.  P.50;afito,83.  S«d  vtVie  Bep. 
temp.  Hardw.  120. 

(«)  4  T.  R.  229,  281. 

(0  See  4  Bing.  106. 


(tt)  8  Bla  Com.  162;  Co.  Lit.  286  b;  2 
Bulst.  808;  Geldstone  v.  Hewitt,  1  Cronip.  & 
Jerv.  666;  1  Tyr.  450,  S.  C. 

(x)  Willes,  118;  Co.  Lit.  286  b;  Fitz.  N 
B   188,  £.;  Btic.  Ab.  Detinue. 

(y)  6  XL  7,  9;  2  Bla.  Com.  152;  Bro.  Ab. 
Detinue,  pi.  86,  68;  Com.  Dig.  Detinue,  D.; 
Vin.  Ab.  Detinue  B.  2,  pi.  6,  Trespnss,  Y.  pi- 
12;  Cro.  Elii.  824;  Selw.  N  P.  Detinue,  2d 
edit.  697,  note  8;  but  see  4th  edit.  685,  note 
8,  7th  edit.  668,  note  8.  In  equity,  see  10 
Ves.  163. 

(«)  6  H.  7,  9. 

(a)  6  H.  7,  9.  Lord  Kenyon,  C.  J.  in  1 
East,  107,  108,  observed  upon  this  doctrine  oi 
the  property  being  altered  by  a  trespass. 
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it  18  observable,   that  Vavasor,  J.,  in  tbe  Siime  case,  was  of  different  opin-  '^-  i»2n*njE. 
ion,  and  the  notion  that    tlie  property  can   be  changed  by  the  trespass  ap- 
pears  unfounded,  for   though    a  trespasser  die  possessed^  the  property  is 
not  thereby  altered  (6) ;  and  it  is  a  principle  of  law,  that  no  person  can 
avail  himself  of  his  own  wrong.     It  has  been  decided  that  if  goods,  &c. 
taken  away  continue  in  specie  in  the  hands  of  the  executor  of  the  wrong- 
doer, replevin  or  detinue  may  be  supported  against  the  executor  (c).     In 
pleading  it  is  usual  to  state  that  the  defendant  acquired  the  goods  by  find-- 
ing^  (except  where  he  U  declared  against  as  a  bailee)  ;  yet  that  allega- 
tion is  not  traversable  (f/) ;  and,  as  observed  in  Kettle  v.  Broomsell  (c), 
if  detinue  could  not  be  supported  because  the  original  taking  was  tortious, 
a  person  might  be  greatly  injured,  and  have  no  adequate  remedy ;  for  in 
trover  damages  only  can  be  recovered,  and  the  thing  detained  may  be  of 
such  a  description  that  a  judgment  merely  for  damages  would  be  an  inad- 
equate satisfaction  (/)•     Detinue  cannot  be  supported  against   a  person 
who  never  had  the  possession  of  the  goods :  as  against  an  executor,  on  a 
bailment  to   the  testator,   unless   the  goods  came  to  the  possession  of  the 
executor  (g)  (1)  ;  nor  does  it  lie  against  a  bailee,  if  before  demand  he 
lose  them  by  accident  (A) ;  though  if  he  wrongfully  deliver  the   goods  to 
another  he  will  continue  liable  (t).     And  it  seems  that  if  the  defendant 
represent  that  he  has  the  goods,  and  thereby  induce  the  owner  to   bring 
the  action  against  him,  he  is  liable,  although   it  does  not  appear  that  he 
had   the   general   controlling  power  over  the  goods  (A).     If  goods  be  de- 
livered  to  a  feme  before    her  marriage,  and  afterwards   detained,    the  ac- 
tion  may  *be  brought  against  husband  and  wife  (/),  but  if  the  bailment  t     I^  J 
were  to  the  husband  and  wife  after  mariage,  it  is   said  that  the  husband 
must  be  sued  alone  (m).     If  an  infant  have  bought  goods,  and  on  appli- 
cation for  payment  he  refuse  to  pay  on  the  ground  of  his  infoncy,  and  any 
of  the  goods  remain  in  specie,  they  should    be  demanded,  and  afterwards 
the   prudent  course   will  be   to   declare  in  detinue  for  the  goods,  with  a    ' 
count   in   debt  for  goods   sold  and  delivered,  and  at  least  on  the  former 
the  plaintiff  would  recover,  should  the  defendant  plead  infancy  to  the  lat- 
ter (»). 

With  respect  to  the  Pleadings  in  this  action,  more  certainty  is  necessa-  The  plead- 
ry  in  the  description  of  the  chattels  than  in  an  action  of  trover  or  reple-  *°8®»  ^^ 
vin   (o)  ;  but   it  is  not  necessary  to  state  the  date  of  a  deed   (/>),  and  if 
the  action  be  brought  for  several  articles,  the~  value  of  each  need  not  be 
stated  separately  in  the   declaration,    though   the  jury  should   sever   the 

(ft)  Com.  Dig.  Uien,  £.;   Selw.    Detinue;  {g)  Bro.  Detinue,  10;  2  Bulst.  803;  tupra 

anU,  89,  90.  note  (c). 

(c)  Bro.  Al^  Detinue,  pi.  19.     For  a  con-  {h)  firo.  Detinue,  pi.  1,  88,  40. 

Tersion  by  a  testator,  ^rorer  would  be  the  rem-  (t)  Id,  and  pi.  2,  8i;  2  B.  Sf  A\d.  708; 

edy  against  his  executor,  to  whose  hands  the  Pcake,  C.  N.  P.  42. 

goods  did  not  come,  see  1  Saund.  216,  217,  n.  (A:)  8  B.  &  C.  136. 

(rf)  Doc.  Plac.  1J4;  Bro,  Ab.  Detinue,  pL  (/)  Co.  Lit.  861  b. 

50;  1  New  Rep.  140;  Jenk.  2  Cent.  p.  78.  (m)  8  Bulat.  808;  88  Ed.  8,  fo.  1;  aeeante^ 

{e)  Willcs,  120.  105,  106. 

(/  )  See  alsoCro.  Eliz.  824;  Com.  Dig.  Ac-  (a)  Supra,  n.  (c). 

tion,  M.  6;  27  H.  8,  22;  Vin.  Ab.  Detinue  D.  (o)  2  Saund.  74  C;  Co.  Lit.  286  b. 

5,  pi.  62.  (p)  Bac.  Ab.  Detinue,  B.;  1  WiU.  116. 

(1)  The  plea  of  non  detinet  by  an  executor  is  a  bad  plea  to  a  declaration  on  a  judgment 
against  his  testator;  and  being  shown  to  be  false,  will,  on  motion,  be  struck  out  with  ooets. 
Ames  V.  Webber,  10  Wend.  624. 


124 


OF  THE   FORMS   OP  ACTIONS. 


'V.  DETINUE,  value  of  each  of  their  verdict  {q).  In  the  case  of  a  special  bailment  it 
is  proper  to  declare,  at  least  in  one  count,  on  the  bailment  (/•)  ;  and  to 
lay  a  special  request  (5)  :  but  in  other  cases  it  is  sufficient  to  declare  up- 
on the  supposed  finding,  which  we  have  seen  is  not  traversable  (/).  And 
the  plaintiff  may  declare  on  a  bailment  to  re-deliver  on  request,  and  yet  in 
his  replication  rely  on  a  different  bailment  (m). 

The  Reg.  Gen.  HiL  Term,  4  W.  4,  r.  III.,  order  that  in  detinue  the 
plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods 
by  the  defendant,  but  not  of  the  plaintiff  ^s  property  therein,  and  that  no 
other  defense  than  such  denial  shall  be  admissible  under  that  plea,  conse- 
quently the  defendant  must  plead  specially  almost  every  ground  of  de- 
fense, as  that  the  goods  were  pawned  to  him  for  money  remaining  unpaid 
(y)  ;  and  he  must  also  plead  specially  any  other  description  of  lien  {z). 

The  nature  of  this  action  requires  that  the  verdict  and  judgment  be 
such  that  a  specific  remedy  may  be  had  for  recovery  of  the  goods  detain- 
ed, or  a  satisfaction  in  value  for  each  several  parcel,  in  case  they,  or 
either  of  them,  cannot  be  returned ;  and  therefore,  where  the  action  is 
for  several  chattels  the  jury  ought  by  their  verdict  to  assess  the  value  of 
each  separately  (a)  ;  and  if  the  jury  neglect  to  find  the  value,  the  omis- 
[  *125  ]  sion  cannot  be  supplied  by  writ  of  inquiry  (A).  The  ^judgment  is  in  the 
alternative,  that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
if  he  cannot  have  the  goods  themselves,  and  his  damages  for  the  deten- 
tion, and  his  full  costs  of  suit  (c).  This  action,  befdre  the  3  &  4  W.  4, 
c.  4*2,  s.  14,  abolishing  wager  of  law  in  all  cases,  was  in  most  cases  sub- 
ject to  wager  of  law,  on  which  account  it  wa5  not  much  in  use ;  but  now 
it  is  frequently  adopted  ;  and  it  is  a  very  advantageous  remedy,  especially 
where  it  is  material  to  embrace  in  the  same  action  a  count  in  debt  for  a  mon- 
ey demand  as  due  upon  a  contract 


OF  ACTIONS  IN  FORM  EX  DELICTO. 


NAITRK  OF 
INjrillES 
KX  DELICTO. 


Personal  actions  in  form  ex  deliclo,  and  which  are  principally  for  the 
redress  of  wrongs  unconnected  with  contract,  are  case,  trover  (c/),  re- 
plevin, and  trespass  vi  et  armis.  Mixed  actions  are  ejectment,  waste,  &c. 
Before  we  consider  the  application  of  these  remedies,  it  is  advisable  to 
take  a  concise  view  of  the  nature  of  the  different  injuries  ex  delicto,  be- 
cause they  in  general  govern  the  form  of  the  action.  Thus,  if  the  injury 
he  forcible,  and  occasioned  immediately  by  the  act  of  the  defendant,  tres- 
pass vi  et  arm.is  is  the  proper  remedy ;  but  if  the  injury  be  ftot  in  legal 
contemplation  forcible,  or  not  direct  and  immediate  on  the  act  done,  but 
only  consequential  J  then  the  remedy  is  by  action  on  the  case  (e)  ;  and  there 


iq)  2  Bla.  Rep.  858;  Jenk.  2  Cert.  112; 
Bui.  N.  P.  51  a. 

(r)  1  New  Rep,  146. 

(«)  Willes,  120. 

(0  1  New  Rep.  140;  4  T.  R.  829;  WtUes, 
120. 

(tt)  Geldstone  v.  Hewitt,  1  Tyr.  445;  1 
Crom.  &  J.  565,  8.  C. 

{y)  Co.  Lit.  288. 

{z)  Alexander  o.  M*Gowen,  Sittings  after 
M.  T.  8  Geo.  4  Per  Abbott,  C,  J.,  and  per 
Gaselee,  J.,  4  Bing.  112,  Skud  post,  Chapter  on 
Pleas. 


(a)  2  Bla.  Rep.  854;  8  H.  6,43  a;  Jenk.  2 
oent.  112. 

(b)  10  Co.  119  b;  Salk.  206. 

(c)  Cro.  Jac.  682, 688;  Tidd's  Forms,  888. 
Townsbend's  Judgment,  1  Book,  844,  2  Book, 
82,  88,  84,  85;  Aston's  Ent.  202;  2  Keilw. 
64. 

{d)  Trover,  is  only  a  breach  of  actions  up- 
on the  case.  Detinue  has  been  already  noticed 
as  an  action  ex  contractu,  ante,  120, 121 ;  but 
see  id  note 

(e)  8  East,  598;  2  New  Rep.  117,  446. 
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are  other  points  relating  to  the  nature  of  injuries,  which,  as  they  affect  the  nature  of 
form  of  the  action,  it  is  material  to  ascertain.  demcto!  " 

Injuries  ex  delicto  are  in  legal  consideration  committted  with  force,  as 
assaults  and  batteries,  &c.,  or  without  force^  as  slander,  &g.  (/).  They 
arc  also  either  immediate  and  direct  or  mediate  and  consequential.  It  is 
frequently  difficult  to  determine  when  the  injury  is  to  be  considered  forci 
ble  or  not,  and  when  immediate  and  consequential,  and  therefore  when 
trespass  or  case  is  the  proper  remedy  (1). 

Force  is,  in  legal  consideration,  of  two  descriptions,  either  implied  by  when  forcu- 
law,  or  actual;  force  is  implied  in  every  trespass,  quare  rlansum  fregit  (^).  ble  or  not 
The  distinction  is  material,  and  is  thus  put  in  Salkeld :  *^  If  one  enter 
into  my  ground,  I  must*  request  him  to  depart,  before  I  oan  lay  hands  on 
him  to  turn  him  out ;  for  every  impositio  manuum  is  an  assault  and  bat* 
tery,  which,  cannot  be  justified  upon  the  account  of  breaking  the  close  in 
l(tWj  without  a  previous  request  to  depart :  the  other  is  in  actual  force,  as 
in  burglary,  or  breaking  open  a  door  *orgate.  and  in  that  case  it  is  lawful  [  *126  ] 
to  oppose  force  to  force ;  or  if  one  break  down  the  gate  and  come  into  my 
close  vi  et  armis,  I  need  not  request  him  to  be  gone,  but  may  lay  hands 
on  him  immediately ;  so  if  one  comes  forcibly  and  take  away  my  goods,  I 
may  immediately  oppose  him,  for  there  is  no  time  to  make  a  request  '^  (A). 
In  the  case  of  false  imprisonment  also  force  is  implied  (/).  And  the  law 
implies  force  where  a  wife,  daughter,  or  servant,  has  been  enticed  away  or 
debauched,  though  in  fact  they  consented,  the  law  considering  them  in- 
capable of  consenting ;  and  therefore  in  such  case  trespass  may  be  sup- 
ported, though  case  for  the  consequence  of  4he  wrong  has,  till  of  late, 
been  the  more  usual  form  of  declaration  {k)  (2).  The  degree  of  violence 
with  which  the  ace  is  done,  is  not  material  as  far  as  regard  s  the  form  of 
action,  for  if  a  log  were  put  down  in  the  most  quiet  way  on  a  man's  foot, 
the  action  would  be  trespass;  but  if  thrown  into  the  road  with  whatever 
violence,  and  one  afterwards  fell  over  it,  it  would  be  case  and  not  tresp:iss 
(/).  And  trespass  is  the  remedy  where  rubbish  is  laid  so  near  my  wall 
that  the  natural  consequence  is,  that  some  of  it  rolls  against  and  comes  in 
contact  therewith  (m).  With  respect  to  injuries  to  rights  of  property 
not  tangible,  such  as  reputation  and  health,  and  real  property  incorporeal, 

(/)  8  Bla.  Com.  118.  898,  899.  (k)  8  Wils.  18,  Fitz.  N.  B.  80.  0.;  5  T.  R. 

iff)  2  Salk.  641.     Co.  Lit.  257  b.  161  b.  162  861;  6  East,  387;  8  Bla.  Com.  140.     Accord- 

a;  1  Saund.  81,  140,  n.  4,  8  T.  R.  78;  Bao.  ing  to  2  New  Rep  476,  trespass  seems  now  to 

Ab.  Trespass.           .  be  the  proper  form,  see  2  Suirk.  R.  4-5. 

(h)  2  Salk.  641;  8  T.  R.  78,  857.  (/)  Per  Le  Blano,  J.,  8  East,  602;  1  Stra. 

(i)  But  an  imprisonment  does  not  impliedly  686;  5  T.  R.  649. 

and  necessarily  include  a  battery,  1  New  Rep.  (m)  9  B.  &  C.  591. 
255 

(1)  The  distinction  between  trespass  and  case  is  in  efiieot  broken  down  by  statute  in  Massa- 
dhosetts.  So  the  distinction  between  trespass  and  trespass  on  the  case  has  been  abolished  in 
Maine  by  statute.     Welch  v.  Whittemore,  25  Maine,  86;  Leathers  v.  Carr,  11  Sheplcy,  851. 

(2)  Parker  v.  Elliott,  6  Munf.  587;  Gilmer,  88;  Van  Horn  r.  Freeman,  1  Halst.  822;  Haney 
p.  Townsend,  1  MX'ord,  207;  Ram  v.  Rank,  8  Serg.  &  R.  215;  Clough  r.  Tenny,  5  Qreenl. 
446.  In  this  last  case  it  was  held  that  case  was  the  only  remedr  for  a  father  where  the  injury 
was  done,  in  the  house  of  another.  See  Jones  v.  Ttver,  4  Litt.  25.  Case  lies  for  criminal  con- 
Tersation  with  the  plaintiff 's  wile.  Van  Vaeter  v,  McKillip,  7  Blackf.  578  In  trespass  {U 
bonU  atportatis,  no  actual  force  is  necessary  to  be  proved. — Gibbs  v.  Chase,  10  Mass.  124.  It 
Ifes  Ibr  levying  upon  the  property  of  the  plaintiff  under  an  execution  against  another,  and 
requiring  the  engagement  of  a  receiptor  that  the  property  shall  be  forthcoming,  or  the  amount 
of  the  execution  paid,  althoogh  there  has  been  no  removal  of  the  property,  and  the  receiptor 
permitB  the  party  to  remain  in  posBcssion,  and  to  dispose  of  it  at  bis  own.  Phillips  v.  Hall,  8 
wend.  610. 
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KATURK  Of     gg  ^jjg  right  of  way,  common,  &c. ;  as  the  matter  or  property  injured  can- 
DELicTo.        ^^^  ^®  aflfecteS  immediately  by  any  substance,  the  injuries  thereto,  however 
malevolent  and  however  contrived,  cannot  be  considered  as  committed  with 
force  (w). 

In  general  a  mere  nonfeasance  cannot  be  considered  as  forcible,  for 
where  there  has  been  no  act,  there  cannot  be  force,  as  in  the  case  of  a 
neglect  to  take  away  tithes  (o),  or  a  mere  detention  of  goods  without  an 
unlawful  taking  (p),  or  the  neglect  to  repair  the  banks  of  a  river  whereby 
the  plaintiff's  land  was  overflowed  (y),  for  neglect  to  re-deliver  a  beast 
distrained  damage  feasant,  when  sufficient  amends  were  tendered  before 
the  beast  was  impounded  (r). 

When  it  is  material  to  rely  upon  actiud  force  in  pleading^  as  in  the  case 
of  a  forcible  entry,  the  words  '' wanii  forti^^  or  with  "strong  hand," 
should  be  adopted,  but  in  other  cases  '^  vi  et  armis,^^  or  with  force  and  arms, 
are  sufficient  (/). 
r  *127  1  ^°  injury  is  considered  as  tmmediate  when  the  act  complained  of  *itself, 
When  im.  and  not  merely  a  conseque?ice  of  that  act,  occasions  the  injury.  Thus  if 
mediate  or  a  blow  be  given  by  one  to  another  (1),  or  he  drive  a  carriage  and  horses 
^sequen-  j^g^jngt  him  or  his  property  (w)  (2),  or  if  he  pour  water  on  another  person 
or  his  land  (:f),  or  do  any  act  thereon  (y),  or  if  a  wild  beast  or  other  dan- 
gecous  thing  be  turned  out  or  put  in  motion,  and  mischief  immediately  en- 
sue (2?),  or  if  a  log  be  thrown  into  a  highway,  and  in  the  act  of  throwing 
or  falling,  hit  another,  or  if  a  party,  as  just  observed,  lay  rubbish  so  near 
the  plaintiff  ^s  wall  that  the  necessary  or  natural  consequence  is  that  some 
of  it  will  roll,  and  it  accordi«gly  comes  against  the  wall  (a),  the  injury  is 
immediate,  and  trespass  is  the  remedy  (6).  And  where  a  lighted  squib 
was  thrown  in  a  market-place,  and  afterwards  thrown  about  by  others  in 
self-defense,  and  ultimately  hurt  the  plaintiff,  the  injury  was  considered  as 
the  immediate  act  of  the  first  thrower  (3),  and  a  trespass;  the  new  direc- 
tion and  new  force  given  to  it  by  the  other  person  not  being  a  new  tres- 
pass, but  merely  a  continuation  of  the  original  force  (c).  It  is  a  direct 
trespass  to  injure  the  person  of  another  by  driving  a  carriage  against  the 
carriage  wherein  such  person  is  sitting,  although   the  last  mentioned  car- 

(n)  8  Bl».  Com.  122,  128.  81,  n.  1. 

(o)  1  B.  4^  P.  476;  Ld.  Raym.  188.  (u)  8  East,  593;  1  Campb.  497;  2  Campb. 

ip)  8  Saund.  42  k.  1.  465. 

iq)  Bro.  Ab.  Action  sar  le  Case,  pi.  86;  (x)  2  Ld.  Raym.  1403. 

Fits.  N.  B.  93;  Bao.  Abr.  Trespass.  (y)  1  Ld.  R>iym.  188. 

(r)  8  Co.  41.  {z)  8  East,  696. 

(0  8  T.  R.  857,  878.  (a)  9  B.  ^  C.  591. 

(0  Id.  ibid.     But  the  omission  of  the  words  (b)  1  Stra.  686;  5  T.  R.  609. 

vi  et  armis,  is  not  objectionable  on  general  (c)  8  Wils.  408;  2  Bl.  R.  892;  S.  T.  R.  190. 
demurrer,  and  is  aided  by  verdict.    1  Saund. 

(l!  Roam  r.  Bank,  8  Serg.  &  R.  215;  Parker  «.  Elliotte,  Gilm.  83;  Martin  v,  Payne,  9 
John.  887;  Ljon  v.  Hamilton,  Spear  v.  Patterson,  Zurtman  v.  Miller,  cited  8  Scrg.  &  R.  216; 
Mercer  c.  Walmsey.  o  Harr.  &  John.  27;  Vaughan  v.  Rhodes,  2  M*Cord,  227.  Case,  and  not 
trespass  is  the  proper  form  of  action  for  debauching  the  daughter  of  plaintiff  where  the  injury 
was  done  in  the  house  of  another.     Clough  v.  Tenny,  5  Greenl.  446. 

(2)  Vide  Taylor  r.  Rainbow,  2  Hen.  &  Mun.  423;  Rappalyea  v  Hulse,  7  Halst.  257.  Tres- 
pass  lies  for  a  direct  and  violent  injury  to  personal  property  whether  the  act  be  done  intention- 
ally or  through  negligence.    Schuer  v,  Veedcr,  7  Blackf.  442* 

(8)  So  when  the  defendant  by  discharging  a  gun  frightened  the  plaintiff's  horse  who  ran 
away  and  broke  his  carriage,  trespass  was  held  to  be  the  proper  remedy.    Cole  v.  Fisher,  11 
Mass.  187.     Trespass  is  the  proper  remedy  fcr  beating  a  drum  in  the  highway,  where  a  wagon 
and  team  are  passing,  by  which  the  horses  are  fri;;htened,  and  run  away  and  injure  the  wagon 
Loubz  V.  Hufner,  1  Dev.  185,    See  Childress  v.  Youiie,  1  Meigs^  468. 
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riage  be  not  the  property  of,  nor  in  the  possession  of  the  person  injured;  kattreo? 

and  where  the  defendant  drove    his  gig  against  another  chaise,    whereby  {J^[J^^  ** 

the  plaintiff's  wife  was  much  hurt  and  injured,  it  was  held  that  an  action 

at  the  suit  of  the  husband  and  wife  was  properly  brought  in  trespass  {d). 

And   where   the   defendant  driving   his  carriage   on  the  wrong  side   of  a 

road,  when  it  was  dark,  by  accident  drove  against  the  plaintiff's  curricle, 

it  was  holden  that  the  injury  which  the  plaintiff  has  sustained,  having  been 

immediate,  from   the   act   of  driving   by   the  defendant,  trespass  might  be 

maintained  (e)  (1).     Case  must  be  adopted  where  the  defendant's  servant, 

and  not  the  defendant  personaIly,-cau8ed  the   injury  by   his   carelessness, 

&c.  (/)  (3). 

But  where  the  damage  or  injury  ensued  not  directly  from  the  act  com- 
plained of,  it  is  termed  consequefUial  or  meditate,  and  cannot  amount  to  a 
trespass.  Tiius,  in  the  instance  just  stated,  if  a  log,  in  the  act  of  being 
thrown  into  the  highway,  hit  i^nother,  the  injury  is  immediate ;  but  after  it 
has  reached  the  highway,  a  person  fall  over  it  and  be  hurt,  the  injury  is  only 
consequential,  and  the  remedy  should  be  case  (4),  for  wrongfully  or  care* 
lessly  throwing  and  leaving  the  *  timber  in  the  road  (^)  (5).  So  if  a  r  #128  | 
person  pour  water  on  my  land,  the  injury  is  immediate ;  but  if  he  stop  up 
a  water  course  on  his  own  land,  whereby  it  is  prevented  from  flowing  to 

id)  1  Mqore«  407;  7  Taunt.  698,  C.  S.  the  force  or  trespaas,  and  declare  in  case  for 

(e)  3  East,  G03;  1  Campb.  41)7;  2  Id.  465;  the  negligence,  if  provable;  and  see  4  B.  &  P.     ' 

6  T.   R.  r,48;  see  2  New  Rep.   117.  446;  3  227,  per  Bayley,  J. 

0:impb.  188,  in  which  it  is  questioned  whether  (/  )   Post. 

the  plaintiff  may  not,  in  this  instance,  waive  (g)  8  East,  G02;  1  Stra.  636;  6  T.  R.  649 

(1)  For  the  criterion  of  trespass,  see  Smith  v.  Rutherford,  2  Serg.  and  R.  858,  and  when 
the  act'oa  should  be  trespa  s,  and  when  case.  Cotterail  v.  Cummins.  6  Serg.  &  R.  343.  The  in- 
vjision  cf  a  franchise  or  mere  incorporeal  right,  is  to  be  redressed  by  an  action  on  the  case  ; 
but  when  visible,  tinj^^ible,  corporeal  property  is  injured,  if  the  injury  be  direct  immediate  and 
wilful,  trespass  is  the  proper  form  of  action,  although  that  property  be  connected  with,  or  be  the 
means  by  whicli  an  incorporoal  ri^^ht  is  enjoyed.  Thus  where  a  party  was  authorized  by  an  act 
of  the  l^gi^l  iture  to  c  rcct  a  dam  in  a  river  previously  declared  a  public  highway,  and  after  ita 
erection  it  was  willfully  and  intentionally  cut  away  by  third  persons,  and  an  imniMiatc  and  direct 
injury  ensued;  held  that  the  remedy  was  by  action  trespass,  and  not  case.  Wilson  v.  Smith,  10 
Wend.  324.  Where  the  injury  is  direct  and  immeliate,  proceeding  from  the  wilful  and  inten- 
tion tl  act  of  the  def  ndint,  tl  e  action  muU  be  tn^fpass;  but  if  the  injury  be  attributable  to  n«y- 
ligence  though  it  be  immediate^  either  case  or  trespass  may  be  brought.  lb.  and  Percival  r. 
Hickey,  is  John.  257.  Bald  ridge  r.  Alien,  2  Iredell,  206.  Trespass  on  the  case  may  be  sus- 
tainel  for  an  injury  to  personal  property,  which  is  the  result  merely  of  the  negligence  of  the 
defendant  although  the  injury  is  immediate.  Claflin  r.  Wilcox,  18  Vermont,  605.  So  case  lies 
for  a  direct  and  violent  injury  to  personal  property,  if  it  wnp  caused  by  the  de(bndant*s  careless- 
ncjs.  and  the  act  w:is  not  wilfully  done.     Sjhuer  t>.  Veeder,  7  Blackf.  342. 

(3)  .-ee  Wright  v.  Wilcox,  19  Wend.  343. 

(4)  But  in  such  a  case,  if  it  appear  that  the  party  injured  did  not  use  ordinary  care,  by  which 
the  obstruction  might  have  been  avoided,  he  cannot  maintain  the  action.  Smith  v.  Smith,  2 
Pick.  621. 

(5)  See  Linsley  v.  Bushnell,  15  Conn.  225.  Caso  lies  iigainst  a  private  religious  corporation, 
for  leaving  the  walls  of  their  church,  after  it  had  been  destroyed  by  fire,  in  such  a  state  that 
they  wtr?  blown  down  upon  a  paaser-by.  Rector,  &c.  r.  Buckhart,  8  Hill,  193.  One  cannot 
recover  for  an  injury,  even  from  the  gross  negligence  of  another,  unless  he  be  free  from  culpable 
negligence  on  his  part.  Bush  v  Brainard,  1  Cowen,  78;  Smith  r.  Smith.  2  Pick.  621 ;  Hart- 
ford c.  Eloper,  21  Wend.  615;  Washburn  v.  Tracy,  2  Chip.  128;  Noyes  v.  .>f orris,  1  Vermont, 
858;  Lane  p  Crombie,  12 Pick.  177;  Buckler.  Dry  Dock  ro.,  2  Hall.  151;  Hirlow  r.  HumisKm, 
6  Cowen,  180;  Johnson  v.  Cnstleman,  2  Dana,  878;  Simpson  r.  Hand.  6  Wharf.  311;  Barnes 
V.  Cole,  21  Wen'l.  188;  O^g-rJ^well  r.  Baldwin,  15  Vermont,  404;  Wynn  v.  Allard,  5  Watts  & 
Serg.  62-4.  But  whore  the  defendant  negligently  left  his  horse  and  cart  unattemle'l  in  the 
street,  and  the  plainttSf,  a  child  seven  years  old,  got  upon  the  cart  in  play,  and  another  child 
ina-iutioasly  lei  the  horse  on,  and  the  plaintiff  was  thereby  thrown  down  and  hurt,  it  was  held 
.that  the  ilefendant  was  liable  in  an  action  on  the  case,  though  the  plaintiff  was  a  trespjisser,  and 
contributed  to  the  mischief  by  his  own  act.     Lynch  v,  Nurdin,  1  Adol.  &  El.  N.  S.  20. 
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NATURE  OF     mine  as  usual,  or  if  he  place  a  spout  on  his  own  building,  in  conscquenco 
iKJUBiKs  EX  of  which  ^Yater  afterwards  runs  therefrom  into  my  lane,  the  injury  is  con- 
sequential ;  because  the  flowing  of  the  water,  which  was  the  immediate  in- 
*  jury,  was  not  the  wrong- doer's  immediate  act,  but  only  the  consequence 
thereof,  and  which  will  not  render  the  act  itself  a  trespass   or  immediate 
wrong  (/i)  (1). 

It  is  chiefly  in  actions  for  running  down  ships  that  difiiculties  occur,  be- 
cause the  force  which  occasions  the  injury  is  not  in  such  cases  necessarily 
the  immediate  act  of  the  person  steering,  for  the  winds,  and  waves  may 
and  generally  do  occasion  the  force,  and  the  personal  act  of  the  party 
rather  consists  in  putting  the  vessel  in  the  way  to  be  acted  upon  by  the 
wind  and  the  injury  might  even  have  happened  from  the  operation  of  the 
wind  and  tide  'counteracting  his  efibrts  (i).  In  the  case  of  an  injury  aris- 
ing from  carelessness  or  unskilfulness  in  navigating  a  ship,  if  the  injury 
were  merely  attributable  to  negligence  or  want  of  skill,  and  not  to  the 
wilful  act  of  the  defendant  with  intent  to  injure  the  plaintiff*,  the  party  in- 
jured has,  it  seems,  an  election,  either  to  treat  the  negligence  or  unskil- 
fulness of  the  defendant  as  the  cause  of  action,  and  to  declare  in  case  or  to 
consider  the  act  itself  as  the  injury,  and  to  declare  in  trespass  (/•)  (2). 
And  it  is  probable  the  same  doctrine  would  be  applied  to  the  case  of  an 
injury  resulting  from  the  careless  or  unskilful  driving  of  carriage  (/). 
And  it  was  recently  held,  that  where  through  negligent  and  careless  driv- 
ing, one  vehicle  is  ccmsed forcibly  to  strike  another,  an  action  on  the  case  is 
sustainable  for  the  injury  done,  although  it  be  immediate  upon  the  violence, 
unless  the  act  producing  it  wa5  wilful  (jn)  (3),  and  if  both  parties  were 
to  blame  and  guilty  of  negligence,  then  neither  can  sue  at  law  (n)  (4). 
So  where  there  has  been  an  illegal  distress,  the  plaintiff"  has  frequently  the 
option  of  declaring  in  case  or  in  trespass  (o).  And  it  is  clear  that  tro- 
ver (/?)  or  it  seems  detinue  (9),  may  be  supported,  although  the  defendant 
obtained  the  goods  by  an  act  of  trespass.     In  Scott  v.  Sheppard  (r),  Mr. 

(A)  Stra.  634,  685;   Lcl.  Rajm.   1399;  2  (n)  Id.  ibid.;  but  in  A.lminilty  Courts  it  ia 

Bnrr.  1114.  otherwise,  see  2  Chilly's  Gen.  Prac.  614,  615. 

(i)  8  East,  603,  602;  8  T.  R.  192;  1  B.  4-  (0)   1  B.  4-  C.  145;  2  D.  ^  U.  256;  3  Stark 

P.  476.  171. 

(A:)  2  New  Rep.  117;  8  T.  R.  188;  8  Eiist,  (p)  1  B.  &  C.  142,  4  la.  286 

601;  1  B.  &  P.  472;  4  B.   &  C.  226  to  228;  (9)  Ante,  122.  123. 

but  see  ante,  and  note  («).  (r)  2  Bla.  Rep.  807;  11   Mod.    180;  4  Co. 

(/)  Id.;  see  next  case,  supporting  the  au-  94  b.  95;  Hob.   180;  Sty.  99;  1  B.  &  P.  475; 

thor's  suorgestions.  2  Burr.  1113;  Salk.  110. 

(771)  Williams  v,  Holland,  6  Car.  &  P.  23. 

(1)  Vide  Adams  r.  Hcmmenway,  1  Mass.  145;  Arnold  p.  Foot,  12  Wend.  330. 

(2)  See  Gates  v.  Miles,  3  Conn.  64;  Case  v.  Mark,  2  Ham.  1G7;  Post  r.  Munn,  1  South.  61 ; 
Blin  V.  Campbell,  14  John.  432;  Dalton  r.  Favour,  3  N.  Ilamp,  465;  Perciv.il  v.  Hicdey,  18 
John.  257,  where  the  cases  are  reviewed  by  C.  J.  Spencer.  Where  the  injury  is  both  direct  or 
immediate  and  consequential,  the  party  injured  has  an  election  to  sue  cither  in  case  or  trespass. 
M'Alister  v.  Ilommond,  6  Cowen,  312. 

(3)  Claflin  ».  Wilcox,  18  Vermont,  606;  Schuer  v.  Veeder,  7  Blackf.  342;  Payne  v.  Smith, 
4  Dana.  497.  W^here  the  injury  consisted  in  driving  the  plaintiff's  beast  upon  a  fence,  whereby 
its  death  was  caused,  it  was  held  that  cither  trespass  or  case  would  lie.  Waterman  v.  Flail,  17 
Vermont,  128.     See  James  r.  Caldwell,  7  Yerger,  38. 

(4)  See  Abbott  Shipp.  (6th.  Am.  ed.)  230,  in  note.  The  same  rule  is  applied  in  courts  of 
common  law,  to  cases  of  damage  done  by  collision  of  vessels.  Vanderplank  i\  Miller,  1  Moody 
&  Mai.  169;  Ven nail  r.  Garner,  1  Crompt  &  Mees.  21;  Simpson  v.  Hand,  6  Wharton,  311; 
Broadwell  v.  Swigert,  7  B.  Monroe,  39;  Lack  v.  Seward,  4  C.  &  P.  106;  Kennard  v.  Burton, 
25  Maine,  39;  Sills  r.  Brown,  9  C.  &  P.  601;  New  Haven  Steamboat  Co.  1;.  Vanderbilt.  16 
Conn.  420;  Rathbun  v.  Payne,  19  Wend.  399;  Raisin  v.  Mitchell,  9  C.  &  P.  013;  Barnes  v 
Cole,  21  Wendell,  188.  The  Scioto,  Davies,  359,  864.  A  different  rule  prevails  in  the  Admip 
alty,  Abbott,  Shipp.  (6th  Am.  ed. )  230,  in  note. 
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J.  Blackstone  said,  that  a  person  may  bring  trespass  for  the   iramediate  in-  w^'u**  of 
jury,  and  subjoin  a  per  quod  for  *the  consequential  damage,  or  case  for  the  J,eucto?  *^ 
consequential  damage,  passing  over  the  immediate  injury ;  and  in  Pitts  v.  r    ^\oq  -i 
Gaince  and  another  (5)  where   the  declaration   was  in  case,  and  stated  *•  "' 

that  the  plaintiff  was  master  of  a  ship  laden  with  corn  re^dy  to  sail,  and 
that  the  defendant  seized  the  ship  and  detained  her,  whereby  the  plaintiff 
was  prevented  from  proceeding  in  his  voyage,  an  exception  was  tal^en  that 
the  declaration  should  have  been  trespass,  and  several  cases  were  cited; 
but  Lord  Holt  observed,  that  in  those  cases,  the  plaintiff  had  a  property 
in  the  thing  taken,  but  here  the  ship  was  not  the  master's,  but  the  owner's ; 
the  master  only  declared  as  a  particular  officer,  and  could  only  recover  for 
bis  particular  loss,  yet  he  might  have  brought  trespass,  as  a  bailee  of  goods 
may,  and  declared  upon  his  possession,  which  is  sufficient  to  maintain  tres- 
pass. Hence  it  appears  that  either  trespass  or  case  may  sometimes  be 
supported  where  there  is  both  an  immediate  and  also  a  consequential  in- 
jury (0- 

Cases  sometimes  arise  where  the  law  considers  special  consequential  dam-  When  the 
ag§s  as  too  remote,  but  case  lies  for  not  repairing  the  defendant's  fence,  consequen- 
per  quod  plaintiff's  horses  escaped  into  the  defendant's  close,  and  were  there  remote, 
killed  by  the  falling  of  a  hay  stack,  the  Court  considering  that  such  dam- 
age was  not  too  remote  (w). 

The  legality  or  illegality  of  the  original  act  is  not  in  general  the  crite-  Ab  to  the  le- 
rion  whether  the  injury  was  immediate  or  consequential,  and  will  not  &^y^y ^  *^* 
therefore  be  the  test  whether  the  remedy  should  be  trespass  or  case  (y). 
A  person  may  become  an  immediate  trespasser  vi  et  armis  (1),  even  in 
the  performance  of  a  lawful  act,  if  in  the  course  of  such  performance  he 
be  guilty  of  neglect ;  as  if  he  hurt  another  by  accident  (2).  And  case 
will  lie  for  doing  an  unlawful  act  if  the  damage  sustained  thereby  be  not 
immediate  but  consequential,  although  the  defendant  has  no  malicious  in- 
tention (a).  However  if  the  injury  was  committed  through  the  medium 
of  an  under  regular  process,  as  in  the  case  of  a  malicious  arrest  or  prose- 
cution, although  such  injury  were  forcible  and  immediate,  yet  the  remedy 
must  be  case  (A)  (2).  If,  however,  the  act  complained  of  amount  to  a 
felony,  as  if  the  nouse  were  entered,  or  the  goods  were  taken  burglariously 
or  feloniously,  the  civil  remedy  is  merged  in  the  criminal  offence,  and  no 
action   can   be   maintained   until  the   offender    has   been   duly  prosecuted, 

®^-  C^)-  Intent,  when 

Nor  is  the  inotive  intent,  or  design  of  the  wrong-door  towards  the  com-  material, 
plainant  the  criterion  as  to  the  form  of  the  remedy  (d)  ;  for  where  *the  [  *180   ] 

(«)  1  Salk.  10;  2  D.  &  R.  256.  (a)  11  Mod.  180,  8  Wils.  Ill,  410;  2  Bla. 

(O  See  the  last  eight  not'.c<,  and  Williams  Rep.  805. 

V.  Holland,  6  Car.  &  P.  23.  {b)  8  T.  B.  185;  2  Chit  Rep.  804;  1  D.  & 

(tt)  Powel  1;.  Salisbury,  2  Younge  &  Jerv.  R.  1)7. 

891.  (c>  See  Sty.  846;  Yelv.  00;  1  Sid.  876;  2 

(y)  1  Stra.  636,  n.  2;  8  East,  601 ;  8  Wils.  B.  &  P.  410;  5  T.  R.  175;  2  C.  &  P.  41. 

409;  2  Bla.  Rep.  804.  (</)  8  Wils.  809;  2  Bla.   Rep.  882;  8  East, 

(z)  Id,;  8  Wils.  411;  1  Stra.   696;  27  H.  690,  601.    The  intent,  howerer,  is  considered 

6,  28  a;  1  Bing.  213.  by  the  jury  in  the  damages,  2  Stark.  213. 

(1)  Blin  17.  Campbell,  14  John.  482;  18  John.  288;  CotteraU  v.  Cummins,  6  Serg.  &  R.  848. 
Vide  Stultz  p.  Dickey,  5  Binn.  288. 

(2)  But  where  a  sheriff  levies  a  /I  fa,  after  the  return  day,  the  proper  action  is  trespass  and 
not  case.  Vail  v.  Lewis,  4  John.  450.  A  ft.  fa,  leaned  within  the  period  of  stay  of  execution, 
and  after  security  has  been  given  for  the  purpose  of  obtaining  it,  is  a  nullity,  and  trespass  lies 
against  the  plaintiff  or  prothonotary  for  issuing  it.  Milliken  v.  Brown,  10  Serg.  &  R.  188. 
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KATiiiE  OF    act  occasioning;  an  iniarv  is  unlawful,  the  intent  of  the  wrong-doer  is  im- 
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material  {e)  (1),  and  it  is  clear  that  the  mind  need  not  in  general  concur 
in  the  act  that  occasions  an  injury  to  another,  and  if  the  action  occasion  an 
immediate  injury,  trespass  is  the  proper  remedy  without  reference  to  the  in- 
tent (/).  If,  however,  in  pleading,  the  injury  be  stated  to  have  been 
committed  wilfully  (2)  and  in  other  respects  it  be  uncertain  whether  it  be 
immediate  or  consequential,  the  Court  will  consider  it  as  immediate  in- 
jury  {(/),  There  are  many  cases  in  the  books,  where  the  injury  being  di- 
rect artd  immediate,  trespass  has  been  holden  to  lie,  though  the  injury 
were  not  intentional;  as  in  Weaver  v.  Ward  (AY  where  the  defendant  ex- 
ercising in  the  trained  bands,  and  firing  his  musket,  by  accident  hurt  the 
plaintiff:  and  in  Underwood  v.  Hewson  (t),  wherfe  one  uncocking  a  gun, 
it  went  off,  and  accidentally  wounded  a  by-stander.  And  if  one  turning 
round  suddenly  were  to  knock  another  down  (8),  whom  he  did  not  see, 
without  intending  it,  no  doubt  the  action  should  be  trespass  (A:)  ;  and  where 
a  person  accidentally  drives  a  carriage  against  that  of  another,  the  injury 
is  immediate,  and  trespass  or  case  is  sustainable,  though  the  defendant  was 
no  otherwise  blamable  than  in  driving  on  the  wrong  side  of  the  road  on  a 
dark  night  (J),  There  is  an  exception,  however  in  favor  of  public  oflS- 
cers  who  are  bound  to  obey  the  process  of  the  Courts ;  thus  if  a  sheriff, 
after  a  secret  act  of  bankruptcy  committed  by  A.,  levy  his  goods  under  an 
execution  against  him,  he  cannot  be  sued  by  the  assignees  in  trespass,  but 
only  in  trover,  because  such  public  officers  ought  not  to  be  made  trespassers 
by  relation  (m).  And  in  some  other  cases,  though  the  intent  may  not  be 
material  to  the  form  of  action,  it  may  decide  whether  any  action  be  sustain- 
able. In  some  instances,  words  prima  facie  slanderous  are  not  actionable, 
if  not  spoken  maliciously.  And  it  seems  to  be  a  general  rule,  that  if  a 
party  be  in  the  prosecution  of  a  legal  act,  an  action  does  not  lie  for  an  inju- 
ry resulting  from  an  inevitable  or  unavoidable  accident  which  occurs  with- 
out any  blame  or  default  on  his  part  (n). 

(e)  6  East,  404,  478,  874;  2  East,  107;  6  {k)  Per  Lord  Ellenboroagh,  and  Lawrenoe 

Esp.  Rep.  214,  215.  J.,  8  East,  595,  596. 

(/•)  PerLordKenyon,8T.  R.  190;3East,  (/)  8   Efist,  593;    Williams  v.  Holland,  6 

599,  601;  1  Curnpb.  497;  2  id.  465.  Car.  &  P.  28;  see  ante,  127. 

.    iff)  3  East,  599,  601;  8  T.  R.  191;  8  East,  (m)  1  T.  R.  480;  1  Lev.  183;  see  1  Barr. 

109;  2  Burr.  11  14.  20. 

{h)  Hob.  184;  see  1  Bing.  218.  (n)  2  Chit.  R.  689;  1  Ring.  218;  ante^  77. 

(i)  1  Stra.  596. 

(1)  Amick  V.  O'Hara,  6  Blackf.  258. 

(2)  Whether  an  action  is  trespass  or  trespass  on  the  case,  is  to  be  determined  from  the  foot, 
alleged  in  the  declaration,  and  not  from  the  name  given  to  the  action.  Coggswell  v.  Baldwin, 
15  Vermont,  404.  The  manner  in  which  a  breach  is  alleged  does  not  determine  the  form  of  the 
action.     Howe  v.  Cook,  21  Wcnd  29. 

(8)  Loubz  V.  Hafner,  l.Dev.  185;  Hodges  r.  Weltbergher,  6  Monroe,  837.  Where  one  intox- 
icated falls  against  a  stove,  and  spills  hot  water  thereby  on  another,  he  is  liable  in  trespass. 
Sullivan  v.  Murphy,  2  Miles,  298.  In  Taylor  r.  R-iinbow,  2  Hen.  &  Mun.  423,  the  defendant 
had  negligently,  but  without  any  design  to  injure,  discharged  a  gun,  and  wounded  the  plain- 
tiff, who  brought  an  action  on  the  case;  it  was  held  that  trespass  was  the  proper  remedy,  and 
that  it  woa  immaterial  whether  the  injury  were  committed  wilfully  or  not.  See  also  Cole  v, 
Fisher,  11  Mnss.  187.  But  see  Blinn  v.  Campbell,  14  John.  482.  In  the  cose  last  cited. 
Judge  Spencer,  in  delivering  the  judgment  of  the  court  recognizes  the  distinctions  in  cases  of 
injuries  arising  from  driving  carriages  or  navigating  ships,  &c.  If  the  injury  were  imrae<li- 
ate,  and  be  stated  in  the  declaration  to  have  been  wilfully  committed,  or  appear  to  have  been 
00  on  the  trial,  the  remedy  must  be  trespass;  but  if  the  injury  arises  from  negligence,  ttiough 
immediate,  the  party  injured  has  his  election  to  bring  either  trespass  or  case.  Subsequent  cases 
in  the  same  court  also  recognize  the  same  distinction.  Percival  v.  Hickey,  18  J6hn.  257;  Wil« 
son  V.  Smith,  10  Wend.  824. 
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In  some  cases  of  involuntary  trespass  upon  land,  a  tender  of  amends  may  nature  of 
be  pleaded  (o).  And  in  actions  against  public  agents,  the  intent  may  be  fre-  j^^pj^^^ 
quently  material  in  considering  their  liabilty  (/?). 

For  some  torts  which  may  prima  facie  appear  to  be  forcible  and  imme- 
diate; as  for  an  excessive  distress  (9);  or  for  driving  a  distress  ^out  of  r  #131  1 
the  county  in  which  it  was  taken  (r)  ;  or  for  injuries  to  personal  or  real 
property  in  reversion  (5)  ;  or  against  a  bailee  of  personal  property  having 
an  interest  therein,  and  who  has  injured  the  same,  but  not  destroyed  it  {f)  : 
an  action  on  the  case  is  a  proper  remedy.  So  though  a  master  may  be 
liable  under  the  circumstances  to  compensate  an  immediate  injury  commit- 
ted by  his  servant,  in  the  course  of  his  employ,  with  force  (li) ;  yet  the 
action  against  the  master  in  general  must  be  case,  though  against  the  servant 
it  might  for  the  same  act  be  trespass  {x)  (1).  Where  an  injury  arose  from 
the  careless  driving  of  a  person  who  was  one  of  the  proprietors  of  the 
coach,  it  was  held  that  he  and  the  other  proprietors  might  be  jointly  sued 
in  case  (y).  If  the  injury  arise  from  the  want  of  care,  or  negligence  of 
the  servant,  case  is  the  remedy  (2)  ;  but  if  it  occurred  as  the  necessary, 
probable,  or  natural  consequence  of  the  act  ordered  by  the  master,  then 
the  act  is  the  master^,  and  he  should  be  sued  in  trespass  (if  the  act  were 
forcible  and  immediate).  Therefore  where  a  master  ordered  a  servant  to 
lay  some  rubbish  near  his  neighbor's  wall,  but  so  it  might  not  touch  the 
same,  and  the  servant  used  ordinary  care,  but  some  of  the  rubbish  naturally 
ran  against  the  wall,  it  was  held  that  the  trespass  was  maintainable  against 
the  master  (^z). 

From  this  concise  view  of  the  nature  of  injuries  ex  delicto,  as  well  as 
from  the  following  observations  on  the  properties  of  each  particular  action, 
it  may  be  collected  that  there  are  fotir  leading  points  to  be  attended  to  in 
deciding  what  form  of  action  should  be  adopted.  First,  the  nature  of  the  . 
matter  or  thing  affected ;  secondly,  the  plaintiff's  right  thereto  ;  thv^dly, 
the  means  by  which  the  injury  was  affected;  audi,  fourthly,  the  situation 
in  which  the  defendant  stood.  Summary  of 

AxAfirsty  the  nature  of  tBe  matter  or  thing  affected;  or  whether  it  were  the  principal 
substance  or  tangible,  as  the  bodv,  personal  chattels,  and  real  property  points  on 
corporeal ;  or  not  tangible,  as  health,  reputation,  and  real  property  inCor-  ^^^^  *J® 
poreal.     In  the  first  instances,  as  the  property  might  be  affected  immedi-  actions  ex 
ately  by  an  injury  committed  with  force,  trespass,  case,  replevin,  trover,  delicto  may 
or  detinue,  may  or  may  not  be  sustainable,  depending  on  the  other  three  ^®P«^^* 
points,  and  the  particular  properties  of  each  action  {a) ;  but  in  the  latter 

(o)  21  Jac.  1,0.  16,  0.  6;  Vin.  Ab.  Tres-  (0  Bac.  Ab.  Trespass,  B. 

pass,  542;  8  Lev.  87.  (u)  Ante,  80,  81. 

(p)  Ante,  77;  6  Taunt  29.  {x)  1  ISast,  108;  See  9  B.  &  C.  691;  4  M. 

(9)  52  Hen.  8,  c.  4;  3  Bla.    Com.  12;   2  &  R.  500,  S.  G. 

Btpa.  861;  1  Burr.  590;  Fitagib.  86;  1  B.  &  (y)  4  B.  &  C.  223;  6  D.  &  R.  575,  S.  C. 

C.  145;  2  D.  &  P.  266;  8  Stark.  177.  («)  9  B.  &  C.  691;  4  M.  &  R.  500,  S.  C. 

(r)  Id.  ibid.;  2  Inst.  106;  8  Lev.  47;  2  (a)  Replevin  lies  only  for  personal  property, 

Stra.  1272.  and  not  for  taking  part  of  the  freehold,  4  T. 

(»)  4  T.  R.  489;  7  T.  R.  9;  Com.  Dig.  Ac-  B.  504  (325). 
tion  on  Goae,  Nuisance,  B. 


(1)  Per  curiam,  17  Mass.  244,  Campbell  v,  Phelps.  "  The  principal  cases  irhioh  appear  to 
have  turne<J  hpon  the  distinction  between  trespass  and  oase  are  collected  and  classed  according 
U>  their  characteristic  circumstances,  in  a  note  to  Hugget  v,  Montgomery,  2  B.  &  P.  N.  R.  44o 

Day's  edit."    Note  by  Mr.  Day. 

(2)  See  Johnson  r.  Castleman,  2  Dana,  878;  Campbell  v.  Phelps,  17  Mass.  246;  Broughton 
9,  Whftlton,  8  Wend.  474.   * 
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OF  THE   FORMS   OF   ACTIONS. 


NATDRK  OP    instances,  an  action  on  the  case  is  in  general  the  only  remedy,  because  the 

EX  DELICTO,   pi'operty  could  not  be  injured  immediately  by  force. 

Secondly,   The  nature  of  the  plaintiff's  right  to  the  matter  or  thing 

[  *132  1  affected ;  as  if  the  injury  were  to  the  person,  whether  the  right  were  ♦ab- 
solute or  relative;  in  the  latter  instance  case  being  sustainable,  however 
forcible  the  injury ;  or  if  the  damage  were  to  personal  or  real  property, 
whether  the  right  were  in  severalty  or  joint- tenancy,  or  in  common,  or  in 
possession  or  reversion  ;  in  the  last  instance  neither  trespass,  trover,  replev- 
in, nor  detinue  could  be  supported,  but   only  case  (6)  (1). 

Thirdly^  The  means  by  which  the  iyijtiry  was  affected ;  as  whether  it 
were  a  commission  or  omission  ;  in  the  latter  case  trespass  is  not  in  gene- 
ral sustainable  (c) ;  or  with  or  without  force,  actual  or  implied,  for  if 
without  force,  case  is  in  general  the  remedy  (rf)  ;  or  immediate  or  conse- 
quential ;  in  the  latter  case,  trespass  is  not  sustainable  (e) ;  or  whether 
the  injury  were  committed  by  the  defendant  himself,  or  by  his  agent  or 
servant,  or  by  his  cattle  or  property  (/),  or  under  color  of  a  distress  for 
rent,  &c.  or  of  the  process  of  a  superior  or  inferior  Court. 

Fourthly^  The  situation  or  character  in  which  the  defendent  stood,  as 
whether  he  were  joint-tenant  or  tenant  in  common  with  the  plaintiff  (^)  ; 
or  whether  there  were  any  privity  of  contract  between  the  plaintiff  or  de- 
fendant, in  respect  of  the  latter  being  tenant  or  bailee-,  when,  in  general 
trespass  cannot  be  supported  (A).  Keeping  in  view  these  important 
points,  we  proceed  to  consider  the  nature  and  particular  applicability  of  the 
several  actions  in  form  ex  delicto. 


L  ON  'TUB 
OABE. 


I.  ACTION  ON  THE  CASE. 

We  have  before  remarked  that  an  action  upon  the  case  was  a  remedy 
given  by  the  common  law,  but  that  it  appears  to  have  existed  only  in  a 
limited  form,  and  to  a  certain  prescribed  extent,  until  the  statute  of  West- 
minister 2  (i).  In  its  most  comprehensive  signification  it  includes  as- 
sumpsit  as  well  as  an  action  in  form  ex  delicto  (^)  :  but  at  the  present 
time,  when  an  action  on  the  case  is  mentioned,  it  is  usually  understood 
to  mean  an  action  in  form  ex  delicto ;  and  therefore,  where  a  navigation 
act  enacted  that  the  company  might  sue  for  calls,  &c.  by  action  of  debt 
or  on  the  case^  it  was  holden  that  an  action  on  the  case  in  tort  lay,  though 
the  defendant  might  thereby  be  deprived  of  the  benefit  of  a  set-off  (/). 

Actions  on  the  case  are  founded  on  the  common  law,  or  upon  acts  of 
parliament,  and  lie  generally  to  recover  damages  for  torts  not  committed 
with  force,  actual  or  implied ;  or  having  been  occasioned  by  force,  where 


(b)  7  T.  R.  9. 

(c)  Ante,  126. 

(d)  Ante,  126,  126;  8  Campb.  187. 
(c)  Ante,  125,  126,  127. 

(/)  AnU,  181. 


iff)  Ante,  79;  2Saand.  47  g. 
ih)'  Post;  Bao.  Ab.  Trespass,  B. 
(t)  Ante,  96. 

{k)  See  Steph.  on  Pleading  16. 
(/)  7  T.  R.  86. 


(1)  Brown  o.  Caldwell,  10  Serg.  &  R.  114.  Nor  trover,  Mather  v.  Ministers  of  Trinity 
Churoh,  8  Serg,  R.  609.  Nor  money  bad  and  reoeived  for  the  proceeds  of  it,  if  sold  by  the 
taker.    Baker  v.  Howell,  6  Serg.  &  R.  476. 
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the  matter  nfTected  was  not  tangible,  or  the  injury  was  not  immediate,  but    i-  o»  the 
consequential ;  or  where  the  interest  in  the  property  was  *only  in  rever-  r  ^V'o^   -i 
Bion  ;  in  all  which  cases  trespass  is  not  sustainable  (m).     Torts  of  this  na-  ^  -■ 

ture  are,  to  the  absolute  or  relative  rights  of  persons^  or  to  personal  prop- 
erty in  possession  or  reversion,  or  to  real  property,  corporeal  or  incorpo- 
real, in  possession  or  reversion.  These  injuries  may  be  either  by  nonfea- 
sance^ or  the  omission  of  some  act  which  the  defendant  ought  to  perform  ; 
or  by  misfeasance^  being  the  improper  performance  of  some  act  which 
might  lawfully  be  done ;  or  by  malfeasance,  the  doing  what  the  defendant 
ought  not  to  do ;  and  these  respective  torts  are  commonly  the  performance  or 
omission  of  some  act  contrary  to  the  general  obligation  of  the  law,  or  the 
particular  right  or  duties  of  the  parties^  or  of  some  express  or  implied  con- 
tract between  them. 

Case  is  the  proper  remedy  for  an  injury  to  the  absolute  rights  of  per-  To  persons 
sons  not  immediate,  but  consequential  (1)  ;  as  for  keeping  mischievous  ani-  abaoluteljr. 
mals,  having  notice  of  their  propensity  (n)  (2),  or  for  special  damage  aris- 
ing from  a  public  nuisance  (o)  (3).  But  if  the  injury  were  immediate,  as 
if  the  defendant  incited  his  dog  to  bite  another,  or  let  loose  a  dangerous  an- 
imal (/>)  ;  or  if  in  act  of  throwing  a  log  into  a  public  street,  it  hurt  the 
plaintiff  {q) ;  or  if  an  injury  be  committed  by  cattle  (r)  to  land;  the  action 
should  be  trespass.  Also,  whenever  an  injury  to  a  person  is  occasioned 
by  regular  process  of  a  Court  of  competent  jurisdiction,  though  mali- 
ciously adopted,  case  is  the  proper  remedy,  and  trespass  is  not  sustaina- 
ble («)  (4)  ;  as  for  a  malicious  arrest ;  or  for  malicious  prosecution  of  a 
criminal  charge  before  a  magistrate  or  otherwise  (f).    If  the  proceeding 

(m)  4  T.  R.  489;  7  T.  R.  9.  sonal  property  may  also  affect  persona,   as 

(n)  Ante,  82.  negligence  in  riding  horses  and  ariving  car- 

(0)  Willes,  71  to  75;  and  see  note  to  the  riages,  &e. 
precedent   in   cnse  for   laying  mbbish   in   a  (p)  Ante,  82. 
street,  post,  vol.   ii.  and  11   East,  60.     When  {q)  Ante,  127. 
not,  see  12  East,  482.     Injuries  arising  from          (r)  Ante,  82,  88. 

keeping  mischievoas  animals,  and  from  public  (s)  8  T.  R.  185;  Foot  v.  Cooper,  1  T.  R. 

nuisances,  also  frequently  affect  personal  pro-  535;  8  £ep.  Rep.  185;  11  East,  297;  1  Campb. 

perty;  and  on  the  other  hand,  many  of  the  295;  2  Chitty  R.  804,  1  D.  &  R.  97. 
wrongs  hereafter  enumerated  as  affecting  per-  {t)  2  Chitty  Rep.  804. 

(1)  Cole  V.  Fisher,  11  Mass.  187;  Johnson  v.  Coatleman,  2  Dana,  878;  Percival  v.  Hickey, 
18  John.  257;  Guille  v.  Swan,  10  John.  881;  Cnse  v.  Mark,  2  Ham.  169;  Carster  v.  Murray, 
Harper,  48;  Clay  v.  Sweet,  1  Marsh,  194;  Winslow  v.  Beall,  6  Call,  44. 

(2)  He  who  has  the  care  and  custody  of  sheep,  for  the  purpose  of  depasturing  them,  is  liable 
for  damages  done  by  them,  in  the  same  manner  and  to  the  same  extent  as  the  owner.  Barnum 
V.  Yanduser,  16  Conn.  200;  Sheridan  v.  Bean,  8  Metcalf,  284.  See  Brill  o.  Hagler,  28  Wend. 
254.  If  a  person  cause  an  injury  with  his  dog,  the  remedy  is  trespass;  but  if  the  dog  do  injury 
of  his  own  accoH,  in  the  absence  of  his  owner,  the  remedy  is  case.  Pilts  v.  Kinney,  8  Green, 
180.  A  fikther  may  sue  in  case  for  an  injury  done  to  an  inftmt  child,  (then  living  with  him  and 
engaged  in  bis  service),  by  dogs,  permitted  by  the  defendant  to  run  at  large,  after  knowledge 
that  such  dogs  were  accustomed  to  bite  mankind.  Burden  v,  Barrett,  7  Alabama,  160.  The 
owner  of  a  cow,  accustomed  to  hook — ^the  vicious  propensity  being  known  to  her  owner — is  lia- 
ble for  damage  done  by  her,  although  it  be  done  in  the  highway  against  the  land  of  her  owner, 
ftnd  while  going  to  her  usual  watering  place.    Cogswell  v.  Baldwin,  15  Vermont,  404. 

*  (8)  Ablx>tt  V.  Mills,  8  Vermont,  521.  So,  in  case  parties  mav  be  joined  as  defendants,  who 
were  not  present  when  the  act  complained  of  was  done,  and  therefore  not  liable  in  trespass, 
Moreton  v.  Hardem,  6  Dowl.  k  Ryl.  275.  Case  is  the  proper  remedy  against  a  corporation  that 
causes  a  trespass  to  be  committed  by  its  agent.  Hamilton  Co.  v.  C.  k  W.  Turnpike,  Wright, 
608.  Case  is  an  appropriate  remedy  for  injuries  caused  by  the  unruffled  acts  of  a  servant  of  the 
defendants,  even  though  such  acts  may  have  been  acts  of  force,  and  such  that  trespass  would 
have  been  the  only  proper  remedy  against  the  servant.  Havens  v.  Hartford  &c.  R.  R.  Co.  28 
Conn.  69. 

(4)  Luddington  v.  Peck,  2  Conn.  700;  Hayden  v.  Shed,  11  Mass.  500;  Owens  v.  Starr,  2  Litt 
2^;  Plummer  v.  Bennett,  6  Oreenl.  421;  Tamer  v.  Walker,  8  Qill  k  John.  877;  M'Hugh  v. 
Pundt,  1  Bailey,  441;  Watson  v,  Watson,  9  Conn.  141;  Beaty  v.  Perkins,  6  Wend.  882-»  Loviei 
p.  Gilpin,  6  Pana,  821;  Warfield  v.  Walter,  11  Gill  &  John.  80. 
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I.  ON  THE  bd  malicious  and  unfounded,  though  it  were  instituted  by  a  Court  having 
OASE.  jjQ  jurisdiction,  case  may  be  supported,  or  trespass  (?/).  Formerly  it  was 
usual  in  these  instances,  where  several  persons  combined  in  the  prosecu- 
tion, to  proceed  by  writ  of  conspiracy,  but  the  action  on  the  case  is  now 
the  usual  remedy  (:r)  (1).  If,  on  the  other  hand,  the  proceeding  com- 
plained of  were  irregular  (2),  the  remedy  in  general  must  be  trespass  ;  and 
therefore,  where  a  justice  of  the  peace  maliciously  and  irregularly  granted 
a  warrant  against  a  person  for  felony,  without  any  information  upon  oath, 
it  was  decided  that  the  remedy  against  the  justice  should  have  been  tres- 
pass and  not  case  (y)  (8)  (4)  ;  and  though  case  may  be  supported  for  mali- 
ciously suing  out  a  commission  of  bankruptcy  (^),  or  now  a  fiat,  yet  an  ac- 

[  *184  ]  tion  of  trespass  *is  also  sustainable  for  the  seizure  of  goods  under  the 
same,  because  if  the  plaintiff  were  not  subject  to  the  bankrupt  laws,  the 
commissioners  had  no  jurisdiction,  in  which  case  trespass  is  always  sustaina- 
ble, if  in  other  respects  the  injury  were  forcible  and  immediate  (a).  Case, 
we  have  seen,  is  also  the  proper  remedy,  where  the  right  afiected  was  not 
tangible,  and  consequently  could  not  be  afiected  by  force,  and  reputation  and 
health,  the  injuries  to  which  are  always  remediable  by  action  on  the  case  ; 
as,  libels,  or  verbal  slander.  It  is  also  the  only  remedy  against  sherifis, 
justices,  especially  after  convictions  quashed  (6),  or  other  officers  acting 
ministerially  and  not  judicially  (c),  for  refusing  bail  (rf)  or  to  receive  an 
examination  upon  the  statute  of  hue  and  cry,  &c.  (e)  ;  and  case  lies  against 
surgeons,  agents,  &c.  for  improper  treatment,  or  for  want  of  skill  or  care ; 
though  assumpsit  is  also  sustainable  (/). 

Actions  for  injuries  to  the  relative  rights  of  persons,  as  for  seducing  or 
harboring  wives,  enticing  away  or  harboring  apprentices  or  servants,  are 
properly  in  case ;  though  it  is  now  usual,  and  perhaps  more  correct,  to  de- 
clare in  trespass  vi  et  armis  and  contra  pacern.  for  criminal  convei'sa- 
tion  and  for  debauching  daughters  or  servants  (j/)  ;  yet  as  the  con- 
sequent loss  of  society  or  service  is  the  ground  of  action,  the  plaintiff 
is  still  at  liberty  to  declare  in  case  (A)  (5).     When,' however,  the  action 

(u)  2  Wils.  80a;  Hajs  v,  Tounglove,  7  B.  feasance,  A.  1   &c.     See  ante,  77»  78,  aa  to 

Monroe,  546.  liability  of  public  officers. 

(x)  1  Saund.  228,  880,  n.  L  {d)  2  Saund.  61  c,  d.;  8  B.  &  P»  551 

(y)  2  T.  R.  226;  2  Chit  Rep.  804;  1  D.  &  (e)  1  Leon.  823,  824. 

R.  97.  (/ )  8  East.  848. 

(z)  2  Wila.  145.  {g)  2  New  Rep.  476;  2  M.  &  Sel.  436. 

(a)  2  Wils.  382,  884;  Callen*s  Bank.  Law,  (A)  6  East,  89.    See  the  reasons,  and  the 

412,  413;  see  2  D.  4r  R-  858;  1  B.  &  C.  68,  different   precedents,   post^    vol.   ii.       Index, 

fl.  C.  "  Debauching  Wife  and  Daughters.'*     2  Chit- 

{b)  48  G.  8,  c.  14\,po8t  ty  Rep.  260;  ante,  126. 

(c)   Com.  Dig.  Action  on  the  Case,  Mis- 

■'  ■  ■  -  -    - '"- '  —  ■  -  -     —  : — — 

(1)  Mott  V.  Danforth,  6  Watts,  304. 

(2)  See  however  Moreton  ».  Harden,  6  Dowl.  &  Ryl.  275,  and  observe  the  reasons  upon 
which  the  form  of  action  was  sustained  in  that  case.     Sec  Cooper  v.  llalbcrt,   2  xM'MuUau,  419. 

(3)  Berry  v.  Hamill,  12  Serg.  &  R.  210.  Vide  Beaurain  v.  Sir  William  Scott,  3  Cainpb.  388, 
which  was  an  action  on  the  case  against  the  defendant,  a  judge  of  an  ecclesiastical  court>  for 
excommunicating  a  party  for  refusing  to  obey  an  order  which  the  court  had  no  authority  to 
make.  Case  lies  against  a  justice  of  the  peace,  for  that,  after  taking  time  to  consider  a  case  he 
rendered  judgment  against  the  plaintiff,  and  deceitfully  concealed  the  fact  from  him  until  it  was 
too  late  to  appeal.     Neighbor  17.  Trimmer,  1  Harr.  58. 

(4)  See  Kennedy  r.  Terrill,  Hardin,  490;  Muso  v.Heffernan,  6  Munf.  27.  See  12  Serg.  & 
R.  212;  Reynolds  v,  Orvis,  7  Cowen,  269.  But  in  such  a  case  in  Pennsylvania,  no  action  can 
be  maintained  against  a  constable  executing  such  a  process,  unless  a  copy  of  it  be  previously 
demanded,  agreeably  to  the  6th  section  of  the  act  of  2l8t  March,  1772,  (1  Sm.  I^aws,  864.) 
Varley  v,  Zahn,  11  Serg.  &  &  185. 

(5)  See  Clough  v.  Tenny,  5  Greenl.  446;  Van  Vacter  v.  McKillip,  7  BlackC  578.  Aa 
action  on  the  case  may  be  sustained  by  a  father  for  the  seduotion  of  his  daughter  withou 
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18  for  an  injury  really  committed  with  force,  as  by  menacing,  beating  (1)  or    i-  <>»  '''** 
imprisoning  wives,  daughters,  and  servants,  it  is  most  proper  to  declare  in       ^***^' 
trespass  (t). 

For  injuries  to  personal  property  not  committed  with  force  Or  not  imme-  ,^^  personftl 
diate  (Ar),  or  where  tlie  plaintiff's  right  thereto  is  in  reversion  (/),  case  is  property nnd 
the  proper  remedy  (2).     It  lies  against  attornies  or  other  agents /or  neg-  for  breach  of 
lect  or  other  breach  of  duty  or  misfeasance  in  the  conduct  of  a  cause,  or  *  n'jjjcj'^ 
other  business  (3),  &c.  though   it  has  been  more  usual  to  declare  against  and  whea  it 
them  in  assumpsit  (wi).     And  though  we  have  seen  that  assumpsit  is  the  is  a  concur- 
usual   remedy   for    neglect    or   breach    of  duty    against    bailees  (»)  ;  as  ''®^*  i^medy 
against  carriers,  wharfingers,  and  others  having  the  use  or  care  of  person-  sumpsit. 
al  property,  whose  liability  is  founded  on  the  common  law  as  well  as  on 
the  contract;  yet  it  is  clear  that  they  are  also  liable  in  case  for  an  injury 
resulting  from  their  neglect  or  breach  of  duty  in  the  course  of  their  em- 
ploy (o).     For  any  misfeasance  by  a  party  in  a  trade  which  he  professes, 
the  law  gives  an  action  upon  the  case  to  the  *party  grieved  against  him ;  [  *135  ] 
as  if  a  smith  in  shoeing  my  horse  prick  him,  and  other  like  cases  (/>). 
And  it  seems  that  although  there  be  an  express  contract,  still  if  a  c&nvtndn 
law  duty  result  from  the  facts,  the  party  may  be  sued  in  tort  for  any  neg- 
lect or  misfeasance  in  the  execution  of  the  contract  {(f). 

If  the  contract  be  laid  as  inducement  only,  it  seems  that  case  for  an 
act,  in  its  nature  a  tort  or  injury,  afterwards  committed  in  breach  of  the 
contract,  may  often  be  adopted.  On  this  ground,  case  for  not  accounting 
for,  and  for  converting  to  the  defendant's  use,  bills  delivered  to  him  to  be 
discounted,  or  the  proceeds  of  such  bills,  is  probably  sustainable  (r).  And 
in  Mast  v.  Goodson  («)  it  was  held  that  a  count  in  case^  setting  out  an 
agreement  by  which  the  plaintiif  was  to  build  a  yard  in  defendant's  close, 
and  lay  out  not  less  than  X20,  and  was  to  enjoy  it  for  life,  and  averring  that 
plaintiif  built  the  yard  and  enjoyed  it  for  some  years  as  an  easement,  but 
defendant  afterwards  wrongfully  obstructed  him  in  the  enjoyment  of  it,  was 
good.  In  that  c^ise  the  action  was  founded  on  a  contract ;  but  the  obstruc- 
tion to  the  plaintiflF's  right  for  which  the  action  was  brought  was  ex  delicto^ 
although  the  right  also  arose  out  of  the  contract  {t).     And  a  count  stating 

(t)  2  M.  &  Sel.  486;  8  Campb.  626,  n.  (r)  1  New  Rep.  48;  6  East,  888,  S.  C.  in 

\k)  AntCy  1*27.  '         error. 

(0  T.  R.  9;  8  Campb.  187.  («)  3  Wila.  848;  2  Bin.  Rep.  848.  S.  C. 

(to)  6  East,  833.  (0  Per  Holroyd,  J.,  6  B.  &  C,  273;  9  D.  & 

In)  AnU,  102.  R.  264,  S.  C;  and  1  New  Rep.  46,  Heath  J. 

(0)  See  2  B.  &  B.  ^A\  6  B.  &  0.  268.  observed  that  m  Mast  v.  Goodson  the  Court 
(p)  1  Saund.  312  a.;  and  n.  2.  was  of  opinion  that  a  count  upon  a  cause  of 
{q)  2  Wils.  819.     Per  Bayley  J.,  6  B.  4^      action  to  which  a  contract  is  only  inducement, 

C.  606;  8  D.  &  R.  878,  S.  C;  2  Cbittj  Rep.  1.      maj  be  joined  with  a  count  upon  tort. 

proTing  any  actual  loss  of  service;  it  is  enough  that  the  daughter  be  a  minor  residing  with  her 
rather,  and  that  he  has  the  right  to  claim  her  services.  Hewitt  v.  Prime,  21  Wend.  79 ;  Horn- 
keth  r.  Barr,  8  Serg.  &;  R.  86;  Parker  t>.  Elliotte,  Oilman  88;  Mercer  ©.  Warmsley,  6  Harr. 
&  John.  27;  Lockw^  r.  Betts,  8  Conn.  180;  Moran  v.  Haws,  4  Co  wen,  412;  Clark  v.  Fitch, 
2  Wend.  469. 

(1)  Hoover  r.  Keim,  7  Watts,  62. 

(2)  As  if  the  owner  of  a  horse  hire  him  to  another  for  a  certain  time,  and  while  the  hirer  is 
using  the  horse,  the  defendant  drives  against  him  and  kills  him,  the  owner's  remedy  is  by  action 
on  the  case  and  not  trespass;  this  beiug  in  the  nature  of  an  injury  to  the  plaintiif  *8  reversion. 
Hall  r.  Pickard,  8  Campb.  187.  But  where  the  owner  gratuitously  permits  another  person  to 
use  the  chattel,  it  is  still  constructively  in  his  possession,  and  be  may  maintain  trespasa.  Lotan 
V,  Cross,  2  Cnmpb.  i.64.    See  Spencer  v.  Campbell,  9  Watts  &  S.  82. 

(8)  Dearborn  t.  Dearborn,  16  Mass.  816.  So,  if  he  disobey  the  lawful  inatractions  of  his  cli- 
ent, and  a  loss  ensues.  Gilbert  v.  Williams,  8  Mass.  1.  'Vide  Taylor,  62,  68,  Church  v.  Mum- 
ford,  11  John.  479;  Stimpeon  v.  Sprague,  6  Greenl.  470. 


185  OF  THE  FORMS  OF  ACTIONS. 

I.  ON  THE    that  the  plaintiff  being  possessed  of  some  old  materials,  retained  the  defen- 
CA8E.      j^j^^  ^Q  perform  the  carpenter's  work  on  certain  buildings  of  the  plaintiff,  and 
to  use  those  old  materials,  but  that  the  defendant,  instead  of  using  those, 
made  use  of  new  ones,  thereby  increasing  the  expense,  is  sustainable  (w). 

'*  Where  there  is  an  express  promise  and  a  legal  obligation  results  from 
it,  then  the  plaintiff's  cause  of  action  is  most  accurately  described  in  as- 
sumpsit,  in  which  the  promise  is  stated  as  the  gist  of  the  action.  But 
where  from  a  given  state  of  facts  the  law  raises  a  legal  obligation  to  do  a 
particular  act,  and  there  is  a  breach  of  that  obligation,  and  a  consequential 
damage,  there,  although  assumpsit  may  be  maintainable  upon  a  promise  im- 
plied by  law  to  do  the  act,  still  an  action  on  the  case  founded  in  tort  is  the 
more  proper  form  of  action,  in  which  the  plaintiflf  in  his  declaration  states 
the  facts  out  of  which  the  legal  obligation  arises,  the  obligation  itself,  the 
breach  of  it,  and  damage  resulting  from  that  breach "  {x).  Therefore, 
where  by  deed-poll  a  lessee  assigned  his  term  to  another,  "  subject  to  the 
rent  and  covenants/'  and  in  consequence  of  the  non-performance  of  the 
covenants  the  lessee  was  damnified,  it  was  held  that  be  might  sue  the  as- 
signee in  an  action  upon  the  case  founded  in  tort ;  for,  under  the  circura- 
[  *186  ]  stances,  the  law  ^raised  a  duty  in  the  defendant  to  perform  the  covenants, 
and  the  breach  of  that  duty  had  caused  an  injury  to  the  plaintiff  {y). 

If  there  be  a  covenant  or  contract  under  seal  between  the  same  parties, 
and  directly  relating  to  the  matter  in  dispute,  the  action  must  in  general  be 
in  covenant,  and  founded  thereon  (^r)  (1)  ;  and  consequently  in  the  instance 
last  mentioned,  if  the  assignee  had  covenanted  with  the  lessee  to  perform  the 
covenants  in  the  lease,  case  could  not  have  been  maintained,  though  case 
for  actual  waste  is  sustainable,  notwithstanding  the  defendant  covenanted  to 
keep  in  repair  (a).  So  where  there  is  a  charter-party  between  the  master 
of  a  ship  and  the  freighter,  case  does  not  lie  against  the  master  for  the 
breach  of  a  stipulation  in  the  charter-party  {b).  But  we  have  already 
seen,  that  in  some  cases  the  ownci*  may  be  sued  in  case  upon  his  general 
liability,  if  not  charged  directly  upon  the  charter-party  made  under  seal  with 
the  master  (c). 

With  regard  to  nonfeasance^  or  neglect  to  perform  the  contract,  not 
even  an  action  of  assumpsit,  much  less  an  action  upon  the  case,  can  be 
maintained,  if  no  consideration  existed- and  be  stated  in  the  declaration,  to 
give  validity  to  the  defendant's  alleged  obligation  to  do  the  act.  There- 
fore a  count  stating  that  the  plaintiff  retained  the  defendant,  who  was  a 
carpenter,  to  repair  a  house  before  a  given  day^  and  that  the  defendant  ac- 
cepted the  retainer,  but  did  not  perform  the  work,  per  quod  the  walls  were 
injured,  cannot  be  supported  (d).  For  the  count  shows  no  consideration  or 
legal  liability  on  the  part  of  the  defendant  to  proceed  with  the  work  (2). 
There  are,  however,  some  particular  instances  of  persons  exercising  cer- 
tain public  trades  or  employments,  who  are   bound  by  law  to  do  what  is 

(tt)  5  T.  Rep.  148;  see  1  Eep.  N.  P.  75.  140. 

(x)  Per  Littledale  J.,  in  6  B.  &  C,  609;  (a)  2  Bla.  Rep.  1111;  post,  158. 

'   8  D.  &  R.  381.  a  C.  (6)6  Moore,  425. 

(y)  5  B.  &  C.  589;  8  D.  &  R.  368,  S.  C.  (c)  C  Moore,  415;  ante,  103. 

{z)  Ante,  118.     There  is  an  exception  in  {d)  5  T.  R.  143. 

the  case  of  a  tenant  committing  waste.  Pott, 

(1)  But  see  post,  187,  note. 

(2)  Case  will  not  lie  for  a  non-feasance,  where  the  undertaking  was  gratuitously  merely;  bat 
if  the  party  promising  have  commenced  upon  his  undertaking,  case  will  He  for  any  malfeasance, 
or  neglect  in  the  performance  of  it     Hyde  v.  Mofifat,  16  Vermont,  271. 


I.   ON  THB  CAUL 


186 


roquired  of  them  in  th^  coufte  of  their  employiDents,  withotit  (he  aid  of  <•  ^^  tbi 
aft  Express  contract,  and  are  iir  return  entitled  to  a  recompense,  and  may  ^^"^ 
therefore  be  sued  in  case,  as  for  a  breach  of  dotjr  in  refusing  to  exeicise 
their  dalling.  As  i¥here  a  common  carrier,  haying  convenience,  refuses 
to  esarj  goods,  being  tendered  satisfaction  for  the  carriage ;  or  an  innkeeper 
to  receive  a  guest  having  room  for  him;  or  a  smith,  having  materials  for 
the  purpose  to  shoe  the  horse  of  a  traveller ;  or  a  ferrjman  to  convey  one 
over  a  common  ferry,  and  the  like  {e).  If  the  tort  of  a  bailee,  &c.  con- 
sist in  some  nonfeasance  Or  defkuh,  where  the  act  required  to  be  done  was 
not  imposed  upon  him  by  law,  in  respect  of  the  employment,  and  did  not 
imi^edly  result  as  a  duty  from  such  employment,  but  wa^  created  by  ex- 
press written  contract,  it  would  seem  that  case  is  not  the  proper  remedy, 
and  that  the  action  should  be  in  assumpsit  In  an  action  upon  the  case 
a  count  charged  that  the  plaintiff  had  delivered  to  the  defendant  certain 
pigs  to  be  taken  care  of  by  him,  *^*  and  in  consideration  thereof  the  de-  [  *137  ] 
fandant  agreed  to  take  care  of  the  pigs,  and  to  re-deliver  the  same  on  re- 
qoeat."  The  court  held,  that  this  count  was  to  be  considered  in  assvmp- 
sit ;  and  Mr.  Justice  Littledale  said,  "  Suppose  a  written  contract  had 
been  entered  into  in  the  terms  of  this  count,  it  could  never  have  been  con- 
tended that  a  breach  of  it  might  be  laid  in  tort ;  it  would  be  as  reasonable 
to  lay  in  tort  a  breach  of  an  agreement  to  convey  a  house  or  land  "  (/). 

Case  or  assumpsit  may  be  supported  for  a  false  warranty  on  the  sale 
of  goods  (jjf)  ;  but  for  a  breach  of  an  express  or  implied  contract  of  war- 
ranty, it  is  usual  and  perhapd  better  to  declare  in  assumpsit,  in  order  that 
the  count  for  money  had  and  received,  to  recover  back  the  consideration 
paid,  may  be  included  in  the  declaration ;  and  where  the  defendant  said, 
''  the  horse  is  sound,  but  mind  I  do  not  warrant  him,"  and  it  was  proved 
that  he  knew  it  was  unsound,  Lord  Tenterden  held  that  he  was  properly 
•ued  in  assumpsit,  on  his  promise  that  he  was  sound  (A)  (1).  Case  is 
necessarily  the  form  of  action  to  be  adopted  for  (now  in  writing)  deceitfully 
representing  a  person  to  be  fit  to  be  trusted  (2)  or  other  deceit,  indepen- 
dently of  and  without  ralation  to  any  contract  between  the  parties  (t)   (3). 


(e)  1  Saand.  812  d.  note  2;  6T.  R.  149, 
160. 

</)  1  B.  &  C.  268,  274;  9  D.  &  R.  265» 
8.  C.  And  see  1  Saund.  812  o.  note  (c), 
6th  edit  Sid  quart  whether  trover  or  de- 
tinue cannot  be  maintained  against  a  bailee 
irtio  WroDgfallj  refuses  to  ra^eliirer  the  goods 
apon  a  demand,  although  he  had  expressly,  ver- 
halljr  or  in  writing,  agreed  to  restore  them  T 


iff)  DoQgl.  21;  2  East,  446.  Case  lies  for 
the  deceitful  warranty,  although  it  was  part 
of  the  contract  that  if  the  vendee  disliked  the 
goods,  the  vendor  should  exchange  them  for 
others  of  equal  talne,  2  Stark.  162. 

{h)  Sittings  at  Westmmster,  1880,  anti, 
107. 

(t)  2  East,  22;  8  T.  B.  61;  4  Bing.  78;  9 
O.  4,  0.  14. 


(1)  The  plaintiff  is  not  permitted  to  establish  deceit  and  fraud,  when  he  declares  in  atsump^iU 
on  a  warranty  expressed  or  implied.  Evertson  v.  Miles,  6  John.  128.  Shepherd  v.  Worthing,  1 
Aiken,  188;  Pickering  v.  Dowson,  4  Taunt.  786.    See  Hughes  v.  Robinson,  1  Monroe,  216. 

(2)  Vide  Upton  t.  VaiU,  6  John.  181;  Russell  v.  Clark,  7  Cranoh,  93. 

(3)  So.  if  on  the  gift  of  a  chattel  the  donor  affirm  it  to  be  his  own,  and  the  do^ee  be  after 
mods  evicted  and  sufier  damages  and  cost,  case  will  lie.  Barney  t.  Dewey,  18  John.  226.  So, 
an  action  on  the  case  lies  for  fraud  or  a  fhlse  affirmation  in  the  sale  of  land,  as  where  the  land 
freCended  to  be  sold  has  no  real  ezistenee,  notwithstanding  any  covenants  in  the  deed.  IVardell 
•.  Fosdick,  18  John,  826;  Frost  v.  Raymond,  2  Caines,  1U8;  Boetwick  v.  Lewis,  1  Day,  260; 
Monell  V.  Golden,  18  John.  896.  In  Oallagfaer  v.  Bninnel,  6  Co  wen,  846,  the  principles  estab* 
iahed  in  Pasley  v.  Freeman,  are  ftilly  recognised.  In  the  latter  case  of  Benton  t.  Pratt,  2  Wend. 
886,  an  action  on  the  case  was  held  to  lie,  for  the  assertton  of  fiilsehood  with  a  fhiudulent  intent 
as  to  a  present  or  existing  lact,  where  a  direct,  positive  and  material  injury  results  from  puoh 
assertion.  So,  it  was  held  to  lie  against  a  public  officer  for  a  folse  and  fraudulent  representation 
made  by  him  in  relation  to  property  sold  by  him,  and  it  was  no  answer  that  the  sale  was  made 
by  him  in  his  official  character.    Quiver  v.  Avery,  7  Wend.  880. 
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I.  ON  THE  And  for  fraudulent  representations  not  introduced  into  a  written  contract 
between  the  parties,  respecting  the  subjecJt-matter  of  the  repesentations, 
case  (1)  is  the  proper  remedy,  if  any  {k).  In  an  action  upon  the  case  in 
tort  for  a  breach  of  a  warranty  of  goods,  the  scienter  need  not  be  laid  in 
the  declaration,  nor  if  charged  would  it  be  proved  (/).  And  where  the 
plaintiff,  an  auctioneer,  was  employed  by  the  defendant,  who  had  goods  in 
his  possession,  but  was  not  the  owner,  to  sell  them,  which  the  plaintiff  did, 
and  was  afterwards  compelled  by  the  real  owner  to  make  satisfaction  to 
him  for  the  proceeds ;  it  was  held,  after  verdict,  that  a  count  in  case  for 
representing  that  the  defendant  was  entitled  to  sell  the  goods,  and  thereby 
deceiving  him,  was  maintainable,  although  the  declaration  did  not  charge 
that  the  defendant  knew  that  he  was  not  the  owner  of  the  goods  at  the 
time  the  representation  was  made  (m)  (2). 

If  goods  be  obtained  on  credit  through  a  fraudulent  contract,  the  prop- 
er remedy  is  case  or  trover,  at  least  before  the  expiration  of  the  credit ; 
for  if  before  that  time  he  sue  in  assumpsit  for  goods  sold,  he  recognizes  or 
[  *188  ]  affirms  the  contract,  and  *may  be  successfully  met  by  the  objection  that 
the  credit  has  not  yet  expired  («). 

We  have  already  noticed  the  instance  in  which  case  or  trespass  should 
be  brought  against  a  person  who  causes  an  injury  by  driving  his  carriage 
agaipst  another's  (o),  or  by  negligence  in  Navigating  a  ship  (/?)  ;  and  the 
distinctions  when  the  master  should  be  sued  in  case,  and  when  in  tres- 
pass (3),  have  also  been  adverted  to  (y). 

When  a  distress  has  been  made  for  rent,  and  there  was  no  rent  due,  an 
action  of  trespass,  or  case  on  the  statute  (r),  may  be  supported  (*)  (4). 
So  where  a  distress  is  made  after  a  tender  of  the  rent,  case  or  trespass 
may  be  supported  (/).  If  the  person  making  the  distress  turn  the  ten- 
ant out  of  possession,  or  continue  in  possession  an  unreasonable  time  be- 
yond the  five  days,  trespass  lies  (w) ;  and  it  may  be  supported  where  a 
party  taking  a  distress  damage  feasant  has  been  guilty  of  any  irregularity 
(6),  rendering  him  a  trespasser  ab  initio  {x)  (6).  In  the  case  of  a  di&!- 
tress  for  rent,  if  it  were  lawful  in  its  inception,  a  subsequent  irregularity 


(k)  4  Campb.  22;  ante,  107. 

(/)  2  East,  446;  4  Bing.  78. 

(to)  4  Bing.  60. 

(w)  9  B.  ^  C.  59. 

(o)  Ante,  128.  Case  is  the  proper  remedy 
at  the  suit  of  the  owner  of  horses  let  to  hire 
agidnst  a  third  person,  8  Campb.  187;  6  Esp^ 
R.  85;  but  trespass  should  be  brought  if  the 
horses  were  merely  lent,  2  Campb.  464. 

{p)  See  ante,  128. 

iq)  JlnU,  181. 


(r)  2  Wm.  k  M.  c.  6. 

(s)  As  to  what  are  irregularities  in  a  dis- 
tress for  which  this  action  is  maintainable.  Bee 
posty  Tol.  ii.  and  notes  to  the  precedents. 

(0  2  D.  ^  B.  256;  IB.  &  C.  146;  ante^ 
128. 

(v)  1  East,  189;  11  East,  895;  2  Campb 
115.     How  long  the  landlord  may  remain, 
4  B.  &  A.  208,  qualifying  1  Hen.  Bla.  18. 

(ar)  8  Co.  146;  Bao.  Ab.  Trespass,  B. 


(1)  Vide  Halloch  v.  Powell,  8  Caines,  216.  Case  lies  against  a  grantor  for  a  fraudulent  rep- 
resentation that  lands  sold  by  him  are  free  and  clear  of  incumbrances,  although,  in  the  deed  of 
conveyance,  there  is  a  coTenact  against  incumbrances.  Ward  v.  Wiman,  17  Wend.  198.  See 
Morgan  r.  Patrick,  7  Alabama,  185. 

(2)  A  person  assuming  to  act  as  agent  for  another,  without  authority,  may  be  made  liable  on 
the  contract  as  principal,  and  if  the  nature  of  the  case  do  not  admit  of  such  remedy,  he  may 
be.  made  liable  for  all  damages  by  action  on  the  case  as  for  a  deceit.  Clark  v.  Foster,  8  Vermont^ 
98.  If  the  contract  be  under  seal,  such  action  on  the  case  is  the  appropriate  remedy.  BedAeld 
J.,  in  Roberts  o.  Button,  14  Vermont,  195. 

(8)  Moreton  v.  Hardem,  6  Dowl  ^  Ryl.  275. 

(4)  Oligner  t>.  M'Chesney,  7  lieigh,  660. 

(5)  Vide  Saokrider  v.  McDonald,  10  John.  252;  Hopkins  v.  Hopkins,  ib.  269. 

(6)  Smith  V.  Gates,  21  Pick.  55. 
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will  not  render  tho  party  a  trespasser  ab  initio^  or  subject  him  to  an  action 
of  trespass  or  trover  (y) ;  and  case  is  the  proper  remedy  in  these  and  most 
other  instances  of  irregularity  in  the  taking  or  sale  or  disposal  of  a  dis* 
tress  (^z)  (1).  This  action  also  lies  for  the  rescue  or  pound  breach  of 
cattle,  or  goods  distrained  for  rent  or  damage  feasant  (a) ;  or  for  the 
rescue  of  a  person  arrested  on  mesne. process;  and  for  an  excessive  levy 
on  a  fieri  facias  (£) ;  and  against  sheriSs,  &;c.  for  escapes,  on  mesne  or 
final  process ;  or  for  not  arresting  the  debtor  when  he  had  an  opportunity ; 
or  for  not  selling  on  dkfi.  fa.  in  a  reasonable  time  (c),  and  for  a  false  re- 
turn of  non  est  inventus  to  mesne  process,  or  of  nulla  bona  to  a  writ  of 
fLfa.\  or  for  not  levying  under  it  when  he  had  an  opportunity;  or  for 
not  taking  a  replevin  bond ;  or  for  taking  insu£Scient  pledges  in  replevin ; 
or  for  not  assigning  a  bail-bond  (^)  (2).  For  an  escape  on  final  process, 
it  is  most  advisable  to  declare  in  debt,  if  the  caption  of  the  original  de- 
fendant can  be  clearly  proved,  because  in  debt  the  jury  must  give  a  ver- 
dict for  the  entire  demand  (e)  (3) ;  but  if  it  be  doubtful  whether  a  cap- 


ON  THI 
OAW. 


(y)  11  Geo.  2,  0.  19;  1  Hen.  Bla.  13.  So 
en  anj  Turnpike  Act,  8  Geo.  4,  o.  126,  8.  144. 

(z)  See  the  cases  and  precedents,  po«^  vol. 

•■ 

IL 

(a)  For  Law,  &c.  see  jpoxf ,  toL  ii  But  case 
does  not  lie  for  detaining  cattle  distrained 
damage  ftatanU  where  tender  of  sufficient 
amends  was  made  after  the  cattle  had  been 
impounded,  1  Bing.  841;  1  Taunt  261. 

(6)  See  9  B.  4^  C.  840. 

(c)  Jacobs  V.  Humphrey,  4  Tjt.  272. 


{d)  See  precedents  and  notes,  jxx/,  toL  ii. 
An  action  on  the  case  does  not  lie  for  not  hav- 
ing money  levied  on  jUri  faeicu  in  court, 
where  sheriff  had  not  been  ruled,  1  Stark.  888. 
Money  had  and  received  to  recover  money 
levied,  see  8  Campb.  847;  8  B.  &  C.  726;  8 
M.  &  R.  411,  S.  C;  1  B.  &  B.  880,  870;  16 
East,  274. 

(e)  2  T.  R.  129;  1  Saund.  88,  n.  2;  2  Chit. 
B.  454. 


(l)In  Pennsylvania,  trespass  is  the  proper  ibrm  of  action.    Kerr  v.  Sharp,  14  Serg.  &  B.  899. 

(2)  The  14th  and  15th  sections  only,  are  in  force  in  Pennsylvania.  Robert's  Dig.  2^6.  8 
Binn.  626;  14  Serg.  k  R.  408. 

(8)  Porter  v.  Saywend,  7  Mass.  877.  So,  trespass  on  the  case  lies  against  an  officer,  for  lev- 
ying a  warrant  for  a  fine,  in  an  oppressive  and  unreasonable  manner,  with  intent  to  vex,  harrass, 
and  oppress  the  party.    Rogers  v.  Brewster,  5  John.  125. 

At  common  law  the  plaintiff  had  no  remedy  against- the  sheriff  for  an  escape,  whether  upon 
mesne  process,  or  in  execution,  but  by  special  action  upon  the  case;  but  now  by  an  equitable 
Gonstruction  of  Weston,  2,  a  11,  an  action  of  debt  is  given  against  sheriffs  for  escapes  of  pris- 
oners in  execution.  Bac.  Abr.  Escape  in  civil  cases,  F.  By  the  New  York  statute,  sees.  86,  o. 
67,  8.  19.  1  R.  L.  425,  sheriffs  on  an  escape  of  a  party  in  execution,  are  rendered  answerable  to 
the  plaintiff  for  the  debt  and  damages  for  which  the  party  was  arrested,  and  the  plaintiff  may 
recover  the  same  with  costs  by  action  of  debt.  The  common  law  remedy  by  action  on  the  case 
Is  not  taken  away  by  the  statute.  In  the  action  on  the  case,*  the  jury  may  inquire  what  was 
lost  by  the  escape,  and  give  such  damages  as  they  suppose  the  party  has  sustained;  but  in  the 
action  of  debt,  every  inquiry  of  that  kind  is  improper,  for  the  statute  bos  fixed  the  extent  of  the 
sheriff's  liability,  that  is,  for  the  original  debt  and  damages  recovered.  Rawson  9.  Dole,  2  John. 
454.  Under  the  statute,  debt  lies  only  for  an  escape;  where  the  prisoner  is  in  execution;  and 
a  prisoner  is  not  in  execution,'  until  a  writ  of  execution  against  the  body  has  been  issued  and 
ddivered  to  the  sheriff,  as  the  English  practice  of  charging  the  debt  in  execution  without  the 
issuing  of  a  ca.  za.  has  never  been  adopted  in  the  state  of  New  Tork.  Debt  therefore  will  not 
lie  for  the  escape  of  a  prisoner  who  has  been  surrendered  by  his  bail,  he  not  being  in  execution 
by  virtue  of  the  surrender.  Van  Slyck  v,  Hogeboom,  6  John.  270.  In  the  action  of  debt  for  an 
escape  interest  is  not  recoverable,  Rawson  v»  Dole,  ubi  sup>  In  Pennsylvania,  each  sheriff  enters 
into  a  recognizance,  and  becomes  bound  with  at  least  two  sureties  in  an  obligation,  conditioned 
for  the  feithful  performance  of  official  conduct.  It  has  been  held  in  a  suit  upon  such  recogni- 
sance, against  a  sheriff  and  his  sureties,  for  suffering  a  person  in  execution  to  escape,  that  the 
defendant  could  not  give  evidence  of.  the  insolvency  of  such  person.  Wolverton  v,  Comm.,  8 
Serg.  &  R.  273.  In  debt  against  sheriff  for  an  escape  of  a  prisoner  arrested  upon  attachment 
for  not  paying  costs,  an  averment  in  the  declaration  that  the  sheriff  arrested  the  party 
and  had  not  detained  him  in  custody  in  execution,  &o.  is  equivalent  to  an  averment 
that  he  was  committed  to  jail  Ames  v,  Webbers,  8  Wend.  545.  Debt  for  an  escape 
against  a  sheriff  lies  only  where  the  escape  is  from  imprisonment  on  an  execution  issued  from 
a  ooort  of  record.    It  is  in  the  nature  of  a  penalty  against  the  eberiff  for  negligence.    Brown 
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*•  ®^  ™  tion  *can  be  proved,  the  declaration  should  be  in  case,  proceeding  for  the 
escape  in  one  count,  and  in  the  second  for  not  taking  tiie  defendant  when 
the  sheriff  had  an  opportunity ;  and  the  same  observation  applies  when  it 
is  doubtfhl  whether  a  sheriff  has  levied  under  a  writ  of  Jieri  facias,  or 
where  he  has  neglected  to  levy  the  whole  amount  (1).  Case  also  lies  for 
not  delivering  letters,  &o.  {e)  ;  and  against  a  witness  for  not  obeying  a 
writ  of  subpoena  (/)  ;  and  for  infringing  the  copyright  of  a  book,  print, 
single  sheet  of  music,  or  other  work  {g),  and  for   the   infringement  of  a 

Etent  (A),  and  for  obstructing  the  proprietor  of  tithes  from  entering  on 
id  to  take  them  away  (e).     For  injuries  to  any  personal  property  in  re<> 
version,  trespass  or  trover  cannot  be  supported ;  and  case  is  the  only  rerno^ 

In  some  cases,  though  the  injury  be  forcible  and  immediate,  the  plain- 
tiff may  waive  the  trespass,  and  sue  in  trover  or  in  case  for  the  consequent 
tial  damage  (2),  and  in  this  respect  trover  is  in  general  a  concurrent  reme* 
dy  with  trespass,  for  the  unlawful  taking  and  conversion  of  goods  (/)  ;  and 
case  is  a  good  form  of  action  for  an  excessive  distress  for  rent,  though  the 
tenant  has  tendered  the  rent  to  his  landlord  before  the  distress  was  levied^ 
and  the  distress  was  therefore  void  (m).  Various  other  instances  will  be 
found  in  which  trespass  and  case  are  concurrent  remedies ;  and  in  many 
cases  the  owner  of  goods  may  waive  the  tort  in  taking  them,  and  recover  the 
proceeds  in  an  action  for  money  had  and  received  (n). 
To  ml  prop-  With  respect  to  injuries  to  real  property  corporeal^  where  the  injury 
was  immediate,  and  committed  on  the  land,  &c.  in  the  possession  of  the  plain- 
tiff, the  remedy  is  trespass  (o)  ;  but  not  for  nonfeasance,  as  for  not  carrying 
away  tithes  {p) ;  or  where  the  injury  is  not  immediate  but  consequential, 
as  for  placing  a  spout  near  the  plaintiff's  land,  so  that  water  afterwards 
ran  thereon,  or  for  causing  water  to  run  from  the  defendant  s  land  to  that 
of  the  plaintiff  (y);  or  where  the  plaintiff's  property  is  only  in  rever- 
sion (r),  and  not  in  possession,  the  action  should  be  in  case  (8) ;  and  it 
has  been  considered  that  case  and  trespass  is  not  the  proper  remedy  for 
continuing  holdfasts  in  the  plaintiff's  wall  after  he  had  recovered  in  tres- 
es) 8  Wils.  448.  erally  hold,  ncepott.  Trespass. 
{f)  DougL  656, 661;  9  East,  478;  18  East,  (m)  1  B.  &  C.  145;  2  D.  &  B.  251,  a  C. 
17,  n.  c.  (fi)  ^nte,  69;  I  B.  ^  C.  418;  2  1).  &  R. 
(^)  11  East,  244;  1  Campb.  94,  98.                 568,  8.  C. 

{h)  Po$t,  Tol  ii.  (0)  Ante,  127;  1  Ld.  Raym.  188. 

(i)  2  New  Rep.  466.  (p)  1  Ld.  Raym.  187;  post,  vol.  iL 

Ik)  7T.  R.  9;  8  Campb.  187.  {q)  AnU,  127,  Str.  684,  685;  Lord  Raym. 

(/)  1  Salk.  10;  1  B.  &  C.  146;  2  D.  &  R.      1899;  2  Barr.  1114;  Fortesc.  212. 
256,  S.  G.    But  the  oonverse  does  not  so  gen-  (r)  Com.  Dig.  Action,  Case,  Naisance,  B. 

V,  Gennng,  1  Wend.  115.  In  New  Hampshire,  debt  does  not  lie  against  the  sheriff  for  the  es- 
cape of  a  prisoner  committed  to  prison  on  mesne  prooeas,  when  the  escape  is  effected  through 
the  insufficiency  of  the  jail.     Lovell  v.  Bellows,  7  K.  Harop.  875. 

(1)  Case  lies  against  ministerial  officers  for  any  breach  of  duty,  whether  intentional  or  ma- 
licious or  not  Keith  v,  Howard,  24  Pick.  292;  Gates  v.  Neal,  2S  ib.  808;  Spear  v.  Cummings, 
ib.  224;  Abbott  v.  Kimball,  19  Vermont,  551;  G.iffin  v.  Rising,  11  Metoalf,  889. 

(2)  Gilson  V.  Fiske,  8  N.  Hamp.  404;  Smith  v.  Goodwin,  2  Not.  &  Man.  114. 
(8)  Lienow  p.  Ritchie,  8  Pick.  285;  Hall  v,  8nowhiIl,  2  GreenL  8;  Randall  v.  CleaTeland,  7 

Conn.  828;  Jackson  v,  Starr,  11  Mass.  520;  Campbell  v.  Arnold,  1  John.  511;  Tobey  v.  Web^ 
ster,  8  John.  468;  8  Greenl.  8;  M'Gowen  v.  Chapen,  2  Murphy,  61;  Hilliard  v.  Dortcb,  8 
Hawks,  246;  Ayer  v.  Bartlett,  9  Pick.  161;  ElUoU  v.  Smith,  2  N.  Hamp.  480;  Brown  v.  Dins- 
moor,  8  N.  Hamp.  108. 

So  an  action  on  the  case  lies  in  Ihyor  of  a  landlord  against  any  person  who  so  wrongfully  and 
maliciously  disturbs  his  tenants  that  they  abandon  his  premises,  and  the  landlord  hereby  lotei 
hifl  rent    Aldridge  v,  Btnytceant,  1  Hall,  210. 
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pais  for  the  original  driving  (*).  It  appears,  boireyer,  as  already  remarlc-  '•  ^^  ™" 
ed,  that  the  injary  is  sometimes  considered  to  be  immediate,  if  it  be  the 
natural  and  inevitable  consequences  ^of  the  act  done ;  as  if  the  defendant's 
servant  by  his  order  place  rubbish  so  near  the  plaintiff's  wall  that  some 
of  it  must  naturally,  .or,  in  all  probability,  roll  against  the  wall,  and  it 
accordingly  does  so  (0  (!)•  Case  is  the  proper  remedy  for  obstructing 
light  or  air  through  ancient  windows  by  an  erection  on  the  adjoining 
land  (2),  and  such  action  may  be  brought  in  the  name  of  the  tenant  in 
possession,  or  of  the  person  entitled  to  the  immediate  reversion,  though 
the  averments  in  the  declaration  necessarily  differ  in  the  latter  case.  So 
it  lies  for  any  other  nuisanee  to  bouses  or  lands  in  posscasion,  and  for  injuries 
to  water-courses  where  the  plaintiff  is  not  the  owner  of  the  soil,  but  is  merer 
ly  entitled  to  the  use  of  the  water  (u). 

Waste  is  either  commissive,  that  is,  wilful;  or  permissive,  that  is,  a 
neglect  to  repair,  whweby  dilapidations  occur.  An  action  upon  the  caso 
in  the  nature  of  waste,  to  the  injury  of  the  reversion,  is  certainly  main- 
tainable for  cammisswe  waste,  by  a  reversioner  against  his  tenant  (8)  ; 
or  a  stranger  (or).  And  where  the  lessee  even  covenants  not  to  do  waste, 
£he  lessor  has  his  election  to  bring  either  an  action  on  the  case,  or  of  cove- 
nant against  the  lessee  for  wilful  waste  done  by  him  during  the  term. 
As  where  a  lease  is  made  for  twenty-one  years,  in  which  the  lessee  cove- 
nanted to  yield  up  the  premises  repaired  at  the  end  of  the  term,  the 
lessee  during  the  term  committed  wilful  waste,  and  at  the  expiration 
thereof  delivered  the  premises  to  the  lessor  in  a  ruinous  condition ;  after- 
wards the  lessor  brought  an  actiop  on  the  ease  against  the  tenant  for 
wa^e  committed  by  him  during  the  term,  and  it  being  objected  at  the 
trial  that  the  plaintiff  ought  to  have  brought  an  action  of  covenant,  and 
not  on  the  case,  a  verdict  was  fbund  for  the  plaintiff  subject  to  that  point ; 
but  the  Court  of  Common  Pleas  was  clearly  of  opinion  tbnt  an  action  on 
the  case  was  maintainable  as  well  as  covenant ;  and  the  C.  J.  said  ^*  ten- 
ant for  years  commits  waste,  and  delivers  up  the  place  wasted  to  the  land- 
lord, had  there  been  no  deed  of  covenant,  an  action  of  waste,  or  case  in 
the  nature  of  waste,  would  have  lain.  Because  the  landlord  by  the  special 
covenant  acquires  a  new  remedy,  does  he  therefore  lose  his  old  ? "  (y). 
And  a  landlord  may  sue  a  tenant  holding  over  by  atiff'erance,  in  case  for 

(f)  1  Stark.  22.  be  committed  in  cutting  them  down«  S  Bast, 

(0  9  B.  &  G.  691;  4  M.  &  B.  500,  S.  C.  190.    The  ii^ury  would  be  iretpatt.    The  Un- 

(tt)  2  B.  4*  C*  ^1^;  4  D.  &  R.  583,  &  C.  anVz  remedy  against  a  stranger  is  trespass, 

6  Price,  1;  see  7  Moore,  845.  id.;  1  Taant.  194. 

(x)  1  Sannd.  828  b;  2  Saund.  252  b.    If  (y)  2  BUu  Rep.  1111;  Kenlymd*  v.  Xhom- 

tre«s  be  excepted  from  a  demise,  wuU  cannot  ton,  2  Sannd.  252  a,  b,  note. 

(1)  Case  lies  fbr  carelessly  and  negligently  kindling  a  Sre  on  the  defendant's  own  land  where- 
by tlie  property  of  the  plaintiff,  on  adjacent  land,  was  burnt  Barnard />.  Poor,  21  Pick.  378. 
See  Maull  r.  Wilson,  2  Harring.  448. 

(2)  Occupier  of  one  of  two  houses  built  yearly  at  the  same  time,  and  purchased  of  the  saxne 
proprietor,  may  maintain  a  special  action  on  the  case  against  the  tenant  of  the  otlier,  for  ob- 
structing bis  window  lights  by  adding  to  his  own  building,  howcTer  short  the  previous  perio<i  of 
enjoyment  by  the  plaintiff;  on  the  principle,  that  where  a  man  sells  a  house,  he  shall  not  after- 
wards  be  permitted  to  disturb  the  rights  tliat  appertain  to  it,  and  what  the  original  owner  could 
not  have  done,  neither  could  his  lessee  do  it     Compton  v.  Richards,  1  Price  £xch.  27. 

(8)  See  Provost,  &c.  of  Queen's  College  v,  Hallett,  14  East  489;  anfe,  50.  So  it  lies  against 
the  assignee  of  a  lessee.  Short  v.  Wilson,  IS  John.  88;  Pomfret  v.  Ricoft,  2  Saund.  252,  a.  o. 
This  action  does  not  lie  ibr  permissive  waste.  Gibson  r.  Wells,  1  B.  &  P  N.  R.  290.  See  Fay 
V.  Brewer,  8  Pick.  205,  notes  to  2nd  ed. 


140  OP  THB  FOBMS  OF  ACTIONS. 

I.  ox  THE  wilful  waste  (z).  It  was  held,  before  the  late  repealing  act,  that  a  re- 
versioner might  sue  the  hundred  on  the  9  Geo.  1,  c.  22,  to  recover  damages 
for  an  injury  done  to  premises  maliciously  set  on  fire  (a). 

r  *141  1  With  regard  to  permissive  waste  there  seems  to  be  some  difficulty.  *It 
Ms  laid  down  by  great  authority  (i),  that  the  statute  of  Gloucester  (c) 
(which  extended  the  ancient  law  of  waste  by  the  writ  of  waste, 
applies  to  permissive  waste  by  a  tenant  from  year  to  year.  In  Gibson 
V.  Wells  (rf)  it  was  held,  that  case  for  permissive  waste  is  not  sustain- 
able against  a  yearly  tenant;  and  in  Seme  v.  Bembaw  (e)  it  was  de- 
cided that  case  for  such  waste  does  not  lie  against  a  tenant  for  a  term  of 
years  holding  upon  a  lease,  which  does  not  contain  a  covenant  to  repair. 
In  a  subsequent  case,  Jones  y.  Hill  (/).  it  was  determined  that  an  action 
upon  the  case  in  the  nature  of  waste  cannot  be  supported  against  the  as- 
signee of  a  lease,  in  which  the  lessee  had  covenanted  '^  from  time  to  time 
and  at  all  times  during  the  term,  when  need  should  require,  sufficiently  to 
repair'  the  premises  "with  all  necessary  reparations,  and  to  yield  up  the 
same  so  well  repaired  at  the  end  of  the  term,  in  as  good  condition  as  the 
same  should  be  in  when  finished  under  the  direction  of  J,  MJ^  Upon  a 
breach  that  the  defendant  suffered  the  premises  to  become  and  be  in  de-' 
cay  and  ruinous  during  a  large  part  of  the  term,  and  after  the  term  wrong- 
fully yielded  them  up  in  much  worse  order  and  condition  that  when  the 
same  were  finished  upon  the  direction  of  J.  M.  the  court  did  not  decide 
that  an  action  upon  the  case  was  not  maintainable  for  permissive  waste,  but 
only  that  it  was  impossible  it  should  be  waste  merely  to  omit  to  put  the 
premises  in  such  repair  as  A.  B.  had  put  them  into  {jg) ;  in  other  words 
the  peculiar  terms  of  the  covenant  were  such,  that  a  breach  ^of  them 
could  not  be  considered  so  far  within  the  technical  doctrine  of  waste* as 
to  justify  an  action  upon  the  case,  and  therefore  covenant  should  have 
been  the  form  of  action.  It  has  been  lately  decided,  that  if  a  lessee  as- 
sign the  term  to  another  by  deed-poll^  "  subject  to  the  performance  of  the 
covenants  in  the  lease,''  the  lessee  may  maintain  case  against  the  assignee 
for  a  breach  of  covenant  in  the  lease  committed  after  the  assignment,  per 
quod  the  lessee  was  damnified  (A).  Assumpsit  is  the  usual  form  of  action 
against  a  tenant  not  holding  by  deed,  upon  his  implied  (or  express)  pro- 
mise to  cultivate  a  farm  according  to  the  rules  of  good  husbandry,  and  to 
use  the  prenuses  in  a  tenantlike  manner  (i). 

Case  may  be  maintained  upon  the  custom  of  the  realm  against  the  per- 
sonal representatives  of  a  rector,  &c.  at  the  suit  of  the  successor,  for  dilapi- 
dations  (j);  and  it  lies  for  not  repairing  fences,  whereby  the  plaintiff's 

t  ^^2  ]  cattle  escaped  from  his  land,  or  the  cattle  of  the  defendant  *got  into  the 
land  of  the  plaintiff  {k)  (1) ;  or  whereby  the  cattle  in  the  plaintiff's  pos- 
session escaped  and  fell  into  a  pit  and  were  killed  (/)  or  a  hay-stack  in  the 

(z)  Tabart  v.  Tipper,  1  Campb.  860.  (g)  Per  Lord  Tenterden,  5  B.  &  C.  608;  8 

(o)  9  B.  4"  C.  184;  4  M.  &  R.  130.  8.  C.  D.  &  R.  876,  8.  C. 

{b)  1  Saund.  823  b,  n.  7,  cites  *2  Inst.  802;  (A)  6  B.  &  C.  689;  8  D.  &  R.  868,  8.  C; 

Co.  Lit  64  b.    See  however  the  note  in  Co.  ante,  186. 
Lit.  16th  edit,  citing  Dyer,  198.  (i)  See  the  precedent  and  notes,  potf,  toL 

(c)  6  Edw.  1,  c.  6.  ii. 

(rf)  1  New  Rep.  290.  (J)  Ante,  91. 

(«)  4  Taunt.  764.  (A:)  1  Salk.  886;  poti,  voL  ii 

(/)  7  Taunt.  892;  1  Moore,  100.  8.  0.    In  .       (/)  Booth  r.  WUson,  1  B.  &  Aid.  69;  2  T. 

the  latter  report  the  marginal  note  seems  to  be  &  Jerv,  891. 
too  general. 


(1)  Little  V.  Latbrop,  6  Greenl  866,  where  the  law  of  fencing  against  cattle  ia  laid  doimn 
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defendant's  clcse  fell  on  and  killed  plaintiff's  horses  (m).     For  the  escape    i.  on  the 
of  the  defendant's  cattle  into  the  plaintiff 's  close  the  plaintiff  might  sup-       ^^^ 
port  trespass,  or  distrain  the  cattle  damage  feasant. 

We  may  remember  that  trespass  cannot  in  general  be  supported  where 
the  matter  affected  is  not  substantial,  op  the  estate  therein  is  incorporeal 
(»).  Case  therefore  is  the  proper  remedy  for  disturbance  of  common  of 
pasture,  turbary  or  estovers  (o).  If  the  plaiutiff  's  cattle  be  chased  off  the 
common,  trespass  may  be  supported  for  such  chasing;  and  that  form 
of  action  may  in  some  instances  be  advisable,  in  order  that  the  right  may 
be  fully  stated  on  the  record.  So  case  is  the  proper  form  of  action  for  ob- 
structing a  private  way  (p)  (1),  or  a  public  way,  per  quod  the  plaintiff 
was  delayed  on  his  journey,  and  obliged  to  take  a  more  circuitous  route  (y), 
or  sustained  some  other  special  damage  (2).  So  case  is  the  proper  remedy 
for  disturbing  a  paiity  in  the  possession  of  a  pew  in  a  church;  but  no  ac- 
tion for  such  disturbance  can  be  maintained  unless  the  pew  were  annexed 
to  a  house  in  the  parish  (r).  Perhaps  trespass  may  be  sustained  if  the 
pew  to  which  the  plaintiff  is  entitled  as  appurtenant  to  his  messuage  be 
broken  («)  (3)  ;  and  that  form  of  action  may  be  adoptei  by  the  erector 
of  a  tombstone  against  a  person  who  wrongfully  removes  it  from  the 
church-yard,  and  erases  the  inscription  (/). 

Case  is  in  general  the  remedy  for  disturbing  a  party  in  the  enjoyment  of 
an  easement  {u)  (4),  and  it  may  be  maintained  in  that  instance,  although 
the  right  to  the  easement  were  conferred  by  a  written  agreement,  which  is 
stated  in  the  declaration,  and  ^hich  stipulates  for  the  enjoyment  of  the 
easement  (:r).  It  lies  for  disturbance,  obstruction,  or  other  injuries,  to 
offices,  franchises,  ferries,  markets,  or  tolls,  or  for  not  grinding  at,  an  an- 
cient mill,  &c.  (y).  And  it  may  be  maintained  for  disturbing  and  injuring 
the  right  to,  and  enjoyment  of,  an  ancient  decoy  (^r)  ;  but  no  action  is 
Butainable  for  frightening  away  game  from  a  preserve  (not  being  a  fran- 
chise), or  for  disturbing  a  rookery  (a). 

An  action  on  the  case  is  frequently  given  by  the  express  provisions  of  On  a  statute 
some  statute  to  a  party  aggrieved  (6)  ;  and  it  has  even  been  decided  that 


(m)  2  TouQg  &  Jenr.  891. 

(n)  Ante,  131. 

(o)  Com.  Dig.  Action,  Case,  Disturbance, 
A.  1. 

(p)  Com.  Dig.  Action,  Case,  Disturbance, 
A.  2. 

(g)  9  Moore,  489. 

(r)  5  B.  &  A.  356;  8  B.  4^  C  294;  2  M.  & 
R.  o22,  S.  C. 

(ff)  See  2  Rol  R.  140;  Palm.  46;  per  Best, 
C.  J.,8  Bing.  137,188. 

(0  8  Bing.  196. 

(«)  6  B.  &  A.  361 ;  5  B.  &  C.  221;  7  D.  & 
R.  783;  S.  C;  8  B.  &  C.  294,  296;  8  M.  &  R. 


818.  An  easement  can  be  granted  by  deed 
only  id, 

(x)  8  Wils.  848;  6  B.  &  C.  278;  9D.  &R. 
265,  S.  C;  ante,  126,  127. 

(y)  See  Com.  Dig.  Action,  Case,  Disturb- 
ance, and  Action,  Case,  Nuisance;  6  M.  & 
Sel.  69.  See  many  instances  of  actionable 
obstruction  or  disturbance  of  a  party  in  tha 
exercise  of  a  right  put  by  Holt,  C.  J.,  11  East, 
676,  note. 

(z)  11  East,  571;  2  Campb.  258. 

(a)  4  D.  &  R.  518. 

{b)  Com.  Dig.  Action  upon  Statute,  A.  F. 
and  Pleader,  11.  s.  1  to  2,  s.  80. 


(1)  Lambert  v.  Hoke,  14  John.  888;  Shafer  v.  Smith,  7  Har.  &  John.  67.  Case  lies  for  ob. 
structions  to  a  right  of  way  appurtenant  to  an  estate  leased  at  will,  in  &yor  of  the  lessor,  on 
proving  actual  damage.     Cusbing  v.  Adams,  18  Pick.  110. 

(2)  Martin  v.  Bliss,  5  Blackfl  85. 

(8)  See  Gay  r.  Baker,  17  Mass.  485.  It  was  decided  in  that  case  that  in  an  action  of  trespass 
for  pulling  down  and  destroying  the  plaintiff  *s  pew  in  a  town  or  parish  meeting  house,  the  de- 
fendant might  justify  under  the  town  or  parish,  which  had  Toted  to  alter  or  pull  down  and  re- 
build the  house.  See  Howard  v.  First  Parish  in  N.  Bridgewater,  7  Pick.  138;  Wentworth  «. 
Canton,  8  Pick.  844;  Daniel  v.  Wood,  1  Pick.  102;  KimbaU  v.  Rawley,  24  Pick.  847. 

(4)  Wilson  V.  WUson,  2  Vermont,  68. 
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L  ox  TUB    ^'here   a  navigation  act  empo'wered  the  Companj  to  sue  for  calls,  Ac.  by 
action  of  debt  or  on  the  ease,  that  an  action  on  the  case  in  tort  might  be  sap- 
ported,  though  the  defendant  were  thereby  deprived  of  the  means  of  avail- 
ing himself  of  a  set-off  (c).     Whenever  a  statute  prohibits^n  injarj  to  an 
individual,  or  enacts  that  he  shall  recover  a  penalty  or  damages  for  such 
injury,  though  the  statute  be  silent  as  to  the  form  of  the  remedy,  this  action, 
or  in  some  instances  an  action  of  debt  (</),  may  be  supported  (e)  ;  as  on  the 
statute  (/)  at  the  suit  of  a  landlord  a^inst  a  sheriff,  for  taking  goods  under . 
an  execution,  without  paying  a  year's  rent  (^),    and  on  the  statute  of  Win* 
ton  (A)  at  the  suit  of  a  party  robbed  against  the  hundred  ;  or  upon  the  Blaok 
Act,  or  the  Riot  Act  (t)  ;  or  on  different  statute  relative  to  irregularities 
in  making  or  disposing  of  a  distress  (A:),  &c.     In  these  and  other  instances 
case  may  be  supported  by  implication ;  and  if  a  statute  give   a  remedy  in 
the  affirmative,  without  a  negative  expressed  or  implied,  &r  a  matter  which 
was  actionable  by  the  common  law,  the  party  may  sue  at  common  law,  as 
well  as  upon  the  statute  (/)  (1).     But  in  some  instances  the  statute  pre- 
Bci/jes  a  particular  remedy,  in  conferring  a  new  right,  or  creating  a  liabil- 
ity; and  in  tha{  case  the  remedy  pointed  out,  and  no  other,  can  be  pur-* 
sued  (m).     In  many  cases  the  common  law  remedy  is  altered  by  a  statute. 
Thus  the  43  Geo.  8,  c.  141,  enacts,  that  in  all  actions  against  any  justice 
of  the  peace  for  any  conviction,  &o.  which  may  have  been  quashcKi,  or  for 
any  matter  done  by  him  for  carrying  it  into  effect,  the  plaintiff  shall  not 
recover  more  than  the  sum  levied  under  the  conviction,  and  2d  damages, 
unless  it  be  expressly  alleged  in  the  declaration,  which  shall  be  in  an  ao« 
tion  on  the  case  only,  that  such  acts  were  done  malicioasly,  and  without 
any  reasonable  cause  (n).     We  have  seen  that  a  common  informer  cannot 
sue  unless  an  action  be  expressly  given  to  him  (o). 
Of  the  ad-        The  judraient  of  Lord  Ellenborough,  0.  J.,  in  the  case  of  Govett  v. 
thS^ao^n'   /Jarf/tM^e  (/>)  explains  the  advantages  arising  in  many  instances  from  the 
in  reference  adoption  of  the  action  on  the  case,  in  preferenoe  to  the  action  of  assum-* 
to  others,      git,  viz.  '^  there  is  no  inconvenience  in  suffering  the  party  to    allege  hitf 
f   "^144  ]  gravamen  as  a  breach  of  duty  arising  out  of  an  employment  for  hire,  and  to 
consider  that  breach  of  duty  as  tortious  negligence,  ^instead  of  considering 
the  same  circumstances  as  forming  a  breach  of  promise  implied  from  the 
same  consideration  of  hire.     By  allowing  it  to  be  considered  in  either  way, 
according  as  the  neglect  of  duty  or  the  breach  of  promise  is  relied  upon  as 
the  injury,  a  multiplicity  of  aetions  is  avoided ;  and  the  plaintiff,  according 

r 

(c)  7  T.  <t  86.  Against  tbe  parish,  11  East,  352,  f-c.    Against 

{tV)  Ante,  112/  the  hundred,  12  East,  244;  see  57  Geo.  8,  o. 

(f)  Supra,  note  (q);  10  Go.  75  b;  2  Inst  12;  7  4-  8  Geo.  4,  o.  81;  8  Geo.  4,  e.  88. 
486;  2  Salk.  451;  6  Mod.  26.    •  (k)  AnU,  138. 

(/ )  8  Ann.  c.  14.  (Z)  Com.  Dig.  Action  upon  Statute,  C. 

ig)  Dougl.  665;  see  8  B.  &  A.  440,  645;  (m)  See  aaU,  112.    Smith  v.  Woodman,  8 

7  Price,  566,  690.  Poster  (  N.  H.)  620. 

(A)  18  Edw.  1,  St.  2.  0. 1, 2;  2Saand.  874,  (n)  See  12  East,  67. 

875;  Com.  Dig.  Pleader,  2,  &  1.  (o)  AnU,  112. 

(i)  9  Geo.  1,  c  22,  8.  7;  8  East,  400,  457.  ip)  8  Etot,  70. 

(1)  Aoo.  Almy  v.  Harris,  5  John.  176;  Farmers'  Tamp.  Company  v.  Coventry,  10  John. 
889;  Scidmore  v.  Smith,  18  John.  822.  But  in  Pennsylyania,  by  tbe  18th  section  of  the  Act 
of  2l8t  Maroh,  1806,  entitied,  «•  An  act  to  regalate  arbitrations,"  (Fard.  Dig.  2.)  8  Sm.  Laws, 
882,)  it  is  provided,  **  that  ia  all  cases  where  a  remedy  is  provided,  or  duty  enjoined  or  any 
thing  directed  to  be  done  by  any  Act  or  Acts  of  Assembly  of  this  Commonwealth,  the  directions 
of  the  said  Acts  shall  be  strictly  parsued,  and  no  penalty  shall  be  inflicted,  or  any  thing  done 
agreeably  to  the  provisioos  of  the  common  law  in  snch  cases  ferther  than  shall  be  necessary  for 
carrying  such  act  into  eflfect.  Brown  v.  The  Commonwealth,  8  Serg.  &  R.  878;  Commonwealth 
V.  Evans,  18  ib.  420. 
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as  the  convenience  of  his  case  requires,  frames  his  principal  count  in  such    '•  ^^  *"*■ 
a  manner,  as  cither  to  join  a  count  in  trover  therewith^  if  we  have  another 
cause  of  action  other  than  the  action  of  assumpsit,  or  to  join  with  the  as- 
sumpsit the  common  counts,  if  he  have  another  cause  of  action  to  which 
the  J  are  applicable."     Other  advantages  may  also  sometimes  ensue  from 
the  adoption  of  case  instead  of  assumpsit,  viz.  that  in  the  former   action 
the  defendant  cannot  always  plead  in  abatement  the  non-joinder  of  other 
parties  as  defendants  (9)  :  and  the  plaintiff  in  case  will  in  general  be  enti- 
tled to  a  verdict  if  he  prove  one  of  several  defendants  to  be  liable,  whereas 
a  different  rule  prevails  in  an  action  of  assumpsit  (r).     If  a  party  has  ob- 
tained goods  upon  a  fraudulent  contract,  whereby  credit  was  to  be  allowed, 
he  should  be  sued  in  case,  at  least  before  the  expiration  of  the  credit,  as 
assumpsit  cannot  be  maintained  during  its  currency  (5).     So  if  a  set-off  be 
apprehended  (/),  or  the  defendant's  certificate  would  be  pleadable  in  bar 
(?/)  to  an  action  of  assumpsit,  it  would  in  some  cases  be  most  advisable,  if 
possible  to  avoid  it,  by  suing  in  case  (1).     And  again,  where  there  has 
been  a  fraud  and  it  is  supposed  that  the  statute  of  limitations  will  be  set 
up  as  a  defense,  an  action  for  the  fraud  is  perhaps  preferable  to  an  action 
•  of  assumpsit ;  as  there  is  reason  to  contena  that  the  statute  only  begins  to 
run  from  the  time  the  fraud  is  discovered  (ar)  ;  and  on  account  of  costs, 
case  is  frequently  preferable  to  trespass,  as  in  the  former  a<;tion  the  plain- 
tiff is  entitled  to  full  costs   though   he   recover  less   than   40^.  damages, 
whereas  in  some  actions  of  trespass  for  assault  and  battery,  or  trespass  to 
land,  if  the  damages  be  under  40^.  the  plaintiff  is  not  entitled  to  full  costs 
(y).     On  the  other  hand,  there  are  some  disadvantages  attending  the  ac-  ^*^  ^^^skA- 
tion  on  the  case,  on  account  of  the  generality  of  the  pleadings,  and  of  the        ^^ 
.circumstance  of  the  general  issue  being  the  usual  plea,  which  put  tl^  plain- 
tiff on  proof  of  the  whole  of  the  allegations  in  his  declaration,  and  left 
the  defendant  at  liberty  to  avail  himself  of  any  matter  of  defense  at  the 
trial  without  apprizing  the  plaintiff  by  his  plea  of  the  circumstances  on 
.which  it  was  founded.     But  this  objection  was  removed  by  Reg.  Gen.  Hill 
T.  4.  W.  4,  reg.  5,  which  now  compels  a  defendant  to  plead  specially  almost 
every  description  of  defense. f 

Where  cattle  of  the  defendant  have  trespassed  in  the  plaintiff  ^s  *land,  [  *145  J 
in  consequence  of  the  defendant's  neglect  to  repair  his  fences,  the  plaintiff 
bas  an  election  to  proceed  in  case  or  trespass  \z)  ;  or  to  distrain.  If  the 
real  damage  exceed  40j.  or  the  circumstances  be  of  such  a  nature  that  a 
verdict  for  that  amount  may  be  anticipated,  so  as  to  carry  full  costs,  an 
action  of  trespass  may  be  advisable  in  preference  to  an  action  on  the  case, 
in  order  that  the  trial  may  be  upon  some  particular  point  in  issue  (a),  still 
narrowing  the  evidence  more  than  in  the  action  on  the  case.  It  is  not  advis- 
able to  distrain  where  the  title  to  the  locus  in  quo  is  doubtful,  but  the  party 
should  proceed  by  action  of  trespass,  or  on  the  ease  (6),  and  the  same  obser- 
vations apply  where  a  right  of  common  is  in  dispute  (c). 

iq)  Anu,  86.  &  A.  626. 

(r)  See  ante,  44,  86.  (y)  6  T.  R.  120. 

(<)  9  B.  4^  C.  69.  (2)  1  Salk.  885. 

(0  Ante^  100.  (a)  2  Saund.  284  d. 

(If)  Ante,  58,  54, 100       -  (b)  1  Saund.  846  e,  n.  2. 

(x)  4  Moore,  508;  2  B.  &  B.  78, 8.  C. ;  8  D.  (c)  Id, 

&  R.  322;  S.  C.  see  2  B.  &  C.  149,  259;  8  B. 

- 

(1)  See  Downer  v.  Eggleston,  15  Wend.  51. 
t  See  American  Editor's  Pre&ce. 
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I.  ON  THs  The  declaration  in  an  action  on  the  case  onght  not  in  general  to  state 
*^^  .  the  injury  to  have  been  committed  vi  ei  armis,  nor  should  it  conclude 
£enend^&&  cow/ra  pacem  (rf) ;  in  which  respects  it  principally  differs  from  the  declara* 
tion  in  trespass.  In  other  .points  the  form  of  the  declaration  depends  on 
the  particular  circumstances  on  which  the  action  is  founded,  ^ind  conse- 
quently there  is  a  greater  variety  in  this  than  any  other  form  of  action. 
The  leading  rules  will  be  stated  when  we  inquire  into  the  form  of  the  dec- 
laration in  general.  It  is  open  to  this  commendation  that  the  statements 
are  not  fictitious  as  in  trover,  and  that  it  truly  and  specifically  discloses 
the  grounds  upon  which  the  action  is  founded.  The  plea  in  this  action 
until  recently  was  principally  the  general  issue,  not  guilty ;  and  under  it 
(except  in  an  action  for  slander,  and  a  few  other  instances)  (e),  any  mat- 
ter might  be  given  in  evidence,  but  the  statute  of  limitations.  But  since 
the  pleading  rules,  H.  T.  4,  W.  4,  f  the  general  issue  only  puts  in  issue 
the  wrongful  act,  and  not  the  right  (/),  and  most  grounds  of  defense 
must  be  pleaded  specially.  The  jtidgmetit  is,  that  the  plaintiff  do  recover 
a  sum  of  money  ascertained  by  a  jury,  for  his  damages  sustained  by  the 
committing  of  the  grievances  complained  of,  SLud/ull  costs  of  suit ;  to  which 
the  plaintiff  is  entitled,  although  he  recover  a  verdict  for  less  than  40s. 
damages  (ff) ;  unless  the  judge  certify  under  the  statute  (A) ;  a  circum- 
stance which  we  have  already  observed  frequently  renders  this  action  prefer- 
able to  that  of  trespass. 


[  MiG  ]  *n.  TROVER  (1). 

II  TBOTEB.  The  action  of  trover  or  conversion  was,  in  its  origin,  an  action  of  tres- 
pass on  the  case  for  the  recovery  of  damages  against  a  person  who  had 
found  goods,  and  refused  to  deliver  them  on  demand  to  the  owner,  but 
converted  them  to  his  own  use ;  from  which  word  finding  {trover^  tho 
remedy  is  called  an  action  of  trover.  The  circumstance  of  the  defend- 
ant not  being  at  liberty  to  wage  his  law  in  this  action,  and  the  less  degree 
of  certainty  requisite  in  describing  the  goods,  gave  it  so  considerable  an 
advantage  over  the  action  of  detinue,  (which,  before  the  late  enactment, 
was  subject  to  the  defense  of  law  wager),  that  by  a  fiction  of  law  actions 
of  trover  were  at  length  permitted  to  be  brought  against  any  person  who 
had  in  his  possession,  by  any  means  whatever,  the  personal  property  of 
another,  and  sold  or  used  the  same  without  the  consent  of  the  owner,  or 
refused  to  deliver  the  same  when  demanded.  The  injury  lies  in  the  con* 
version  and  deprivation  of  the  plaintiff's  property,  which  is  the  gist  of  the 
action,  and  the  statement  of  the  finding  or  trover  is  now  immaterial, 
and  not  traversable  (t) ;  and  the  fact  of  the  conversion  does  not  neces- 

{d)  Com.  Big.  Action  on  Case,  C  3,  4,  A.  %  withstanding  the  action  be  brought  under  the 

(e)  1  Saund.  1:  0,  note  1;  Willes,  20.  11  Geo.  2,  o.  19,  s.  by  which  it  is  enacted,  that 

(  /*)  Frankum  v.  Earl  of  Falmouth,  1  Har-  in  caae  plaintiff  obtained  a  verdict,  he  shall  be 

rison,  1;  6  Car.  &  P.  529;  Bosanquet's  Rules.  entitled  to  fViU  costs.    5  B.  &  Aid.  7S6;  1  D. 

(i^)  6  T.  R.  126;  Tidd.  9th  ed.  968.  &  R.  418,  S.  C. 

{h)  43  Eliz.  c.  6;  Tidd,  952,  953,  9th  ed.  (t)  3  Bla.  Com.  152,  153,    1  New  Rep. 

This  statute  depriyes  plaintiff  of  costs,  not-  140;  Bui.  N.  P.  82;  8  WDs.  886. 

'               • — ■ —  » 

n>  Wherever  trespass  de  bonis  atportaiU  lies,  trover  will  lie;  Presoott  v.  "Wright,  6  Mass. 
20;  Pierce  r.  Benjamin,  14  Pick.  856.  ^  - 

t  See  American  Editor's  Pre&oe.  • 
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sarily  import  an  acquisition  of  property  in  the  defendant  (Ar).     It  is  an   n.  teovkb, 
action  for  the  recovery  of  damages  to  the  extent  of  the  value  of  the  thing 
converted  (/).     The  object  and  result  of  the  suit  are  not  the  recovery  of 
the  thing  itself,  which  can  only  be  recovered  by  action  of  detinue  or  re- 
plevin (m)   (1).     Lord  Mansfield  thus  defined  this  action  (n) ;  **  in /or//» 
It  (t.  e.  the  trover)  is  a  fiction :  in  substance  it  is  a  remedy  to  recover  the 
value  of  personal  chattels   wrongfully   converted   by  another   to   his   own  . 
use ;  the  form  supposes  that  the  defendant  might  have   come  lawfully  by  * 
it,  and  if  he  did  not,  yet  by  bringing  this  action  the  plaintiff  waives  the 
trespass  ;  no  damages  are  recoverable  for  the  act  of  taking ;  all  must  be  for 
the  act  of  converting.     This  is  the  tort  or  maleficiumy  and  to  entitle  the 
plaintiff  to  recover,  two  things  are  necessary  ;  1*/,  property  in  the  plaintiff 
\2) ;  2dly^  wrongful  conversion  by  the  defendant "   (8).     We  will  consider 
this  action  with  reference,  1st,  to  the  thing  converted;  2dly,  the  plaintiff's 
right  of  property  therein ;  and  8dly,  the  nature  of  the  injury^  and  by 
whom  committed  (4). 

This  action  is  confined  to  the  conversion  of  goods  or  personal  chattels,  Ist.  The 
It  does  not  lie  (or  fixtures  eo  nomine  ;  nor  for  injuries  to  land  or  other  real  J^P^*^^  *^ 
property,  even  by  a  severance  of  a  part  of  what  properly  belongs  to  the 
freehold;   unless  there   has  also  been   an   asportation;  but  the   form  of 
action  in  these  cases  should  be  trespass  (o),  (or  case  *where  the  interest  [  *147  ] 
in  the  property  is  in  reversion)  (p).     An  incoming  tenant,  though  entitled 
to  the  growing  crops,  cannot  support  trover  against  the  outgoing  tenant 
for  taking  them  away,  nor  is  that  form  of  action  proper  to  try  a  right  to 
land  (9).    But  if  after  the  severance  from  the  freehold,  as  in  case  of  trees 
or  fixtures  or  earth,  the  property  severed  be  taken  away;  or  if  coals  dug 
in  a  pit  be  afterwards  thrown  out,  trover  may  be  supported  (r)  (5).     So 


ik)  8  B.  &  A1<L  687. 

(/)  See  3  Campb.  477;  1  C.  &  P.  626. 

(m)  8  B.  4>  AId.687;  Wille8,120;  2  Stark. 
Rep.  288. 

(n)  1  Borr.  81;  1  Bla.  Rep.  67,  68;  and 
see  I  M.  &  P.  556. 

(0)  Bao.  Ab.  Trover,  B.;  2  B.  &  Aid.  167. 
But  trover  lies  for  salt  pans,  though  fixed  in 
the  floor  of  a  building;  and  whenever  the  fixed 
instruQient,  engine  or  utensil  was  an  accessory 
to  a  matter  of  a  peicsonal  nature,  it  is  consid- 
ered as  personalty,  3  East,  58,  54,  cites  1 
Hen.  Bla.  259;  and  see  2  B.  &  Aid.  165.  See 
Morgan  v.  Arthurs,  8  Watts,  140;  Lemar  v. 
Miles,  4  Watts,  880;  Gray  v.  Holdship.  17 
Berg.  ^  K  415;  White  v.  Arndt,  1  Wharf  91. 
Fixtures  between  landlord  and  tenant,  8  East, 
28.  A  veranda,  2  Stark.  408.  Limekilns,  2 
B.  &  G.  608.  Fixtures  as  between  the  vendor 
and  vendee  of  a  Louse,  2  B.  &  C.  76;  8  D.  & 


R.  255,  S.  C.  Covenant  not  to  move  them,  1 
Taunt.  19,  1  B.  &  C.  608;  4  D.  &  R  62,  a  C. 

0?)  Ante,  184,  139. 

iq)  18  East,  77,  79;  1  Price,  58.  But 
where  certain  parts  of  a  machine  had  been 
put  up  by  the  tenant  during  his  term,  and 
were  capable  of  being  removed  without  either 
injuring  the  other  parts  of  the  machine  or  the 
building,  and  had  been  usually  valued  between 
the  outgoing  and  incoming  tenant ,  it  was  held, 
that  these  were  the  goods  and  chattels  of  the 
outgoing  tenant,  for  which  he  might  maintain 
trover,  2  B.  &  Aid.  165.  As  to  removal  after 
tenancy,  2  B.  &  C.  78,  79;  8  1).  *  R.  267, 
258,8.  a 

(r)  Com.  Big.  Biens,  R. ;  Bac  Ab.  Trover, 
B.;  7  T.  R.  18;  Bui.  N.-  P.  44;  4  B.  ^  Aid. 
206.  When  a  landlord  has  no  right  to  re- 
cover trees  he  wrongfully  cuts  down,  2  B.  & 
C.  897;  8D.  &R.  651fS.  C. 


(1)  Norrisv.  Beckley,  2  Con.  Ct  S.  C.  228.  Converting  grain,  wrongftilly  taken.  Into  whiskey, 
is  a  change  of  the  property,  and  the  whiskey  belongs  to  the  manufkoturer.  Bilsbury  v.  M*Coon, 
6  Hill,  425. 

(2)  See  Hastier  9.  Skull,  1  Taylor,  152;  Purdy  v.  M'CuUough,  8  Barr,  466. 
(8)  See  Glaie  v.  M'MiUion,  7  Porter,  279;  Taylor  r.  Howall,  4  Blaokf.  817. 

(4)  Trover  will  lie  against  difierent  individuals  for  successive  conversions  of  the  same  prop- 
erty. But  the  plaintiff  oan  receive  bat  one  satisfoction.  Matthews  v.  Menadger,  2  M*Lean, 
145.  • 

(5)^  Trover  lies  ibr  a  building  removed  from  the  freehold,  if  it  had  been  erected  under  an 
agreement  that  it  should  be  treated  as  personal  property.    Smith  v.  Benson,  1  Hill,  176. 


147  OF  THE  FORMS  OF  ACTIONS. 

Ti.  TEOTER.  if  a  tenant,  during  hia  tenancy,  remove  a  dung  heap,  and  at  the  time  of 
1st  The  SO  doing  dig  into  and  remove  virgin  soil  that  is  beneath  it  the  landlord 
f  ^tcd^*^  *^'  ^^J  maintain  either  trespass  de  bonis  asportatis  or  trover^  for  the  removal 
of  the  virgin  soil  (5)  (1).  It  lies  for  an  unstamped  agreement  (^) ;  and 
for  a  deed  relating  to  land  (w)  ;  and  books  of  account  {x)  (2)  ;  but  in 
these  instances  detinue  is  the  more  usual,  and  often  the  preferable  remedy. 
.  Where  goods  have  been  sold  or  money  has  been  paid  by  a  debtor,  in  con- 
templation of  his  bankruptcy,  by  way  of  fraudulent  preference  to  his  cred- 
itor, it  may  be  safer  for  the  assignees  to  proceed  for  the  recovery  thereof 
in  trover,  rather  than  by  action  of  assumpsit  for  goods  sold  by  the  bankrupt, 
or  money  had  and  received  to  his  use ;  because,  by  adopting  the  latter  form 
of  action  they  might  enable  the  defendant  to  avail  himself  of  his  original 
debt  as  a  set  off  (y) ;  but  the  set-off  would  not  hold  against  a  count  for 
goods  sold  by  the  assignee  as  such,  or  money  had  and  received  to  their  use 
as  assignees,  after  the  bankruptcy  (ar).  Trover  is  preferable  to  an  action 
of  assumpsit,  when  the  defendant  has  converted  the  produce  of  a  bill,  &c. 
and  has  become  bankrupt,  and  obtained  his  certificate  ;  because  to  the  for- 
mer action  the  certificate  could  not  afford  a  defense  (a\ 

The  general  rule  is  clear,  that  to  support  trover  tne  plaintiff  must  have 
r  •14ft  1  ^^  "S^^  ^^  ®^"^®  identical  or  specific  goods  (6)  (3).  Trover  does  not  lie 
I  ^^^  J  for  money  had  and  received  generally  (c) ;  but  it  may  be  maintained  *for 
so  many  pieces  of  gold  or  silver,  though  not  in  a  bag ;  because  damages, 
and  not  the  goods  or  articles  themselves  in  specie  are  the  object  of  the 
suit  (rf)  ;  and  in  that  case  the  defendant  can  only  redeem  himself  by  tender- 
ing to  the  plaintiff  the  same  specific  pieces  (c).  And  trover  lies  for  an 
undivided  part  of  a  chattel,  as  three- fourths  of  a  ship  (/).  Although  a 
contract  for  the  sale  of  goods  be  complete  and  binding  under  the  Statute 
against  Frauds,  yet  the  vendee  acquires  no  property  in  them  which  can 
enable  him  to  maintain  trover,  if  any  acts  remain  to  be  done  before 
the  delivery  to  ascertain  or  distinguish  the  quantity  or  exact  amount  of  the 
price  to  be  paid  by  the  purchaser.  Thus,  if  a  portion  of  an  entire  bulk  of 
goods  be  sold,  and  be  not  in  its  nature  ascertainable  without  weighing,  or 

(«)  Higgon  V.  Mortimer,  6  Car.  &  P.  616,  (ar)  See  10  East,  418;  16  East,  185. 

(0  4  Taunt.  866.  {a)  6  T.  R.  696;  7  BiDg.  68. 

(u)  1  WilB.  106;  2  T.  R.  708;  1  Bing.  46;  {b)  6  B.  *  Aid.  654;  1  D.  &  EL  285.  S.  C. 

7  Moore.  804,  S.  C.  (c)  6  B.  &  Aid.  662;  1  D.  ^  R.  282,  S.  C. 

(x)  2  Stark.  R.  286.    Aa  to  the  conversion  {d)  Vin.  Ab.  Action,  Trover,  K.;  Bac.  Ab. 

ot  fixiurei^  see  Longstaff  v.  Meagoe,  4  Nev,  Trover,  D.  Foreign  Coin,  4  Taunt.  24. 

k  Man.  211.  («)  Per  Abbott,  C.  J.,  6  B.  ^  Aid.  664;  1 

(y)  4  T.  R.  211;  2  Hen.  Bla.  145;  Cullen,  P.  &  R.  287,  S.  C. 

201,  202;  See  16  East,  140;  8  M.  &  Sel.  199.  ( Z' )  4  Campb.  272.                              '^ 

(1)  Where  a  fSarm  is  taken  by  a  tenant  for  agricultural  pnrpoees,  the  manure  made  upon  _it 
belongs  to  the  farm,  and  not  to  the  tenant,  and  if  at  the  expiration  of  his  term,  the  tenant  ro 
move  or  dispose  of  it,  case  is  the  appropriate  remedy  for  the  injury.    Mlddlebrook  v.  Corwin. 
16  Wend.  169. 

Trover  lies  for  manure  lying  upon  the  ground  and  not  incorporated  with  the  soil.  Pinkham 
V.  Gear,  8  N.  Ham  p.  484.    See  Stone  v,  Proetor,  2  Chip.  116. 

Cutting  growing  corn  and  carrying  it  away,  will  be  a  con  version  of  it  to  sustain  trover.  Nel- 
son r.  Burt,  16  Mass.  204. 

(2)  A  debtor  who  has  made  copies  of  his  creditors*  account  against  him,  may,  if  the  cred- 
itor obtain  possession  of  such  copies,  and  refuse  to  redeliver  them  to  the  debtor,  sustain  trover 
therefor  against  the  creditor.    Fullam  9.  Cumminga,  16  Vermont,  697.     Trover  may  be  main 
tained  for  a  noto  which  has  been  paid  and  by  mistake  left  in  the  hands  of  the  holder.    Pierct 
V.  Qil!«>n,  9  Vermont,  216. 

(8)  iVs  to  the  evidence  by  which  a  party  will  be  estopped  to  say  he  has  not  the  specific  artl- 
des  he  has  sold,  see  Chapman  9.  Searle,  3  Pick.  8$. 
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Other  act  separating  and  distinguishing  it  from  the  rest ;  as  in  the  case  of  the    "•  tboteb 
sale  of  ten  out  of  twenty  tons  of  flax,  the  same  being  in  mats  of  an  une-  'f^^SI?^^ 
qual  size  and  quantity  {g)  ;  or  of  so  many  tons  of  a  larger  quantity  of  oil  (A)  ;   ^  ' 
or  of  bark  at  so  much  per  ton  (i)  ;  the  vendee  could  not  maintain  trover 
until  his  portion   had  been  ascertained  and   set  apart.     The   same   rule 
holds  in  the  case  of  a  contract  to  manufacture   goods,  as  to  build  a  car- 
riage, &c.  and  no  property  passes  in  the  goods  until  finished,  or  considered 
and  treated  by  both  parties  as  finished,  although  the  value  has  been  paid  (X'). 
In  these  cases  assumpsit  upon  the  contract  is  tlie  remedy. 

In  other  respects,  trover  in  general  lies  for  the  conversion  of  any  per- 
sonal property  in  'which  the  plaintiff  has  a  general  or  special  property  (/)  ; 
but  it  does  not  lie  for  the  conversion  of  record^  because  a  record  is  not 
private  property ;  but  it  may  be  supported  for  the  copy  of  a  record,  which  is 
private  property  («i)  (1^. 

In  order  to  support  tins  action  the  plaintiff  must,  at  the  time  of  the  con-  2d]y.   Tho 
version  (n),  have  had  a  complete  properly,  either  general  or  special  (2),  in  plai"»^Jfi'" 
the  chattel ;  and  also  the  actual  possession  (3),  or  the  right  to  the  imme- 
diate possession  of  it  (o)  (4). 

(^)  2  M.  4*  Sel.  897;  2  Campb.  240;   6  (/)  For  what  it  lies  in  general,  8ee  Com. 

Taunt.  617;  4  Taunt.  644.  Big.  Action,  Cose,  Trover,  C;  Bao.  Ab.  Tro- 

(A)  6  Taunt.  176;  18  East,  522.  Ter,  D.;  Vin.  Ab.  Action,  Trover,  K.;  BuL  N. 

(i)  5  B.  &  C.  867;  8  D.  &  R.  698,  S.  C;  6  P.  82  to  49. 

B.  4-  C.  388;  9  D.  4-  R.  293.  S.  C;  8  B.  4-  (wi)  Hardr.  111. 

C.  277;  2  M.  &  R.  292,  8.  C;  9  B.  &  C.  («)  2  T.  R.  750;  4  Bing.  106. 

145.  (o)  2  Saund.  47  a,  note  1;  ante,  182,  189; 

(A:)  1  Taunt.  818;  6  Bing.  270;  see  7  B.  4-  Selw.  N.  P.  Trover;  4  B.  &  C.  941;  7  D.  &  R. 
C.  26;  9D.  &R.  791,  S.  C.  407,  a  C. 

(1)  As  to  trover  fbr  the  title  deeds  of  an  estate,  bonds,  bills  of  exchange,  &o.,  see  Yea  v.  Field, 
2  Term  Rep.  1708;  Towie  v.  Lovett,  6  Mass.  894;  Arnold  o.  Jaffrayson,  2  Salk.  654;  Goggesly 
V.  Cuthbert,  2  New,  170;  Benjamin  v.  Bank  of  England,  8  Campb.  417;  Kingman  r.  Pierce, 
17  Mass.  247;  Day  v.  Whitney,  1  Pick.  508;   Jarvis  v.  Rogers,  15  Mass.  889;  Petit  v.  Bouju, 

1  Misjsou.  64;  Besfaerer  v.  Swicher,  2  Penn.  748;  Sawyer  v.  Baldwin,  11  Pick.  492;  8tebbins 
V.  Jennings,  10  Pick.  172;  Sudbury  r.  Stearns,  21  Pick.  148;  Tilden  v.  Brown,  14  Vermont, 
164;  Pierce  v.  Gilson,  9  Vermont.  216;  Ladd  v,  Uill,  4ib.  164;  Mercer  v.  Jones,  Id.  477;  Todd 
V.  (^ookshanks,  8  John.  432;  Murray  p.  Burling,  10  John.  172;  Clows  v.  Hawley,  12  John. 
484;  Comparet  v.  Burr,  5  Blackf.  419;  Moody  v.  Keener,  7  Porter,  218. 

(2)  D.Ueoback  v,  Jerome,  7  Cowen,  294;  Oridone  v.  Colley,  2  N.  Hamp.  66;  Debow  v.  Col- 
£iz,  5  Halsr.  128.  But  it  is  not  necessary  that  the  plaintiff 's  interest  in  the  chattel  should  have 
continued  until  the  commencement  of  the  suit  Barton  r.  Dunning,  6  Blackfl  209.  Grady  v. 
Newby,  6  Blackf.  442. 

When  on  a  sale  of  goods  the  property  vests  in  the  purohaser  so  that  he  may  maintain  trover 
against  the  vender,  see  Selw.  N.  P.  1269,  1270.  2  Esp.  Dig.  40;  Owcnson  r-  Morse,  7  Term 
Bep.  60;  Hanson  v.  Meyer,  6  Eaat,  614;  White  house  v.  Frost,  12  East,  614;  Austin  v.  Craven, 
4 Taunt.  644;  Zwinger  v.  Samuda,  1  .Moore,  12;  7  Taunt.  265;  Chapman  v.  Searle,  8  Pick.  88; 
Fanner's  Bank  v.  McKee,  2  Barr,  818;  Jones  v.  Morris,  7  Iredell,  870.  Further  as  to  the  prop^ 
erty  in  the  plaintiff  requisite  to  support  tliis  notion,  see  Hunter  v.  Rice,  15  East,  100;  Heyl  v. 
Burlinjr,  1  Caines,  14;  Hostler  t>.  Skull,  Taylor,  152;  Floyd  v.  Day,  8  Mass.  403. 

(8)  Vide  Smith  r.  Plomer,  15  East,  607.  In  trover,  possession  whether  rightfully  or  wrong- 
fully obtained,  is  a  sufficient  title  in  the  plaintiff  as  against  a  mero  stranger.  Knapp  v.  Win- 
chester, 11  Vermont,  851;  Swift  v.  Mosely,  10  ib.  208.  See  Coffin  v.  Anderson,  4  Blackf.  897, 
410;  Duncan  v.  Spear,  11  Wend.  54;  Hall  r.  Amos,  5  Monroe,  89. 

(4)  Fairbanks  v.  Plielpe,  22  Pick.  585;  Hunt  r.  Holton,  13  Pick.  216;  Foster  v.  Gortcn,  5 
Pick.  185.  The  plaintiff  must  show  a  right  to  the  possession  at  the  time  of  the  conversion. 
Burton  r.  Tannchill.  6  Blackfl  470;  Caldwell  v.  Cowan,  9  Yeagher,  262;  Gage  t>.  Allis(»n,  1 
Brevard,  495;  Andrews  r.  Shaw.  4  Dev.  70;  Grady  v.  Newby,  6  Blackf.  442;  Lewis  v.  Mobley, 
4  Dev.  &  Batt.  828;  Redman  v.  Gould,  7  Blackf.  361.  In  the  case  of  a  general  as  well  as  special 
property,  the  action  may  in  most  cases  be  brought  either  by  the  general  or  special  owner,  and 
judgment  obtained  by  one  is  a  bar  to  an  action  by  the  other.  Smith  v.  James,  7  Cowen,  328.  In 
this  action  the  defendant  may  show  title  in  a  stranger  paramount  to  that  of  the  plaintiff  Kene- 
dy V.  Strong,  14  John.  132.     See  Williams  v.  Belthany,  2  Rep.  Con.  Ct  415;  Jones  r.  Sinclair, 

2  N.  Uamp.  819.    A  mortgagee  in  possession  of  chattels  may  sustain  trover  for  their  conversion. 
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II  TBOTEB.  First.  It  may  be  premised  that  it  is  not  essential  to  tlie  support  of  this 
2.  Tlieplaln-  action,  that  the  absolute  ownership  and  special  property  or  interests  should 
r^t***^^*'  exist  in  the  same  person  :  either  Avill  suflBce  to  support  this  action  {p^.  But 
1st.  Of  an  we  shall  presently  remark,  that  if  there  be  an  outstanding  special  property 
absolute  ^  jn  another,  the  general  owner  should  sue  *in  case  for  the  injury  to  his  re- 
the^oods!"    version,  not  in  trover  for  the  value  of  the  goods  (y). 

f  *149  1  Without  an  absolute  or  special  property,  this  action  cannot  be  main- 
tained. A  riffhi  of  immediate  possession  before  or  at  the  time  of  the  con- 
version is  essential  (r)  (1).  Therefore,  as  we  have  seen,  trover  cannot  bo 
supported  by  a  party  in  a  suit  for  a  record  (*).  Nor  can  a  tenant  in  tail, 
expectant  on  the  determination  of  an  estate  for  life,  without  impeachment 
for  waste,  bring  trover  for  timber  which  grew  upon  and  was  severed  from 
the. estate,  for  the  tenant  for  life  has  a  right  to  the  trees  immediately  they 
are  cut  down  (/).  And  the  trustees  of  an  estate  per  autre  vie  cannot  main- 
tain trover  for  trees  felled  upon  the  estate,  for  when  felled  the  trees  be- 
longed to  the  owner  of  the  inheritance  {u).  A  landlord  has,  generally 
speaking,  in  legal  consideration,  even  during  the  term,  the  possession  of 
the  timber  growing  on  the  estate,  if  it  be  excepted  in  the  lease ;  so  that 
be  may  in  such  a  case  maintain  trespass  even  during  the  term,  if  it  be  cut 
down  ;  and  even  if  the  timber  be  not  excepted  in  the  lease,  the  lessor  has 
BO  far  the  possession  of  it  when  cut  down  by  another,  though  cut  pending 
the  term  that  if  it  be  carried  away  he  may  maintain  trespass  or  trover ; 
the  interest  of  the  lessee  in  the  trees  determining  instantly  they  are  cut 
down  {x)  (2).     But  where  a  landlord  during  the  term  wrongfully  cut  down 

(p)  Per  Lawrence,  J.  T.  K.  898.  (0  IT.  R.  55. 

iq)  Post,  15);  ante,  132.  (u)  1  New  Rep.  25. 

(r)  Bloxam  v.  tianders,  4  Bar.  &  Cres.  941;  (x)  7  T.   R.  18;  2  M.  &  Sel.  499,  500;  1 

7  D.  &  R.  407,  S.  C.  Baund.  822.  n.  5;  Yin.  Ab.  Trespass,  S.  pL 

(s)  Supra  ;  Hard.  111.  10;  1  Taunt.  191. 

Reynolds  r.  Shulor,  5  Cowen,  823;  Wolf  r.  O'Farrel,  Const.  Ct.  S.  C.  141.  So  he  may  sustain 
troTer  for  a  conxersion  of  them  by  a  stranger,  whilst  in  the  possession  of  the  mortgagor.  Sny- 
der V.  Hilt,  2  Dana,  204.  A  mortg.igo  of  goods  is  a  transfer  whioh  vesta  the  general  property  in 
the  mortgagee;  and  when  there  is  no  express  stipulation  to  the  contrary,  the  right  of  possession 
follows  the  right  of  property,  and  the  mortgagee  may  maintain  trespass  against  one  who  wrong- 
fully takes  tlie  goods  away.  Brackett  v.  BuUard,  12  Metcalf,  808;  Uolly  r.  Ilugg«fortl,  8  Pick. 
78.  But  a  mere  removal  of  mortgaged  property  in  good  faith,  at  the  request  of  the  mortgagor 
who  was  in  possession,  will  not  be  a  conversion  of  it.  Strickland  v.  Bossett,  20  Pick.  415;  Bur- 
ditt  V.  Hunt,  25  Maine,  419.  A  mortgagee  may  sustain  trover  against  the  mortgagor  after  the 
title  of  the  mortgagee  has  become  absolute,  upon  the  refusal  of  the  mortgagor  to  deliver  them 
Glfford  V.  Ford,  5  Vermont,  532.  And  so  the  mortgagee  may  maintain  trover  against  the  mort- 
gagor before  the  title  becomes  absolute,  where  there  is  no  agreement  that  the  mortgagor  shall 
retain  possession.    Ripley  v.  Dolbier,  6  Shepley,  882. 

If  the  mortgagor  of  goods,  who  is  intrusted  with  the  possession,  intermix  them,  purposely  or 
through  want  of  proper  care,  with  his  own  goods,  so  that  they  cannot  be  distinguished,  and  con- 
sign them  for  sale  to  a  third  person  who  sells  them,  the  mortgagee  is  entitled  to  recover  of  the 
consignee  the  value  of  the  whole  in  trover.  Willard  v.  Rice,  11  Metcalf,  493.  See  White  v. 
Phelps,  12  N.  Hamp.  882. 

(1)  See  ante,  14».  in  note;  Burton  v,  Tannehill,  6  Blackf.  470  Caldwell  r.  Cowan,  9  Yerger, 
262;  Gage  r.  AUison,  1  Brevard,  495;  Andrews  v,  Shaw,  4  Dev.  70;  Fairbanks  v.  Phelps,  22 
Pick.  536;  Grady  c.  Newby,  6  BlaokC  442. 

If  one  who  has  a  life  estate  in  a  personal  chattel  exchanges  it  with  a  third  person  as  his  abso- 
lute property,  be,  who  has  the  interest  in  remainder,  cannot  maintain  trover  for  the  conversion. 
Nations  v.  Hawkins,  11  Alabama,  859. 

(2)  Mather  v.  Ministers  of  Trinity  Church,  8  Serg.  &  R.  609.  See  Baker  t>.  Howell,  6 
Serg.  &  R.  476.  It  has  been  decided  in  Maine,  that  where  a  tenant  at  will  erected  a  dwelling 
house,  and  other  buildings  on  the  land,  with  the  express  assent  of  the  landlord,  and  died,  and 
his  administrator  sold  them  to  a  stranger,  the  purchaser  might  Inaintain  trover  for  them  againat 
the  owner  of  the  land.     Osgood  p.  Howard,  6  Greenl.  452. 

Shult  r.  Barker,  12  Serg.  &  R.  272.    Vide  Davies  v.  Connop,  1  Price  (Exch.)  57.    Trover 
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oak  pollards,  nnfit  for  timber,  it  was  decided   that,  as  the  tenant   for  life   "•  tbovb« 
or  years  would  have  been  entitled  to  them  if  they  had  been  blown  down,  H'J^^^  ^Jl*** 
and  was  entitled  to  the  usufruct  of  them  during  the  term,  the  lessor  could  ^^t. 
not,  by  his  own  wrong,  acquire  a  right  to  the  pollards  ;  and  therefore  could 
not,  nor  could  his  vendee,  sue  the  tenant  for  taking  them  away  (y). 

The  property  in  title-deeds  generally  accompanies  the  ownership  of  the 
estate ;  and  therefore  the  person  who  was  entitled  to  the  estate  at  the 
time  of  the  wrongful  detention  of  or  injury  to  the  deeds,  should  be  the 
plaintiff  {z\ 

The  absolute  and  general  owner  of  goods  may  maintain  trover,  altl^ough  | 
he  had  sold  or  bailed  them  under  a  void  contract,  as  to  a  married  woman,  > 
because  he  still  retains  a  present  right  (a).     But  if  the  owner  has  bailed  * 
the  goods  to  the  defendant,  and  before  a  conversion  of  the  goods  by   the 
latter  the  bailor  sells  them,  or  otherwise  cease  to  be  the  owner,  the  ac- 
tion should  be  brought  in  the  name  of  the  person  who  was  the  proprietor 
at  the  time  of  the  conversion  (6).     A  party  who  purchases  goods  undef  a 
distress  for  rent,  valid  ♦though  irregular,  may  maintain  trover  (c)  ;  and  r  ♦ISO  J 
where   A.  sold  goods  to  B.  which  were  wrongfully  in  G.  's  possession,  and 
B.  paid  for  them,  and  on  the  latter  demanding   the  goods,  and  informing 
G.  of  the  sale,  the  latter  said  he  should  not  deliver  them  to  any  person ; 
whereupon  A.  and  B.  rescinded  the  sale,  and  the  price  was  repaid,  it  was 
held  that  A.  might  sue  G.  in  trover  (d). 

The  verbal  gifi  o{  a  chattel,  without  actual  delivery,  is  not  sufficient  to 
pass  the  property  to  the  donee,  so  as  to  enable  him  to  sue  the  donor  {e)  ; 
although  it  may  perhaps  give  the  donee  a  sufficient  special  interest  to  en* 
able  him  to  sue  a  mere  wrong-doer  (/).  Nor  is  an  award  that  a  chat- 
tel should  be  delivered  by  A.  to  B.,  on  the  former  being  paid  a  sum  of 
money  sufficient,  per  se,  to  pass  the  property,  and  entitle  B.  to  maintain 
trover,  although  he  tenders  the  money,  it  being  refused  by  A.  {g).  And 
we  have  already  observed  (A),  that  in  the  case  of  a  sale  of  gpods  there 
must  be  a  specific  right  to  some  particular  goods  severed  and  distinguish- 
ed from  others ;  and  if  there  remain  to  be  done  upon  the  contract  some 
act  to  ascertain  the  quantity  or  pricC;  the  vendee  cannot  maintain  trover 
until  that  act  be  done  (t). 

Where  goods  stolen  were  purchased  i?i  market  overt,  and  sold  by  the 
purchaser  before  the  felon  was  convicted,  it  was  decided  that  the  owner 
prosecuting  to  conviction  could  not  maintain  trover  against  the  purchaser 
under  the  statute  (^•),  which  gives  restitution  to*the  owner  who  prosecutes 
the  felon  to  conviction,  although  be  gave  to  the  purchaser  notice  of  the 
robbery  while  they  were  in  his  possession ;  Tor  the  property  being  altered 
by  the  sale  in  market  overt,  was  not  revested  in  the  owner  until  the  con- 
viction of  the  felon,  but  the  defendant  had  parted  with  the  possession  be- 
fore that  time,  and   therefore   could  not   be  said  to   have   converted  the 

(y)  5  B.  &  C.  897;  8  D.  &  R.  661,  S.  C.  -   (0  2  B.  &  Aid.  551. 

(2)  4  T.  R.  281;  4  Bing.  106.  (/)  See  2  Saund.  47  a,  and  note  (rf),  5th 

(a)  15  East,  607;  2  Saund.  47  b.  n.  (/),      edit.;  2  C.  &  P.  678. 

5th  ed.  {g)  15  £ast,  100. 

(A)  4  Bing  106;  ante,  67.  {h)  Ante,  147. 

(c>  2  Bing.  384;  see  anU,  88.  (i)  Anity  147,  148. 

{d)  5  M.  &  Sel.  105.  (/c)  21  Hen.  8,  c.  11 

lies  against  an  outgoing  tenant,  for  corn  cut  by  him,  after  the  expiration  of  his  term,  though 
sown  by  him  before  that  time,  under  the  notion  of  being  entitled  to  an  away-going  crop.  Daviet 
V,  Connop,  1  Price  (Exch.)  58;  Kelson  v,  Burt,  15  Mass.  201. 
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IT.  TROVER,  plawiiff^s  gooods  (J)  (1).  But  if  the  sale  was  not  in  market  overt,  then  if 
^ft-^^'tel!"'  ^^^  purchaser  sell  them  again  in  market  overt  before  conviction  of  the 
re.st.  felon,  and  such  purchaser  had  notice  of  the  felonj  whilst  the  goods  were 

in  his  possession,  he  will  be  liable  to  an  action  of  trover  {m)  (2).     The 
statute  (7i)  is  confined  to  cases  of  felony ;  therefore  where  goods  are  ob- 
tained from  a  person  hj  false  pretences^  and  passed  to  another  for  a  valu- 
able  consideration,  the  origixial   owner  is  not  entitled  to  them  upon  con- 
viction of  the  offender ;  and  if  he  has  got  possession  of  them,  trover  will 
[    *151  ]  I'e  at  the  *suit  of  the  purchaser  (o).     And  if  goods  are  obtained  by  false 
pretences  under  color  of  a  purchase,  the  vendee  or  his  assignee  acquires 
no  property,  and  after  demand  may  be  sued  in  trover  (;?)  (3).     The  action 
does  not  lie  to  recover  the  value  of  goods  delivered  by  the  plamtiff,  under  or 
in  furtherance  of  an  illegal  contract,  to  which  he  is  a  party  or  privy  (y). 
The  plead-         Secondly.     So  a  person  having  a  special  property  in  the  goods  may  sup- 
ings  in  gene  port  trover  against  a  stranger  who  takes  them  out  of  his  actual  possession ; 
^^  '    °'         as  a  sheriflF  (r)  (4)  ;  a  carrier  (s)  (5)  ;  a  factor ;  a  warehouse-man  (J)  ;  con- 
signee (6)  ;  a  pawnee;  or  trustee;  or  an  agister  of  cattle  ;  or  a  gratuitous 
bailee  (?/)  (7);  or  any  person  who  is  responsible  over  to  his  principal  {x)  (8) 

(/)  2  Term  Rep.   760.      The  pawnee  of  (o)  6  T.  R.  176. 

Rtolen  goods  is  liable,  2  Campu  886,  note.    The  (p)  7  Taunt  69;  9  B.  &  C.  60;  6  Mod.  114. 

owner  must  always  use  his  best  endeavors  to  (9)  2  Bing.  814. 

bring  the  offender  to  justice  before  be  can  sue  (r)  2  Saund.  47,  provided  he  remidn  in 

the  purchaser,  2  C.   &  P.  41.     As  to  stolen  possession,  1  M.  &  Sel.  711. 

horses,  2  P.  &  M.  0.  7;  81  Elii.  c.  12.     A  com-  (s)  1  Rol.  Ab.  4;  1  Lord  Riym.  276;  BuL 

demnation  of  goods  in  the  Exchequer  alters  N.  B.  83;  2  Saund.  47  b,  note. 

groperty,  T.  Raym.  336;  Carth.  827;  2  Bla.  (0  1  M.  &  Sel.  147. 

ep.  981.  (u)  1  B.  ^  Aid.  69. 

(m)  Peer  v.  Humphrey,  1  Ear.  &  Woll.  28.  (ar)  2  Saund.  47  b;  11  East,  626. 
(n)  21  Hen.  8,  0.  11. 

(1)  See  Piscataqua  Bank  v.  Turnlcy,  Miles,  818. 

(2)  An  auctioneer,  who  innocently  sells  stolen  goods,  is  liable  to  the  owner  in  an  action  of 
trover.     Hoffronn  v.  Carow,  22  Wend.  286. 

(8)  Trover  lies  against  a  fraudulent  purchaser,  or  his  vendee  with  notice,  without  a  previous 
demand,  or  a  tender  of  a  note  given  in  payment  before  the  time  of  trial.  Thurston  v.  Blanch* 
ard,  22  Pick.  18;  Stevens  v.  Austin,  1  Mctoalf,  667;  Greene  v.  Russell,  6  Hill,  188. 

Where  goods  are  obtained  under  an  invalid  contract,  trover  will  not  lie  while  any  action 
founded  on  the  existence  of  the  contract  is  pending.  Kimball  r.  Cunningham,  4  Mass.  602; 
Peters  v,  Ballister,  8  Pick.  495.  But  where  it  is  discontinued  it  will  not  bar  an  action  of  tro- 
ver. Peters  v.  Ballister,  8  Pick,  496.  Trover  does  not  lie  in  the  case  of  a  fraudulent  exchange 
without  a  return  of  all  the  property  received.    Kimball  v.  Cunningham,  4  Mass.  602. 

Trover  lies  for  soods  which  a  creditor  has  i^pceived  of  his  debtor,  by  fraud  with  an  intent  to  apply 
them  in  satisfifiction  of  his  debt,  the  property  not  being  changed.  Woodworth  v.  Keasain,  16 
John.  186.  Trover  lies  against  a  person  receiving  goods  and  selling  them,  he  acta  without 
fraud,  and  ignorance  of  the  rights  of  liie  true  owner.     Everett  r.  Coffin,  6  Wend.  608. 

(4)  7  Cowen,  297.  Vide  Barker  v.  Miller,  6  John.  196;  Catlin  r.  Jackson,  8  John.  648; 
Hotchkissv.  M*^ickar,  12  John.  403;  Brownell  v.  Manchester,  1  Pick.  232;  Caldwell  v.  Eaton, 
6  Mass.  899;  BUckley  v.  Sheldon,  7  John.  82;  Pettes  v.  Marsh,  16  Vermont,  454.  But  it  has 
been  held  in  New  Jersey,  tliat  a  sheriff  cannot  maintain  trover  for  goods  by  virtue  of  a  fieri 

faciatt  and  a  levy  thereon,  without  he  has  made  a  particular  inventory  of  the  goods,  or  has  ta- 
ken actmil  possession  of  them.  Lloyd  v.  Wychoff,  6  Halst.  218;  Brain  p.  Strait,  Dudley,  S.  C. 
287.  See  Dennie  v.  Harris,  9  Pick.  864;  Amadou  v,  Myers,  6  Vermont,  808;  Lowry  9.  Walker, 
6  id.  181.  See  also  Tates  v.  St.  John,  18  Wend,  74.  The  receiptor  of  property  attached,  who  has 
the  actual  possession  of  it  for  snfe  keeping  may  sustain  trover  for  it  against  a  third  person,  who 
takes  it  out  of  bi8*po8aession,  having  no  color  or  right.    Thayer  v,  Hutchinson,  18  Vermont,  604. 

But  see  as  to  the  keeper  or  receiptor  to  the  sheriff,  Ludden  r.  Lcavitt,  9  Mass.  104;  Warren 
r.  Leland,  ib.  266;  Commonwealth  v,  Morse,  14  ib.  217;  Poole  v.  Symons,  1  N.  Hamp.  289. 

(6)  7  Cowen,  297. 

(6)  Smith  ©.  James,  7  Cowen,  820;  Everett  r.  Saltus,  16  Wend.  474. 

(7)  Faulkner  r.  Brown,  18  Wend.  68.  The  finder  of  a  chattel  has  a  special  property  in  it, 
»nd  may  sustain  trover  against  any  one  who  shall  convert  it.  except  the  true  owper.  M*Laugb- 
lin  V  Waite,  9  Cowen,  670;  Clarke  v.  Malory,  8  Harring,  68. 

(5)  Trovillo  p.  Hilford,  6  Watts.  472. 


IT.   TROVER.  151 

a  churchwarden  (y);  or  the  hirer  of  goods,  however  temporary  the  purpose  ^'-  T»«^ra^ 
for  which  they  were  hired  may  happen  to  ho  (jzt).     So  a  person  who  has  *4^^,^*.P^""' 
goods  on  the  terms  of  sale  and  return,  may  sue  for  any  damage  done  to  ^^^ 
them  by  a  wrong-doer  whilst  in  his  possession  (a).     And  a  person  who 
has  the  temporary  property  in  goods,  delivering  them  to  the  general  owner 
for  a  special   purpose,  may,  after    that   purpose   is   answered,  upon   a  de- 
mand and  refusal,  maintain  trover  for  them  (b)  (1\     Where  the  consignor 
of  goods,  upon  the  insolvency  of  the  consignee,  indorsed  the  bill  of  lading 
to  the  plaintiff  without  consideration,  to  enable  him  to  stop  the  goods  in 
transitu,  it  was  held  that  the  plaintiff  had  a.suflScient  property  to  maintain 
trover  against  the  wharfingers  (c).     So  an  executor  de  son  iori,  who  has 
not  obtained  probate  at  the  time   of  trial   may   sue  for  a   tort  committed 
to   the   property  of  the  deceased  whilst   in  the   plaintiff's   possession   {d). 
And  it  is  a  general  rule  that  the  bare  possession  of  goods,  without  any  strict  i 
legal  title,  confers  a  right  of  action  against  a  mere  wrong-doer,  having  no' 
right,  and  not  clothed  with  any  authority  from  the  real  owner  (e).     And, 
trover  lies  by  the  owner  of  a  ship,  though  not  registered  (/).     The  only' 
exception  which  appears  to  exist  is  the  case  of  a  mere  servant  (2)  ^acting  [  ^^152    J 
professedly  as  such,  and  having  only  tlie  custody  of  goods  {g). 

Thirdly,  In  order  to  support  this  action,  the  plaintiff  must  at  the  time  8.  A  right  of 
of  the  conversion,  have  had  the  actual  possession  or  the  right  to  immediate  poeaewMn 
jwssession  (A).     Therefore,  where  goods  leased  as  furniture  with  a  house 
were  taken  in  execution,  and  absolutely  sold  by  the  sheriff,  it  was  decided 
that  the  landlord  could  not  maintain  trover  against  the  sheriff  pending  the 
lease,  but  should  have  declared  specially  in  an  action  on  the  case  (i)  (3). 
So  if  A.  pay  a  bank  of  England  note  to  B.  who  pays  it  to  C  who  pre-    . 
sents  it  at  the  Bank,  where  it  is  stopped,  G.  only  can  sue,  and  not  A.  {k). 
We  have  before  observed,  that  a  landlord  has,  in  general,  such  an  implied 
possession  of  timber  wrongfully  cut  down  during  a  lease  as  to  enable  him 
to  support  ^trover  if  it  be  removed  (/)  ;  and  a  remainder-man  may  support 
this   action  against  a  tenant  for  life,  who  does  not  hold  without  impeach- 
ment of  waste,  for  taking  away  trees  (m)  (4).     So  if  com  be  sown  by  the 

iy)  Bin,.  852;  2  Saand.  47  c.  who  has  distrained  cattle  damage  feasant, 

(s)  4  :^aund.  47  b,  c,  d;  1  B.  ^  Aid.  69;  cannot  maintain  trover;  for  the  cattle  are  in 

4  id.  690;  6  Esp.  86.  the  custody  of  the  law  when  impounded,  1 

(a)  2  Camp.  676.  M*C]cl.  4*  Yo.  118. 

{b)  2  Taunt.  2C8.     (c)  2  Bing.  260.  (e)  2  Saund.  27,  c,  d;  and  see  instances 

id)  Husband  v.  8mith,  C.  P.  Hil.  Term.  post,  in  Trespass. 
1823.     W.   C.    Smith,   attorney  for   plaintiff.  (/)  2  Taunt.  802;  1  East,  246. 

it  is  said,  that  "a  landlord  holding  goods  un-  (jf)  Owen,  62;  2  Saund.  47  a,  b,  o,  d. 

der  a  distress  cannot  maintain  trover,  &o.  {h)  8  Campb.  417;  4  B.  &  C.  941;  7  D.  & 

for  an  injury  to  them,  or  taking  them  wrong-  R.  407,  8.  C. 

fully,  Moneux  v.  Goreham,  per    Probyn,  C.  (i)  7  T.  R.  9;  8  Campb.  187;  1  R.  &  M. 

B.  at  Huntingdon,  29  MS.  Serjeant  Hill,  p.  99;  2  B.  4*  P.  461;  16  East,  607. 
279,  cited  Selw.  N.  P.  Trover;  and  seeM'Clel.  (fc)  8  Campb.  417;  2  T.  R.  760. 

&  To.  112,  118.     But  this  position  seems  to  (/)  Jlnte,  140,  vide  exceptions  there. 

be  doubtful.     It  is  laid  down,  that  a  party (m)  Com.  Dig.  Biens,  H. ;  1  T.  R.  65. 

(1)  Eaton  r.  Lynde,  16  Mass.  242;  Faulkner  v.  Brown,  18  Wend.  68;  Duncan  v.  Spear,  11 
ib.  64.    See  OXonnell  v.  Maxwell,  8  Blackf.  419. 

(2)  Dillenback  r.  Jerome,  7  Cowen,  294;  Faulkner  v.  Brown,  18  Wend.  68;  Ludden  v,  Lea- 
Titt,  9  Mass.  104. 

(8)  See  Wheeler  v.  Train,  8  Pick.  266;  Fairbank  v.  Phelps,  22  Pick.  685;  Swift  v.  Mosely, 
10  Vermont,  208.  The  owner  of  cattle  leased  them,  with  a  fiirm,  for  four  years,  under  an 
agreement  tliat,  at  the  expiration  of  the  four  years,  the  lessee  might  return  the  cattle  or  pay  a 
stipulated  price  for  them ;  and  the  lessee  sold  the  cattle  before  the  four  years  expired ;  this  sale 
was  held  to  determine  the  lessee's  right  of  possession,  and  the  owner  was  allowed  to  sustaia  trs^ 
Ter  for  the  cattle  against  both  seller  and  purchaser.    Qrant  v.  King,  14  Vermont,  867.  ^ 

(4)  Shult  V.  Barker,  12  Serg.  &  R.  272.  • 
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II.  TaovKE.   outgoing  tenant,  and  cut  down  and  taken  by  him  after  the  tenancy,  under  a 

2.  The  plain-  mistaken  claim  to  it  as  an  away-going  crop,  the  owner  of  the  estate  may 

tiff '» inte-     gupport  trover  (ji). 

^^  The  person  who  has  the  absolute  or  general,  and  not  the  mere  special, 

property  in  a  personal  chattel  may  support  this  action,  although  he  has 
never  had  the  actual  possession ;  for  it  is  a  rule  of  law,  that  the  general 
property  of  personal  chattels  creates  •  a  constructive  possession  (o)  (!)• 
And  where  the  plaintiff,  as  executor,  declared  on  the  possession  of  his 
testator,  the  Court  held  it  to  be  sufficient,  because  the  property  was  vested 
in  the  executor,  and  no  other  person  having  the  right  of  possession,   the 

{property  drew,  after  it  the  possession  (/?)  (2).  And  where  a  person  has  de- 
ivered  goods  to  the  carrier  or  other  bailee,  who  has  not  the  right  to  withhold 
the  possession  from  the  general  owner,  and  so  parted  with  the  actual  pos- 
session, yet  he  may  maintain  a  trover  for  a  conversion  by  a  stranger ;  (8^ 
for  the  owner  has  still  the  possession  in  law  against  the  wrong-doer,  ana 
the  carrier  or  other  bailee  is  considered  merely  as  a  servant  (y).  This 
rule  prevails  in  the  case  of  a  gratuitous  loan,  but  not  where  there  has  been 
a  letting  to  hire  (r)  ;  and  an  executor  or  administrator  is  by  legal  con- 
struction possessed  of  the  goods  of  the  testator,  or  intestate,  from  the  time 
of  his  death  (s).  So  the  trustee  of  goods  may  sue,  although  the  goods  be 
[  *158  ]  in  the  possession  *of  the  cesiui  que  trust  {t).  Trover  lies  by  a  party  en- 
titled in  remainder  to  plate,  against  a  party  to  whom  it  was  pledged  by  the 
deceased  tenant  for  life,  without  notice  of  the  limited  title  of  the  pawnor  (n). 
And  the  consignee  of  goods,  who  is  also  the  vendee,  is  in  general  the  person 
to  sue  for  any  injury  to  them  whilst  in  the  hands  of  the  carrier,  although 
they  have  never  reached  the  consignee  {x).  And  where  everything  has 
been  done  by  the  vendor  of  goods  which  he  contracted  to  do,  the  pro- 
perty will  in  many  cases  pass  to  the  vendee,  and  he  may  maintain  trover, 
although  the  goods  remain  in  the  seller's  possession  (y).  But  the  vendee 
of  undelivered  goods,  who  has  not  paid  or  tendered  the  price,  and  has  not 
therefore  acquired  the  right  of  possession,  cannot  maintain  trover  against  the 
vendor,  who  wrongfully  sells  them  (^z). 

If  a  person  in  whose  possession  goods  are,  has  a  lien  upon  thenh  for  a 
debt  due  to  him  from  the  owner,  the  plaintiff  must  pay  or  tender  the  mo- 

(n)  1  Price,  53.  47  k. 

(0)  2Saiind.  47  a,  d.  1;  Bao.  A.  Trover,  {t)  8  Taunt.  676. 
C;  8  Wils.  136;  1  B.  ^  P.  47;  7  T.  R.  12.  (u)  2  T.  R.  876. 

ip)  Latch.  314;  8  Bac.  Abr.  68.  {x)  Ante,  6. 

(q)  1  Taant  891;  7  T.  K  12;  2  Saund.  (y)  See  ante,  150,  151;  11  East.  210;  and 

47  b.  5  Bing.  270. 

(r)  2  Campb.  464;  8  id.  187;  7  T.  R.  9.  («)  4  B.  *  C.  941;  7  D.  &  R.  407,  8.  C 
(s)  7  T.  R.  18;  Latch.  214;  2  Saond.  47  b. 

(1)  Smith  V.  James,  7  Cowen  829;  Duncan  v.  Spear,  11  Wend.  54.  If  an  agent,  having 
authority  to  take  a  note  payable  to  his  principal  in  discharge  of  a  debt,  take  it  payable  to  him- 
self; the  principal  may  waive  the  wrongful  act,  and  claim  to  have  the  note  delivered  to  him» 

-and  maintain  trover  for  its  conversion.     M*Ncar  v.  At  wood,  5  Shepley,  484. 

Trover  may  be  maintained  for  a  note  which  has  been  paid  and  left  by  mistake  in  the  hands 
of  the  holder,  unless  the  fact  of  payment  is  contested  by  the  bolder.   .Pierce  i^.  Gilson,  9  Ver 
mont,  216. 

(2)  Kirby  v.  Quinn,  1  Rice,  254;  Hill  v.  Brennan,  1  Rice,  285.  An  administrator  may 
declare  in  trover  for  a  conversion  before  the  death  of  the  intestate,  and  add  a  count  for  a  con- 
version after  the  death.  French  o.  Merrill,  6  New  Harap.  456;  Towle  v.  Levctt,  6  Mass.  804; 
Parrott  v.  Duhignon,  A.  M.  Ohadt.  261;  Kirby  vt  Clark,  1  Root,  889.  So  trover  lies  against 
an  executor  for  a  conversion  in  the  life  time  of  the  testator.  Decrow  v,  Moore,  1  Hay  w.  21 , 
Clark  p.  Kenan,  1  Hayw.  808;  Avery  v,  Moore,  ib.  862. 

(8)  Ace.  Thorp.v.  Burling,  11  John.  285. 
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ney  before  ihe  action  is  commenced,   in  order  to  obtain  the  possessory  ^i-  trovee. 
right     But  if  a  party,  on  being  applied  to  for  goods,  refuse  to  deliver  them  *^- '9*^,P^*^°- 
on  a  different  ground,  and  do  not  mention  his  lien,  he  cannot  afterwards  set  ^^g^ 
it  np  as  a  defence  to  the  action  (a). 

It  has  been  said,  that  in  the  case  of  a  special  property,  it  must  have  been 
accompanied  with  possession  (1),  in  order  to  support  trover  (6)  ;  but  the 

feneral  rule  appears  to  be  to  the  contrary ;  and  it  was  observed  by  Eyre, 
I.  J.,  (c)  '*  that  it  is  not  true,  that  in  cases  of  special  property  the  party 
must  once  have  had  possession  in  order  to  maintain  trover ;  for  a  factor,  to 
whom  goods  have  been  consigned,  and  who  has  never  received  them,  may 
maintain  such  an  action  "  (2).  And  the  indorsee  of  a  bill  of  lading  may 
maintain  trover  against  the  wharfingers,  although  the  bill  of  lading  was  in- 
dorsed merely  to  enable  the  plaintiff  to  exercise  the  consignor's  right  of 
stopping  the  goods  in  transitu  (d). 

With  respect  to  the  nature  of  the  injury^  we  have  already  seen  that  a  8.  The  inju- 
conversion  is  essential  to  the.  support  of  this  action  (c).  It  may  not  be  al-  ^* 
together  foreign  to  our  present  inquiry  to  give  some  general  account  of  the 
different  instances  of  conversion  (/).  They  may  be  either,  1st,  by  wrong- 
fuUy  taking  a  personal  chattel ;  2dly,  by  some  other  illegal  assumption  of 
ownership,  or  by  illegally  using  or  misusing  goods  (8) ;  or  Srdly,  by  a 
wrongful  detention  (4). 

The  wrongfid  taking,  if  followed  by  a  carrying  away  of  the  goods  of  1-  The 
another,  who  has  the  right  of  immediate  possession,  is  of  itself  a  conver-  JJ^^-J^^ 
'Sion^  and  so  is  the  compelling  a  party  to  deliver  up  goods;  and  *  whenever  r    *154  i 
trespass  will  lie  for  taking  goods  of  the  plaintiff  wrongfully,  trover  will  also 
lie  (^)  (5).     But  it  has  been  considered  that  a  mere  seizure  by  a  stranger 
who  afterwards  relinquishes  the  possession,  is  no  conversion  (A).     Trover 
lies  by  a  bankrupt  against  his  assignees,  if  the  plaintiff  was  not  subject  to 
the  bankrupt  laws  (i).     And  if  goods  be  wrongfully  seized  as  a  distress, 
though  they  be  not  removed  from  the  place  in  which  they  were,  yet  trover  • 
may  be  supported,  because  the  possession  in  point  of  law  is  changed  by  their 
being  seized  as  a  distress  (^).     A  sheriff  who  seizes  and  sells  goods  after 
an  act  of  bankruptcy  committed  by  the  defendant,  against  whom  9k  fieri  fa- 

(a)  1  Campb.  410,  note.  Horrall,  4  Blackf.  817. 

ib)  4  East,  214.  (  /" )  See  2  SauntL  47  e;  Bac.  Ab.  TroTer,  B. 

(c)  1  B.  &  P.  47;  2  Saund.  47  d.    See  11  {g)  2  Saund.  47.  o;  Cro.  EUz.  824. 

East,  626.  (A)  Samuel  v.  Norris,  6  Car.  &  P.  620. 

(</)  2  Bing.  260.  (t)  8  B.  4*  B.  2;  6  Moore,  56,  S.  C. 

(e)  Ante,  146;  2  Saund.  46  b.    Traylor  v.  {k)  Willes,  56. 

(1)  Vide  Hotchkisfl  0.  M'Viokar,  12  John.  407.  Thus  a  sheriff  cannot  maintain  trover  before 
he  has  levied  on  the  goods;  for  until  then  thev  are  not  in  his  actual  possession.  Hotchkiss  v. 
M'Vtekar,  12  John.  408. 

(2)  7  Cowen,  829;  Everett  9.  Saltus,  15  Wend.  474. 

(8)  Driving  a  hired  horse  a  greater  distance  than  is  agreed,  or  in  a  different  direction,  is  a 
conversion.  Wheelock  v.  Wheelwright,  5  Mass.  104;  Homer  v,  Thwing,  8  Pick.  492;  Hart  t>. 
Bkinner,  16  Vermont,  188.  See  OampbeU  p.  Stokes,  2  Wend.  187;  10  Am.  Jurist,  107;  John- 
son 9.  Weedman,  4  Scam.  496.  If  property  be  bailed  to  an  infant  and  he  use  it  for  a  different 
purpose  from  that  for  which  it  was  bailed,  the  bailment  is  determined,  and  he  is  liable  in  trover. 
Green  v.  Sperrj,  16  Vermont,  890.    See  Lewis  9.  Littlefield,  8  Shepley,  288. 

(4)  See  Glaze  v,  M'Millon,  7  Porter,  279;  St.  John  9.  OTonncll,  7  Porter,  466, 

(5)  Ante  145, 146,  note.    Glenn  9.  Garrison,  2  Harr.  1. 
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II.  TRovEB.  cias  issued,  and  before  the  commission,  is,  if  the  fieri  facias  be  void  against 
?•  '^®  ^^'  the  assignees,  liable  to  them  in  trover,  although  the  sheriff  was  ignorant  of 
^^^'  the  act  of  bankruptcy  (/).     And  a  seizure  of  goods  under  h  fieri  facias 

after  a  party's  bankruptcy,  followed  by  a  removal  of  them  to  a  broker's 
is  a  sufficient  conversion  (m).  And  this  action  may  be  supported  after  an 
acquittal  of  the  defendant  for  the  felonious  taking  of  goods  (n).  (1).  In  the 
case  of  a  conversion  by  wrongfully  taking,  it  is  not  necessary  to  prove  a 
demand  and  refusal  (o)  ;  and  the  intent  of  the  party  is  immaterial ;  for,  al- 
though the  defendant  acted  under  a  supposition  that  he  was  justified  in  what 
he  did,  or  as  a  servant  of,  and  for  the  benefit  of,  another  person,  he  will  be 
equally  liable  to  this  action  {p)  (2).  But  if  the  possession  was  obtained 
under  color  of  a  contract,  trover  cannot  be  sustained  (9) ;  unless  a  case  of 
fraud  can  b^  proved  (r)  (8).  So  if  assignees  affirnv  the  act  of  a  party  who 
wrongfully  sold  the  bankrupt's  goods,  they  cannot  support  trover  against 
him  (0).  And  trover  does  not  lie  for  an  excessive  levy  of  goods  under  a 
valid  execution.  And  if  a  sheriff  seize  under  a  writ  of  fieri  facias  more 
goods  than  was  necessary,  the  proper  remedy  is  case  and  not  trover  (p). 
A  party  acting  under  a  valid,  and  also  under  an  unfounded  authority,  may 
protect  himself  by  virtue  of  the  former  (9)  (4). 
2.  Wrongful  So  the  Wrongful  assumption  of  the  property  in,  or  right  of  disposing  of 
a^umption  goods,  may  be  a  conversion  in  itself,  and  render  unnecessary  a  demand 
of  property.  ^^^  refusal  (r)  (5),  as  well  as  any  tender  of  charges  (s).  It  seems 
that  the  mere  taking  an  assignment  of  goods  from  a  person  who  has  no 
[   *15o  J  right  or  authority  to  dispose  of  them,  is  a  conversion ;  for  this  is  an  *as- 


(/)  1  M.  ^  P.  541;  4  Bing.  597;  2  Y.  &  J. 
101;  Garland  v.  Carlisle,  2  Cr.  &  M.  81. 
'  (m)  8  Campb.  896. 

(n)  12  East.  409. 

(0)  1  Sid.  164;  6  Mod.  212;  Bui.  N.  P.  44; 
1  Stark.  178;  8  B.  &  B.  2;  6  Moore,  56,  &  a 

(p)  4  M.  &  Sel.  250;  ante,  129. 

(o)  8  Campb.  2^8,  852;  8  Taunt.  274;  2 
C.  &  P.  266. 

(r)  7  Taunt  59;  1  B.  &  C.  514;  2  D.  &  R. 
455,  S.  C. 


(0)  7  B.  &  C.  810;  1  M.  &  R.  2,  S.  C. 

(p)  Batchellor  v.  Vyae,  1  Mood.  &  Rob.  888, 
but  sembU  the  Court  doubted. 

(9)  4  B.  &  C.  5;  6  D.  &  R.  17  S.  C. 

(r)  2  East,  407;  6  Id.  540;  4  Taunt.  24; 
8  B.  &  B.  2;  6  Moore,  56,  S.  C.  Discounting 
a  lost  bill  after  notice  is  a  conversion.  4  Taunt. 
799. 

(il  1  Campb.  410;  Whitaker,  75;  2  M.  & 
S.  298;  8  Campb.  472,  478. 


(1)  See  Boardman  v.  Gore,  15  Mass.  386,  887;  Addington  v,  Allen,  11  Wend.  882;  Taster  v. 
Tucker,  8  Greenl.  458;  Boodj  o.  Keating,  4  Greenl.  164;  Grafton  Bank  v.  Flanders,  4  N.  Ilamp. 
289;  Pettingill  v.  Rideant,  6  N.  Hamp.  464;  Morgan  v.  Rhodes,  1  Stow.  70,  M*Grew  v.  Cato, 
Minor,  8;  Ctowell  9.  Merrick,  19  Maine,  892. 

(2)  Sec  Cummings  v.  Perham,  1  Metcalf,  555.  A  purchase  of  property  from  one  who  had 
no  authority  to  sell,  where  the  purchaser  takes  a  delivery  of  it,  and  retains  the  possession,  claim- 
ing it  under  the  sale,  is  a  conversion  of  it.     Hyde  v.  Noble.  18  N.  Ilamp.  494. 

(8)  Thurston  V.  Blanchard,  22  Pick.  18;  Stevens  o.  Austin,  1  Metcalf,  557,  ante,  150, 151, 
note.    See  Thompson  v.  Rowe,  16  Conn.  71. 

(4)  Trover  will  lie  against  an  ofBcer  when  he  has  taken  property  upon  an  execution  issued 
upon  a  judgment  void  for  want  of  jurisdiction  in  the  court  rendering  it,  or  against  any  one  re- 
ceiving the  property  ftx)ro  the  officer.  Martin  v.  England,  5  Yerger,  818.  This  action  will  lie 
against  an  officer  who  takes,  upon  an  execution,  property  which  is  exempted  by  law,  from  at- 
tachment.   Sanborn  v.  Hamilton,  18  Vermont,  590. 

(5)  Vide  Bristol  v.  Burt,  7  John.  254;  Gibbs  v.  Chase,  10  Mass.  128.  An  admission  by  tho 
defendant  that  he  had  had  the  goods  of  the  plaintiff,  and  that  they  were  lost,  is  sufficient  evi^ 
denoe  of  a  conversion  without  showing  a  demand  and  refusaL  La  Plaoe  v,  Au  Poix,  1  John. 
Cas.  406.  Proof  that  the  defendant  promised  to  return  the  goods  to  the  plaintiff,  and  that  he 
had  not  returned  them,  is  sufficient  evidence  of  a  conversion  without  showing  a  demand  and  re- 
fusal. Durcll  V,  Mosher,  S  John.  445.  And  where  a  party  received  logs  to  be  sawed  into  lum- 
ber on  shares,  and  agreed  to  give  the  owner  security  fbr  his  share  at  a  stipulated  rate,  payable 
a  fliture  day,  but  before  doing  it  disposed  of  the  property;  held,  that  the  owner  was  entitled  to 
maintain  trover  for  his  share;  there  being  no  change  of  property  until  the  security  was  given. 
Rightmoyer  r.  Raymond,  12  Wend,  21;  Whipple  r.  Gilpatrick,  19  Maine,  427. 
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sumption  by  the  assignee  of  a  property  in  the  goods  {£)  (1).  Thus,  the  sale  "•  troter. 
of  a  ship,  which  was  afterwards  lost  at  sea,  made  by  the  defendant,  who  ?•  '^^^  ^'' 
claimed  under  a  defective  conveyance  from  a  trader  before  his  bankruptcy,  ^^^^' 
is  a  sufficient  conversion  to  enable  the  assignees  of  the  bankrupt  to  mam- 
tain  trover,  without  showing  a  demand  and  refusal  {ti).  So  where  a  person 
intrusted  with  the  goods  of  another,  puts  them  into  the  hands  of  a  third 
person  without  orders,  it  is  a  conversion  (:r).  Trover  may  be  supported 
against  a  carrier  (y),  or  a  wharfinger  (z),  who  by  mistake  {a)  or  under  a 
forged  order  (6),  delivers  goods  to  a  wrong  person  (2),  or  against  a  person 
who  illegally  makes  use  of  a  thing  found  or  delivered  to  hira  (c)  ;  or  a  bailee 
employed  merely  to  keep  or  carry  the  goods,  and  having  no  beneficial  inter- 
est, who  misuses  a  chattel  intrusted  to  him  (e/)  (3)  ;  or  against  a  carrier  who 
draws  out  part  of  the  contents  of  a  vessel,  and  fills  it  with  water  (e)  ;  or  a  car- 
rier or  wharfinger,  &o.,  T^ho  improperly  breaks  open  a  box  containing  goods 
or  sells  them  (/)  (4).  And  irxegularity  in  a  distress  taken  datnage  fea-- 
sarU  may  amount  to  a  conversion  {g)  ;  but  trover  does  not  lie  in  the  case 
of  a  distress  for  rent,  (which  is  valid,)  merely  because  a  subsequent  ir- 
regularity is  committed  (A)  (5).  But  it  may  be  sustained  by  a  party 
who  pays  money  to  redeem  his  goods  from  an  illegal  and  unfounded  dis- 
tress for  rent  (i).  Trover  cannot  in  general  be  supported  for  mere  omis- 
sion or  nonfeasance  against  a  party  who  was  lawfully  possessed  of  the 
goods  (Jc) ;  and  therefore  if  a  carrier,  or  other  bailee,  by  negligence  lose 

(0  Baldwin  v.  Cole,  6  Mod.  212,  per  Holt,  (c)  Cro.  Elis.  219;  2  H.  Bla.  552. 

C.  J.,  recognized  bj  Lord  Ellenborough,  in  6  {d)  Id,  ibid. 

East,  540.    And  see  2  Stark.  806;  8  0.  &  P.  (e)  1  Stra.  567;  and  see  5  Bar.  &  Cress. 

552,  553.  149;  7  D.  &  R.  729,  S.  C.  where  see,  as  to  a 

(tt)  5  East,  407,  420.  conversion  by  abuse  of  a  trust  and  when  the 

(x)  4  T.  R.  260,  264.  statute  of  limitations  begins  to  run. 

(y)  Peake,  C.  N.  P.  68;  4  Bing.  476,  482,  (/")  2  Salk.  655;  6  B.  &  Aid.  401. 

488.  (^)  Cro.  Jac.  148;  Bhc.  Abr.  Trover  B. 

(r)  2  B.  4-  Aid.  702.  (A)  1  Hen.-  Bla.  18. 

(a)  Id.;  4  Bing.  483.  (t)  6  T.  R.  2.i8. 

(6)  1  Stark.  104;  4  Bing.  476.  {k)  6  East,  540;  2  B.  &  Aid.  704 

(1)  See  Everett  «.  CoflRn,  6  Wend.  603;  Rice  v.  Clark,  8  Vermont  109. 

(2)  Piickard  v,  Getman,  4  Wend.  613;  Moses  v.  Norris,  4  Hamp.  804. 

(8)  Ripley  v.  Dolbier,  18  Maine,  882;  Lookwood  v.  Bull,  1  Cowcns  822;  Rice  v.  Clark,  8 
Vermont  109;  Swift  v.  Moselj,  10  ib.  208.  A  common  carrier  is  liable  in  trover  for  losing 
goods.  Greenfield  Bank  v.  Levitt,  17  Pick.  1.  But  see  contra.  Moses  v.  Norris,  4  N.  Hamp. 
§04;  Packard  v.  Getman,  4  Wend.  618;  Johnson  v,  Strader,  8  Missou.  859.  Sec  also  Dwight 
v.  Brewster,  1  Pick.  60.  An  adulteration  of  liquor  by  a  carrier  or  his  servant  will  be  a  con 
Tcrsion  of  it  Dcnch  v.  Walker,  14  Mass.  500.  See  Toung  v.  Mason,  8  Pick.  551 ;  E warts  v. 
Keer,  1  Rice,  204;  Mngnyer  v.  Hawthorn,  2  Harring.  71.  But  an  unauthorized  use  of  prop- 
erty by  the  bailee  is  not  a  conversion,  unless  injury  is  caused  thereby.  Johnson  v.  Weedman, 
4  Scam.  495.     But  sec  Liptrot  v.  Holmes,  1  Kelley,  881. 

(4)  Trover  docs  not  lie  against  a  carrier  for  not  delivering  goods  intrusted  to  him  to  transport, 
if  the  goods  are  not  in  his  possession  at  the  time  of  the  demand,  and  have  either  been  lost  or  sto- 
len; the  action  should  be  case  and  not  trover.  Packard  «.  Getman,  4  Wend.  618.  If,  however, 
the  carrier  has  delivered  the  goods  to  a  third  person,  trover  will  lie,  ib.  The  liability  of  the 
common  carrier  and  innkeeper  is  very  similar;  they  are  both  bailees,  and  liable  fur  losses  under 
similar  circumstances.  Therefore,  it  was  held,  that  an  innkeeper  was  not  liable  for  goods  in- 
trusted to  him  in  the  line  of  his  business,  unless  an  actual  convenion  was  shown.  Hallenbake 
V.  Fish.  8  Wend.  547. 

(6)  See  Stevens  v.  Curtis,  18  Pick.  227;  Nelson  r.  Merriam,  3  Pick.  249. 

Trover  will  not  lie  for  goods  seized  by  virtue  of  legal  process  and  in  the  custody  of  the  law. 
Jenncr  v.  Jolifie,  9  John.  881.  But  lies  against  an  officer  who  seizes  property  by  virtue  of 
process,  and  sells  it  without  notice.  Wright  v.  Spencer,  1  Stew.  176.  See  Perkins  v,  Thompson, 
8  N.  Hamp.  144;  Hall  v,  Moore,  Addis.  876.  Trover  will  not  lie  for  goods  taken  from  the 
plaintiff  by  a  search  warrant  Pettigree  v.  Sanders,  2  Bailey,  549.  Trover  will  lie  for  the  con- 
Tersion  of  a  dog,  which,*  under  the  Revised  Statutes  of  Moss,  c.  58  $  12,  the  defendant  had  a 
right  to  kill.    Cummings  p,  Peerham,  1  Metcalf,  555, 
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11.  TROTKB.  goods  intrusted  to  bis  care,  the  remedy  in  general  must  be  case  or  as-* 
8^  The  inju-  gumpsit  (/)  (^1).  A  bare  non-delivery  of  goods  by  a  carrier  is  not  a  con- 
*"  version  (rn),  unless  the  goods  be  in  his  possession,  and  he  refuse  to  deliv- 

er them  on  demand  (n).  His  false  assertion  that  he  has  delivered  the 
goods  to  the  consignee  is  not  a  conversion  (o).  And  the  taking  posses- 
sion of  a  house  and  fixtures  therein  bv  the  assignee  of  a  term  in  the  house, 
is  not  a  conversion  of  the  fixtures  (/?).  An  agent,  bv  the  act  of  selling 
at  an  under  price,  is  not  liable  to  an  action  of  trover  (q)  ;  and  the  reten- 
tion of  property  under  the  decree  of  court  of  competent  jurisdiction,  is 
"<  no  conversion  (r).  ^But .  a  sub-agent  may  be  liable  in  trover  for  his  con- 
version {s).  The  cutting  trees  without  removing  them  is  not  a  conver- 
sion (t). 

The  general  rule  is  that  one  tenant  in  common  of  goods  cannot  sue  his 
co-tenant  if  the  goods  remain  in  the  possession  of  the  latter,  although  he 
refuse  to  permit  the  former  to  participate  in  the  use  of  the  article  (u)  (2). 
The  reason  is,  that  in  law  the  possession  of  one  is  the  possession  of  both. 
But  if  one  tenant  in  common  destroy  the  chattel,  or  commit  an  act  which  is 
equivalent  thereto,  his  companion  may  recover  the  value  of  his  share  in 
trover  (or)  (3).  Thus,  where  it  appeared  that  one  tenant  in  common  of  a 
ship  had  forcibly  taken  it  out  of  the  possession  of  his  companion,  and  se- 
creted it  from  him  so  that  he  knew  not  where  it  was  carried,  and  changed 
the  name  of  it :  and  it  afterwards  got  into  the  hands  of  a  third  person, 
who  sent  it  upon  a  foreign  voyage,  where  it  was  lost ;  Lord  King  left  it 
to  the  jury,  whether,  under  the  circumstances,  the  destruction  was  not  by 
the  means  of  the  tenant  in  common  (the  defendant)  ;  and  the  jury  finding 
in  the  affirmative,  the  Court  refused  to  set  aside  the  verdict  {y).  It 
seems  to  be  questionable  whether  the  mere  sale  by  one  of  two  joint  own- 
ers of  a  ship  is  a  sufficient  conversion  to  enable  his  companion  to  main- 
tain trover  against  him,  for  such  sale  could  not  in  law  affect  or  pass  more 
than  the  interest  of  the  seller   {z)  (4).     Where  one  of  two  tenants  in 


[  ♦ise 


By  And 
against  a 
tenant  in 
oommon. 


(/)  6  Burr.  2825;  2  Saund.  47  t 

(m)  4  Esp.  157. 

(n)  1  Taunt.  891. 

(o)  1  Campb.  409. 

{p)  Longstafib  v,  Meego,  4  Key.  &  Man. 
411. 

{q)  8  Taunt  117. 

(r)  4  Moore,  861. 

(t)  Cranch  r.  White,  1  Bing.  N.  C.  414. 

(0  2  Mod.  244;  BuL  N.  P.  44;  2  Saund. 
47  a. 

(u)  jJnte,  79;  2  Saund.  47  h;  1  T.  R.  658; 
1  East,  868;  Selw.  N.  P.  Trover,  II.  6th  edit. 


1847. 

(x)  2  Saund.  47  h;  8  T.  R.  146;  anU,  79. 

(y)  Bernardistown  v.  Chapman,  C.  B.  Hill, 
T.  1  Geo.  1,  cited  4  East,  121;  Bui.  N.  P.  84, 
85;  2  Saund.  47  b. 

(z)  4  East,  121;  2  Saund.  47  h.  note  («)» 
6th  edit  8ed  vide  b  B.  ^  Aid.  896.  A 
quare  is  made  in  note  (t)  to  2  Saund.  *'  as 
to  the  sale  of  any  other  chattel  in  market 
overt.**  A  wrongful  sale  by  one  tenant  in 
common,  under  circumstances  which  would 
divest  his  companion  of  his  share,  might  be 
considered  a  destruction  of  the  chattel 


(1)  Hawkins  r.  Hoffman,  6  Hill,  686. 

(2)  Cowan  v.  Buyers,  Cooke,  68;  St  John  v.  Standing,  2  JoUn.  468;  Cole  v,  Terry,  2  Dot* 
&  Bat.  262. 

But  see  Thompson  v.  Cook,  2  South.  680.     Wilson  v.  Reed,  8  Johns.  176. 

(8)  Tubbs  o.  Richardson,  6  Vermont,  442;  Hurd  v.  Barling,  14  Vermont,  214;  Ladd  v.  Hill, 
4  ib.  164;  Lucas  v.  Wasson,  8  Dev.  898;  Campbell  v.  Campbell,  2  Murphcy«  65. 

A  sale  of  a  personal  chattel,  by  one  tenant  in  oommon  is  not  such  a  destruction  of  the  ohattel 
as  will  enable  the  other  tenant  in  common  to  sustain  an  action  of  trover  against  the  purchaser. 
Tubbs  V.  Richardson,  6  Vermont,  442;  Sanborn  v,  Morrill,  15  ib.  700.  But  see  Contra.  Hyde 
».  Stone,  7  Wend.  854;  Weld  v.  OUver,  21  Pick.  659;  Nowlen  ».  Colt,  6  Hill,  461;  White  v. 
(.>sbom,  21  Wend.  72.  If  a  creditor  of  one  tenant  in  common  of  a  personal  chattel  attach  and 
sell  on  his  debt  the  entire  ohattel.  it  is  a  conversion  of  the  interest  of* the  co-tenant  for  which 
trover  will  lie.     Ladd  v.  Hill,  4  Vermont,  164;  Bradley  v.  Arnold,  16  Vermont,  882. 

(4)  See  Hyde  v.  Stone,  7  Wend.  864;  Weld  v.  Oliver.  21  Pick.  669.    Trover  liee  by  on« 
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common  of  a  whale  refused  to  deliver  a  moiety  of  it  to  the  other,  and  cut  "•  rao^ra. 
it  up,  and  expressed  the  oil,  it  was  held  that  this  was  not  a  destruction  which  •*•  ^*  "J*"" 
would  subject  him  to  an  action  of  trover ;  for  it  was  an  application  of  the 
whale  to  its  only  profitable  use  (a).     In  general  if  a  defendant  insist  that 
he  was  tenant  in  common  with  the  plaintiff  in  the  chattel,  he  must  plead 
that  matter  specially  (6). 

The  cases  in  which  trover  is  or  is  not  the  proper  remedy  in  relation  to 
husbaiid  and  wife  have  been  already  mentioned  (c). 

In  most  of  the  preceding  instances,  proof  of  the  wrongful  act  of  the  de-  8.  Of  a 
fendant  is  sufficient  to  establish  a  conversion,  without  evidence  of  a  demand  jrongful 
of  the  goods,  and  a  refusal  to  restore  them  (rf)  (1).     In  other  cases,  a  rfc-  aadliereiii 
tnand  and  refusal  are  essential  to  the  support  of  the  action  ;  in  every  in-  of  a  demand 
stiince   it  is  judicious  to  demand  the  restitution  of  the  goods,  or  if  they  *°^  refusal. 
cannot  be  returned,  a  recompense  equivalent  ^to  their  value  and  the  amount  [  "^^loT   ] 
of  the  damages  sustained,  previously  to  the  commencement  of  proceeding!^. 
The  frequent  occurrence  of  this  subject  in  practice  renders  it  worthy  of  mi- 
nute attention,  and  it  is  proposed  to  consider  in  the  following  order :  —  1st, 
when  a  demand  and  refusal  are  necessary ;  2dly,  bj/  whom  the  demand  must 
be  made ;  3dly,  upon  whom  it  is  to  be  made,  4thly,  the  manner  of  making 
the  demand ;  Sthly,  the  time  of  making  the  demand,  and,  6thly,  what  re* 
fiisal  is  sufficient. 

1st,  A  demand  and  reftisal  are  necessary  in  all  cases  where  the  de-  1.  When  a 
fendant  became,    in  the  first   instance,    lawfully   possessed   of  the   goods,  «le*na«<i  » 
and   the   plaintiff  is  not  prepared   to  prove  some  distinct   actual  conver-  ^^^^^^^^'y* 
sion  {e)   (2).     As  where  a  trader,  on  the  eve  of  his  bankruptcy,  made  a 
collusive   sale   of  his  goods  to  the  defendant,  it  was  decided  that  the  as- 
signees could  not  maintain  trover  without  proving  a  demand  and  refusal, 
for   the  parties   contracting  were  competent  at  the  time ;  and  if  the  as- 
signees disaffirm  the  contract,  they  should  give  notice  by  a  demand  (/)  (8). 
So  where  goods  are  delivered  under  a  contract,  {g)  as  to  do  something  with 

{a)  1  Taunt  241.    And  see  ante,  79,  as  to  (e)  2  Saund.  47  e.  ' 

tenancy  in  common  of  realty.  (  f  )  2  Hen.  Bla.  185;  2  Esp.  Rep.  96;  see 

{b)  Stanville  v.  Hardwicke,  8  Dowl.  762.  5  East,  407;  4  Taunt.  799. 
(c)  Ante,  92,  93.  {g)  4  Esp.  Sep.  166;  see  2  C.  &  P.  266. 

{d)  See  4  Taunt.  801. 

pnrtowner  of  a  vessel  against  the  other  owner  who  sends  her  to  sea,  where  she  is  lost  Low* 
t:.rDp  o.  Smith,  1  ILiyw.  25o. 

(1)  Kyle  V.  Gray,  11  Ala.  238;  Matheny  v.  Johnson,  9  Misson.  282. 

(2)  A  demand  and  refusal  are  unnecess^iry,  if  the  taking  is  tortious,  or  if  an  aotnal  conrer- 
sion  is  shown.     Davis  v.  Webb,  1  M'Cord,  213;  Jones  v.  Dagan,  ib.  428;  Farrington  v.  Payne, 

15  John.  231;  Woodbury  v.  Long,  8  Pick.  548;  Tomp^ns  v.  Hale,  3  Wend.  4')6;  Earlev. 
Van  Benson,  2  Ilalst.  244;  Newsum  v. 'Newsum,  1  I^igh,  86;  Jewett  v.  Patridge,  3  Fair. 
1:42;  Kiford  r.  Montgomery,  7  Vermont,  411;  Hews  v.  M*Kinney,  8  Missou.  382.  Where 
property  is  parted  with  by  duress  of  imprisonment,  or  duress  perminat,  the  transaction  is  void, 
and  trover  lies  for  the  property  without  a  previous  demand.  Foshay  v.  Ferguson,  5  Hill,  154. 
In  case  of  an  intermingling  of  goods,  a  demand  must  be  made  whether  there  has  l)een  an  ac- 
tail  conversion  or  not.     Bond  v.  Ward,  7  Mass.  123. 

If  property  wrongfully  taken  tf  put  into  the  hands  of  another  for  keeping,  such  bailee  is  lia- 
ble to  the  owner  in  trover,  after  a  demand  and  refusal,  and  he  cannot  ref^r  the  owner  to  the 
person  under  whom  he  claims  in  order  to  justify  the  detention.  Doty  v.  Hawkins,  6  N.  Hamp. 
;^47.     Sec  Houston  t*.  Dyche,  1  Meigs,  76. 

(3)  The  seizure  of  goods  fraudukntly  purohaaed,  on  a  regnlar  process,  in  fhvor  of  a  creditor 
of  the  vendee,  is  not  a  tortious  act ;  and  a  demand  by  the  vendor  accompanied  by  a  statement  of 
Ills  title,  is  necessary,  to  entitle  him  to  sostaia  trover  against  the  officer.    Thompson  v,  Rowe, 

16  Conn.  71. 
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II.  TROTEB.  tjjgm  aiid  retarn  them  when  completed,  the  mere  omission  to  perform  the 
1.  When  »  contract  is  no  conversion,  and  a  demand  and  refusal  must  be  made  in  or- 
neSasary.  ^^^  ^  support  trover.  Where  bills  of  exchange  were  delivered  by  a  trader, 
in  contemplation  of  bankruptcy,  to  a  creditor,  with  a  view  of  giving  him 
preference,  and  the  amount  of  the  bills  was  received  by  the  creditor  after 
the  bankruptcy,  it  was  held,  that  a  demand  and  refusal  to  deliver  up  the 
bills  before  they  became  due,  were  necessary  to  enable  the  assignees  to  bring 
an  action  of  trovof  for  the  bills,  as  the  receipt  of  the  money  by  the  creditor 
was  not  of  itself  a  conversion  {k),  A  demand  and  refusal  are  likewise 
necessary  in  order  to  maintain  trover  against  an  excise  officer  for  the  deten- 
tion of  goods  after  the  payment  of  the  penalty  for  which  the  goods  were 
levied  (t),  (1)  or  against  a  carrier,  who,  having  goods  in  his  possession,  omits 
to  deliver  them  {k)  (2). 

The  demand  and  refusal  do  not  necessarily  amount  to  a  conversion,  but 
are  only  prima  facie  evidence  of  it  (8)  ;  and  therefore  a  finding  by  spe- 
cial verdict  that  the  plaintiff  demanded  the  goods,  and  the  defendant  re- 
fused them  will  not  warrant  the  Court  in  considering  that  there  was  a  con- 
version (/)  ;  and  if  it  be  apparent  that  there  really  was  no  conversion,  as  if 
the  party  being  a  carrier  bad  lost  the  goods  (m),  or  having  felled  trees 
has  left  them  on  the  ground  {n),  the  demand  and  refusal  are  inopera- 
tive. 

2nd]y.     The  demand  should  be  made  by  the  person  entitled  at  the  ^time 
to  receive  the  goods ;  and  it  seems  that  if  goods  are  bailed,  and  during  the 

r* *l  ^ft  1  ^^'1™®^*  ^'^^y  ®^®  ^^'^  *^'  ^^  otherwise  become  the  property  of  another, 
L  -LOO  J  ^^^  demand  on  the  bailee,  to  create  a  conversion,  should  be  made  by  the 
new  owner,  and  the  action  brought  in  his  name,  if  after  a  proper  demand 
the  bailee  improperly  refuse  to  part  with  them  (o).  If  goods  are  deposited 
by  one  person  with  the  authority  of  another,  and  received  by  the  bailee  to 
keep  on  the  joint  account  of  the  two,  a  demand  by  one  alone  is  not  suffi- 
cient without  the  authority  of  the  other,  so  as  to  maintain  trover  against 
the  bailee  for  refusing  to  deliver  the  goods.  But  if  it  appear  that  the 
bailee  in  such  case  had  no  notice  that  he  held  the  goods  on  the  joint  ac- 
count, or  had  not  accepted  them  on  any  such  trust,  the  party  depositing 
the  goods  may  alone  make  the  demand,  although  it  had  been  previously 
agreed  between  the  two  parties  that  the  bailee  should  receive  the  goods  on 
their  joint  account  (p).  The  demand  may  be  made  by  an  agent  duly  au- 
thorized (9)  :  but  such  demand  will  not  be  sufficient  if  the  defendant  bona 
fide  refused  to  deliver  the  goods  in  consequence  of  his  not  being  reasonably 
satisfied   that  the  person  who  applies  is  properly  empowered   to   receive 


2.  Who 
should  de- 
mand. 


(a)  9  B  &  C.  764;  4  M.  &  R.  647,  R.  C. 

(I)  6  B.  &  C.  464;  9'  D.  &  R.  899,  B.  C. 

(A)  1  Taunt  891. 

(/)  10  Co.  56  b.  57  a;  2  Saund.  47  e. 

(m)  jf/i/e,  155. 

Vn)  2  Mod.  244;  Bui.  N.  P.  44. 

(o)  4  Bing.  106. 

(/>)  18  East,  197. 


(9)  2  B.  &  P.  457.  Sometimes  the  agent 
has  a  power  of  nttornej,  or  a  written  authority, 
to  demand  and  receive  the  goods;  but  this  may 
not  be  neoessary,  especially  if  the  demand  be 
in  writing,  signed  by  the  owner,  and  require 
the  delivery  to  him  or  the  bearer.  It  is  usual 
to  have  a  demand  signed  by  the  owner  or  his 
attorney. 


(1)  See  Fryer  v  M'Rea,  8  Porter,  187. 

(2)  Trover  will  lie  against  a  bailee  if  a  oonversioii  oan  be  proved^    Lockwood  v.  Bull,  1 
Co  wen,  822. 

But  it  will  not  lie  against  a  mere  naked  bailee  of  goods  until  after  a  demand  and  refusal. 
Brown  r.  Cook,  9  John.  861.    Trover  is  a  proper  action  by  a  sheriff  against  his  receiptor  who 
refuses  to  deliver  the  goods  intrusted  to  him.    Sibley  v.  Story,  8  Vermont.  15;  Cargill  r.  Webb 
10  N.  Hamp.  199.     See  Carr  c.  Farley,  8  Fairf.  328.  * 

^3)  Lockwood  v.  Bull,  1  Cowen,  822;  Irish  v.  Cloyes,  8  Vermont,  88,  110;  Thompson  v. 
Rofce,  16  Conn.  71. 
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them  (r).     Where  the  plaintiff  8ald  goods  to  T.,  who  paid  for  them,  and    "•  "ov^b 
was  to  take  them  away,  but  defendant  hecoming  possessed  of  the  place  in  ^-  '^^  '^i^' 
which  ihey  were  deposited,  the  plaintiff's  attorney,   accompanied  by  T.,  ^' 
demanded  them  of  the  defendant,  telling  him  that  they  belonged  to  plain- 
tiff, and  that  he  had  sold  them  to  T.,  to  which  defendant  replied,  that  bo 
would  not  deliver  them  to  any  person  whatsoever,  and  afterwards  plaintiff 
repaid   the   price  of  the  goods  to  T.  and  brought  trover,  it  was  held  that 
this  demand  of  the  plaintiff' 's  attorney  was  sufficient  (^). 

3dly.     The  demand  should  of  course  be  in  general  made  upon  the  party  3.  Upon 
who  at  the  time  has  the  possession  of  the  goods  by  himself,  or  his  servant  Jg*|^™nJ* 
or  agent,  or  the  general  controlling  power  over  them  (1).     If  after  the  ahouid  be 
party  has  received  goods,  though  legally,  be  sell  or  otherwise  part  withimi^de. 
them  tortiously,  no  demand  is  necessary,  for  his  subsequent  act  is  in  itself 
a  conversion  (2V     If  a  party,  in  some  way  apparently  concerned  in  the' 
detention,  be  applied  to  for  the  restoration  of  the  goods,  and  by  bis  answer 
induce  the  owner  to  believe  that  he,  the  person  applied  to,  has  the  posses- 
sion and  power  to  deliver  them  up,  and  refuse  to  do  so ;  and  thereby  the 
owner  is  induced  to  sue  him ;  he  cannot,  it  seems,  defend  at  the  trial  on 
the  ground  that  he  had  not,  when  applied  to,^  the  control  and  disposition 
of  the  goods  (^). 

^  It  is  not  necessary  that  the  demand  should  be  made  upon  the  defenclant  [  *lod  ] 
personally.     A  demand  in  writing  left  at  the  defendant's  house  is  suffi- 
cient (w). 

4thly.  The  demand  in  trover  being  only  for  the  purpose  of  giving  the  4.  Demanti 
defendant  an  opportunity  of  either  restoring  the  goods  in  specie,  or  oi  ^"^  "****• 
making  satisfaction  to  the  party  to  whom  they  belong  (.r),  it  is  not  neces- 
sary to  adhere  to  any  particular  form  or  manner  of  making  the  demand, 
provided  it  be  distinctly  notified  to  the  defendant  who  is  the  claimant,  and 
what  goods  are  demanded.  Where  the  plaintiff,  the  vendor  of  a  house, 
brought  trover  for  various  articles,  some  of  them  being  goods,  and  the  re- 
mainder being  fixtures,  which  he  had  left  in  the  house  on  delivering  it  up 
to  the  defendant,  the  vendee^  and  demanded  them  all  as  fixtures,  and  the 
refusal  was  '*  of  ike  fixtures  demanded^  "  this  demand  was  held  to  be  in- 
sufficient to  enable  the  plaintiff  to  recover  the  articles  which  wero  not  fix- 
tures ;  it  having  been  decided  upon  other  grounds  that  the  fi.Ytures  were 
not  recoverable  ^y)  (3).     A  demand  of  payment  for  goods  of  which  there 

(r)  1  Esp.  Rep.  83;  see  aUo  id.  115;  2  B.  (u)  1  Esp.  Rep.  22.    So  as  to  a  notice  to 

&  P.  464,  n.  a;  o  Moore,  269,  and  1  Campb.  quit,  4  T.  R.  464,  and  notice  of  the  dishonor 

839,  where  the  demand  oppears  to  hare  been  of  a  bill  of  exchange,  Chitty  on  Bills,  7th 

made  by  an  agent.  ed.  220. 

(«)  6  M.  &  6eL  105.  (x)  Per  Lord  Kenyon,  1  Esp.  83. 

(0  3  C.  &  P.  186.  (V)  2  B.  &  C.  76;  3  D.  4  U.  255,  S.  C. 

■        ■■II         II                  II        I  II  ■  ■  — ^.— .^.— ^—      ■  -.I..I—    ..          .1.  III.                           ., 

(1)  Knapp  v.  Winchester,  11  Vermont,  851 

(2)  Grant  v.  King,  14  Vermont,  867. 

(8)  Window  blinds,  keys,  &o.  and  things  personal  in  their  nature,  bat  fitted  and  prepared  to 
be  need  with  real  estate,  are  considered  as  part  of  the  real  estate,  though  not  strictly  speaking 
fixtures,  or  rather  as  so  connected  with  the  realty  as  to  pass  with  it.  6  Greenl.  223;  Farrier  v. 
Btackpole,  '.    Ooddard  v.  Bolster,  8  Qreenl.  154,  427.    And  manure  lying  about  a  barn 

upon  land,  will  pass  to  the  grantee,  upon  a  sale  of  the  laAd,  as  incident  to  the  land,  unless  there 
be  a  reservation  of  it  in  the  deed.  Kitteridge  v.  Woods,  3  N.  Hamp.  508.  Nor  is  an  outgoing 
tenant  in  agriculture  entitled  to  the  manure  made  on  the  form  during  bis  tenancy,  even  though 
}j\ng  in  heaps  in  the  &rm  yard  when  he  removes,  and  though  it  were  made  by  his  own  cattle 
and  from  his  own  fodder.  Lassell  v.  Reed,  6  Greenl.  222.  Middlebrook  v.  Corwin,  15  Wend. 
169;  Daniels  v.  Pond,  21  Pick.  867.  Trover  will  lie  fbr  a  saw  mill  built  by  one  on  the  land  of 
another  with  his  consent.  Russell  v.  Richards,  2  Fair£  871.  See  Osgood  v.  Howard,  6  QreenL 
452;  Hilbome  t.  Brown,  8  Fairf.  162. 
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II.  TRovKK.  i^j^g  \^Q^^  ^Q  regular  sale,  is  a  good  demand  to  support  an  action  of  trover 
3.  The  in-  f^^  ^^^^j^  ^^^  .  g^  ^  demand  of "  satisfaction'^  has  been  adjudged  to  be 
^^^^'  sufficient  for  this  purpose  (a).     If  two  distinct  demands  be  made,  one 

verbtillj  and  the  other  in  writing,  at  the  same  time ;  proof  of  tha  verbal 
demand  alone  will  be  sufficient,  and  no  evidence  of  the  written  request 
need  be  given  (&).  A  demand  in  writing,  left  at  the  defendant's  house, 
may  be  sufficient  (c). 

5.  Demand  5thly.  The  demand,  when  necessary,  must  in  general  be  made  before 
when  made,   the  action  is  brought  (2).     Where  a  declaration  was  entitled  generally  of 

the  term,  whereby  it  had  implied  relation  to  the  first  day  of  the  term,  and 
the  demand  was  made  subsequently  to  that  day,  but  before  the  issuing  of 
the  writ,  evidence  may  be  received  of  the  prior  issuing,  in  order  to  show 
that  the  demand  was  made  previously  to  the  suing  out  of  the  writ  (rf). 
But  as  the  refusal  is  not  of  itself  a  conversion,  but  is  merely  presumptive 
evidence  of  it,  it  ought  to  be  left  to  the  jury  whether  refusal  upon  a  de- 
mand made  after  the  action  is  brought,  is  evidence  of  a  prior  conver- 
sion (e).  If  there  be  evidence  that  the  defendant  received  or  had  posses- 
sion of  goods  before  the  commencement  of  the  action,  and  the  plaintiff  show 
that  they  then  were  his  property  it  is,  perhaps  not  an  unfair  presumption 
[  *160  ]  that  the  refusal  to  *restore  the  goods,  though  after  the  action  brought,  was 
but  a  re-assertion  of  a  pre-existing  adverse  claim  to  them ;  and  therefore, 
until  rebutted,  even  such  refusal  may  be  evidence  that  the  defendant  origi- 
nally took  or  held  the  goods  tortiously,  or  upon  a  claim  of  ownership,  incon- 
sistent with  and  opposed  to  the  plaintiff's  right. 

6.  Of  the  6thly.     The  retusal   to  deliver  goods  upon  demand   thereof  will   not 

reiusAL  "I'll  ••  •  1  i_  t»    • 

necessarily  in  all  cases  constitute  conversion,  unless  the  party  refusing 
have  it  in  his  potaer  to  deliver  up  the  goods  detained,  and  the  refusal  be 
made  in  a  distinct  unqualified  manner.  Where  a  deed  was  demanded 
from  the  defendant,  who  said  he  would  not  deliver  it  up,  but  that  it  was 
then  in  the  hands  of  his  attorney,  who  had  a  lien  upon  it,  this  refusal  was 
held  to  be  not  sufficient  evidence  of  a  conversion ;  and  Lord  Ellenborough 
said,  that  the  defendant  would  have  been  guilty  of  a  conversion  if  it  had 
been  in  his  power,  but  the  intention  was  not  enough  (/)  (3).  So  likewise 
a  refusal  upon  demand  is  no  evidence  of  conversion,  if  the  party  bona 
fide  and  reasonably  refuse  on  the  ground  of  his  not  being  satisfied  that 
the  party  making  the  demand  is  not  the  real  owner  of  the  goods  {g)  (4}  ; 

(z)  1  Esp.  81.  plaintiflTs  election,  oe  regarded  as  the  com 

(a)  Rocheby^t  eate,  Clajrt.  122,  mentioned  meucement  of  the  suit  ^  7  T.  R.  4;  4  East, 
in  1  Esp.  81.  76;  11  East,  1 18.    In  C.  P.  see  1  B.  &  P.  848; 

(b)  1  Campb.  489  2  B.  &  P.  285. 

(c)  1  Esp.  22.  (e)  Per  Lord  Mansfield,  8  Bnir.  1243;  5 
{d)  8  Burr.  1242.    In  K.  B.  bj  bill,  a  de-      B.  &  Aid.  847;  1  D.  &  R.  488,  S.  C. 

mand  after  writ  issued,  and  before  declaration,  (/ )  1  Campb.  439. 

would  be  sufficient.    In  that  Court  the  exhib-  (})  8  Campb.  216;  2  Balstr    212;  2  B.  & 

iting  of  the  bill  or  declaration  may,  at  the      P.  464. 

(1)  La  Place  v,  Aupoiz,  1  John.  Cas.  406. 

(2)  Storm  v.  Livingston,  6  John.  44;  and  if  the  defendant  on  the  demand  delivers  up  the 
property  held  by  him  lawfully,  no  damages  can  be  recovered  in  an  action  of  trover.  Chandler 
V.  Partin,  (2S.  C.)  Con.  Ct.  72.  Quay  v.  M'Ninch,  ib.  78. 

(3)  A  demand  aud  refusal  are  no  evidence  of  conversion,  unless  the  thing  demanded  were  at 
the  time  of  the  refusal,  in  possession  of  the  defendant  Kuapp  v.  Winchester,  11  Vermont, 
851;  Traylor  v.  Horrall,  4  Blackf.  817;  Yale  v.  Saunders,  16  Vermont,  248;  Morris  v.  Thomp- 
son, 1  Richardson,  65. 

(4)  Sargent  v.  Gile,  8  N.  Hamp.  825;  Leighton  v  Shapley,  8  N.  Hamp.  859;  Robinson  o. 
Burleigh,  5  N.  Hamp.  225;  Fletcher  v.  Fletcher,  7N  Hamp.  452;  Dowd  r.  Wadsworth,  2  Dey, 
130.  One  need  not  exhibit  his  title  to  the  property  in  making  his  demand  for  it  Ratclifie  v 
Vance,  2  Const.  Ct  (S.  C.)  239. 
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or  properly  authorized  by  the  real  owner  to  receive  them  (A)  (1)  ;  nor  is  it  '*•  ^^^=>« 
sufficient  evidence  of  a  conversion  by  a  servant  of  the  owner  of  the  goods  ^'  Theiniu 
demanded,  that  he  refused  to  give  them  up  until  he  oould  consult  his  mas-  ^^' 
ter.  and  obtain  his  directions  to  deliver  them  (i).     But  where  the  vendor 
of  goods  shipped  the  same  on  board  a  ship  by  the  order  of  the  vendee,  and 
the  captiiin  by  his  bill  of  lading  undertook  to  deliver  them  to  the  consignee ; 
and  the  vendee  having  become  bankrupt,  the  vebdor  demanded  the  goods  cf 
the  captain  ;  the  refusal  by  the  latter,  who  alleged  that  he  had  signed  a  bill 
of  lading  to  deliver  the  goods  to  another,  was  held  to  be  sufficient  evidence 
of  a  conversion  (A:).     And  where  tobacco  was  pledged  by  an  agent  who  had 
purchased  in  his  own  name  for  his  principal,  the  refusal  of  the  pawnee  to  de- 
liver the  tobacco  to  the  principal  upon  demand  made  by  him,  was  deemed  a 
conversion  (/). 

If  the  demand  be  not  made  upon  the  defendant  himself,  but  merely  left  at 
his  house,  during  his  absence,  it  appears  that  a  reasonable  time  and  oppor- 
tunity to  restore  the  goods  should  be  suffered  to  elapse,  before  the  defend- 
ant's non-compliance  with  the  demand  can  be  treated  as  a  refusal,  amounting 
to  a  conversion  (m)  (2).  The  non-compliance  with  the  demand  after  a  rea- 
sonabre  opportunity  to  obey  it  has  been  afforded,  is  tantamount  to  a  refusal, 
and  is  presumptive  evidence  of  a  conversion,  and  throws  upon  the  defendant 
the  burthen  of  rebutting  the  presumption,  and  explaining  that  the  omission 
to  deliver  up  the  *goods  is  not  in  law  a  conversion  :  as  that  being  a  carrier  [  *161  ] 
the  defendant  lost  the  goods,  &c.  (3) 

When  it  is  doubtful  whether  the  evidence  will  establish  a  conversion  so 
as  to  support  a  count  in  trover,  a  count  in  case  for  negligence,  &c.  should  be 
added,  if  there  be  any  proof  to  support  it.  If  there  have  been  a  conver- 
sion, trover  lies,  although  the  goods  converted  be  afterwards  restored  to  the 
owner,  for  the  restoration  only  goes  in  mitigation  of  damages  (/*)  (4). 

We  have  seen,  that  for  a  wrongful  taking  of  goods,  trover  is  in  general  When  op- 
•  a  concunent  remedy  with  trespass  (o)  ;  but  the  converse  does  not  hold,  ^^?^  trover 
for  trover  may  often  be  brought  where  trespass  cannot ;  as  where  goods  or  teapaas. 
are  lent  or  delivered  to  another  to  keep  and  he  refuse  to  deliver  them  on 
demand,  trespass  does  not  lie,  but  the  proper  remedy  is  trover  {p).     So, 
where  the  taking  is  lawful  or  excusable,  trespass  cannot  in  general  be  sup- 
ported, but  the  action  must  be  trover ;  as  where  a  sheriff,  after  a  secret  act 
of  bankruptcy,  seizes  and  sells  goods  under  an  execution  against  the  bank- 
rupt (?). 

(h)  1  £sp.  88;  6  Moore.  259.  Gampb.  890. 

(i)  5  B.  &  Aid.  247.  (o)  ^nte,  158;  Cro.Eliz.  824;  8  WHs.  88; 

(k)  6  B.  &  C.  86;  8  D.  &  R.  81,  S.  C.  2  Saund.  47  o.     Glenn  v.  Garrison,  2  Harr.  1. 

(i)  5  £a8t,  588.  (p)  Sir  Thomas  Raym.  472;  2  Siiund.  47  p. 

(m)  See  8  B.  4-  C.  628.  (q)  1  Burr.  20;  1  T.  R.  476;  2  Saund.  47 

(It)  1  Rol.  Ab.  5  L.  pi.  1;  6  Mod.  212;  Bnl.  p.;  8  Campb.  896;  4  M.  &  Seh  260;  1  M.  & 

N.  P.  46;  Bac.  Ab.  Trover,  D.  Aooord,  A.;  8  P.  666;  4  Bing.  697. 

(1)  Dent  p.  Chiles,  6  Slew.  &  Porter,  888;  Watt  v.  Porter,  2  Mason,  77. 

(2)  White  V.  Dewary,  2  N.  Hamp.  546. 

(3)  See  Thompson  v.  Rowe,  16  Conn.  71.  A  cow  going  at  large  in  the  highway,  without  a 
keeper,  joined  a  drove,  of  cattle,  withont  the  knowledge  of  the  driver,  and  was  driven  to  a  dis- 
tant place,  and  there  pastured  with  the  other  cattle;  the  owner  of  the  cow  called  on  the  driver, 
after  his  return,  made  enquiries,  and  demanded  the  cow.  On  the  return  of  the  drove,  a  few 
months  afterwards,  the  driver  delivered  the  oow  to  the  owner,  who  received  heiv  In  an  action 
of  trover  against  the  driver,  it  was  held  that  this  omission  to  deliver  the  cow  on  demand,  was 
not  evidence  of  a  conversion.     Wellington  v.  Wentworth,  8  Metcalf,  648. 

(4)  Vide  Murray  v.  Burling,  10  John.  172;  Bristol  v.  Burt,  7  John.  164;  Photwell  r.  Wend- 
over,  1  John.  65;  Greenfield  Bank  v.  Leavitt,  17  Pick.  1;  Gibbs  v.  Chase,  10  Mass.  125, 128; 
Wheelock  v.  Wheelwright,  5  Mass.  104. 
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XL  TRovsB.  The  declaration  in  this  action  shoald  state  that  the  plaintiff  was  pos- 
Deelaration,  scssed  of  the  goods  (avoiding  repetition  and  unnecessary  description)  as  of 
*^  his  own  property^  and  that  they  came  to  the  defendant's  possession  by  /iwrf- 

ing  ;  but  the  omission  of  the  former  words  is  not  material  after  verdict  (r)  : 
and  the  finding  is  not  traversable  {s).  As  the  conversion  is  the  gist  of 
the  action^  it  must  necessarily  be  stated  in  the  declaration.  It  is  simply 
averred  that  the  defendant  "converted  the  goods  to  his  own  use."  The 
usual  plea  was  the  general  issue,  not  guilty  of  the  premises  {() ;  under 
which  any  defense  upon  the  merits,  except  the  statute  of  Limitations 
might  formerly  be  given  in  evidence.  But  the  pleading  rules,  H.  T.  4  W. 
4,  t  iiow  require  a  special  plea  in  almost  every  case  (i/).  The  points  re- 
lating to  the  pleadings  in  this  action  will  be  more  fully  stated  hereafter. 
The  injury  may,  in  trover  against  the  sheriff  for  a  wrongful  sale  allow  him 
expenses  of  sale  if  reasonable  (ar).  The  jud<;ment  is  for  damages*  {y^  (1). 
andfidl  costs ^  to  which  the  plaintiff  is  entitled,  though  he  recover  less  than 
forty  shillings  damages  (jz;),  unless  the  judge  certify  under  the  statute  4ti 
Eliz.  ch.  6.  (2). 
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ni.  By  replevin  the  owner  of  goods  unjustly  taken  and  detained  from  him 

BEPLEviN     may  regain  possession  thereof  through  the  medium  of  and  upon  application 
to  the  sheriff,  upon  giving  him  security  to  prosecute  an  action  against  the 

(r)  Moore,  691;  Hai-dr.  Ill;  Utch.  214;  Gale,  21,  S.  C;  5  Tyr.  238. 

2  Saund.  47  M.    Aliter  on  judgment  by  de-  (y)  I'he  damages  to  be  recovered  are  to  be 

fkalt.  Swallow  v.  Aynoliff,  B.  R.  Mich.  Term,  equal  to  the  Talue  of  the  article  converted  at 

2  Geo.  2,  Ma;  Selw.  N.  P.  Trover,  III  n.  (II.)  the  time  of  the  conversion,  8  Campb.  477; 

(<)  Ante,  146;  1  New  R.  140.  or  it  seems  the  jury  may  give  as  damages  the 

(f )  Bui.  N.  P.  48.  Talue  at  any  subsequent  time,  1  C.  &  P.  626. 

(tf)  Seepos^  Chapter  on  Pleas.  {z)  2  Kcb.  81;  1  Salk.  208. 

(x)  Clark  v,  Nicholson,  6  Car.  &  P.  712;  1  (a)  From  re  hxk^plegiare,  Co.  Lit.  145, 146. 

(1)  The  measure  of  damages  in  trover  is  the  value  of  the  property  at  the  time  of  the  con- 
version with  interest.  Pierce  v.  Benjamin,  14  Pick.  8%>6;  Parks  v.  Boston,  14  Pick.  108,  206, 
207;  Stone  v.  Codman,  25  Pick.  257,  800;  Greenfield  Bank  v.  Leavitt,  17  Pick.  1 ;  Weld  v,  Oli- 
ver, 21  Pick.  650;  Johnson  v,  Sumner,  1  Metcalf,  172;  Barnes  v.  Bartlett,  15  Pick.  71,  78; 
Sargent  r.  Franklin  Ins.  Co.,  8  Pick.  90,  100;  Watt  r.  Potter.  2  Mason,  77;  Lillord  v,  Whita- 
ker,  8  Bibb,  92;  Matthews  v.  Menedger,  2  M'Lean,  145;  Burncy  r.  Pledger,  8  Richardson,  191; 
Kingsbury  r.  Smith,  18  N.  Hamp.  10.».  But  see  Buford  r.  Tannen,  1  Bay,  278;  Kid  r.  xMitch- 
ell,  1  Nott  &  M*a  884;  Jamison  v,  Hendricks,  2  Blackf.  94;  Banks  r.  Hatton,  1  Nott  and  M.  221. 

The  measure  of  damages  in  trover  for  a  note  is  the  amount  due  on  its  face  unless  it  is  proved 
to  be  of  less  value;  Ingalls  v.  Lord,  1  Co  wen.  240,  and  interest  from  its  maturity  to  the  time  cf 
conversion,  and  interest  on  the  aggregate  from  that  time  to  the  time  of  the  verdict.  St.  John  o. 
0*Connell,  7  Porter,  466.  See  Romig  v.  Romig,  2  Rawle,  241.  A  return  of  the  property  wiL* 
not  bar  an  action  of  trover,  and  operates  only  in  mitigation  of  damages.  Greenfield  B:ink  v. 
Leavitt,  17  Pick.  1;  Tale  v.  Saunders,  16  Vermont,  248. 

If  the  taking  of  property  be  wrongfiil  and  an  action  of  trover  be  oommeneed,  the  plaintiff  can- 
not be  compelled  to  receive  back  the  property  in  mitigation  of  damages.  Green  v  Sperry,  16 
Vermont  890.  So  if  the  property  bo  essentially  injureit  Hart  v.  Skinner,  16  Vermont,  188. 
But  if  the  plaintiff  does  receive  the  property  back  even  after  suit  brought,  this  will  go  in  miti- 
gation of  damages;  he  recovers  the  excess  in  the  value  of  the  goods  at  the  time  of  conversion 
above  the  value  at  the  time  of  the  delivery.     Rank  v.  Rank.  5  Barr.  211. 

(2)  Judgment  for  the  plaintiff  in  trover  transfers  the  title  to  the  property  oonverted  to  the  de- 
fendant    Foreman  r.  Neilson,  2  Rich.  £q.  287 

t  See  American  Editor's  Pre&ce 
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rereori  who  seized  (1).  It  is  principally  used  in  ctises  of  distress,  but  it        "'• 
seems  tnat  it  may  be  brought  in  any  case  where  the  owner  has  goods  taken    ^'^'^^^ 
front  him  by  another  (6)  (2).     Replevin  was  formerly  commenced  by  writ 
issuing  out  of  the  Court  of  Chancery)  directed  to  the  sheriff.     In  modern 
practice,  however,  the  course  adopted  is  to  make  a  plaint  to  the  sheriff 
upon  the  Statute  of  Marlbridge,  to  have  the  goods  replevied,  that  is,  re- 
delivered, upon  giving  security  to  prosecute  an  action  against  the  distrainer, 
for  the  purpose  of  trying  the  legality  of  the  distress ;  and  if  the  right  be 
determined  in  favor  of  the  'distrainer,  to  return  the  goods ;  and  in  case  of 
distress  for  rent,  also  giving  bond  with  two  sureties  to  the  same  effect  {c\ 
In  the  first  instance  the  plaint  is  levied  in  the  sheriff's  County  Court,  m 
pursuance  of  the  condition  of  the  replevin  bond,  but  the  action  is  usually  re- 
moved into  and  prosecuted  in  one  of  the  superior  Courts. 

The  action  of  replevin,  it  is  said,  is  of  two  sorts,  namely,  in  the  detinet, 
or  detinuU  ;  the  former,  where  goods  are  still  detained  by  the  person  who 
took  them,  (3)  to  recover  the  value  thereof  and  damages ;  and  the  latter,  as 
the  word  imports,  when  the  goods  have  been  delivered  to  the  party  {d)  (4). 

(6)  See  jxtt^  164.  (i)  1  Saund.  847  b,  n.  2;  Sal.  N.  P.  52; 

(c)  8  Bla.  Com.  147,  148.    See  generallj,      Com.  Dig.  Pleader,  8  K.  10. 
WilkinsoQTille  on  Replevin. 

(1)  The  action  of  replevin  ib  groandcd  on  a  tortious  taking,  and  it  sounds  in  damages  like 
an  action  of  trespass,  to  which  it  is  extremely  analogous,  if  thesheriif  has  already  made  a  retam, 
and  the  plaintiff  goes  only  for  damages  for  the  caption.     Hopkins  v,  Hopkins,  10  John.  878. 

The  possession  of  personal  chattels  by  the  plaintiff,  and  an  actual  wrongful  taking  by  the  defend-  « 
ant,  are  sufficient  to  support  replevin;  which  lies  where  trespass  de  bonii  asportatis  will  lie. 
Rogers  V.  Arnold,  12  Wend.  89.  By  the  2  R.  S.  522,  s  1,  of  N.  York,  it  is  also  an  appropriate 
remedy  in  any  case  of  a  wrongful  detention  of  personal  property.  Ib.  So  in  Maine,  replevin  lies 
wherever  trespass  or  trover  would  be  for  the  unlawful  conversion  of  goods.  Seaver  v.  Dinglcy,  4 
Greenl.  806;  Sawtell  v.  Robbins,  28  Maine,  196;  Galvin  v.  Bacon,  2  Fairf.  28.  So  in  Massa- 
chusetts, Badger  v.  Phinney,  15  Mass.  859;  Baker  v.  Fales,  16  ib.  147}  Marston  v.  Baldwin, 
17  ib.  606.  In  Connecticut,  replevin  will  lie  only  in  oases  of  attachment  and  distress.  Watson 
r.  Watson,  9  Conn.  140;  10  ib.  75. 

In  Pennsylvania,  replevin  lies  wherever  a  man  claims  goods  in  the  possession  of  another. 
Weaver  v.  I^wrence,  1  Dallas,  156.  See  Mead  v.  Kilday,  2  Watts,  110.  So  in  Maryland,  Cul- 
lum  V.  Beavans,    6  Harr.  &  John.  469. 

In  New  Jersey,  replevin  lies  where  goods  are  so  taken  as  to  entitle  the  owner  or  possessor  to 
an  action  of  trespass.    Braec  v.  Ogden,  6  Halst  870. 

In  Missouri,  replevin  is  an  action  strictly  in  tort  and  can  be  sustained  only  where  trespass  can 
for  a  wilful  and  tortious  taking.  Rector  v.  Chevalier,  1  Missou.  845;  Crocker  v.  Mann,  8  ib. 
472.  But  see  Skinner  v.  Stense,  4  Missou.  98.  So  in  Illinois,  Wright  v.  Armstrong,  Breese,  180. 

According  to  the  statute  of  Indiana,  replevin  lies  whenever  any  person  tortiously  takes  and 
unlawfully  detains,  or  unlawfully  acquires  and  unlawfully  detains,  the  goods  of  another,  pro- 
vided the  plaintiff  is  not  the  execution  defendant.  Chinn  v.  Russell,  2  Blaokd  174;  Daggett  v. 
Robbins,  2  Bhkckf.  415;  Walpole  v.  Smith,  4  Blaokf.  804. 

In  Vermont,  the  action  of  replevin  cannot  be  sustained,  except  under  the  statute,  and  not  as 
a  suit  to  try  the  right  to  property.  Miller  v.  Warner,  Brayt.  168;  Taggart  o.  Hart,  Brayt. 
215;  Bulkly  v.  Smith,  Brayt.  88. 

In  South  Carolina,  to  entitle  a  person  to  remedy  by  a  writ  of  replevin,  he  must  prove  a  clear 
and  unequivocal  possession  and  an  actual  taking.     Byrd  v.  0*Hanlin,  1  Con.  Ct.  (S.  C.)  401. 

In  Kentucky,  replevin  will  not  lie  for  taking  property  held  adversely  to  the  plaintiff.  Dillon 
9.  Wright,  7  J.  J.  Marsh,  10. 

In  Alabama,  see  Smith  v.  Crocket,  Minor,  277. 

In  Mississippi  replevin  lies  only  in  case  of  distress  for  rent  Wheelock  v.  Cosxens,  6  Howard, 
(Miss.)  279. 

(2)  In  Delaware,  replevin  is  not  confined  to  distress  for  rent  arrear,  but  may  be  used  where- 
ever  one  claims  property  in  the  possession  of  another.    Clark  v.  A<Liir,  8  Harring.  118. 

(3)  In  Massachusetts  replevin  cannot  be  maintained  against  a  person  who  has  no  possession 
of  tlM»  goods  to  be  replevied;  replevied  goods  cannot  be  restored  and  returned  to  a  person  from 
whom  they  were  never  taken ;  and  such  person  cannot  rightfully  be  made  a  defendant,  sole  or 
joint,  in  an  action  of  replevin.  Metoalf,  J.,  in  Richardson  v.  Reed,  4  Gray,  444;  A  creditor  at 
whose  suit  an  attachment  is  made  of  goods  not  the  property  of  his  debtor,  is  not  liable  in  re- 
plevin for  the  goods  attached  in  replevin,  either  alone  or  jointly  with  the  attaching  officer,  Ricli- 
ardson  v.  Reed,  supra.  But  see  Allen  v.  ■  Cr  iry,  10  Wend.  849;  Stewart  v. Wells,  6  Barb.  79. 

(4)  See  Pierce  r.  Van  Dyi^e,  6  H.ll,  013.    Replevin  lies  for  a  wrongful  detention,  as  well  ai 


162  a  OF  THB  FORMS  OF  ACTIONS. 

111.  But  the  former  is  now  obsolete,  and  according  to  a  late  case,  there  does 
BiPLKTiif.  not  appear  in  any  of  the  books  any  proceeding  in  replevin  which  has  not 
commenced  by  writ,  requiring  the  sheriff  to  cause  the  goods  of  the  plaintiff 
ta  be  replicved  to  him,  or  by  the  plaint  in  the  sheriff 's  Court,  the  imme- 
diate process  upon  which,  is  a  precept  to  replevy  the  goods  of  the  party 
levying  the  plaint :  both  which  modes  of  proceeding  are  tn  rem,  i.  e.  to 
have  the  goods  again  (e)  (1).  And  therefore  replevin  is  not  an  action  with- 
in the  statute  (/),  which  protects  constables,  &c.  acting  under  a  magistrate's 
warrant,  from  any  action,  until  demand  made  *  or  left  at  their  usual  place 
of  abode,  &c.,  by  the  party  intending  to  bring  such  action  (^).  In  the  pre- 
sent action  in  the  detiiiuit^  the  plaintiff  can  only  recover  damages  for  the 
taking  of  the  goods,  and  for  the  detention  till  the  time  of  the  replevy,  and 
[  *163  ]  not  the  value  of  the  goods  themselves  (A).  We  will  consider  this  *action 
with  reference,  1st,  to  the  thing  taken ;  2dly,  the  properly  therein ;  and 
3dly,  the  nature  of  the  injury, 
1st.  The  Replevin  can  only  be  supported  for  taking  personal  chattels,  and  not  for 

fecte?*^^"  taking  things  attached  to  the  freehold  (2),  and  which  are  in  law  considered 
fixtures  (i),  and  cannot  be  delivered  to  the  distrainer  upon  a  writ  of  retorno 
habendo.  Hence  it  does  not  lie  for  trees  or  timber  growing  (8),  but  it  lies 
for  removal  of  tenant's  fixtures  (^*)  ;  and  the  general  rule  appears  to  be, 
that  replevin  lies  for  any  thing  that  may  by  law  be  distrained  (A*).  Wheth- 
er it  lies  for  a  personal  property  which  cannot  be  distrained,  (as  title-deeds, 
money  not  in  a  bag,  or  a  bill  of  exchange,  &c.,)  seems  to  depend  upon  the 
•     *       question  whether  the  remedy  by  replevin  extends  to  all  unlawful  taking 

(0  C4). 

2dlv.  The  To  support  replevin,  the  plaintiff  must,  at  the  time  of  the  caption,  have 
plaintiff's  had  either  the  general  property  in  the  goods  taken,  or  a  special  property 
interest        therein  {m)  (5).     Several  persons  having  separate  and  distinct  interests  in 

(g)  Per  Lord  EUcnborough  C.  J.,  6  East,  Com.  Dig.  Replevin,  A. 

286.  (/)  See  post,  164. 

(/*)  24  Geo.  2.  0.  44.  {m)  Co.  Lit.  145  b.    \7hat  is  considered  a 

{g)  6  East,  288.  general  or  special  ownership  or  interest  to  en- 

\h)  1  Saund.  847  b,  note  2;  Lutw.  1150,  able  a  party  to  maintain  trorcr,  an^e,  170.  The 

1151.  same  rules  hold  in  replevin  in  this  respect, 

(i)  4  T.  R.  684;  2  Sannd.  84.  Quare,  whether  mere  possession  is  enough  to 

Ij)  Cowp.  414.  support  replevin,  10  Mod.  25. 
{k)  Dae.  Ab.  Replevin  and  Avowry,  F.; 

for  a  wrongful  taking  of  personal  property.  Badger  v.  Phinney,  15  Mass.  859;  Baker  v.  Fales 
16  Mass.  147;  Esson  v.  Tarbell,  9  Cush.  407;  Began  v.  Stoutenburgh,  7  Ohio,  183. 

<1)  In  Pennylvania,  replevin  is  not  altogether  a  proceeding  iti  rem,  but  againtt  the  defend* 
ant  in  the  writ  personally,  with  a  summons  to  appear.     Bower  v.  Tallman,  5  Watts  &  Serg.  556. 

(2)  Vausse  v.  Russell,  2  M'Cord,  829;  De  Mott  v.  Hngerman,  8  Cowen,  220;  Cresson  v. 
Stout,  17  John.  116. 

(8)  But  if  they  be  cut  down  by  a  stranger,  who  converts  them  into  posts  and  rails,  the  action 
may  be  maintained.  Snydor  v.  Vaux,  2  Rawle,  428;  Cresson  v.  Stout,  17  John.  116.  See 
Powell  V.  Smith,  2  Watts,  I26;  Johnson  v.  Hunt,  11  Wend.  187.  So  where  timber  trees  are 
cut  for  sale,  by  the  tenant  for  life  only  in  the  land,  they  become  the  personal  property  of  the 
remainder-man,  and  he  may  maintain  replevin  for  them.     Richardson  v.  York,  2  Shepley,  216. 

(4)  Replevin  lies  in  the  name  of  a  parish  for  the  recovery  of  Parish  Records.  Sawyer  r. 
Baldwin,  11  Pick.  492;  Sudbury  v,  Steurns,  21  Pick.  148.  This  action  will  not  be  in  Massa- 
chusetts for  goods  of  leas  value  than  twenty  dollars,  of  which  the  appraisers*  certificate  is  con- 
elusive;  and  such  action  will  be  dismissed  for  want  of  jurisdiction,  even  after  verdict.  King 
V.Dewey,  11  Cush.  218. 

(5)  See  Wilson  v.  Royston,  2  Pike,  815;  Walpole  v.  Smith,  4  Blackf.  804;  Broadwater  v. 
Doane,  10  Missou.  277.  But  a  deposit  by  a  person  who  has  himself  no  property  in  the  goods,  , 
does  not  give  the  depositary  any  right  to  replevy  them;  and  it  seems  very  questionable,  whetlier 
on  a  mere  naked  bailment  for  safe-keeping  the  bailee  can  maintain  replevin.  Harrison  v* 
M'Intosh,  1  John.  880.  A  mere  servant,  who  has  charge  of  goods  as  such  only,  cannot  main* 
tain  replevin,  but  if  they  are  delivered  to  him'  by  the  master  as  bailee,  he  may.    Harris  v.  Smith, 
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the  property  distrained,  as  if  the  goods  of  A.  together  with  other  goods  of  B.  '"• 
be  distrained,  cannot  join  in  this  action  (77)  ;  but  joint  tenants  and  tenants  in 
common  may  and  .should  join  (0)  (1).  If  the  goods  of  a  feme  sole  be  taken, 
and  afterwards  she  marry,  the  husband  alone  may  have  a  replevin  (p)  (2) 
and  if  the  goods  be  taken  after  marriage,  anj  the  husband  and  wife  join  in 
replevin,  and  after  verdict  a  motion  is  mnde  in  arrest  of  judgment  on  the 
ground  of  their  joining,  it  will  bo  presumed,  if  nothing  appear  upon  the 
record  to  the  contrary,  that  the  husband  and  wife  were  jointly  possessed  of 
the  goods  before  marriage,  and  that  the  goods  were  taken  before  mar^ 
riage,  in  which  case  they  might  join  (9').  In  replevin  an  avowry  for  rent 
admits  the  property  of  the  goods  to  be  in  the  plaintiff ;  but  if  the  plain- 
tiff's plea  shows  property  in  a  third  person,  the  action  cannot  be  supported. 
Therefore,  if  to  an  avowry  for  rent  in  replevin,  the  plaintiff  pleads  that 
she  was  a  married  woman  when  the  rent  accrued  due,  she  cannot  maintain 
replevin  ;  because  it  must  be  intended  that  the  husband  continued  alive  un- 
til the  time  of  the  distress  taken,  and  that  therefore  the  goods  could  not  be 
the  plaintiff's  but  her  husband's,  and  so  she  has  no  ground  of  action  (r). 
The  husband  and  wife  may  join  in  replevin  of  goods  which  the  wife  has  as 
executrix  (5),  but  in  this,  as  in  all  other  instances  where  the  wife  is  joined, 
the  declaration  must  show  *the  wife's  interest  in  the  property  or  the  reason  [  *164  ] 
for  joining  her  in  the  action  (/).  Executors  may  have  a  replevin  of  goods 
taken  in  the  lifetime  of  the  testator  {u)  (3).  If  the  plaintiff  has  not  the  im-  . 
mediate  right  of  possession  (4),  replevin  cannot  be  supported,  but  the  par- 
ty must  proceed  by  an  action  on  the  case  (a:).  The  defendant  cannot,  un- 
der the  general  issue,  non  cepii,  dispute  the  plaintiff's  property  (5)  which 
must  be  denied  by  a  special  plea  (y). 

(n)  Co.  Lit  145  b.  (s)  Bro.  Bar.  ^  Feme,  pL  85. 

(0)  BuJ.  N.  P.  58.  (0  2  New  Rep.  405;  ante,  73,  74 
(p)  F.  N.  B.  69.  (u)  Bro.  Rep.  59;  Sid.  82. 

iq)  Bourn    et  Ux  v,  Mattaire,  Ca.  temp.  (x)  7  T.  R.  9. 

Hardw.  119;  ante,  74.  (y)  BuL  N.  P.  54  a. 

(r)  7  Taunt.  72. 

8  Serg.  &  R.  20  A  receiptor  to  an  officer,  or  any  other  bailee  for  safe  keeping  merely,  has 
not  sufficient  interest  to  sustain  replevin.  Warren  v.  Leland,  9  Mass.  265;  Perley  v.  Foster,  ib. 
112;  Waterman  v.  Robinson,  5  ib.  808.  And  one  joint  owner  of  a  chattel  cannot  maintain  re- 
plevin against  another.  M'Elderry  v.  Flannegan,  1  Harr.  Sr  Gill.  808;  Prentice  v.  Ladd,  12 
Conn.  831;  Barnes  v.  Birtlett,  15  Pick.  71;  Wills  v.  Noyes,  12  Pick.  324.  An  officer  may 
maintain  replevin  against  a  receiptor,  who  refuses  to  deliver  goods  entrusted  to  him  by  the  offi 
oer.    Dezell  v.  OdelT,  8  Hill  215.    The  receiptor  cannot  set  up  title  in  himself,  ib. 

Replevin  lies  by  the  mortgagee  of  a  chattel  against  one  tortiously  taking  it  fh)m  the  possession 
of  the  mortgagor,  default  in  payment  having  been  made  by  the  mortgagor.  Fuller  v.  Ac^er;  1 
Hill,  473.  Esson  v.  Tai4)ell,  9  Cush.  412.  See  M'lsaaos  v.  llobb,  8  Dana.  268.  But  where  it  is 
agreed  that  the  mortgagor  shall  retain  possession  for  a  stipulated  time,  the  mortgagee  cannot 
maintain  replevin  therefor  unti^  such  time  has  expired.  Ingraham  v.  Martin,  8  Shepley,  873; 
Eawn  V.  Tarbell,  Supra, 

(1)  Vide  Hart  v,  Fitzgerald,  2  Mass.  509,  that  replevin  will  not  lie  for  part  of  a  chattel, 
Gardner  v.  Dutch,  9  Moss.  427;  D'Wolf  p.  Harris,  4  Mason,  615;  M* Arthur  i;.  Lane,  8  Shepley, 
246. 

(2)  Per  Curiam,  Baker  r.  Fales,  16  Mass.  140. 

(3)  Reist  b.  Heilbrenner,  11  Serg.  &  R.  131.    SeeTalvanic  p.  Cripps.  2  M'Cord,  164. 

(4)  Wheeler  v.  Train,  3  Pick.  256;  Collins  v.  Evans»  16  Pick.  63.  The  plaintiff  must  have 
iiad  a  right  to  the  possession  of  the  property  at  the  time  of  the  taking  or  detention.  Gates  v, 
dates,  16  Mvsa.  810;  Collins  v.  Evans,  15  Pick.  63;  Chinn  v.  Russell,  2  Blackf  174;  Walpole 
V.  Smith,  4  Blaokf.  304;  Ingram  v.  Martin,  8  Shepley,  373.  But  see  Pratt  v.  Parkman,  24 
Pick.  42. 

But  possession  itself  is  not  necessary.  Baker  v  Fales,  16  Mass.  147;  Pratt  v.  Parkman,  24 
Piek.  42.  The  party  to  whom  property  is  to  be  delivered  by  the  terms  of  a  bill  of  lading  has 
the  legal  title  and  may  maintain  replevin  therefor.     Powell  v!  Brad  lee,  9  Gill  &  John.  220. 

A  person  having  only  an  equibible  title  to  a  note  cannot  sustain  replevin  for  it  against  the 
legal  «wner.     Clapp  r.  Shepard.  2  Metcalf,  127. 

(5)  The  general  issue  of  non  cejit,  in  the  case  of  a  wrongful  taking  puts  in  issue  not  only 
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'•';  TVith  respect  to  the  nature  of  the  injury^  it  has  been  said  that  replevin 

8^  The  in?u-  '^^^  ^^^b'  "^  ^^^^  iiistauce  of  ail  unlawful  taking,  namely  that  of  wrongful 
ry.  distress  (1)  of  cattle  damage  feasant,  or  for  chattels  for  rent  in  arrear  (2); 

out,  as  before  observed,  it  appears  that  this  action  is  not  thus  limited,  and 
that  if  goods  be  taken  illegallj,  though  not  as  a  distress,  replevin  may  be 
supported  (a)  (2)  ;  and  it  is  often  judicious  to  adopt  it  or  an  action  of  det- 
inue, in  order  to  obtain  possession  of  the  goods  themselves  (&).  Replevin 
is  however  now  seldom  brought  but  for  distresses  for  rent,  damage  feasant, 
poor  rates,  &c.  (r*).  It  may  be  brought  to  try  the  legality  of  a  distress 
for  rent,  provided  there  were  no  sum  whatever  in  arrear  (d) ;  but  if  any 
sum,  however  small,  were  due,  and  the  distress  were  for  a  greater  sum,  or 
excessive  in  regard  to  the  quantity  of  goods  taken,  or  otherwise  irregular, 
the  remedy  must  be  by  action  on  the  case  (e).  Replevin  lies  also  for  an 
illegal  distress  taken  damage  feasant ;  and  when  the  party  in  possession  of 
the  land  has  no  title  thereto  this  action  is  preferable  to  trespass  for  seizing 
the  cattle,  in  order  to  put  in  issue  the  title  of  the  party  distraining  (/).  It 
is  also  maintainable  to  try  the  legality  of  a  distress  for  poor  rates  (^)  ;  or 
for  sewer^s  rate  (A)  ;  or  for  a  heriot,  &c.  (i).  If  a  tenant's  cattle  are 
wrongfully  distrained,  and  they  afterwards  return  back  to  the  tenant,  he 
may  still  maintain  replevin  against  the  landlord  (A:).  If  a  superior  court 
award  an  execution,  it  seems  that  no  replevin  lies  for  the  goods  taken  by 

{z)  8  Bla.  Com.  146.  («)  JinU,  188. 

'      (a)  1  Scho.  &  Ufr.  820,  824;  Yin.  Ab.  Re-  (/ )  1  Saund.  846  e.  d.  2. 

plevin,  B.  pi.  2;  Sir  W.  Jones,  178, 174;  6  H.  (g)  8  Wils.  442;  1   Salk.  20;  2  Bla.  Rep. 

7,  8,  9;  Cro.  EHi.  824;  Cro.  Jac  60;  Com.  1830;  Willcs,  672,  b;  and  see  7  B.  &  0.  398 

Dig.   Replevin,  A.    Action,   M.   6;  Co.   Lit  id,  388;  8  B.  ^  Adol.  440. 

145  b.    See  Wilkinson  on  Repleyin,  2,  8.  (A)  6  T.  R.  622;  Hardr.  478;  Com.  Dig. 

(A)  2  Stark.  R.  288.  Pleader,  8  K.  26;  Willea,  672,  n.  b. 

'c)  Com.  Dig.  Action,  M.  6;  Lutw.  1179;  (i)  Cro.  Jac.  60. 

Bee  Counn  v.  Marshall,  8  Bar.  &  Adol.  440.  {k)  F.  N.  B.  69. 

{d)  5  T.  R  248;  n.  c;  8  B.  &  P.  848. 

the  taking t  but  the  place  where  taken,  if  material,  2  R.  S.  628,  s.  29;  and  in  case  pf  a  wrongful 
detention  the  general  issue,  to  wit — ^That  the  defendant  does  not  detain  the  goods,  &c.  pat  is 
issue  not  only  the  detention  of  the  goods,  but  the  property  of  the  plaintiff.  The  distinction  here 
made  between  the  effect  and  operation  of  the  general  issue,  in  the  cases  of  non  cepit  and  non 
detinet  is  in  analogy  to  that  existing  in  the  actions  of  trespass  and  trover.  In  the  one  the  de- 
fendant cannot,  under  the  plea  of  not  guilty,  show  property  out  of  the  plaintiff,  but  be  may 
in  the  other.  11  Johns,  182,  628;  18  ib.  2'<4;  14  ib.  182,  858;  16  ib.  2U8.  Vickery  r.  Sher- 
burne, 20  Maine,  84.  See  Robinson  9.  Calloway,  4  Pike,  94.  ^on  cepit  admits  property  in 
the  plain  tiff,  and  hence  the  necessity  of  tlie  different  pleas  of  property  in  others.  Kor  will  tho 
court  under  such  issue,  permit  the  defendant  to  give  special  matter  in  evidence  in  justification. 
M'Farland  v.  Barker,  1  Moss.  185. 

(l)Jt  does  not  seem  to  be  settled  in  South  Carolina  whether  replevin  will  lie  in  any  other 
ease  than  a  distress  for  rent  Bird  v.  0*Hanlin,  1  Const.  Ct  S.  C.  401;  but  in  Pennsylvania,  it 
lies  in  every  case  on  a  claim  of  property,  11  Serg.  &  R.  182.  See  ante,  162,  168,  note. 

(2)  Ace.  Pangbum  v.  Partridge,  7  Johns.  140;  Isley  v.  Stubbs,  5  Mass.  288,  284.  See  Hay- 
thorn  V.  Rushforth,  4Harr.  16;  Cummings  v.  Mc'Gill,  2  Murphy,  867.  A  person  obtaining 
goods  by  false  pretences  is  guilty  of  a  tortious  taking  and  no  demand  is  necessary  to  enable  the 
person  defrauded  to  maintain  replevin.  Ayres  v.  Hewett,  19  Maine,  281;  Wingate  v.  Smith,  20 
Maine,  287;  Browning  v,  Bancroft,  8  Metcalf,  278.  Bussing  r.  Rice,  2  Cush.  48;  Blanchard  r. 
Child,  7  Gray,  166;  Thurston  v.  Blanchard,  22  Pick.  18.  Replevin  is  in  general  co-extensive 
remedy  with  trespass  de  bonis  atportatis.  Pangbum  v.  Partridge,  7  Johns.  148;  Thompson  v. 
Button,  14  Johns.  87.  Allen  v.  Crary,  10  Wend.  849.  See  Bufiington  v.  Gcrish,  Badger  r. 
Phinney,  16  Mass.  866,  859.  See  also  1  Dallas,  147;  6  Binney,  8;  8  Serg.  &  Rawle,  662, 
Bruen  v.  Ogden,  6  Halst.  870;  Marshall  v.  Davis,  1  Wend.  109.  See  ante,  162,  168,  note.  It 
is  not,  however,  universally  true  that  replevin  will  lie  wherever  trespass  de  bonit  will.  Rich- 
ardson r.  Keed,  4  Gray,  441,  448.  "Sharp  v.  Whitenhall,  8  Hill,  676;  Brockway  p.  Bumap, 
12  Barb.  861.    See  also  Roberts  v.  Randel,  8  Sand.  712,  718. 

In  or^er  to  matntain  replevin  the  plaintiff  must  prove  either  a  tortious  taking  or  a  tortiona 
detention  of  the  property  replevied.'  Page  v.  Crosby,  24  Pick.  216;  Thayer  v  Tamer,  8  Meu 
oalf,  661.  652;  Simpson  v.  McFarland,  18  Pick.  427. 
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the  flheriff  by  virtue  of  the  execution  (1)  ;  and  if  anj  person  should  pre-  "'• 
tend  to  take  out  a  replevin,  the  court  would  commit  him  for  a  contempt  *""^'* 
of  their  jurisdiction  (/).  So  where  goods  are  taken  by  way  of  levy,  as  for 
a  penalty  on  a  conviction  under  a  statute,  it  is  generally  in  the  nature  of  an 
execution,  and  unless  ^replevin  be  given  by  the  statute,  this  action  will  not 
'^f  the  conviction  being  conclusive,  and  its  legality  not  questionable  in 
.eplevin(m);  as  on  a  conviction  for  deer-stealing  (n).  So  replevin  does 
not  lie  for  goods  taken  under  a  warrant  of  distress  granted  under  the  20 
Geo.  2,  c.  19,  8.  1,  for  non-payment  of  laborers'  wages  (o).  Where,  however 
a  special  inferior  jurisdiction  is  given  to  justices,  &c.  and  they  exceed  it,  in 
some  cases  replevin  lies  :  as  where  a  magistrate  granted  a  warrant  of  distress 
against  a  person  for  rates,  in  respect  of  lands  wiiich  the  latter  did  not  occu- 
py (j}).  Tliis  action  is  maintainable  for  goods  distrained  under  a  warrant 
from  commissioners,  authorized  by  act  of  parliament  to  levy  rates  for  specific 
local  purposes,  with  power  of  distress  (y). 

In  this  action  both  the  plaintiff  and  defendant  are  considered  as  actors ; 
the  defendant  in  respect  of  his  having  made  distress,  (being  a  clahn  of 
right,  and  the  avowry  in  the  nature  of  a  declaration)  (r)  ;  and  the  plain- 
tiff in  respect  of  his  action ;  on  which  ground  principally  the  distinctions 
between  the  pleadings  in  this  action,  and  in  that  of  trespass  depends  (s). 

The  declaralion  in  this  action,  which  is  local  (2),  requires  certainty  in 
the  description  of  the  place  (3)  where  the  distress  was  taken ;  and  the  de- 

(/)  GHb.  Rep.   161;  2  Lutw.  1191;  8  Lev.  {p)  WHles,  673,  n.  b;  2  Bla.  Rep.  1330. 

204.  (9)  1  Swanst.  304 ;  and  sec  2  New  Rep.  890. 

(i»)  Bac.  Ab.  5th  edit.  yoI.  vi.  58,  Replevin.  (r)  2  Wils.  260,  2G1 ;  1  Saund.  347  e,  n.  7; 

(C)  Com.  Dig.  Action,  M.  6.  Willes,  221. 

(n)  2  Stra.  1184.  (f)  1  Saund.  847  b,  n.  8. 

(0)  1  B.  4-  B.  67;  4  Moore,  294,  8.  C. 

(1)  But  it  has  been  held,  in  Pennsylvania,  that  although  replevin  was  prohibited  by  a  stat- 
ute of  their  legislature  to  be  brought  against  a  sheriff  who  had  taken  gooKls  in  execution,  yet 
that  after  the  sale,  a  person  claiming  property  in  th» goods  might  maintain  this  action  against  the 
Bheri£f '8  vendee.  Spearick  v.  Iluber,  6  Binn.  2.  In  Massachui^tts,  an  action  of  replevin  is 
allowed,  by  statute,  to  be  brought  for  goods  taken  in  execution,  provided  the  plaintiff  in  replevin 
be  not  the  debtor;  but  I'arsons,  C.  J.  observes,  that  this  alteration  of  the  common  law  has  been 
productive  of  much  practical  inconvenience.  Islcy  v.  Stubbs,  5  Mass.  280,  283.  In  a  late  case 
in  the  state  of  New  York,  it  was  held,  that  although  the  defendant  in  the  execution,  could  not 
himself  maintain  replevin,  yet  that  the  action  might  be  brought  by  a  third  person  against  the 
sheriff;  for,  if  an  officer  having  an  execution  against  A.  undertake  to  execute  it  upon  goods  in 
the  possession  of  B.,  he  assumes  upon  himself  the  responsibility  of  showing  that  such  goods 
were  the  property  of  A.,  and  if  he  fails  to  do  this,  he  is  a  trespasser  by  taking  them.  Thompson 
V.  Button,  14  John.  84.     See  Mulmholm  v.  Chcny,  Adis.  301. 

So,  the  goods  of  a  roaster  or  principal,  taken  under  an  execution  against  his  servant  or  agent 
while  in  his  possession »  may  be  taken  by  a  writ  of  replevin ;  the  goods  in  such  case  to  be  deemed  as 
taken  from  the  actual  pos:$ession  of  the  plaintiff,  (who  was  not  the  defendant  in  the  execution,) 
Clark  V.  Skinner,  20  John.  465.  Replevin  will  lie  also  by  the  owner  of  goods  against  a  sheriff 
for  the  recovery  of  property  levied  upon  him  by  virtue  of  an  execution  against  a  third  person, 
the  property  at  the  time  of  the  levy  being  in  the  possession  of  the  defendant  in  the  execution, 
where  such  property,  after  the  levy,  came  peaceably  into  the  possession  of  the  owner,  and  was 
ntaken  by  the  sheriff.  Hall  v.  Guttle,  2  Wend.  476;  William  r.  Welch,  5  Wend.  290.  But  re- 
plevin will  not  lie  against  a  receiptor  of  goods  taken  by  virtue  of  an  execution,  although  the 
action  under  the  circumstances  of  the  case,  might  be  maintained  against  the  sheriff,  if  the  party 
becomes  such  receiptor  at  the  request  of  the  defendant  in  execution.  Chapman  v.  Andrews,  3 
Wend.  240.  A  person  having  the  property  in  goods  and  having  the  right  to  i-educe  them  to 
actual  possession,  may  sue  replevin  against  the  officer,  who  takes  them  by  virtue  of  an  execution 
out  of  the  possession  of  the  defendant  in  the  execution.  l)cnhani  v.  Wickoff,  3  Wend  280.  A 
defen«lant  in  execution,  whose  property  is  levied  on,  cannot  prosecute  a  writ  of  replevin,  al- 
though the  property  may  be  exempted  by  law.  Reynolds  v.  Sallee,  2  B.  Munroe,  18;  SaffeU'r. 
Wash,  4  B.  Munroc,  92. 

(2)  Vide  Robinson  v.  Mead,  7  Mass.  353;  William  v.  Welch,  5  Wend.  290. 

(3)  Vidt  Gardner  v.  Humphrey,  10  John.  58. 
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"^  scription,  number,  and  yalue  of  the  goods  also  must  be  stated  with  cep- 
BEPiAMN.  ^jp^y^  although  the  same  strictness  does  not  prevajl  as  formerly  {i)  (I). 
Where  the  distress  was  taken  for  rent,  a  general  avowry  is  giv«n  by  stat- 
ute (7^)  (2)  ;  but  in  avowries  for  distresses,  taken  damage  feasant,  more 
certainty  is  necessary  than  in  a  justification  in  trespass,  as  the  defendant 
cannot  in  the  former,  rely  on  mere  possession  of  the  locus  in  quo,  but 
must  state  his  title  {x)  (3).  The  plaintiff  caxinot  plead  in  bar  de  injuria 
generally  (4),  but  he  must  take  issue  upon  some  particular  allegation  in  the 
avowry  (y).  The  statute  of  Anne  {z)  provides  that  the  plaintiff  in  re- 
plevin, in  any  court  of  record,  may,  with  leave  of  the  Court,  plead  several 
pleas  in  bar  (5) :  which  frequently  renders  this  action  preferable  to  tres- 
pass or  any  other  action,  in  which  the  plaintiff  can  have  but  one  replica- 
tion to  each  plea.  The  other  particulars  of  the  pleadings  in  this  action 
will  be  stated  hereafter.  The  judgment  for  the  plaintiff  is,  that  he  re- 
cover his  damages  on  occasion  of  the  taking  and  unjustly  detaining  the 
cattle,  &;c.  (6)  together  with  full  costs  of  suit,  to  which  the  plaintiff  is 
entitled  ;  though  he  recover  less  than  40^.  damages,  unless  the  judge 
r  ^166  1  c^i'^ify  under  the  43  Eliz.  c.  6 ;  and  *under  the  19th  section  of  this  ac(, 
the  defendant  in  replevin  is  entitled  to  treble  damages,  with  single  costs 
also  (a).  The  judgment  for  the  avowant,  or  person  making  cognisance, 
varies  in  different  cases ;  it  may  be  at  common  law  pro  retorna  habendo^ 
or  founded  on  the  statutes  (bi)  (7).  If  the  plaintiff  be  nonsuited  (8)  or 
discontinue  his  action,  or  have  judgment  against  him,  tie  will  be  liable  to 
double  costs  (c)  (9). 

(0  2  Saund.  74  b;  7  Taunt  642;  1  Moore,  (a)  4  Moore,  296;   1  Lord  Raym.  19;  1 

886,  S,  G.  Balk.  205. 

(u)  11  Geo.  2;  c.  19,8.  22;  2  Saund.  284  c,  {b)  Hen.  8,  or  Car.  2.    See  the  cases  in  1 

D.  8.  Saund.  195,  n.  8;  2  Saund.  286,  n.  5. 

(z)  2  B.  &  P.  859;  1  Saund.  847  b,  n.  8.  (c)  11  Geo.  2,  0.  17,  s.  22;  see  also  1  B.  4- 

(y)  1  B.  4-  P.  76.  Aid.  670. 

(2)4  Anne,  c.  16,  s.  4. 


(1)  Magee  v.  Siggerson,  4  Black£  70.  A  declaration  in  replevin  for  sundry  goods  described 
in  a  schedule  annexed  is  improper.  Par  sons  C.  J.  in  Kinder  v,  Shaw,  2  Mass.  898;  Parker  C. 
J.  in  Rider  v.  Robbins,  18  Mass.  285.  If  mill  logs  be  fraudulently  converted  into  boards  be> 
fore  the  writ  of  replevin  is  sued  out  the  owner  should  describe  the  property  as  boards  in  his 
writ.  He  cannot  describe  it  as  mill-logs  and  recover  boards.  Wingate  v.  Smith,  20  Maine, 
287.  Snedekcr  v.  Quick,  6  Halst  179.  If  the  defendant  has  fraudulently  taken  the  mill- 
logs  of  the  plaintiff,  and  manufactured  them  into  boards,  and  intermixed  these  boards  with 
a  pile  of  his  own,  so  that  they  cannot  be  distinguished,  with  the  fraudulent  intent  of  thereby 
depriving  the  plaintiff  of  his  property,  the  owner  of  the  logs  thus  taken  may  maintain  re- 
plevin for  the  whole  pile  of  boards.  Wingate  v.  Smith,  ubi  supra.  A  writ  of  replevin  should 
not  include  any  property  not  taken  under  the  writ     Sanderson  v.  Marks,  1  Elar.  &  Gill.  252. 

(2)  The  provision  in  the  statute  11  Geo.  2,  c.  19,  s.  22.  has  never  been  adopted  in  the  state 
of  New  York.  Harrison  v.  M'Intosh,  1  Johns.  884.  See  2  Rev.  Stat.  Title  XII.  "  Replevin,** 
p.  521.  See,  for  the  law  in  Pennsylvania,  the  act  of  2l8t  March,  177^,  sect.  10;  1  Sm.  Laws,  87<>. 

(8)  Ace.  Hopkins  v.  Hopkins,  10  Johns.  869.  So  at  common  law  where  the  defendant  avowi 
for  rent  arrear.     Harrison  v.  M'Intosh,  1  Johns.  880. 

(4)  Hopkins  v.  Hopkins,  10  Johns.  869;  Uogers  v.  ArnoM,  12  Wend.  80. 

(5)  See  Laws  N.  Y.  Mtfor  the  amendment  of  the  law,  1  K,  U  519.  2  Rev.  Stat  528,  88. 

(6)  An  omission  to  allege  damage  in  a  writ  of  replevin  is  fatal.  Taget  9.  Brayton,  2  Har.  & 
Johns.  850. 

(7)  See  Laws  of  N.  Y.  sees.  11,  c.  5,  s.  11,  1  R.  L.  95;  2  R.  S.  480  to  582;  Loomis  v.  Tyler, 
4  Day,  141;  Boston  v.  Worthington,  5  S.  &  R.  182;  Weidel  v.  Roseburg,  18  S.  &  R.  170. 

(8)  See  Smith  v,  Winston,  10  Missoa.  299. 

(9)  Ace.  Act  of  21st  March,  1772,  s.  10;  Parg.  Dig.  710;  1  Sm.  Laws  of  Pennsylvania,  870 
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IV.  TRESPASS.  !▼. 


The  term  trespass^  in  its  most  extensive  signification,  includes  every 
description  of  wrong  (r/),  on  which  account  an  action  on  the  case  has 
been  usually  called  ^^  trespass  on  the  case ; ''  but  technically,  it  signifies  an 
injury  committed  vi  et  artnis,  the  meaning  of  which  words  is  explained  in 
Co.  Lit.  (e).  The  action  of  trespass  (I)  only  lies  for  injuries  committed 
with  force,  and  generally  only  for  such  as  are  immediate  (/).  Force,  wo 
have  seen,  may  be  either  actual  or  implied ;  and  the  distinctions  between  im 
mediate  and  consequential  injuries  have  already  been  considered  (jg).  The 
words  contra  pacem  should  uniformly  accompany  the  allegation  of  the  in- 
jury, and  in  some  cases  are  material  to  the  foundation  of  the  action.  An 
action  of  trespass  to  land  not  within  our  king's  dominions  cannot  be  sustained 
(A)  ;  for  the  venue  in  trespass  to  realty  is  local,  and  there  is  not  therefore 
any  county  into  which  the  writ  can  in  such  case  be  issued  (t).  It  has  been 
doubted  whether  trespass  for  an  assault  committed  out  of  the  king's  domin* 
ions  can  be  supported  (A:)  :  though  as  the  fine,  in  strictness  of  law  payable 
to  the  king  for  the  violation  of  the  public  peace,  is  no  longer  regarded  (/) 
and  the  words  contra  pacem  are  not  traversable  {m) ;  and  the  venue  is  tran- 
sitory ;  it  should  seem  that  an  action  for  such  injury,  or  for  an  injury  to  goods 
in  a  foreign  country,  might  be  supported.  The  intention  of  the  wrong-doer 
is  in  general  immaterial  in  this  action  (n)  ;  and  where  the  defendant  has  been 
acquitted  of  a  felonious  taking  he  may  be  sued  for  the  trespass  (o). 

This  action  cannot  be  sustained  where  the  wrong  complained  of  was  a  no/t- 
feasance,  as  for  not  carrying  away  tithes,  &c.  (p) ;  or  where  the  matter  af- 
fected was  not  tangible,  and  consequently  could  not  be  immediately  *injured  [  *167  ] 
by  force,  as  reputation,  health,  &c.  (y)  ;  or  where  the  right  affected  is  in- 
corporeal, as  a  right  of  common  or  way,  &c.  (r);  or  where  the  plaintiff's  in- 
terest is  in  reversion,. and  not  in  possession  (5) ;  or  where  the  injury  was  not 
immediate  but  consequential  (/).  We  will  consider  the  particular  applicability  , 
of  this  remedy  to  the  different  injuries  committed  by  force  to  the  person,  or 
personal  or  real  property  ;  and  as  there  are  material  distinctions  between  the 
remedy  for  these  injuries  when  committed  under  color  of  suit  or  process,  and 
when  not,  we  will  consider  the  action  of  trespass  under  the  following  heads : — 

I.     When  it  .lies  for  injuries  not  committed  under  color  of  legal  pro- 
ceedings. 

f  1.     For  the  parties'  own  act, 

il.     Injuries  to  the  person. 
2.     To  personal  property. 


I  _    (  2-     '^^  ^^  property. 


For  the  acts  of  others,  and  of  cattle,  4;c. 
11.     When  trespass  lies  for  injuries  under  color  of  legal  proceedings  («)• 

(fl)  7  E.ast,  134,  185;  Co.  Lit  57  a.  593;  anU,  129. 

(<•)  161,  b.;  8  Bl:i.  Com.  118.  898,  899.  (0)   12  East,  409;   8tj.  846;  2  Rol.  Ab. 

(/)  Ante,  125,  I.e.       (ff)  Id.  557;  YeW.  90;  1  8id.  875;  1  Bing.  401;  awfe, 

(h)  4  T.  R.  503;  2  Blrt.  Rep.  1058.  148. 

(i)  Stephen  on  Pknidinfr,  306,  1  at  edit  (p)  Ante,  128.  (g)  Jintey  126 

(fc)   (  owp.  176;  2  Bla.  Rep.  1058;  Finch's  (r)  Ante,  1J9,  189. 

L»w,  198.  (,)  4  T.  R.  489;  7  T.  R.  9. 

(0  3  Bin.  Cora.  118,  809.  (0  Ante,  189.     And  aemble,  that  after  a 

(771)  Com.  Dig.  Pleader,  8  M.  8;  Vin.  Ab.  recovery  in  trespass,  the  proper  remedy  for  a 

Trv»sp;i8j«,  Q.  a.  continuance  of  the  injury  is  cff^e,  1  Stra.  22. 

(7,)  1  Campb.  407;  2  Campb.  465;  8  East*  (u)  8  T.  R.  185. 

(1 )  As  to  the  history  of  this  action,  Tide  1  BecTc's  Hist  £.  L.  268,  266,  840,  847;  8  Reeve*! 
•  ■  B.  L.  84,  89. 


' 


167  OF  THE  FORMS    OP    ACTIONS. 

IV  FIRST,   FOR  INJURIES  NOT  tNDER    PROCESS. 

TUKSPAHS. 

to  ti!e'*'^^r-         Trespass  is  the  only  remedy  for  a  menace  to  the  plaintiff,  attended  with 
sou,  uoi  un-  consequent  damages  {x)  ;  and  for  an  illegal  assault,  battery,  and  wounding, 
der  process,    or  imprisonment,  when  not  under  color  of  process  (y)  (!)•     It  lies  also 
when  the  battery,  imprisonment,  &c.  were  in  the   first  instance  lawful,  but 
the  party  by  an  unnecessary  degree  of  violence  became  a  trespasser  ab  //i- 
ilio  {z)  (2)  ;  and  for  a  wrongful  imprisonment  after  the  process  is  deter- 
mined (a)  ;  or  for  an  assault  after  an  acquittal  for  a  felonious  assault  and 
stabbing  (i).  .  So  it  lies  for  an  injury  to  the  relative  rights  occasioned  by 
force,  as  for  menacing  tenants,  servants,  &c.  and  beating,  wounding,  and  im- 
prisoning a  wife  or  servant  (c),  whereby  the  landlord,  master,  or  servant, 
hath  sustained  a  loss ;  though  the  injury,  the  loss  of  service,  &c.  were  con- 
sequential, and  not  immediate.     It  lies  for  criminal  conversation  {d)  ;  sedu- 
cing away  a  wife  (e),  or  servant  (/);  or  for  debauching  the  latter  (^)  ; 
force  being  implied,  and  the  wife  and  servant  being  considered  as  having  no 
power  to  consent ;  and  a  count  for  beating  the  plaintiff's  servant,  per  quod 
[  *168    ]  servitium  ^amisii,  may  be  joined  with  other  counts  in  trespass  (A)  ;  and 
though  it  has  been  usual  to  declare  in  case  for  debauching  a  daughter  (i),  it 
is  now  considered  to  be  preferable  to  declare  in  trespass  {k)  (8). 
2«Uy.    To  The  action  of  trespass,  in  its  application  to  injuries  to  personal  property, 

jersonal  may  be  Considered  with  reference,  1st,  to  the  nature  of  the  thiiiff  affected  : 
property.  gdly,  the  plaintiff's  rig/ii  thereto;  8dly,  the  nature  of  the  injury  ;  and 
the  situation  in  which  the  defendant  stcfod,  as  whether  tenant  in  common, 
bailee,  &c. 
1.  Nature  of  And^r^^  as  to  the  nature  of  the  thing  affected ;  trespass  lies  for  tak- 
pcrsonal  j^g  ^j.  injuring  all  inanimate  personal  property,  and  certain  domiciled  and 
proper  y       tamed   animals,  of  which  the  law  takes  notice,  as  dogs,  Ac.  (/)  (4)  ;  and 

ix)  8  Blft.  Com.  120.  (ff)  Bao.  Ab.  Trttpuss,  C.  1 :  8  Wils.  662, 

(y)  11  Mod.  180,  181.  16,  19;  2  New  Rep.  486;  2  M.  &  Sel.  436. 

(ar)  Com.  Dig.   Trespass,  C.  2;   Bac.  Ab.  (h)  2  M.  &  Sel.  486;  2  New  Rep.  476. 

Treepasa.  B.;  post,  172.  (i)  2  T.  R  167,  168;  20  Vin.   .Ab.  470;  6 

(c)  Cro.  Jac.  879.                                    .  East,  887. 

(6)  12  East,  409.  (k)  2  New  Rep.  476;  2  M.  &  Scl.  486. 

(c)  2x\i.  &  Sel.  436;  9  Co.  118;  10  Co.  (/)  1  Suind.   84,  n.  2,4;  Com.  Dig.   Ac- 

180.  tion.  Trover,  C;  Fitz,  N.B.  86.     Hob.  *283; 

(rf)  7  Mod.  81;  2  Salk.  552;  6  East.  887;  Cro.  Eliz.  125;  3  T.  R.  87.  38;  see  Toller's  Liw 

(«)  Fitz  N.  B.  89;  6  East,  887.  of  Executors,  1st  edit.  112,  where  the  p'lrtic- 

(/)  6  T.  R.  861;  7  Mod.  81;  2  Salk.  562;  ulars  of  personal  property  are  stated;  Com 

20  Vin.  Ab.  470.  Dig.  Trespass.  A.  1. 


(1)  Trespass  lies  for  attempts  to  commit  an  assault  and  battery,  as  mayhem.     IIurt>t  v.  Carl 
isle,  8  Penn.  176. 

(2)  Pease  v.  Burt,  8  Day,  485;  Elliott  v.  Brown,  2  Wend.  497.  The  State  v.  Wood,  I  Bay, 
861;  16  Mass.  847,  466;  Bennett  r.  Appleton,  25  Wend.  871;  Boles  v.  Pinkerton,  7  Dana, 
468.  In  the  case  of  an  assault  and  battery  both  parties  mny  be  guilty  of  a  brvnch  of  the 
peace  and  maybe  indicted;  but  a  civil  action  cannot  be  brought  by  each  against  (he  other. 
Although  the  defendant  may  have  been  the  aggressor,  yet  if  the  plaintiff  had  usetl  not  only 
more  force  than  was  necessary  for  s  *^f  defence  but  had  unnecessarily  abused  the  defendant,  he 
cannot  recover  damages;  but  must  pay  damages.     Elliott  r.  Brown,  2  Wend.  497. 

(3)  Hubbell  v.  Wheeler,  2  Aiken,  859;  Akerdey  v.  Haines,  2  Caines,  292. 

(4)  Sinnickson  v.  Duncan,  8  Flalst.  *J26.  But  if  a  man  is  so  damaged  by  the  dog  of  another 
that  the  peace  and  quiet  of  his  family  are  disturbed,  and  there  is  no  other  mode  of  preventing 
it,  he  may  lawfully  kill  the  dog.  Brill  v.  Flayer,  28  Wend.  854;  King  v.  Kilne,  6  Barr,  318. 
So  a  man  is  justified  in  killing  an  enraged  bull,  in  the  necessary  defence  of  himself,  or  of  his 
ikmily,  and  such  facts,  if  properly  pleaded,  constitute  a  good  defence  to  trespass  in  such  case. 
Russell  V.  Barrow,  7  Porter,  106.  Hut  where  the  defendant  to  prevent  the  plaintifiTs  fowls  from 
trespassing  on  his  land,  as  they  hail  done  before,  spread  poisoned  food  upon  his  land,  having 
given  the  plaintiff  preyioas  notice  that  he  sboald  do  so,  and  the  fowls,  coming  afterwards  on  the 
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all  animals  usually  marketable,  as  parrots,  monkeys,  &c.  (1)  ;  and  in  which  '^• 

case  it  is  not  necessary  to  show  in  the  pleadings  that  they  have  been  re-    «  t  •    • 
claimed  (m).     In  the  case  of  a  hawk,  pheasant,  hare,  rabbit,  fish,  or  other  to  personal- 
animals, /«/•«  fiaiurce,  and  not  generally  mercharidizable.  it  should  be  shown  /y,  Dotundet 
in  the  pleadings  that  the  same  were  reclaimed  or  dead,  or  at  least  that  the  V^^^^- 
plaintiff  was  possessed  (2)  of  them  (n).    So  it  lies  in  some  cases  for  taking 
animals  fercB  naturm,  and  not  reclaimed  as  if  a  hare  or  rabbit  be  killed  on 
the  land  of  another,  he  having  a  local  property  ratione  soli  in  such  hare  or 
rabbity  may  support  trespass  for  taking  it,  though  the  wrong-doer  did  not 
enter  on  the  land  (o)  (8)  and  if  game  be  started  on  the  land  of  B.,  A.  may 
support  trespass  for  taking  the  hare,  if  he  also  pursued  the  same,  for  by  the 
pursuit  he  prevented  an  abandonment  of  his  local  property  (^)  (4).     The 
same  rules  prevail  in  the  case  of  fish  (9).     In  actions  of  trespass  for  taking 
or  killing  animals /eres  naluree  not  reclaimed,  it  is  advisable  in  pleading  to 
state  also  an  entry,  if  any,  on  the  plaintiff  '3  land  (r)  ;  and  it  is  said  that 
trespass  for  killing  rabbitS;  without  complaining  of  such  entry,  cannot  be 
supported  {s). 

Secondly.  With  respect  to  the  plaintiff's  interest  hi  the  property  affec-  ^'ily-  The 
ted^  he  must,  at  the  time  when  the  injury  was  committed,  have  had  an  ac-  thetn/erc«/ 
iual  or  a  constructive  possession  (w)  (6)  and  also  a  general  or  qualified  pro-  in  thep«r- 

(m)  Cro.  Jac.  262;  1  Taunt.  84,  n.  2.  {q)  Cro.  Car.  654.  ertv^(n^^ 

(n)  Bac.  Ab.  Trespass,  and  Trover,  D.;  Cro.  (r)  48  Edw.  8,  p.  24,  2;  1  Ld.  Raym.  260;       ^  ^ 

Jac.  -^62;  1   Ventr.  12J;  Dyer,  806  b.;  Cro.  11  Mod.  74;  2Salk.  65(5;  Cro.  Car.  564;  Fita. 

Car.  654.     As  to  Fish,  see  15ul.  N.  P.  70;  5  B.  N.  B.  86,  87,  M.  note  a,  A. 

&  C.  879.     Case  for  disturbing  a  decoy,  &c.  («)  48  Edw.  8,  p.  24,  2;  Fitz.  N.  B.  87  A. 

anUt  14*2.  c.;  Cro.  Car.  568,  654. 

(0)  2  Salk.  556;  1  Li.  Raym.  251;  Qodb  (0  See  anU,  61,  181,88  to  who  may  sue  in 
128;  14  East,  249.  general  in  this  action. 

(p)  Id.  (u)  1  T.  R.  480;  4  id.  440;  7  id.  9. 

defendant's  land,  ate  the  poisoned  food,  in  consequence  of  which  some  died,  it  was  held 
that  previous  notice,  in  contradiction  to  notice  after  the  &ct,  was  sufficient;  but  that,  notwith- 
standing such  notice,  the  defendant  was  not  justified  in  the  use  of  the  means  he  had  employed, 
ftnd  was  liable  in  damages.     Johnson  v,  Patterson,  14  Conn.  1. 

(1)  See  Commonwealth  v.  Chace,  9  Pick.  15.  The  owner  of  bees,  which  have  been  reclaimed* 
may  bring  an  action  of  trespass  against  a  person,  who  cuts  down  a  tree,  into  which  the  l>ee8 
have  entered  on  the  soil  of  another,  destroys  the  l)ee8  and  takes  the  honey.  Goff  v.  Kitts,  15 
Wend.  550.  / 

(2)  Oystem  planted  by  an  individual  in  a  bed  clearly  designated  and  marked  out  in  a  bay  or 
bay  18  situated,  are  the  property  of  him  who  planted  them,  and  for  a  taking  them  by  another 
arm  of  the  sea,  which  is  a  common  fishery  to  all  the  inhabitants  of  the  town  in  which  the 
trespass  lies.     Fleet  p.  Hegeman,  14  Wend.  42. 

(0)  It  seems  that  the  owner  of  land  may,  in  like  manner,  have  a  property  ratione  soli  in 
bees,  although  they  have  not  been  hived  or  reclaimed  by  him.  Gillett  v.  Mason.  7  John  16; 
Ferguson  v.  Miller,  1  Cowen,  248 ;  Idol  v.  Jones,  2  Dev.  162.  But  see  Wallis  9.  Mease,  3  Binn.  546. 

(4)  If  A.  starts  a  hare  in  the  ground  of  B.  and  hunts  it  into  the  ground  of  C,  and  kills 
or  catches  it  there,  the  property  is  in  A.,  the  hunter,  who  may  maintain  trespass  against  C. 
for  taking  away  the  hare.  Sutton  v.  Moody,  1  Ld.  Raym.  2  O.  8.  C;  2  Salk.  556;  Church- 
ward V.  Studey,  14  East,  240.  Mere  pursuit  of  a  wild  animal  does  not,  independent  of  title 
ratione  soli,  vest  any  property  in  the  pursuer;  manucaption  is  not,  however,  necessary;  it 
18  sufficient  if  the  pursuer  have  rendered  it  impossible  fi>r  the  animal  to  escape.  Pierson  v.  Post, 
S  Gaines,  175;  Buster  v.  Newkirk,  20  John.  75. 

(5)  Vide  Putnam  v.  Wiley,  8  John.  482;  Carter  9.  Simpson,  7  John.  585.  Hence,  if  a  vessel 
has  l>cen  seized  by  an  officer  of  the  customs  as  forfeited  to  the  United  States,  and  is  afterwards 
acquitted,  the  owner  cannot  maintain  trespass  for  an  injury  intermediate  between  the  seizure 
and  acquittal,  since  he  has  neither  the  actual  possession,  or  the  right  to  reduce  her  into  posses- 
sion, van  Brant  r.  Schenck,  11  John.  877.  But  where  a  deputy  sheriff  attached  goods, 
carried  them  into  Rhode  Island,  and  delivered  them  to  a  bailee,  taking  his  receipt,  and  the 
bailee  pot  them  into  the  hands  of  another  person  for  safe  keeping,  it  was  held  that  the  officer 
might  maintain  trespass,  and  recover  damages  against  mere  strangers  who  took  them  away 
from  the  keeper  in  Rhode  Island.  Browne  v,  Manchester,  1  Pick.  282.  And  in  such  a  case, 
the  bailee  might  also,  it  has  been  held  in  Kew  (iampshire,  maintain  the  action.  Poole  v, 
Simonds,  1  N.  Hamp.  289.  But  a  different  decision  has  taken  plaoe  in  Massachusetts.  Ladden 
V.  Leavitt,  Warren  «.  Leland,  9  Mass.  104.  266. 
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IV.        perty  therein  which  may  be  either,  first,  in  the  case  of  *the  absolute  or  gen- 

AESPA88.     gpg^i  Q^yner  entitled  to  immediate  possession  ;  2dlj,  the  qualified  owner  coup- 

t^Sntuv^  led- with  an  interest,  and  also  entitled  to  immediate  possession  (.r)  ;  8dly,  a 

»r4  ander '    bailee  with  a  mere  naked  authority ,  unaccompanied  with  any  interest,  except 

as  to  remuneration  for  trouble,  &c.,  but  who  is  in  actual  possession ;    or 

4thly,  actual  possessimiy  though  without  the  consent  of  the  real  owner,  and 

even  adverse  (1). 

These  rules  have  been  considered  in  detail  in  explaining  the  nature  of  the 
action  of  trover  (y).  It  may,  however,  be  useful  to  notice  them  here,  par- 
ticularly in  those  cases  in  which  they  have  more  immediate  reference  to  the 
action  of  trespass. 

In  the  first  instance  the  person  who  has  the  absolute  or  general  property 
may  support  this  action  ;  although  he  has  never  had  the  actual  possession,  or 
although  he  has  parted  with  his  possession  to  a  carrier,  servant,  &c.,  giving 
him  only  a  bare  authority  to  carry  or  keep,  Ac.  not  coupled  (2)  with  an  in- 
terest in  the  thing  (jt)  ;  it  being  a  rule  of  law  that  the  general  property  of 
personal  chattels  prima  facie,  as  to  all  civil  purposes,  draws  to  it  the  pos- 
session (a)  (8).  Therefore  the  owner  of  tythe  may  support  trespass  against 
the  occupier  of  the  land  where  it  has  been  set  out,  for  turning  in  cattle  and 
injuring  it  (6).  So  the  grantee  of  waiis,  estrays,  and  wreck,  within  a  ma- 
nor, or  of  felon's  goods  within  a  hundred,  may,  before  seizure  by  him,  main- 
tain trespass  against  a  wrongdoer  (c) ;  and  the  owner  of  a  ship  has,  not- 
withstanding a  charter-party,  a  sufiScient  possession  thereof  to  support  tres- 
pass (rf). 

This  rule  holds  by  relation ;  as  in  case  of  executors  and  administrators, 
&c.,  who  may  support  trespass  for  an  injury  to  personal  property  committed, 
after  the  death  of  the  testatoc,  or  intestate,  and  before  the  probate  or  ad- 
ministration was  granted  (c) ;  so  may  a  legatee,  after  the  executor  has  as- 
sented to  the  legacy,  for  a  trespass  committed  before  such  assent  (/).  But 
if  the  general  owner  part  with  his  possession,  and  the  bailee,  at  the  time 
when  the  injury  is  committed,  have  a  right  exclusively  to  use  the  thing, 
the  inference  of  posse&sion  is  rebutted,  and  the  right  of  possession  being  in 
reversion,  the  general  owner    cannot   support  trespass  (4),   but  only  an 

(x)  Jlnte,  61;  1  B.  *  P.  44;  7  T.  B.  9.  (5)  8  T.  R.  72. 

(y)  Jlnte,  H8,  149.  (c)  F.  N.  B.  91  b.  91  d,  91 F.;  1  T.  R.  480. 

{z)  7  T.  R.  12;  10  East.  88.  (d)  8  B.  &  Aid.  603;  6  Moore,  211;  2  B.  & 

(a)  2  &iund.  47  a.  b.  d;  see  further,  ante,  B.  410.  S.  C;  2  Y.  &  J.  310,  818. 

174.      When  not  so  in  criminal  cases,   see  (e)  1  T.  R.  480;  Bac.  Ab.  Executors,  H.  1; 

Coust's  argument  in  Basely's  case,  2  Leach,  2  Saund.  47  a. 

C.  L.  888,  848,  4th  edit.  (/)  Bro.  Ab.  Trespass,  pi.  25. 

(1)  Possession  actual  or  constructive,  with  property  in  the  chattel  general  or  qualified,  is 
necessary  to  sustain  trespass.  Brainard  v.  Barton,  5  Vermont,  97;  Parsons  t>.  Dickenson,  11 
Pick.  882;  Hoyt  v.  Gelston,  18  John.  141,  661;  Daniels  r.  Pond,  21  Pick.  367;  Clark  v.  Carle- 
ton,  1  N.  Ham'p.  110;  Fisher  v.  Cobb,  6  Vermont,  622;  Daniel  r.  Holland,  4  J.  .J.  Marsh,  18; 
Cannon  v.  Kinney,  3  Scam.  10;  Root  v.  Chandler,  10  Wend.  110;  Hume  v.  Tufts,  G  Blackf. 
186:  M'Fnrland  r.  Smith,  Walker.  172;  Bell  r.  Monahan,  Dudley,  (S  C.)  38;  Dallam  v.  Fit- 
ler,  6  Watts  &  Serg.  828;  Freeman  v  Rankins,  8  Shepley,  446;  Barron  v.  Cobleigh,  UN. 
Ham  p.  657. 

(2)  Vide  Putnam  v.  Wiley,  9  John.  486;  Williams  r.  Lewis,  8  Day,  498;  Thorp  v.  Barling, 
11  John.  286;  East's  P.  C.  664,  665. 

(3)  Vjde  Bird  v.  Clark,  8  Day,  272;  7  Conn.  286. 

(4)  Vide  Putnam  v.  Wiley,  8  John.  482;  Van  Brant  v.  Schenck,  11  John.  386;  7  Conn. 
286;  Loper  v.  Sumner,  6  Vermont,  274;  Hart  v.  Hyde,  ib.  828;  Cannon  v.  Kinney,  8  Scam. 
10;  Orser  r.  Storms,  9  Cowen,  687;  Lunt  r.  Brown,  1  Shepley,  286;  Muggridge  v  ETcleth,  9 
Metoalf.  283;  Fitlcr  v.  Shotwell,  7  Watts  &  Serg.  14. 
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action  on  the  case,  for  an  injury  done  by  a  stranger  vbile  the  bailee's  right        i^* 
continued  (^).     Nor  can  the  general  owner  in  such  case  support  this  action    "^^***' 
even  against  such  bailee  for  mere  abuse ;  though  if  a  bailee  destroy  the  pe^^alty  ° 
thing,  trespass  may  be  supported  if  the  injury  were  forcible.     If,  however,  not  under  ' 
the  general  owner  merely  permit  another  gratuitously  to  use  the  ^chattel,  P«x«* 
such  owner  may  sue  a  stranger  in  trespass  for  an  injury  done  to  it  while  it 
was  so  used  (A). 

In  the  second  case  also,  that  of  the  bailee  who  has  an  authority  coupled 
with  an  interest,  it  should  seem  that  trespass  may  be  supported,  though  he 
never  had  actual  possession,  for  an  injury  done  during  his  interest  (i) ;  as 
in  the  case  of  a  factor  (1).  or  consignee  of  goods  in  which  he  has  an  inter* 
est  in  respect  of  his  commission,  &c.  (A;).  The  quantity  or  certainty  of  the 
interest  is  not  material,  and  therefore  a  shop-keeper  may  maintain  trespass 
for  taking  goods  sent  to  him  on  sale  or  return  (/).  So  a  tenant  for  years 
has  a  qualified  property  in  trees  whilst  growing,  and  may  support  trespass 
for  cutting  them  down  unless  they  were  excepted  in  the  lease ;  though  he 
cannot  support  this  action  merely  for  carrying  the  trees  away  (m)  ;  and  if 
a  person  have  a  right  to  cut  all  the  thorns  in  such  place,  he  may  sustain 
trespass  against  any  one  who  cuts  them  down,  even  against  the  grantor  ;  but 
if  he  have  only  a  right  of  estovers,  and  the  grantor  cuts  the  whole,  the  rem- 
edy is  case,  and  not  trespass  (n)  ;  and  a  mere  gratuitous  bailee  (o),  or  an 
executor  de  son  tort  {p)y  may  sustain  this  action.  Other  instances  have 
been  before  given  {q). 

In  the  third  instance,  that  of  a  bailee,  &c.  with  a  mere  naked  authority 
coupled  only  with  an  interest  as  to  remuneration,  he  may  also  support  this 
action  for  an  injury  done  while  he  was  in  the  actual  possession  of  the  thing ; 
as  a  carrier,  factor,  pawnee,  a  sheriff,  &c.  (r)  (2) ;  but  it  is  otherwise  in  the 
case  of  a  mere  servant  {s)  :  and  if  a  sheriff  omit  to  continue  in  possession 
of  the  goods  under  an  execution,  he  cannot  maintain  the  action  {t). 

An  instance  of  the  fourth  description  is  the  finder  of  any  article,  who 
may  maintain  trespass  or  trover  against  any  person  but  the  real  owner  {u) 
(S)  ;  and  even  a  person  not  having  a  strict  legal  right,  but  being  in  posses- 

(Sf)  4  T.  R.  480;  7  T.  R.  9;  8  Lev.  809;  8  894. 
Cnmpb.  187;  15  East,  e07;  ante,  lo2,  (o)  1  B.  &  Aid.  69. 

(A)  2  Campb.  464;   3  id.   187;    16  East,  (p)  Ante,  161. 

88.  {q)  Ante,  63.  161. 

(t)  AnU,  152;  1  B.  &  P.  46;  2Saun(l  47  d.  (r)  2  Saund.  47  b;  1  RoL  Ab.  651,  Wood's 

(A:)  7  T.  R.  359.     1  T.  R.  113;  1  Hen.  Bid.  Inst.  98. 
81;  Bal.  N.  P.  ^3;  ante,  152,  163.       ^  («)  Owen.  62;  8   Inst  108;  2  Bla.  Com. 

(0  2  Campb.  675.  896;  2  Samud.  47  b,  c,  d. 

(m)  2  Carapb.  491;  2  M.  &  Sel.  499.    See  (/)  1  M.  4-  Sel.  711 ;  see  1  D.  &  R.  807;  2 

further  as  to  trees,  ante^  162.  id.  766. 

{n)  2  tSulk.  638;  2  M.  &  Sel.  499;  8  East,  (u)  2  Saund.  47  d;  4  Taunt.  547. 

(1)  Vide  Col  well  v.  Reeves,  2  Campb.  676. 

(2)  Brown  v.  Manchester,  1  Pick.  232.  Vide  Barker  and  Knapp  v.  Miller,  6  John.  196. 
Gibbs  V.  Chase,  10  Mass.  126.  ^Yhethe^  a  depositary  may  maintain  trepass,  Harrison  v.  M*In- 
tosh,  1  John.  358.    See  the  cases  cited,  ante,  p.  194,  n.  8. 

(8)  A  bare  possession  is  sufi&cient  to  enable  the  plaintiflf  to  recover  in  tretpcus  against  a  wrong 
doer,  wiio  takes  the  property  out  of  his  possession  without  authority.  Cook  v.  Howard,  13 
John.  275;  Demick  v.  Chapman,  11  ib.  182;  Schermerhorn  p.  Van  Valkenburgh,  ib.520;  Aiken 
V.  Buck,  2  Wend.  466;  Butts  v.  Collins,  13  ib.  143;  Hoyt  v.  Gelston,  13  John.  141 .  501;  Jones 
V.  M'Neil,  2  Bailey,  466;  Fisher  v.  Cobb.  6  Vermont,  622;  Potter  v,  Wiwhburn,  13  Vermont, 
658;  Edwflrds  v.  Riwanis,  11  ib.  687;  Harmer  r.  Wiley,  17  Wend.  91;  Seymour  r.  Brown; 
Horton  v.  Hensley,  1  Iredell,  163;  Barker  v.  Chaso,  11  Shepley  (24  Maine)  280. 
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So  trespass  lies  for  any  immediate  injury  to  personal  property  occasioned 
by  actual  or  implied  force,  though  the  wrong  doer  may  not  take  away  or 
4)i9pose  of  the  chattel ;  as  for  shooting  or  beating  a  dog  or  other  live  ani- 
mals ;  or  for  hunting  or  chasing  sheep,  Ac.  (A) ;  or  for  mixing  water  with 
wine  (r)  ;  or  unintentionally  running  down  a  ship  or  a  carriage  (o).  But  it 
is  said  though  without  reason,  that  for  a  mere  battery  of  a  horse,  not  ac- 
companied with  special  damage,  no  action  can  be  supported  {e)  (1). 

It  is  said,  that  if  a  bailee  of  a  beast,  &c.  kili  it,  trespass  cannot  be  sup- 
ported, but  only  case  (/).  But  this  position  appears  to  be  erroneous ;  for 
although  thC/  act  may  not  render  the  party  a  trespasser  ab  initio^  yet  he 
may  be  considered  as  a  trespasser  for  the  wrongful  act  itself  {jg).  So  case 
(A),  or  assumpsit,  for  a  breach  of  the  implied  contract,  may  be  supported 
(i) ;  and  it  seems  clear  that  if  a  person  or  bailee,  though  coupled  with  a 
]  beneficial  interest,  as  of  sheep  to  feed  his  *land,  or  of  oxen  to  plough  it  (A:) 
and  he  kill  or  destroy  them,  trespass  lies  because  bis  interest  therein  is 
thereby  determined ;  the  same  as  when  a  tenant  at  will  cuts  down  trees  (J), 
So  one  joint-tenant  or  tenant  in  common  may  support  trespass  against  his 
co-tenant,  when  the  chattel  is  destroyed  (m).  But  for  a  mere  misuser  by 
one  tenant  in  common  case  is  the  remedy  (n) ;  and  if  goods  bailed  be  not  de- 
stroyed, trespass  does  not,  it  seems,  lie  against  a  bailee,  coupled  with  an  lo- 
terest  for  merely  abusing  the  chattel  (o),  provided  an  interest  and  the  right 
of  possession  still  continue  in  the  bailee,  and  a  general  owner  has  no  imme- 
diate right'  of  possession  at  the  time  the  injury  was  committed ;  nor  can 
trespass  be  supported  even  against  a  stranger,  unless  there  be  an  immediate 
right  of  possession  (p).  Trespass  will  not  lie  for  a  loss  or  injury  oc- 
casioned by  a  bailee's  negligence ;  because  it  does  not  lie  for  any  nonfeas- 
ance (y).      * 

In  some  instances  trespass  may  also  be  supported  for  any  wrongful 
act  or  injury  committed  to  personal  property  whilst  in  the  lawful  adverse 
possession  of  the  wrong-doer ;  as  where  he  has  been  guilty  of  an  abuse  which 
renders  him  a  trespasser  ab  initio  (r).  This  rule  prevails  in  general 
whenever  the  person  who  first  acted  with  propriety  under  an  authority  or 
license  given  by  law,  afterwards  abuse  it,  in  which  case  the  taking,  as 
well  as  the  real  tortious  act,  may  be  stated  to  be  illegal,  as  in  the  Six 
Caf^enlers^  case  {s)  (2).     So  trespass  lies  for  cutting  nets,  lawfully  taken 


V6)  Barnes,  462;  8  T.  R.  87;  Hob.  288;  8 
Bla.  Com.  168. 

(c)  P.  N.  B.  88. 

(<j)  1  Campb.  497;  2  id,  466;  8  East,  698; 
but  see  2  New  Rep.  117. 

(«)  2  Stni.  8,  72;  quare,  Barnes,  462. 

(/)   Bac.  Ab.  Trespass,  G.  1;  Moor.  248. 

{g)  Co.  Lit  57  a;  Cro.  Elix.  777,  784;  6  Co. 
18  b;  Bro.  Trespass,  pL  296;  1  Leon.  87;  11 
Co.  82  a. 

(h)  Co.  Lit.  27  a,  n.  4. 

(t)  Cro.  Elii.  777,  784. 

{k)  Co.  Lit  67,  68;  Cro.  Elix.  784. 


(/)  7T.  R.  11;  Co.  Lit  67  a;  Cro.  Elix. 
784;  6  Co.  13  b;  11  Co.  82  a;  Dyer,  121  b, 
pL  17. 

(m)  2  Saand.  47;  see  further,  anU^  79. 
What  is  a  destruction  for  this  purpose,  id, 

in)  8  T.  R.  146;  2  Saund.  47  b. 

(o)  2  Saund.  47  g. 

(p)  7  T.  R.  9;  4  T.  R.  489. 

iq)  6  Co.  18  b,  14  a;  anU,  126. 

(r)  Bac.  Abr.  Trespass,  B.,  where  the  doc- 
trine of  a  party  becoming  a  trespasser  ab  initio 
is  observed  upon;»2  Rol.  Ab.  662;  aeepostt  179. 

(0  8  Co.  ift  ib. 


(1)  Trespass  does  not  lie  against  one  who  turns  into  the  highway  a  horse,  which  he  find> 
wrongfully  in  his  field,  although  the  horse  stray  away.  Caiy  v.  Little,  6  N.  Hnnip.  218; 
Humphrey  v.  Douglass,  10  Vermont,  71.  But  trespass  will  lie  against  one  who  chases  the 
plaintiff  *s  horse  with  do^,  and  cfAises  him  to  run  upon  a  stake,  so  that  he  diea.  James  «. 
bildwcll,  7  Yerger.  88. 

(2)  Vide  Sakrider  v.  M*Donald,  10  John.  268,      Hopkins  v.  Hopkins,   8d,  869;  Haiard 
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damage  feasant  (/)  ;  or  for  working  a  horse,  &c..  distrained  (u).     But  in  the        '^• 
case  of  a  distress  for  rent,  we  have  seen  that  in  general  a  party  cannot  be-     **'"' 
come  a  trespasser  ab  initio  by  an  irregularity,  when  the  caption  was  law- 
ful {x)  (1). 

'Trespass  is  also  the  proper  remedy  to  recover  damages  for  an  illegal  entry  sdly.  To 
upon,  or  an  immediate  injury  to,  real  property  corporeal,  in  the  possession  '"^^^  P«>P- 
of  the  plaintiff  (y)  (2).     This  remedy,  in  its  application  to  injuries  to  real  ^^^' 
property,  may  be  considered  with  reference,  Ist,  to  the  nature  of  the  prop- 
erty affected ;  2dly,  to  the  plaintiff's  riffht  thereto^  and  Srdly,  to  the  nature 
of  the  injury  J  and  by  whom  committed. 

Ist.     With  respect  to  the  nature  of  the  real  property  affected,  it  must  in  ist    The 
general  be  something  tangible  and  fixed,  as  a  house,  a  room,  ^out-house,  n&ture  of 
OP  other  buildings  or  land.     Trespass   may  be  supported  for  an  injury  to  p^J^y  ^f- 
land,  though  not  fenced  from  the  property  of  others ;  and  by  the  owner  of  fected. 
the  soil,  &c.  though  it  be  an  highway  (8)  or  a  public  bridge;  the  term  [  *174    ] 
close  being  technical,  and  signifying  the  interest  in  the  soil,  and  not  mereljr 
a  close  or  inclosure  in  the  common  acceptation  of  that  term  {z)  (4).     It 
lies,  however  temporary  the  plaintiff's  interest,  and  though  it  be  merely 
in  the  profits  of  the  soil,  as  vestures  terrce,  or  herbagii pastures  (a),  f>rt- 
tna  tonsura  (i)  (5),  or  chase,  free  warren,  &c.  (c)  if  it  be  in  exclusion  of 
others  (rf).     So  where  a  person  contracted  with  the  owner  of  a  close  for 
the  purchase  merely  of  a  growing  crop  of  grass  there,  it  was  decided  that 
the  purchaser  had  such  an  exclusive  possession  of  the  close,  though  for 
a*  limited  purpose,  that  he  might  maintain  trespass  quare  clausum  f regit 
against  any  person  entering  the  close,  and  taking  the  grass,  even  with  the 

• 

(0  Cro.  Car.  228.  1004;  6  East,  164;  1  Burr.  133. 

(u)  Cro.  Jac.  146;  1  T.  B.  12;  8  Wils.  20.  (a)  Co.  Lit  4  b;  6  East,  480;  6  Eaet,  606, 

(x)  AnU,  138.  609;  Dyer,  285,  1,40;  Bro  Tre8pa88,pl.  279; 

(y)  8  Burr.  1114,  1556;  5  East,  485,  487;  Moore,  802;  2  Rol.  Ab.  552,  pi.  8;  Palm.  47; 

11  East,  56;  Bac.  Ab.  Trespass,  C.  8.    As  to  5  T.  R.  535. 

immediate  and  consequential  injuries,  see  an/«,  {b)  7  East,  200. 

127.             "  (c)  2  Salk.  687. 

'  (z)  Doot  &  Stud.  80;  7  East,  207;  1  Stra.  {d)  Id.;  2  BU.  Rep.  1150;  8  M.  &  SeL  599. 

V.  Israel,  1  Binney,  240.  "  In  e^vrj  case  to  be  met  with  in  the  books,  the  Court  in  considering 
who  shall  be  deemed  a  trespasser  ctb  initio ^  for  the  abuse  of  a  legal  trust,  confine  the  action  ibr 
Buoh  an  act  to  those  who  were  either  the  actors  in  the  first  taking,  or  to  such  as  by  the  relation 
they  stood  in  to  the  first  takers,  Qade  themselves  parties  by  their  assent  before  or  after  the  act. 
It  would  be  palpably  absuhl  to  say,  that  a  man  totally  unconcerned  with  the  original  caption  of 
goods,  shall,  fbr  an  after  act  to  those  goods,  be  deemed  to  have  originally  taken  them."  Per 
Spkkoeb,  J.,  Van  Brunt  v.  Schenck,  11  John.  882.  Hence  it  was  held,  that  where  A.,  a  cus- 
tom-house officer,  having  seized  a  vessel  as  forfeited,  while  the  vessel  was  in  his  possession,  per- 
mitted B.  (who  was  also  a  custom-house  officer,  though  no  way  engaged  in  the  original  seizure  ) 
to  make  use  of  her,  B.  could  not  be  made  a  trespasser  ab  initio.  Van  Brunt  v.  idchenok,  11 
John.  877. 

(1)  See  Laws  of  N.  T.  sess.  86.  o.  68.  s.  10;  1  R.  L.  486;  2  Rev.  Stat.  504,  s.  28.* 

(2)  The  gist  of  an  action  of  trespass  quare  clautum  fregit  is  the  breaking  and  entering 
the  plaintfTs  close.     Ruker  v  M'Neely,  4  Blackf.  181 ;  RaM>r  v.  Quails,  ib.  287. 

(8)  Ace.  Cortelyon  v.  Van  Brundt,  2  John.  257,  Commonwealth  v.  Peters,  2  Mass.  127. 

(4)  Vide  Van  Rensselaer  v.  Van  Rensselaer,  9  John.  877.  For  an  appropriation  of  a  road, 
trespass  lies  by  the  owner  of  the  land  through  which  the  road  passes.  And  evidence  of  posses- 
sion of  tho  land  on  each  side  raises  a  presumption  of  ownership  in  the  plaintiff.  Prima  facia 
therefore  the  fee  of  the  land  over  which  the  road  passes  belongs  to  him.  The  law  will  not  pre- 
sume a  grant  of  greater  interest  than  is  essential  to  the  enjoyment  of  the  easement;  the  rest  ia 
parcel  of  the  close.     Geduey  v.  Earl,  12  Wend.  98. 

(5)  Vide  Stewart  v.  Poughty,  9  John.  118. 
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IV.       assent  of  the  owner  (e)  (1) ;  so  it  lies  for  a  trespass  on  a  portion  of  a 
TBKSPAss.     common  field  after   an  allotment,   authorizing  the  feeding  the  same  only 
^eaf^^^n\^^  for- a  Certain  time  (/).     So  a  person   having  an  exclusive  right  to  dig 
under  pro-     turves  or  coals,  &o.  may  support   trespass   quare  clausnm  f regit  against 
ceaa.  another  for  digging  and  taking  away  turves,  &c.  therein,  though   others 

had  common  of  pasture  over  the  land  (^).  And  if  J.  S.  agree  with  the 
owner  of  the  soil  to  plough  and  sow  it,  and  to  give  him  (the  owner)  half 
the  profits,  J.  S.  may  support  trespass  quare  clausnm  fregit  against  a 
stranger  for  treading  down  the  corn  (A)  (2).  But  unless  the  plaintiff 
have  an  exclusive  interest,  case  is  the  only  remedy,  as  if  he  had  only  a 
profit  a  pretendre^  as  a  right  of  common  of  pasture  or  common  of  piscary  (i)  ; 
and  because  the  plaintiff  hath  not  in  law  the  exclusive  possession  of  a  pew, 
trespass  cannot  be  supported  even  against  a  stranger  for  entering  it  (A:) ; 
but  it  seems  that  for  breaking  a  pew,  the  owner  may  maintain  trespass  (I) 
and  the  person  may  support  trespass  against  a  person  preaching  in  a  church 
without  bis  leave  (m).  It  may  also  be  brought  by  a  person  who  erected  a 
tombsto7ie,  against  a  person  who  wrongfully  removes  and  defaces  it  (n). 
But  the  rule  is,  that  case  is  the  remedy  for  disturbing  a  party  in  the  enjoy- 
ment of  a  mere  easement  (o). 

This  acition  also  lies  for  an  injury  to  plaintiff's  land  covered  with  water, 

(3),  but  if  the  interest  be  merely  in  the  water,  case  is  the  only  ^remedy 

r  *175   1  {p),  when  the  trespass  is  in  the  plaintiff's  river,  pond,  &c.  it  is  to  be 

described  as  an  entry  on  the  plaintiff's  close  or  land  covered  with  water  (y)  ; 

or  it  may  be  charged  that  the  defendant  broke  and  entered  a  pool  (r)  ;  or 

that  the  defendant  broke  and  entered  the  several  fishery  of  the  plaintiff,  &c. 

and  fished  therein  for  fish  ;  but  it  is  disputed  whether  it  lies  for  fishing  in  a 

free  fishery  (*). 

2(liy.  The         2dly.  With  respect  to  the  plaintiff's  right  or  interest  in  the  property 

"u-^^ff^*^*  affected,  we  have  given  it  a  partial  consideration  in  the  preceding  pages  (/). 

naJw.*   ^      The  gist  of  this  action  is  the  injury  to   the  possession;  and  the  general 

rule  is,  that  unless  at  the  time  the  injury  was  committed  the  plaintiff  was 

in  actual   possession,  trespass   cannot   be   supported  {u)   (4),  and  though 


{€)  6  East,  602. 

(/•)  Cro.  Eliz.  421;  6  T.  R.  885. 

Ig)  3  Burr.  1825,  1560, 1,  2;  6  East,  606. 

(A)  Bal.  N.  P.  85;  4  3arr.  1827;  Co.  Lit 
4  b;  but  see  Cro.  Elis.  148,  and  8  Leon.  881. 

(i)  Cro.  Eliz.  421;  Barr.  1827;  SaHc.  687; 
Bro.  TrespasB,  pi.  174;  2  Bol.  Ab.  552,  n.  pL 
8;  Standing.place,  2  Eaat,  190;  1  T.  H.  430. 

{k)  1  T.  R.  580;  anU,  142;  5  B.  ^  Aid. 
861;  SB.  ^  B.  294. 

(/)  AnU^  142;  8  Bing.  187,  188;  Jackson 
V.  RoansTille,  9  Metcalf,  127. 

(m)  12  Mod.  420,  488. 

in)  3  Bing.  186. 


(o)  AnU,  142. 

{p)  Yelv.  148;  M'Kenzie  ».  Hulet,  2  Tay- 
lor, 181. 

(g)  Co.  Lit.  4  b;  Yelv.  148. 

(r)   Yelv.  148;  Co.  Lit.  6  b. 

(f)  2  Salk.  687;  Co.  Lit.  4  B.  122  a;  2 
Bla.  Com.  40;  2  IL  Bla  182;  Cro.  Car.  564; 
see  5  B.  4>  C.  897;  Ckitty's  Game  Laws,  2d 
edit.  288,  299. 

{i)  Ante,  15, 181 ;  and  see  in  general.  Com. 
Big.  Trespass,  B.;  Vin.  Ab.  Entry,  O.  4,  Tres- 
pass, H. 

(tt)  5  East,  485,  487. 


(1)  Austin  V,  Sawyer,  9  Co  wen,  89.  So,  a  grantee  of  trees  may  maintain  trespass  qttar« 
clausum  fregit  against  the  owner  of  the  soil  for  outting  them  down.  Clapp  v.  Draper,  4  Maaa. 
266;  Howai^  v.  Lincoln,  1  Shepley,  122.  So,  it  lies  by  a  tenant  at  will,  who,  on  the  tenancy 
being  put  an  end  to,  is  entitled  to  the  emblements.  Stewart  v.  Doughty,  9  John.  168.  So,  by 
a  lessee  for  years  who,  on  the  expiration  of  the  tenancy,  is  by  the  custom  of  the  country  enU- 
tied  to  an  away-going  crop.  Suits  o.  Dickey,  5  Binn.  285;  Van  Doren  v.  Everett,  2  South. 
460;  Dorsey  v.  Eagle,  7  QUI  &  John.  821. 

(2)  Or  they  may  maintain  a  joint  action.     Foote  and  Litchfield  v.  CoWin,  8  John.  246. 
(8)  See  Smith  v.  Ingraham,  7  Iredel,  175;  M*Kenxie  v.  Hulet,  2  Taylor  181. 

(4)  Aoc.  Stuyvesant  v.  Tompkins,  9  John.  61;  Wickham  v.  Freeman,  12  John.  188,  Vaa 
Brunt  9.  Sohenok,  11  John.  485;  Yates  v.  Joyce,  11  John.  140;  Sohenck  v.  Mundor^  2  P.  A 
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the  title  maj  come  m  question,  yet  it  is  not  essential  to  the  action  that  it         !▼• 
should  {x)  (1).     Therefore,  a  landlord  cannot,  during  a  subsisting  lease     ™*.*'**' 
or  demise,  support  trespass  for  an  injury  to  the  land,  but  the  action  of  toperionl^- 
trespass  must  be  in  the  name  of  the  tenant  (2).     But  a  feofTment  with  ty,  not  under 
liyery  of  seisin  made  on  land  determines  the  tenancy  at  will,  though  the  process 
tenant  be  not  present  nor  assenting  to  the  feoffment,  and  the  feoffee  may 
maintain  trespass  against  the  tenant  at  will  who  afterwards  enters  on  his 
possession  (y).     The  landlord  can  only  proceed  in  the  above  instances  in 
case  as  a  reversioner ;  and  even  to  support  that  remedy  the  injury  must 
be  of  such  a  nature  as  to  affect  and  prejudice  his  reversionary  interest  (^r). 
But  if  trees  or  other  property  excepted  in  the  lease  be  felled,  or  trees  not 
excepted  be  felled,  and  afterwards   carried  away,  the  landlord   may  sup- 
port trespass  (a)  (8).     The  mere  occupation  by  game-keeper  or  other  serv- 
ant of  a  lodge  or  other  premises,  as  a  hired  servant,  and  without  paying 
rent,  is  to  be  considered  as  the  possession  of  the  employer,  and  the  latter 
may  declare  as  on  his  own  possession  {b)  (4).     The  payment  of  rent  by 
the  plaintiff,  his  exercise  of  the  pri\ulege  of  shooting,  and  the  taking  of  the 
grass  without  interruption  by  a  third  person,  by  the  plaintiff's  license,  were 
held  to  be  a  sufficient  possession  to  enable  him  to  maintain  trespass  for 
breaking  and  entering  woodland  belonging  to  the  crown  (c).     But  where  the 
plaintiff  who  had  built  a  chapel  conveyed  it  to  the  defendant  by  a  deed,  the 
validity  of  which  was  questionable,  and  the  defendant  took  possession,  and 
gave  the  key  to  a  gardener,  who  with  his  permission  lent  it  to  the  plaintifi 
to  preach  in  the  chapel  and  thereupon  *the  plaintiff  locked  up  the  chapel,  [  *176  ] 
and  refused  to  turn  the  key,  it  was  held  he  had  not  sufficient  possession  to 
maintain  trespass  {d). 

(z)  Willes,  221;    1  East,   244;  10  East,  (a)  Ante.^Z.    When  not,  anie,  64. 

65,  74.  (6)  16  EMt,  88,  86;  Lit.  Rep.  189. 

(y)  Ball  V.  Cullimore,  1  Gale  90.  (c)  4  B.  &  C  574. 

(r)  Jlnte,  63.  {d)  6  Bing.  7. 

Browne,  107;  Addleman  v.  Way,  4  Ycates,  218;  8  Serg.  &  Rawle,  514;  Allen  v.  Thayer,  17 
Mass.  299;  Bartlett  v.  Perkins,  1  Shepley,  87;  Holmes  cSeeley,  19  Wend.  507;  Ripley  v.  Yale, 
16  Vermont,  257;  Moore  v.  Moore,  8  Shepley,  850;  Cong.  Society  v.  Baker,  15  Vermont,  119; 
DoTsey  v.  Eagle,  7  GiU  k  John.  821.  See  however  Bulkley  v.  Dolbeare,  7  Ck>nn.  282;  Camp- 
bell  V.  Proctor,  6  Greenl.  12;  Bakersvilie  R.  C.  So.  v.  Baker,  15  Vermont,  119;  M'Grady 
V.  Miller,  14  ib.  128.  A  mortgagee  may  maintain  trespass  before  condition  broken,  or  entry. 
Woodruff  V.  Halsey,  8  Pick.  888.  As  to*  the  right  to  the  mortgagor  to  sostain  trespass  against 
the  mortgagee  or  others,  see  Howe  v,  Lewis,  14  Pick.  829;  Mayo  v,  Fletcher,  ib.  525;  Flagg  v. 
Flagg,  11  ib.  575;  Femald  v.  Linsoott,  6  Greenl.  284. 

(1)  Vide  Hyatt  v.  Wood,  4  John.  157;  State  v.  Newton,  5  BUokf.  455.  A  person  having  a 
legal  right  of  entry  on  land,  and  entering  by  force,  is  not  liable  to  an  action  of  trespass.  Hyatt 
V.  Wood,  4  John.  150.  But,  if  a  person,  having  a  legal  right  to  enter  the  house  of  another  for 
one  parpose,  forcibly  enter  for  another  purpose,  he  becomes  a  trespasser  thereby.  Abbott  v. 
Wood,  1  Shepley,  115. 

(2)  Aco.  Campbell  v.  Arnold,  1  John.  511;  Tobey  v.  Webster,  8  John.  168.  See  2  Pick. 
128;  8  Pick.  265;  Holmes  v.  Seeley,  19  Wend.  507;  Ronsin  v.  Benton»  6  Missou.  592.  But 
trespass  will  lie  by  the  owner  of  real  estate  against  a  person  committing  waste  by  permission  of 
the  tenant  at  will;  Daniels  a  Pond,  21  Pick.  867;  but  not  for  a  mere  disturbance  of  the  posaea- 
flion.  French  v.  Fuller,  28  Pick.  104.  Trespass  will  not  lie  for  the  reversioner  against  a  per- 
son  committing  waste  under  authority  of  the  tenant  in  dower.    Sbattook  v,  Gragg,  28  Pick.  88. 

(8)  See  7  Conn.  285;  Williams  «.  Lewis,  8  Day,  498;  Gambling  v.  Prince,  2  Nott  and  M'C. 
188.  So,  if  land  be  granted  to  A.  with  a  reservation  of  all  mill-seats,  and  the  grantor  permit  B. 
to  enter  and  erect  a  mill,  the  entry  of  B.  and  the  erection  of  a  miU,  is  a  severance  of  the  fk'ee- 
bold,  and  renders  the  miU  a  distinct  close;  and  B.  may  maintain  trespass  against  A.  for  puUing 
down  the  mill.  Van  Rensselaer  «.  Van  Rensselaer,  9  John.  877>  Jackson  v.  Buel,  Id.  299. 
But  see  Torrance  v.  Erwin,  cited  5  Binney  290. 

(4)  Davis  V.  Claney,  8  M*Oord,  422. 
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IV.  Actual   and   exclusive    possession,   without    a   legal    title,   is    sufficient 

TRESPASS,  against  a  wrong  doer  (1),  or  a  person  who  cannot  make  out  a  title,  pHma 
per^nahv  -^^^  entitling  him  to  the  possession  (c) ;  or  show  anj  right  or  authority 
Dot  under'  ^om  the  real  owner  (/).  Therefore,  a  person  in  possession  under  an 
process.  illegal  lease  from  a  clergyman  {ff) ;  or  under  a  mere  license  or  void  de- 
mise from  the  Crown  (A) ;  or  even  it  should  seem  an  intruder  upon  Crown 
land,  but  not  treated  as  such  (i)  ;  may  maintain  this  action.  A  tenant 
for  years  (A:) ;  a  lease  at  will  (/) ;  and  a  tenant  at  sufferance  (w) ;  may 
support  this  action  against  a  stranger;  or  even  against  his  landlord  (2) 
unless  a  right  of  entry  be  expressly  or  impliedly  reserved  to  the  latter  (m). 
And  the  contractors  for  making  a  navigable  canal  having,  with  the  per- 
mission of  the  owner  of  the  soil,  erected  a  dam  of  earth  and  wood  upon 
his  close  across  a .  stream  there,  for  the  purpose  of  completing  their  work 
have  a  possession  sufficient  to  entitle  them  to  maintain  trespass  against  a 
wrong-doer  (o).  But  there  must  be  actual  possession,  and  a  mere  right 
to  enter  is  not  sufficient ;  and  it  has  been  held,  that  commissioners  of  sew- 
ers could  not  maintain  an  action  against  commissioners  of  harbor  for 
breaking  down  a  dam  erected  by  the*  former,  as  such  commissioners, 
across  a  navigable  river ;  as  the  authority  to  be  exercised  by  them  on  behalf 
of  the  public  does  not  vest  in  them  such  a  property  or  possessory  interest  as 
would  enable  them  to  maintain  such  action  (/>).  And  the  proprietors  of  a 
navigation,  having  by  a  statute  a  mere  easement  or  right  to  use  land  for 
the  purpose  of  the  navigation,  do  not  necessarily  acquire  such  interest  in  the 
soil  of  a  bank  adjoining  to,  and  formed  out  of  the  earth  excavated  from  a 
new  channel,  made  for  the  first  time  under  the  act,  as  will  enable  them  to 
*        maintain  trespass  {q^. 

There  is  a  material  distinction  between  personal  and  real  property  as  to 
the  right  of  the  owner;  in  the  first  case  we  have  seen  that  the  general  prop- 
erty draws  it  to  the  possession,  sufficient  to  enable  the  owner  to  support 
trespass,  though  he  has  never  been  in  possession  (;•)  (3)  ;  but  in  the  case  of 
land  and  other  real  property,  there  in  no  such  constructive  possession  (4) 

(e)  1  East,  224;  11  East,  65,  67;  4  Taunt.  (w)  /rf.;  18  Co.  69;  1  East,  246,  n.  a.; 

547;  and  see  2  C.  4  P-  88.    Per  Best  C.  J.,  Com.  Dig.  Trespass,  B.  1;  1  Saund.  822,  n.  5. 

5  Binp.  9.  (n)  11  Mod.  209;  Com.  Dig.  Biens,  H.;  11 

(/)  11  East,  66;  8  Metcalf,  289  Co.  48.                                    6           »      > 

iff)  1  East,  244.  (0)  5  B.  &  Aid.  600. 

{k)  4  B.  &  0.  674.  (p)  2  Moore,  666;  1  B.  4-  C.  221. 

(0  See  id.  per  the  Jadges.  {q)  1  B.  &  C.  206;  2  D.  &  R.  316. 

{k)  2  RoL  Ab.  661;  Sid.  847.  (r)  Jinte,  62,  68;  2  Saand.  47  a;  Bui.  N. 

(/)  Id.  P.  88. 


(1)  Van  Rensselaer  v.  Van  Rensselaer,  9  John.  881.  See  Hall  r.  Daris,  2  Carr.  &  Paynet 
88;  Hall  v.  Chaflfe,  18  Vermont,  160;  Ralph  v.  Bayley,  11  Vermont,  521;  Moore  t;.  Moore,  8 
Shepley,  860;  Myrick  v.  Bitshop,  1  Hawks,  486;  Richardson  v.  Merrill,  7  Missou.  888;  Webb. 
».  Sturtevant,  1  Scam.  181;  Sawyer  v.  Newland,  9  Vermont,  888;  Barnstable  v.  Thacher, 
8  Metcalf,  289.  Where  the  possession  has  been  mixed,  and  the  plaintiff  shows  no  title  he  can- 
not object  to  the  title  of  the  defendant.  Btosrn  v.  Pinkham,  18  Pick.  172;  Barnstable  v.  Thatch- 
er, 8  Metcalf,  289. 

(2)  It  has  been  held  that  a  tenant  at  sufierance  cannot  maintain  trespass  against  his  land- 
^lord.  Wilde  v.  Cantillon,  1  John.  Cas.  123;  Hyatt  r.  Wood,  4  John.  160.  But  see^v  ^ aulkner 
V.  Anderson,  Gilm.  221.  Where  a  tenant  at  will  of  a  house  remains  in  possession,  after  refusing  or 
neglecting  to  pay  the  rent  that  is  due,  and  after  the  landlord  had  given  him  in  writing,  four- 
teen days'  notice  to  quit,  he  cannot  maintain  an  action  of  trespass  quart  clausum  f  regit  f^inst 
the  landlord  for  entering  the  house  with  force  and  arms  and  taking  away  the  windows  and  in- 
side doors  thereof.     Meader  v.  Stone,  7  Metcalf,  147. 

(8)  Mather  v.  Trinity  Church,  8  Serg.  &  R.  612;  North  v.  Turner,  9  Serg.  &  R.  244. 

(4)  Ace.  Campbell  p.  Arnold,  1  John.  512,  Stultz  «.  Dickey,  5  Binney,  290;  Webb  «.  Star- 
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and  unless  the  plaintiff  had  the  actual  possession  bj  himself  or  his  ser-        i^* 
vant  («),  at  the  time  when  the  injury  was  committed,  *he  cannot  support  T^J^^^ 
this  action  (^)  (1).     Thus,  before  entry  and  actual  possession,  a  person  can-  ^  J^^turxoi 
not  maintain  trespass,  though  he  had  the  freehold  in  law  ;  as  a  parson  be-  under  pro- 
fore  induction  (i/),  or  a  conusee  of  a  fine  (ar),  or  a  purchaser  by  lease  or  re-  <^*^ 
lease,  though  tho  statute  executes  the  use  (y),  or  an  heir  (z),  or  a  devisee 
ags^inst  an  abator  (a),  or  a  lessee  for  years  before  entry  (A).     And  it  seems 
to  be  doubtful  whether  the  assignees  of  a  bankrupt  can  sue  for  a  trespass  be- 
fore the  bankruptcy ;  at  all  events  it  has  been  decided  that  the  bankrupt  mav 
maintain  such  action  (c).     But  if  the  party  having  the  legal  title  to  land, 
enter  thereon,   (as  by  going  on  the  land,  and  beginning  to  plough,  &c.,) 
with  intent  to  take  possession,  although  he  does  not  declare  that  such  is  his 
intention,  he  may  maintain  trespass  against  a  person  wrongfully  in  possession 
at   the   time  of  the  entry,  and  who,  without  quitting   possession,  desires 
the  owner  to  go  away,  and  in  fact  continues  his  wrongful  possession  after- 
ward ((/).     The  party  wrongfully  holding  possession  of  land,  cannot  treat 
the  rightful  Owner  who  enters  on  the  land  as  a  tresspasser  (eV     A  person 
after  induction  may  maintain  this  action  for  glebe  land,  though  he  make  no 
actual  entry,  for  the  induction  puts  him  in  possession  of  part  for  the  whole 
(/);  and  a  disseisee  may  have  it  against  a  disseisor  for  the  disseisin  it- 
self, because  he  was  then  in  possession  (2) ;  but  not  for  an  injury  after 
the  disseisin  (^),  until  he  hath  gained  possession  by  re-entry,  and  then  he 
may  support  this  action  for  the  intermediate  damage  (8)  ;  for  after  the 

(t)  16  East,  83.  (6)  Bao.  Ab.  Leases,  M.;  Plowd.  142. 

(0  6  East,  485,  487;  Bac  Ab.  iVespass,  (c)  8  Taunt  742;  8  Moore,  96,  S.  C;  see 

C.  8.  8  B.  4  A.  225;  2  B.  &  C.  298. 

*     (tt)  Yin.  Ab.  Entry,  G.  4,  and  Trespass,  S.;  {d)  7  B.  &  C.  899. 

Bao.  Ab.  Leases,  M.;  Plowd.  528.  (e)  7  T.  R.  481;  7  Moore,  474;  1  Bing. 

(x)  2  Leon,  147.  158,  S.  C. 

(y)  Carter,  66;  Vin.  Ab.  Trespass,  S.  pi.  (/)  2  B.  *  Aid.  470. 

18,  14;  Not.  78;  Com.  Dig.  Trespass,  B.  8.  {g)  2  Rol.    Ab.  528;  Dyer,  985;  8  Bla 

(z)   Plowd.  142;  2  Mod.  7.  Com.  210. 

(a)  2  Mod.  7. 

tevant,  1  Scam.  181;  Dobbs  v.  GalUdge,  4  Dev.  &  Batt  68;  Leadbetter  v.  Fitzgerald,  1  Pike, 
448.  An  unrecorded  deed  of  wild  land  is  not,  of  itself,  sufficient  evidence  of  possession,  by  the 
grantee,  to  entitle  him  to  maintain  trespass  against  a  third  person.  Estes  v.  Cooke,  22  Pick. 
295.  But  see  M'Gran  v.  Bookman,  8  Hill  (S.  C.)  265.  In  Cahoon  v,  Simmons,  7  Iredell, 
189,  it  was  held,  that  constructive  possession  is  sufficient  to  entitle  one  to  maintain  trespass 
4iwire  clautum.  But  see  Van  Brunt  r.  Schenck,  11  John.  885,  where  Spencer,  J.,  says, 
"  We  have  carried  the  principle  as  to  real  property,  further  than  has  been  done  in  England; 
and  we  allow  the  owner  to  maintain  trespass  without  actual  entry,  on  the  principle  that  the  pos- 
session follows  the  ownership,  unless  there  be  an  adverse  possession.'  *  See  also  Wickham  v.  Freo> 
man,  12  John.  184;  Bush  v.  Bradley,  4  Day, -806;  Graham  v.  Houston,  4  Dev.  (N.  C.)  282. 
And  what  is  said  by  Duncan,  J.,  8  Serg.  &  R.  518,  514;  Wilcox  v.  Kinzie,  8  Scam.  224. 
Bobinson  v.  Douglass,  2  Aiken,  864;  Sawyer  v.  Newland,  9  Vermont,  888;  Davis  v.  Claney, 
8  M*Cord,  422;  Bulkley  v.  Dolbeare,  7  Conn.  238;  Austin  v.  Sawyer,  9  Cowen,  89;  Wheeler 
V.  Hotchkias,  10  Conn.  225;  Skinner  v.  M'DoweU,  2  Nott  &  M.  68;  Truss  r.  Old,.  6  Rand. 
656;  Bigelow  v.  Lehr,  4  Watts,  877;  Kempton  v.  Cook,  4  Pick.  805;  Walter  v.  Clarke,  4  Bibb. 
218;  Pearson  v.  Dunsby,  2  Hill  (a  C.)  466;  Shepard  v.  Pratt,  15  Pick.  82. 

(1)  See  Fish  v.  Branamon,  2  B.  Monroe;  Davis  v.  Wood,  7  Missou.  162;  Gleason  v.  Edmands, 
2  Scam.  448.    Tappan  v.  Bumham,  8  Allen,  65.    The  possession  of  part  of  a  tract  of  land,  by^ 
the  owner  of  the  whole,  is  the  possession  of  the  whole,    fcincaid  «.  Logue,  7  Missou.  167 ;  Stone 
V.  Moore,  7  Missou.  170. 

(2)  Rowland  v.  Rowland,  8  Ham.  (Ohio,)  40. 

(8)  Vide  Tobey  v.  Webster,  8  John.  471;  Holmes  v.  Seeley,  19  Wend.  607;  Putney  v.  Dres- 
ser, 2  Metcalf,  588;  Dorrell  v  Johnson,  17  Pick.  268;  Bigelow  v.  Jones,  10  Pick.  161;  Allen 
V.  Thayer,  17  Mass.  296;  Blood  v.  Wood,  1  Metcalf,  528;  Tyler  v.  Smith,  8  Metcalf,  599; 
Byrum  v.  Carter,  4  Iredell,  810;  Chadboume  v.  Straw,  9  Shepley,  450;  Graham  v.  Houston, 
4  Dev.  (W.  C.)  282;  Culling  v.  Coz,  19  Vermont,  517.  After  entry  on  a  tenant  at  saffisr- 
ance  the  owner  may  sustain  trespass  against  him.    Dorrell  v.  Johnson,  17  Pick.  268.    But 
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'^-         entry  the   law,  by  a  kind  o{  jus  postliminu^  supposes  the  freehold  to  have 

g  -  .  ^  '    all  along  continued  in  him  (A).     After  recovery  in  ejectment,   this  action 

to  Te^^ly,      ™^y  ^®  supported  for  mesne  profits,  though  anterior  to  the  time   of   the 

not  under      demise  in  the  declaration  in  ejectment  {%)  (1)  ;  unless  where  a  fine  has  been 

process.         levied,  in  which  case  trespass  cannot  be  supported  for  an  injury  committed 

anterior  to  the  entry  to  avoid  the  fine  (  ;").     So  a  copyholder  may  maintain 

an  action  of  trespass  for  mesne  profits  from  the  time  of  surrender  after  ad- 

•mittance  and  subsequent  recovery  in  ejectment  (A:). 

A  person  having  a  mere  incorporeal  right  (2),  as  a  common  of  pasture, 
turbary,  &c.  cannot  support  trespass  quare  clausum  f regit  for  treading 
[  *178  ]  *down  the  grass  growing  upon  the  land  upon  which  he  has  such  right  of 
common,  &c.;  for  although  a  commoner  has  a  right  to  take  such  grass  by 
the  mouths  of  his  commonable  cattle,  he  is  not  to  be  considered  as  in  pos- 
session of  the  land  (J).  But  whenever  there  is  an  exclusive  right,  tres- 
pass may  be  supported,  though  the  party  has  not  the  absolute  right  to  the 
soil,  or  the  whole  property  therein  (m)  (3)  ;  as  if  a  person  have  an  ex- 
clusive right  to  cut  turf  and  peat,  or  cut  thorns,  he  may  support  trespass 
qtiare  clausum  f regit ^  and  for  cutting  the  turf  {n) ;  and  it  may  be  sup- 
ported for  a  trespass  in  a  portion  of  a  common  field  after  the  allotment  to 
the  plaintiff  (o).  So  the  owner  of  the  soil  may  support  trespass  although 
the  public  or  private  individuals  have  a  right  of  way  (p),  or  the  privi- 
lege of  holding  a  market  (jq)  thereon,  if  there  be  committed  on  the  close 
any  act  not  protected  by  the  subordinate  rights  of  easements  alluded  to 
(4).  If  the  plaintiff  were  in  possession  of  the  lands,  &c.  at  the  time  when 
the  injury  was  committed,  the  circumstance  of  his  having  quitted  pos- 
session before  the  commencement  of  the  action  constitutes  no  objection  (r) 
(5). 

(A)  Vin.  Ab.  Trespass,?.;  11    Co.  61   a;  N.  pL  8;  Bac.  Ab.  Trespass,  0.  8;  8  Burr. 

8  Bla.  Com.  210;  2  Rol.  Ab.  664;  Bro.  Tres-  1825;  Cro.  Eliz.  421. 

pass,  pi.  86;  Cro.  EUz.  640;  Com.  Dig.  IJres-  {m)  AnU,   174;  2   Burr.    1663,    1824;  5 

pass.  B.  8.  East,  885  to  487;  Cro.  Eliz.  421. 
•     (1)  Run.   Eject.   442;    2   Burr.  666,  667;  (n)  8  Burr.  1660,  1824;  8  Salk.  688;  2 

Peake's  Evid.  826,  Adams'  Eject.  24  ed.  888.  M.  &  Sel  499. 
884;  post,  (0)  Cro.  Eliz.  421;  6   East,  480,  485  to 

ij)  7  T.  R.  782,  738;  8  Bla.  Com.  210,  487. 
211.  (;;)  1  Wils.  110. 

(A:)  16  East,  210;  2  Wils.  15.  {q)  Id.  107. 

(/)  Bro.  Trespass,  pL  174;  2  Rol.  Ab.  622,  (r)  Bac.  Abr.  Trespass,  C.  8. 

• 

trespass  will  not  lie  against  a  person  coming  in  under  the  disseisor.  Liford's  case,  11  Rep.  4S. 
So  where  the  defendant  is  put  into  possession  under  a  writ  of  restitution,  on  an  indictment  for 
a  forcible  entry  against  the  plaintiff,  and  the  proceedings  are  afterwards  quashed,  and  a  resti- 
tution awarded,  the  plaintiff  may  maintain  tre*spass  against  the  defendant,  but  not  against  a 
person  acting  under  license  from  him.  Case  v.  De  Goes,  8  Caines,  261 ;  Wickman  v.  Freeman, 
12  John.  184.  But  it  was  held,  that  if  the  defendant  pending  an  action  of  ejectment  gives  up 
possession  to  a  third  person,  the  latter  will  be  liable  for  the  mesne  profit.  Jackson  v.  Stone, 
18  John.  447. 

(1 )  Where  the  plaintiff  proceeds  for  the  mesne  profils  subsequent  merely  to  the  time  of  the 
demise  laid  in  the  declaration,  the  production  of  the  judgment  in  ejectment  and  the  writ  of 
possession  executed,  are  suflScient  to  entitle  him  to  recover;  but  if  he  go  for  time  before  the 
demise,  the  defendant  may  controvert  his  title.     1  Esp.  Dig.  605,  606;    Aslin  tr.  Parkim,  Barp 
668;  Jackson  v.  Randall,  11  John.  405. 

(2)  If  the  property  injured  is  tangible,  though  the  right  to  use  it  is  incorporeal,  the  person 
entitled  to  the  use  must  bring  trespass,  if  the  injury  be  direct.  Seneca  Road  Co.  r.  Auburn, 
&c.  R.  R.  Co.  6  Hill,  170;  Wilson  v.  Smith,  10  Wend.  324.  Generally  where  incorporeal 
rights  are  injured  the  remedy  is  by  an  action  on  the  case,  ib. 

(8)  Myers  v.  White,  1  Rawie,  358;  Van  Rensselaer  v.  Radcliff,  10  Wend.  689. 
(4)  Davenport  v  Lamson,  21  Pick.  72. 
(6)  Vide  Stults  v.  Dickey,  6  Binn.  285. 


IV  TRESPASS.  nS 

With  respect  to  the  nature  of  the  injury  to  real  property^  we  have         '^• 
Been  that  trespass  can  only  be  supportetl  when  the  injury  was  committed     ''"*^'^*'^*^- 
with  force  actual  or  implied,  and  immediate  (s).     It  lies,  however  unin-  rcaUy^*^  ^^ 
tentional  tho  trespass  (t) ;  and  though   the  locus  in  quo  were  uninclosed  not  uu.ler 
(^l)  (1)  or  the  door  of  the  house  were  open,  if  the  entry  were  not  for  a  process. 
justifiable  purpose  (.t)  ;  and  even  shooting  at  and  killing  game  on  anotbers  ^*^^y-  ^J° 
land,  though  without  an  actual  entry,  is  in  law  an  entry  (y);  though  in  ";^}^^to 
general  when  the    injury  was  committed   off  the   plaintiff's   land,   or   by  real  pro- 
causing  something  to  be  suspended  over  it,  but  not  touching  it,  the  remedy  P!''!^  »  ""'* 
must  be  case  (sr).    Where  a  master  ordered  a  servant  to  lay  down  a  quantity  commi^'i^'^ 
of  rubbish  near  his  neighbor's  wall,  but  so  that  it  might  not  touch  the  same,  it. 
and  the  servant  used  ordinary  care,  but  some  of  the  rubbish  naturally,  and  as 
was  to  be  expected,  ran  or  rolled  against  the  wall,  it  was  held  that  the 
master  was  liable  in  trespass  (a).     A  mere  nonfeasance,  as  leaving  tithe  on 
land,  we  may  remember,  is  not  sufficient  to  support  trespass  (b) ;  and  it 
should  seem  that  fur  the  mere  continuance  of  an  injury,  for  the  inception  *of  [  *179    1 
which  the  plaintiff  has  already  recovered  damages,  case,  and  not  trespass,  is 
the  proper  remedy  (c). 

As  to  the  person  by  and  agaiftsi  whom  this  action  may  be  supported,  it 
should  be  remembered  that  actual  possession  is  necessary  to  support  the 
action,  and  that  if  the  right  of  possession  be  in  reversion,  it  clearly  cannot 
be  sustained.  Trespass  lies  against  a  mere  tenant  at  will  for  pulling  down  a 
house,  or  cutting  trees  during  the  tenancy  at  will  (2),  the  interest  being 
thereby  determined  (rf) ;  but  against  a  lessee  for  years,  trespass  for  cutting 
down  trees  does  not  lie,  and  case  in  the  nature  of  waste  is  the  only  remedy 
for  the  cutting  (3),  unless  the  trees  were  excepted  in  the  lease  (<?).  But  if 
he  afterwards  take  the  trees  away,  trespass  or  trover  lies  (/)  ;  and  if  the 
trees  be  excepted  in  the  lease,  and  he  cut  them  down  quare  clausum  f re- 
git lies  for  such  cutting  (^).  And  a  tenant  for  years  cannot  support  tres- 
pass against  a  stranger  merely  for  carrying  away  trees  cut  down  during  his 
term  (/*). 

The  proper  remedy  by  one  joint  tenant  or  tenant  in  common  of  realty, 
against  the  other  who  commits  a  partial  injury  to  the  land  or  other  property, 
as  by  waste,  &g.  is  an  action  on  the  case  as  for  misfeasance  (t)  ;  but  if 
one  tenant  in  common  totally  destroy  the  subject-matter  of  the  tenancy  in 
common,  his  companion  shall  have  trespass  (k).     If  one  of  two  tenants  in 

(<)  AnU,  126, 126.     As  to  these  injuries  in  {h)  Ante,  126. 

general,  see  Com.  Dig.  Trespass,  A.  2;  Bius.  (c)  1  Surk.  22. 

Ab.  Trespass,  F.  (rf)  Cro.  Elii.  784;  6  Co.  18  b;  11  Co.  81 

(O  Ante,  129;  8  Lev.  87;  1  Campb.  497;  b,  82  a;  Co.  Lit.  57  a;  Saville,  84. 
2  Id.  576.  (e)  Aleyn,  88;  1  Saund.  882, n.  6;  4  Taunt. 

(tt)  AnU,  174;  Doct.  &  Stud.  80;  7  East,  816;  ante,  140. 
207.  (/)  Id,;  7  T.  R.  18;  4  Co.  62;  Vin.  Ab. 

(*)  Ante,  115;  Bac.  Ab.  Trespass,  F.;  2  Trespass,  S.  pi.  10. 
KoI.  Ab.  555,  1.  15.  (g)  Bro.  Trespass,  pi.  55;  1  Saund.  822,  n. 

(y)  11  Mo<).  74,  180;  1  Stark.  58.     qutere,  5;  Bac.  Ab.  Trespass,  0.  8. 
if  shootini;;  over  anotlier*8  land  is  a  trespass,  (Jt)  2  Campb.  491;  8  M.  ft  Sel.  499.     See 

1  Stark.  58.  farther  as  to  trees,  ante,  149,  151. 

(z)  2  Burr.  1114, 11  Mod.  74, 180;  1  Stark.  (t)  8  T.  R.  145;  Com.  Dig.  Estate,  K.  8- 

69;  ante  126.  8  B.  A  C.  268. 

(a)  9  B.  ^  C.  126.  (Ar)  8  B.  &  C.  868;  Co.  Lit.  anU,  79. 

(1)  This  action  lies  for  every  unlawful  intrusion,  whether  the  land  is  inclosed  or  not,  though 
only  the  grass  is  trodden  down.     Dangherty  v.  Stepp,  1  Dey.  &  Bat  871. 

(2)  Ace.  I'hiUips  v.  Covert,  7  John.  1;  Suffern  r.  Townsend,  9  John.  85;  Tobey  r.  Webster, 
8  John.  470. 

(8)  But  not  for  cutting  and  carrying  away  the  trunks  of  trees  blown  down  by  a  tempest, 
trover  it  seems,  is  the  proper  remedy.     Shult  v.  Barker,  12  Serg.  &  R.  272. 

Vol.  I.  27 
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IV.         cominon  of  an  old  wall  pull  it  down  in  order  to  rebuild  it,  and  does  rebuild 

TRtiPASs.     j^^  |.jjjg  jg  jjQ|.  ^  destruction  for  which  trespass  lies  (/).     If  two  be  tenants 

r.) rl'^^^^     ^^  common  of  a  folding,  and  one  of  them  by  force  prevent  the  other  from 

atty,  not       erecting  hurdles,  trespass  lies  {m).     This  action  does  not  lie  against  a  tenant 

u.  derpro-     in  common  for  taking  the  whole  profits  (1),  yet  if  he  drive  out  of  the  land 

*^^^'  any  of  the  cattle  of  the  other  tenant  in  common,  or  hinder  him  from  entering 

or  occupying  the  land,  an  action  of  ejectment  may  be  supported  (n)  ;  but 

not  it  seems  an  action  of  trespass  {o)  (2). 

Though  the  entry  were  lawfiil,  yet  by  a  stibseqiieiit  abuse  of  an  authority 
in  law  to  enter,  as  to  distrain,  &c.  (except  for  rent  or  poor^s  rate  (/>),  or 
under  the  Turnpike  Act)  (y),  the  party  may  become  a  trespasser  ab  ini- 
tio (r)  (3).  As  if  an  officer  under  an  execution  continue  in  possession  lon- 
[  *180  ]  ger  than  the  law  allows,  his  entry  becomes  a  trespass  *ab  hiitio  (^).  And 
it  seems  that  a  magistrate  is  a  trespasser  ab  initio^  if  he  commit  a  person 
charged  with  an  offence  for  re-examination  for  an  unreasonable  time  {f). 
So  in  the  case  of  distress  c/ama^e/ca*^flF7i/,  a  subsequent  conversion  of  the 
goods  renders  the  original  seizure  illegal  {ti)  (4).  But  in  these  cases  the 
subsequent  act  must,  in  order  to  render  the  original  entry  a  trespass,  be  in 
itself  forcible,  and  an  act  of  such  a  nature  that  trespass  would  lie,  if  no 
authority  or  right  existed ;  and  therefore  a  sheriff  acting  upon  a  fieri  fa^ 
das,  is  not  a  trespasser  ab  itiitio,  merely  because  he  extorts  more  than 
he  was  justified  in  levying  (.r).  In  the  case  of  a  distress  for  rentj  if  the 
party  remain  in  possession  an  unreasonable  time  more  than  five  days  (^) ; 
or  turn  the  plaintiff's  family  out  of  possession  (2?)  ;  he  is  liable  for  those 
acts  only.  In  the  case  of  an  authority  from  tbe  complainant  himself  to 
enter,  the  abuse  of  such  authority  (5)  will  not  in  general  render  the  party 
a  trespasser  ab  initio  (a)  (6). 

(I)  8  B.  &  C.  257;  ante,  79.  B.  &  &  C.  28. 

(wi)  Co.  Lit.  200  b.  (0  10  B.  &  C.  488. 

(a)  Co.  Lit.  199  b;  8  Wils.  119;  12  Mod.          (u)  8  Wils.  20. 

6G7.  (ar)  5  D.  ^  C.  485. 

(0)  8  B.  &  C.  269.  (y)  2  Stra.  717;  1  Hen.  Bla.  18;  11  East, 
ip)  1  Hen.  Bla.  13.  895;  2  Campb.  115;  ante,  288.  What  is  a 
iq)  8  Geo.  4,c.  126,  s.  144.  reasonable  time,  see  4  B.  &  Aid.  208,  qualify- 
(r)  Bao.  Ab.  Trespass,  B.;  Six  Carpenters'       ing  the  decision  in  1  Hen.  Bla.  15. 

case,  8  Co.  146;  2  Bla.  R«p.  1218;  Com.  Dig.  (2?)  1  East,  139. 

Trespass,  C.  2;  8  T.  R.  29J;  5  B.  &  C.  488.  (a)  Lane,  90;  Bac.  Ab.  Trespass,  B.;  2  T. 

(s)  2  Bla.  Rep.  1218;  5  Taunt.  198;  see  5      R.  166. 

(1)  Assumpsit  lies  by  one  tenant  in  common,  against  his  co-tenant,  who  has  jold  the  commoQ 
property,  and  received  all  the  money.     Gardner  Man.  Co.  v.  Heald,  5  Greenl.  381, 

(2)  But  see  Wilkins  r.  Burton,  5  Vermont,  76;  Booth  v.  Adams,  11  Vermont,  156;  Porter 
r.  Hooper,  1  Shepley,  26;  Duncan  v.  Sylvester,  1  Shepley,  517;  M'Gill  t;.  Ash,  7  Barr,   397. 

(8)  Vide  Adams  v.  Freeman,  12  John.  408.  Au  officer  who  enters  a  house  by  Authority  of 
law,  and  attaches  goods  therein,  becomes  a  trespasser  ab  initio  by  placing  there  an  unfit  person, 
as  keeper  of  the  goods,  against  the  remonstrance  of  the  owner  of  the  house.  Malcolm  v.  Spoor, 
12  Metcalf,  279. 

(4)  Selling  an  article  under  process  of  law,  before  or  after  the  time  prescribed  by  law,  will  make 
the  officer  trespasser  ab  initio.  Pierce  r.  Benjimin,  14  Pick.  860;  Purrington  v.  Loring,  7  Mass 
888;  Smith  v.  Gates,  21  Pick.  56.  Omitting  to  give  an  impounded  beast  reasonable  food  and 
water,  will  make  the  field-driver  a  trespasser  ab  initio.  Adams  v.  Adams,  18  Pick.  384.  See 
Gibbs  V.  Chase,  10  Mass.  125,  129;  Nelson  v.  Merriam,  4  Pick.  249.  See  Sackrider  v.  M'Do- 
nald,  10  John.  253;  Hopkins  v.  Hopkins,  ib.  869.  But  a  mere  nonfeasance  will  not  make  a 
party  a  trespasser  ab  initio.     Hale  v.  Qark,  19  Wend.  498;  Gardner  r.  Campbell,  15  John  401. 

A  seizure  and  sale  of  the  whole  of  a  chattel  on  an  execution  against  a  co-tenant  of  it  will 
make  the  sheriff  a  trespasser  ab  initio,  as  to  the  other.  Melville  r.  Brown,  15  Muss.  82;  Walker 
r.  Fitts,  24  Pick.  191,  194. 

(5)  Sel  vide  Ai ims  v.  Freeman,  12  John.  409.     As  to  the  distinction  between  the  abuse  of 
an  authority  in  law  and  in  fact,  see  further.    Van   Brunt  v.  Schenck,    13  John. .416;  Allen  v, 
Crofoot,  3  Cowcn,  506;   Barnes  t?.  Barnes,  6  Vermont,  888.    See  Allen  r.  Crofoot,  6  Weod! 
606. 

(6)  Wendell  v.  Johnson,  8N.  Hamp.  220;  Cushing  t>.  Adams,  18  Pick.  110,  114.  A  person  im- 
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In  the  next  preceding' pages  we  have  considered  when  this  action  may        »▼■ 
be  supported  against  a  party  for  his  own  immediate  act ;  in  some  cases  it    ^^^-^^ 
may  be  supported  against  a  person /or  the  ads  of  another  and  of  cattle,  &c.  ^rty^for 
Thns  a  party  may  be  sued  in  respect  of  his  previous  consent  or  request  trespnisse«  of 
that  the  trespass  may  be  committed ;  as  if  A.  command  or  request  6.  to  others,  or  of 
beat  or  impress  C,  or  to  take  his  goods,  or  to  commit  a  trespass  on  his  land,  ^  ^^^^K 
and  B.  do  it,  this  action  lies  as  well  against  A.  as  against  B.  (6)  ;  and  tres- 
pass lies  against  a  master  where,  while  the  servant  drives  his  master,  the 
horse  of  the  latter  runs  away  and  does  damage  (c).     So  if  A.  direct  the 
sheriff  to  levy  particular  goods,  not  the  property  of  the  defendant  in  the 
action,  A.  may  be  sued  in  trespass  {d).     It  may  also  be  supported  against  a 
person,  not  being  an  infant  or  feme  covert,  who  afterwards  assents  to  a  tres- 
pass committed  for  his  benefit  (e)  (1),  though  not  so  as  .to  render  him  liable 
for  a  forcible  entry  (/) ;  so  for  taking  goods,  even  to  subject  the  party  to 
liability  for  the  abuse  of  an  authority  in  law,  as  a  trespasser  ab  initio  {g) 
(2).     But  without  such  consent,  trespass  does  not  in  general  lie ;  as  if  A. 
command  his  servant  to  do  a  lawful  act,  as  to  distrain  the  goods  of  B.,  and 
he  wrongfully  take  the  goods  of  C,  A.  is  not  liable  (A),  the  liability  of  the 
sheriff  being  an  exception  (i)  *(3).     And  the  mere  acceptance  of  goods  [  *181   J 
illegally  taken  by  another,  does  not  always  furnish   evidence  of  an  assent 
(A:) ;  as  if  a  pound-keeper  receive  goods  illegally  distrained  (/).     But  in 
tiiese  cases,  if  the  party  after  demand  withhold  the  goods,  trover  may  be  sup- 
ported against  him.     And.  as  we  have  already  seen,  unless  there  be  an 
actual  consent  to  the  trespass,  either  before  or  after  it  was  committed ;  or 
unless  the  act  was  the  probable  result  of  the  orders  given,  and  the  servant 
used  due  care ;  even  a  master  is  not  liable  in  an  action  of  trespass  for  the 
act  of  his  servant ;  though  case  may  be  supported  against  him  in  some  in- 

(6)  ^nU,  79;  1  Campb.  187;  2  Bla.  Rep.  (j;)  Lane,  90;  ante,  80.                             0 

1055;  Salk.  400;  4  Inst.  317;  Bao.  Ab.  Tre«-  {h)  8  Wils.  812,817;  1  East,  208;    ante, 

pass,  O.;  Com.  Dig.  Trespass,  C.  1.  81. 

(c)  8  Tjrr.  220.  (t)  Ante,  81. 

(rf)  2  Rol.  63  i,  1,  5, 10.  (fc)  2  Rol.  655, 1.  60. 

(«)  Ante,  79,  80;  Cowp.  478;  8  Wils.  877.  (/)  Cowp.  476. 

(/ )  4  iMt.  817;  Co.  Lit.  189  b,  n.  4. 

pounding  cattle,  taken  damaffe  feasance,  before  the  damages  ba^e  been  ascertained  by  two  fence 
Tiewcrs,  under  the  act,  sess.  36,  c.  85,  8.  19;  2  R.  L.  134,  is  a  trespasser  ab  initio.  Pratt  v. 
Petrie,  2  John.  191;  Sackrider  v.  M'Donald,  10  John.  253;  Hopkins  v.  Hopkins,  10  John. 
869.  So  on  a  distress  for  rent^  if  the  goods  distrained  on  are  sold  without  having  been  appraised 
and  advertised,  agreeably  to  the  2l8t  of  March,  1772,  the  distrainer  is  a  trespasser  ah  initio. 
Kerr  r.  Sharp,  11  Serg.  &  B.  899. 

(1)  Vide  Adams  t.  Freeman,  9  John.  117;  Smith  v.  Shaw,  12  John.  257.  Ch.  J.  Spencer 
Bays:  "  To  render  one  man  liable  for  the  acts  of  others,  it  must  appear  that  they  acted  in  con- 
cert, or  that  the  act  of  the  individual  sought  to  be  charged,  ordinarily  and  naturally  produced 
the  acts  of  the  others.*'  Ouille  v.  Swan,  19  John.  8b2;  Wall  v.  Osborne,  12  Wend.  39.  In 
the  case  last  cited  a  party  sold  a  mill  standing  upon  the  lot  of  another,  and  appointed  a  day  to 
remove  it,  promising  to  aid  a  purchaser  in  removing  it;  but  the  mill  was  in  fact  taken  down  and 
removed  by  the  purchaser;  held,  that  the  vendor  was  liable  in  trespatt,  although  not  present,  or 
aiding  in  the  removal,  ib.  So  where  the  defendant  sold  the  plaintiff's  steam  engine,  and  re- 
quested the  purchaser  to  take  it  away;  and  ho  was  held  liiible  in  trespass.  Morgan  v.  Varrick, 
8  Wend.  694.  So  a  person  who  aids  an  officer  in  executing  process,  if  the  officer  is  not  Justified 
bj  the  process,  although  2  B.  S.  441,  s,  bO,  enacts  that  an  officer  may  command  assistance. 
Elder  v.  Morrison,  10  Wend.  128;  Oystead  v.  Shed,  12  Mass,  612.  In  a  tresp-iss  all  are  princi- 

Sla;  and  all  and  each  of  the  trespassers  are  liable  for  all  the  injury  done.  Whitaker  v.  Eng- 
b,  1  Bay,  15;  Chanet  v.  Parker,  1  Rep.  Con.  Ct  833;  Johnson  v.  Thompson,  1  Baldwin, 
671;  Prince  r.  Flynn,  2  Litt.  240;  Jackson  v.  Walsh,  14  John.  400;  Morgan  v.  Varick,  8 
Wend.  687;  Stoughton  v,  Mott,  16  Vermont,  152;  iJell  v.  Miller,  6  Ohio,  150;  Whitney  v. 
Turner,  1  Scam.  254;  Palmer  v.  Crosby,  1  Blackf.  142;  Ridge  v»  Wil9on,  ib.  410. 

(2)  Vide  Van  Brunt  v.  Schenck,  f  8  John,  414, 

(3)  Van  Hazard  v-  Israel,  I  Binney,  210. 
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'^-        Stances,  for  iniuries  in  respect  of  which  the  serva'nt  is  liable  in  trespass  (m) 
L'  bit   fb    ^^^'     ^®  ^*^®  before  seen  how  far  agents  or  partners,  &c.  are  liable  (n). 
tiTspasies  of      ^^®  ^^^®  already  partially  considered  the  liability  of  a  person  for  th6 
others;  or      acts  of  his  cattle  (o)  (2).     In  those  cases  in  which  the  defendant  is  not  li- 
ot  cattle.       ^\y\Q^  unless  he  had  notice  of  the  propensity  of  his  cattle,  as  in  the  instance 
of  a  dog  biting  mankind,  sheep,  &c. ;  (2)  or  an  unruly  bull  doing  some  in* 
jury,  the  remedy  is  in  general  by  action  on  the  case  (;>)  ;  and  that  is  the 
proper  form  of  action  for  the  consequences  of  bringing  an  unruly  horse,  &a 
into  an  improper  place  (^).     But  if  the  animal  were  naturally  of  the  pro- 
pensity to  do  the  mischief  complained  of,  as  horses  and  cattle  to  trespass 
on  land,  though  the  owner  had  no  notice  in  fact  of  their  propensity,  the 
remedy  is  trespass  (r). 

Trespass  may  also  be  supported  for  an  injury  committed  by  animals  noto- 
riously ferocious,  and  let  loose  by  the  owner  (*)  (4). 

SBCONDLY,   UNDER   COYBR  OF  LEGAL  PROCEEDINGS. 

The  application  of  the  action   of  trespass  to   injuries  committed  under 

color  of  a  legal  proceeding,  may  be  considered  under  the  seven  following 

heads  : — 

lat.  For  First,  in  general  no  action  whatever  can  be  supported  for  any  act,  how- 

erroneous      ever  erroneous,  if  expressly  sanctioned    by  the  judgment  or  direction  of 

wherejurS-  ^°^  ^^  '^®  Superior  Courts  at  Westminster ;  or  even  by  an  inferior  magis- 

diction.         trate,  acting  within  the  scope  of  his  jurisdiction  (j)  (6).     If  the  court  or 

inferior  judge  has  jurisdiction  over  the  subject  matter  (6),  he  is  not  liable 

(m)  Ante,  81, 181;  1  East,  106;  2Rol.  658»  (r)  Ante,  82;  2  Rol.  Ab.  568,  N.  1,  15.  8 

1,  25;  1  Taunt.  568;  4  1).  &  Aid.  590.  Bin.  Com.  217;  1  Ld.  lUiym.  608, 1588;  Bao 

(n)  AnU,  84,  86.  Ab.  Trespass,  G.  2. 
*  (o)  AnU,  82,  168.  (t)  AnU,  82;  Ld.  Rnym.  1688;  8  East,  595, 

(p)  Id.  ibid.;  Lutw.  99;  Cro.  Car.  25;  Ld.  506. 
Raym.  608,  1583;  12  Mod.  883;  Dyer,  25,  pi.  (/)  10  Co.  76  a.;  2  Wils.  884;  8  M.  &  SeL 

162.  411.  425,  427,  428;  1  B.  &  C.    169;  ante, 

(y)  Ventr.  295.  77. 

( 1 )  Trespass  will  not  lie  against  a  railroad  corporation  for  an  injury  done  to  the  plAintiff  by 
their  locomotive  engine,  whether  such  injury  be  accidental  on  the  part  of  the  servants  of  the 
company,  where  it  does  not  appear  that  the  particular  injury  was  done  by  command,  or  with  the 
assent  of  the  defendants.  The  Philadelphia,  Qcrmantown,  and  Morrlstown  Rail  Road  Co.  v. 
WUt,  4  Whart  148. 

(2)  By  the  common  law,  a  party  into  whose  land  agisted  cattle  escape,  and  there  do  damage, 
xnay  maintain  trespass  against  the  general  owner  of  the  cattle,  or  against  the  agister,  at  his  elec- 
tion; Sheridan  v.  Bean,  8  Metcalf,  284;  Barnum  v.  Vandusen,  16  Conn.  200;  and  this  law  is 
not  altered  by  the  Revised  Stats,  of  Maraachuaetts,  Ch.  118,  §  4;  Sheridan  v.  Bean,  8  Metcalf, 
284. 

(8)  Faff  ».  Slack,  7  Barr,  254. 

(4)  The  owner  of  a  cow  which  is  accustomed  to  hook,  the  vicious  propensity  being  known  to 
the  owner,  is  liable  for  damage  done  by  her  although  it  be  done  in  the  highway,  against  the 
land  of  her  owner,  and  while  going  to  her  usual  watering  place.  Coggswell  v.  Baldwin,  15  Ver- 
mont, 404.  So  the  owner  of  a  bull  is  liable  to  this  action,  if  the  bull  break  from  his  enclosure 
and  gore  a  horse  of  his  neighbor  so  that  he  die,  and  the  measure  of  damages  is  the  value  of  the 
horse.     Dolph  v.  Ferris,  7  Watts  &  Serg.  867. 

(5)  See  7  Conn.,  11,  and  the  cases  cited.  Vide  Heoker  t.  Jarret,  8  Binney  404;  Henderson 
V.  Brown,  1  Caincs,  92. 

Where  a  justice  acts  without  acquiring  jurisdiction,  he  is  a  trespasser;  but  having  jurisdiction, 
an  error  in  judgment  does  not  subject  him  to  an  action.  Horton  v.  Auchmody,  7  Wend.  200; 
Brown  v>  Crowl«  5  lb.  298.  In  order  to  render  the  officer  liable,  it  should  appear  from  the 
process,  that  the  authority  issuing  it  had  no  jurisdiction.  Churchill  v.  Churchill,  12  Ver- 
mont, 661,  • 

(6)  Shoemaker  v.  Ncabit,  2  Rawle  201;  Cooper  r>  Adams,  2  Blaokf.  294  : 
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as  a  trespasser,  however  erroneous  the  conclusion  at  which  he  arrives  ^y- 
may  be  (w).  And  we  have  before  seen  that  commissioners  ♦of  bankruptcy  '^^^^^ 
are  not  liable  in  trespass  for  committing  a  person  who  does  not  answer  to 
their  satisfaction,  when  examined  before  them  touching  the  bankrupt's  es* 
tate  {x).  It  seems  that  no  action  will  lie  against  a  judge  for  what  he  does 
judidaliy,  though  it  were  done  maliciously  (y)(l)  ;  at  least  he  would  not 
be  liable  in  trespass  in  such'  case.  And  where  the  lord  chancellor  sitting 
in  bankruptcy  committed  the  solicitor  to  the  commission  for  not  obeying 
an  order,  it  was  held  that  he  had  jurisdiction  to  do  so,  and  that  no  action 
was  sustainable  against  him  for  so  doing  {z^.  But  when  an  inferior  Court 
is  guilty  of  an  excess  of  jurisdiction,  trespass  may  be  supported  for  any 
thing  done  under  such  proceeding  (a)  (2).  And  in  the  case  of  an  error  by 
fninisterial  officer,  this  action  may  be  supported,  if  the  injury  complainetl  of 
was  committed  with  force  and  immediate  (A).  We  have  already  considered 
how  far  a  judicial  officer  or  other  public  agent  will  be  liable,  on  the  ground 
of  having  exceeded  his  jurisdiction  or  authority,  or  acted  with  negligence  in 
the  exercise  of  his  duty  (c). 

Secondly.  When  the  Court  has  no  jurisdiction  over  the  subject-matter,  2diy.  Where 
trespass  is  the  proper  form  of  action  against  all  the  parties  (3)  for  any  no  j^inadic- 
act,  which,   independently  of  the  process,  would  be   remediable   by   this  *^^*** 
action  or  by  trover,  if  goods  have  been  taken  (rf).     Trespass  lies  if  com- 
missioners of  excise  adjudge  low  wines  to  be  strong  waters,  ^c.  (e)  ;  or 
leather  searchers  improperly  seize  leather  (/).     It  has  been  considered, 
that  when  civil  proceedings  in   an  inferior  Court,  having  no  jurisdiction 
over  the  debt,  are  adopted  by  a  party  with   an  express  malicious  intent, 
though   there    be  a  demand  recoverable   elsewhere,  an   action  on  the  case 
may  be  supported  (j/).     So  where  the  party  maliciously  and  unduly  issues 


(u)  See  ante,  78;  6  Bing.  85. 

(x)  1  B.  &  C.  163;  ante,  78. 

(y)  7  St.  Tr.  442;  6  Howell,  1094;  8  M.  & 
SeL  425;  2  Hawk.  c.  18,  s.  '^0;.Bee  cAses cited 
ID  Dicas  V.  Lord  Broughttro,  1  Mood.  &  Rob. 
809;  6  Car.  &  P.  25'J,  a  C.  In  such  caws 
the  maffistrate  might  be  punished  by  criminal 
information,  or  indictment,  see  id.  and  Bum, 
J.,  26th  ed.  tit.  "  Justices," 

(z)  Dicas  V.  Lord  Brougham,  1  Mood.  & 
Rob.  309;  6  Car  &  P.  249,  S.  C. 

(a)  See  ante,  78, 1  B.  &  C.  169.  Note  the 
distinction  between  error  in  the  process  or  oth- 
er proceedings,  where  there  is  jurisdiction  over 
the  subject  matter,  and  an  irregular  proceed- 


ing  where  there  is  a  total  want  of  jurisdiction, 
8  M.  &  Sel.  426.  427,  428. 

(b)  1  Ld.  Raym.  471;  1  Salk.  896;  2  T.  R. 
225.  The  steward  of  a  court  baron  is  a  judi- 
cial and  not  a  mere  ministerial  officer,  2  B.  & 
Aid.  478. 

(c)  Jlnte,  78,  86. 

id)  10  Co.  76  a;  2  Wils.  f86;  7  B.  &  C. 
686. 

(0  Hardr.  488;  2  Wils.  884. 

(/)  6  T.  R.  448. 

iff)  2  Wils.  802;  2  Chitty,  894.  Sed  vid$ 
2  T.  R.  226.  It  would  seem  trespass  is  at 
least  the  safer  remedy  in  such  case. 


(1)  Beaurain  t;.  The  Hon.  Sir  W.  Scott,  8  Campb.  888,  was  an  action  on  the  case,  brought 
ttgains  a  judge  of  the  Ecclesiastical  Court,  who  excommunicated  a  party  for  refusign  to  obey 
an  order  which  the  court  had  not  Authority  to  make. 

(2)  Blood  V.  Sayre,  17  Vermont,  G()9.  So  the  trespass  lies  against  a  justice  of  the  peace,  who 
issues  a  warrant  on  a  conviction  for  a  forcible  entry,  by  which  the  party  is  turned  out  of  posses- 
sion, after  the  service  of  a  certiorari.  Case  v,  Shepard,  2  John.  Cas.  27.  The  want  of  juris- 
diction in  a  court  rendering  a  judgment  renders  the  judgment  coram  noniudice  and  void,  and 
the  magistrate  and  all  others  concerned  in  enforcing  the  judgment  would  be  trespassers.  Put- 
nam V.  Man,  8  Wend.  202:  Bigelow  r.  Steames,  19  John.  89;  16  ib.  121;  Elliott  r.  Pcarsall, 
1  Pet.  U.  S.  138;  1  Wend.  126;  Brady  v.  Carrington,  1  Car.  Law  Repos.  369;  Ganlner  v.  Neil, 
1  Car.  Law  Repos.  492;  Beatty  t;.  Perkins,  6  Wend,  882;  M'Cool  v,  M'Cluny,  Harper,  486; 
Vail  V.  Lewis,  4  John.  460. 

(8)  Rembert  r.  Kelley,  Harper,  65;  Kennedy  v,  Terrill,  Hardw.  490;  Taylor  v.  Moffatt,  2 
Blackf.  806;  Flack  v.  Akeny,  Breese,  146;  Hull  v.  Blaiadell.  1  Scam.  884;  Allen  v.  Gray,  U 
Conn.  96;  Grammond  v.  Raymond,  1  Conn.  40;  Horton  v.  Auohmoody,  7  Wend.  200;  Allen  v. 
Greenlee,  2  Dev.  (N.  C.)  870;  Stephens  v.  Wilkins,  6  Barr.  260. 
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T. 

TRESPASS 


8.  Injuries 
under  color 
of  prc^cess, 
&c. 


a  secor\i  Jieri  facias,  case  may  perhaps  be  brought  (A)  (1) ;  and  if  a  party 
maliciously  procure  a  magistrate  to  grant  an  illegal  warrant,  it  seems  he  is 
liable  in  case  for  the  malice  (t)-.  Trespass  is  also  the  proper  remedy,  where 
an  inferior  Court  has  jurisdiction  over  the  subject-matter,  but  is  bound  to 
adopt  certain  forms  in  its  proceedings,  from  which  it  deviates,  and  whereby 
[  *188  ]  the  *proceedings  are  rendered  coram  ?wn  judice  {k)  (2).  But  it  does  not 
lie  for  arresting  a  person  privileged  either  personally  or  locally,  but  case  is 
the  only  remedy  (/)  (8). 

Justices  of  the  peace  are  liable  in  trespass  in  either  of  the  following 
cases ; — First,  If,  on  their  convicting  or  making  an  order  on  a  party  upon 
a  statute,  the  conviction  or  order  on  the  face  of  it  does  not  show  that  any 
offence  has  been  committed,  and  in  fact  discloses  that  they  acted  without 
jurisdiction  (/n).  Secondly,  If  the  conviction  or  order  show  an  exces? 
of  jurisdiction  by  them  (n).  And  in  these  cases  trespass  lies  against  the 
magistrate  for  any  distress  or  imprisonment  upon  the  conviction  or  order, 
although  the  conviction  or  order  has  not  been  quashed,  and  there  is  no 
imputation  or  malice.  Thirdly,  a  justice  of  the  peace  is  a  trespasser,  if 
the  warrant  of  commitment  do  not  show  an  offence  over  which  he  has 
jurisdiction,  although  there  may  have  been  a  previous  regular  conviction 
which  is  still  in  force  (o).  Fourthly,  He  is  liable  if  t^e  warrant  of  com- 
mitment substantially  vary  from  the  conviction,  so  that  the  offence  stated 


{h)  Hob.  205,  206;  see  1  B.  &  C.  145. 

(t)  2  Chitty  Rep.  804. 

ijk)  Sir  W.  Jones,  171;  1  East,  64;  Rep. 
temp.  Hardw.  71;  Hob.  68;  2  Bulstr.  64. 

(0  10  Co.  76  b;  6  Id,  62  a;  2  Bla.  Rep. 
1190;  Doagl.  671;  8  WUb.  878. 


(m)  Cowp.  140;  7  B.  &  C.  536;  2  Chitty 
804;  1  M  &  Y.  469. 

(n)  5  M.  &  Sel.  814. 

(0)  2  Bing.  588,  altered  in  7  ^  8  G.  4,  o 
29,  80;  and  9  0.4,  0.81. 


(1)  A  ministerial  ofScer  is  protected  in  the  execution  of  process,  although  the  court  have  not 
in  fact  jurisdiction  in  the  case,  if  it  appears  on  the  fiice  of  the  process  that  the  court  has  juris- 
diction of  the  subject  matter  ;  and  nothing  appearing  to  apprize  the  officer  but  that  the  court 
has  jurisdiction  of  the  perton  of  the  party  to  be  effected  by  the  process.  Savacool  v.  Boughton, 
6  Wend.  170.  The  same  principle  which  protects  an  officer  vrbo  executes  proceas  of  a  court  of 
general  jurisdiction  should  protect  him  when  he  executes  process  of  a  court  of  limited  jurisdic- 
Hon,  ib.  That  where  an  inferior  court  has  not  jurisdiction  of  the  subject-matter,  or  having  it 
has  not  jurisdiction  of  the  person  of  the  defendants,  all  its  proceedings  a  ^  absolutely  Toid, 
neither  the  members  of  the  court,  nor  the  plaintiff,  if  assenting,  can  be  projected  by  them,  ib. 
Vide  Wise  v.  Withers,  8  Cranch,  881.  Smith  v.  Shaw,  12  John.  257.  in  the  latter  case,  the 
difference  between  a  defect  of  jurisdiction  as  to  the  subject-matter,  and  as  to  the  person  or  place, 
is  considered  by  the  court;  in  the  former  instance,  the  officer  being  a  trespasser,  but  not  in  the 
latter,  unless  the  defect'of  jurisdiction  appear  on  the  process.  See  also  Shoemaker  v.  Ncsbit,  2 
Rawle  201 ;  Churchill  v.  Churchill,{12^yermont,  661 ;  Donahoe  v.  Shed,  8  Metcalf,  326;  Wilmarth 
V.  Burt,  7  Metcalf,  257;  Merriam  v.  Bryant,  14  Conn.  200;  Barnes  v.  Barber,  1  Gilman,  401; 
Parker  v.  Smith,  1  Gilman,  411;  Hart  v.  Dubois,  20  Wend.  236. 

An  officer  is  protected  in  executing  process  regular  on  its  face,  though  he  may  know  ihcts 
making  it  void  for  want  of  jurisdiction.  People  v.  Warren,  5  Hill,  440;  Wilmarth  v.  Burt,  7 
Metcalf,  257.  But  if  he  actually  knows  that  the]  process  he  is  executing  has  been  superseded, 
he  will  be  liable.    Morrison  «.  Wright,  7  Porter  67. 

(2)  So  for  maliciously  suing  out  a  capias  against  a  f^holder  fi)r  debt.  Farmer's  Bank  «. 
McKinney,  7  Watts,  215. 

(8)  Chase  v.  Fish,  4  Shepley,  182;  Carle  v..I>eles']emier,  1  Shepley,  868.  But  trespaas 
has  been  held  to  lie  against  a  justice  of  the  peace,  who  voluntarily,  and  without  the  request  or 
authority  of  the  plaintiff,  issued  an  execution  against  the  body  of  a  person,  whom  he  knew  to 
be  privileged  from  imprisonment.  Percival  r.  Jones,  2  John.  Cas.  49,  But  see  Hess  v .  Mor- 
gan, 8  John.  Cas.  86.  So,  trespass  lies  against  a  party  at  whose  instance  a  void  warrant  is 
issued  out  of  a  justice's  court  against  a  person  privileged  from  arrest  Curry  v.  Priugle,  11 
John.  444.  A  regular  process  from  a  court,  having  jurisdiction  of  the  subject-matter  will  pro- 
tect a  ministerial  officer  of  the  court,  but  it  is  otherwise  in  respect  to  a  party  who  wantonly 
takes  out  an  execution  upon  a  satisfied  judgment,  and  sells  the  property  of  the  defendant. 
M'Guinty  v.  Heri'ick,  5  Wend.  240.  Brown  v.  Feeter,  7  Wend.  SO],  In  the  case  last  cited,  it  waa 
held  that  an  action  on  the  case  lies  against  a  party  who  wrongftilly  and  willfully  sues  exeeution 
on  a  judgment  which  he  knows  is  satisfied;  and  that  it  iras  not  necessary  to  allege  or  proTo 
actual  malici. 
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in  the  former  nnd  that  described  in  the  latter,  are  in  law  wholly  different  in        *^- 
their  nature,  for  in  such  case  the  commitment  has  no  conviction  to  support  it  o  t  •  ^• 
(/)).     And  Fifthly^  Trespass,  and  not  case,  is  the  proper  remedy  against  a  undercolor 
jastiee  of  the  peace  who  maliciously  grants  a  warrant  against  another,  and  of  process, 
causes  him  to  be  arrested  thereunder,  without  any  informcUion,  upon  any  ^^' 
supposed  charge  of  felony  (9) ;  or  who,  Sixthly,  commits  a  party  charged 
with  felony  for  re-examination  for  an  unreasonable  time,  but  without  any 
improper  motive  ;  and  it  seems  that  a  warrant  of  commitment  for  an  unrea- 
sonable time  is  wholly  void  (r). 

Magistrates  are  not  liable,  First,  If,  having  jurisdiction  over  the  sub- 
ject matter,  they  produce  a  conviction  drawn  up  in  due  form  and  remain- 
ing in  force.  In  such  case  the  conviction  is  a  protection  in  any  action 
against  them  for  the  act  so  done,  and  the  facts  therein  stated  cannot  be  con- 
troverted in  such  action ;  (there  being  a  regular  commitment  or  warrant)  {s) 
(1).  Secondly,  They  ore  not  liable  in  trespass  upon  such  a  co7ivictionhe'\ng 
quashed ;  the  statute  (/)  expressly  providing  in  such  case  (?/)  that  the  plain- 
tiff shall  not  recover  more  than  2d,  (without  costs  of  suit,)  besides  the  sum 
levied,  if  any,  unless  it  be  alleged  in  the  declaration,  ^^  and  which  shall  be 
in  case  only,''  that  the  justice  acted  maliciously  and  without  reasonable  and 
probable  *cause.  In  such  an  action  upon  the  case,  it  is  not  sufficient  for  the  [  *184  J 
plaintiff  to  prove  his  innocence,  and  to  call  on  the  magistrate  to  show  prob- 
able cause  for  the  conviction ;  but  the  plaintiff  must  give  such  evidence  of 
what  passed  on  the  hearing,  by  calling  the  witness  for  the  prosecution,  or 
otherwise,  that  it  may  appear  there  was  no  probable  cause  for  the  conviction 
(x).  Thirdly,  Justices  are  not  liable  for  a  mere  error  in  judgment  or  mis- 
faike  in  the  particular  case,  where  they  have  jurisdiction  over  the  subject-  • 
matter.  The  defendant,  as  a  magistrate,  committed  to  prison,  as  a  felon,  the 
plaintiff  against  whom  a  charge  had  been  made  of  maliciously  cutting  down 
a  tree  on  premises  in  his  occupation,  the  property  of  A.  B. ;  and  it  was 
held  that  the  defendant  was  not  liable  to  an  action  (y).  Fourthly,  We 
have  before  observed  {z),  that  magistrates  are  not  liable  as  trespassers  for 
what  they  do  upon  a  charge  or  complaint  in  a  matter  over  which  they  might 
have  jurisdiction,  unless  all  the  facts  are  shown  to  have  been  laid  before 
them,  and  it  appear  that  full  opportunity  was  afforded  them  of  forming  a  cor- 
rect judgment,  &c. 

The  acts  of  a  justice  who  has  not  duly  qualified  are  not  absolutely  void  ; 
and  therefore  persons  seizing  goods  under  a  warrant  of  distress,  signed  by 
a  justice,  who  has  not  taken  the  oaths  at  the  general  sessions,  nor  delivered 
in  the  certificate  required,  are  not  trespassers  (a)  (2). 

Thirdly,     When  a  Court  has  jurisdiction,  but  the  proceeding  is  irregu-  Sdiy.    /r- 
lar  (3),  trespass  against  the  attorney  and  plaintiff  is  in  general  the  pro-  »'«i^"'<»'*. 
per  form  of  action  (^)  ;  and  where  a  judgment  has  been  set  aside  for  irregu-  ^^^    *°^ 

(p)  3  B.  &  C.  409.     A  slight  discrepancy  is  (*)  5  Taunt.  580. 

not  material,  12  East,  67.  (y)  6  Bing.  86. 

iq)  2  T.  R.  325.  («)  Ante,  78. 

(r)   10  B.  &  C.  28.  (a)  8  B.  &  AM.  266. 

(f)  16  Eafit,  13;  3  B,  *  C.  649;  7  B.  4  C.  {b)  8  WiU.  841,  868.  876;  2  Bla.  B«p.  846. 

894,  see  12  Eiist,  67.  Attorney  and  client  liable  for  act  of  agents, 

(0  48  G.  8,  c.  141,  8.  1.  anU,  81. 

(tt)  See  12  East.  67;  16  id,  18. 

-— W        ■  I  -  ■ ^ _ , ■__1_J, 

(1)  See  Miller  v,  Grice,  1  Richardson,  147. 

(2)  Keyser  v.  The  Comm.  of  Franklin,  2  Rawle,  139;  Cornish  v,  Toang,  l*A8h.  168. 
(8)  Green  v  Morse,  6  GreenL  291;  Poulk  r.  Slocam,  8  BlackfL  421;  Barkelos  v.  Randall,  4 
Blackf  479. 
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OF  THS  FORMS   OF  ACTIONS. 


IV, 
TRESPASS. 

8.  Injuries 
under  color 
of  process, 
&c. 


[   *185  ] 

4.  Where 
process  mit' 
applied. 


6.  When 
process  is 
ubiised. 


larity  (1),  this  is  the  appropriate  remedy  for  any  act  done  under  it  (c).  In 
the  case  of  Morgan  and  Hughes  (rf),  it  was  decided,  that  an  action  on  the 
case  could  not  he  sustained  against  a  Magistrate,  for  issuing  an  irregular  and 
void  warrant,  though  maliciously,  and  that  the  action  should  have  been  tres- 
pass (e)  ;  for  in  general  no  action  can  be  supported  against  a  magistrate  for 
any  thing  done  by  him  in  that  capacity,  on  the  ground  of  malice  (/): 
and  if  there  be  an  irregularity,  that  must  be  treated  as  such  in  an  action 
of  trespass  (2.)  But  with  regard  to  a  party  issuing,  or  causing  to  be 
issued,  irregular  process,  &c.  it  seems  that  the  person  prejudiced  is  at  liberty 
to  support  an  action  on  the  case  against  him  where  there  was  no  cause  of 
action,  and  the  proceeding  was  malicious  as  well  as  irregular  (.^).  The  lia- 
bility of  a  magistrate,  if  a  conviction  be  void,  or  be  quashed,  has  been 
already  observed  upon  (A). 

*FourtMyj  When  the  process  has  been  misappUedj  as  when  A.  or  his 
property  has  been  taken  upon  process  against  B.,  trespass  is  in  general  the 
only  remedy  (t)  (8).-  And  trespass  is  the  proper  form  of  action,  if  there  be 
a  misnomer  in  the  process  which  has  not  been  waived,  though  it  be  executed 
on  the  person  (4)  or  goods  of  the  party  against  whom  it  was  in  fact  intended 
to  be  issued  {k)  (5)  ;  and  in  these  cases  the  sheriff  and  his  officers  are  liable, 
as  well  as  the  parties  who  exjH'essly  directed  the  process  to  be  thus  irregu- 
larly executed  (l)  (6). 

Fifthly^  When  the  process  of  a  superior  or  inferior  Court  has  been 
abused  {rn\  trespass  against  the  sheriff  and  his  officer,  or  other  minister- 
ial officer  (Vi),  committing  the  abuse,  is  the  proper  action;  if  the  conduct 
of  the  officer  was  in  the  first  instance  illegal,  and  an  immediate  injury  to 
the  body,  or  to  personal  or  real  property ;  as  if  the  officer  arrest  out  of 
the  sheriff's  bailiwick  f o),  or  after  the   return  day  of  the  writ  (/>)  (7)  ; 


(c)  1  Stra.  606. 

{d)  2  T.  R.  225. 

(e)  See  also  2  Stra.  610;  8  M.  k  Sel.  425, 
627;  7  State  Trials,  442;  6  Howell,  1094. 

(/)  IT.  R.  545;  1  Wills,  282. 

(y)  Ante,  133. 

(A)  Ante,  183. 

(0  2  Wila.  809;  2  Bla.  Rep.  888;  1  Balst 
149;  Moore,  457;  Hardr.  822;  see  7  B.  4r  C. 
486. 


(ifc)  6  T.  R.  234;  8  East.  828.    When  the 
party  arrested  is  liable,  see  2  Chittj,  857 ;  1 
B.  &  Aid.  747;  see  Tidd,  9th  e<iit.  447;  7  0 
k  C.  486. 

(/)  AnU,  80,  81,  83. 

(m)  2  T.  R.  148. 

(n)  2  B.  &  Aid.  478. 

(0)  Sir  T.  Jones,  214;  2  Bla.  Rep.  884. 

(p)  2  £sp.  Rep.  585. 


(1)  Milliken  t.  Brown,  lOSerg.  &  R.  188.    But  if  the  process  be  erroneous  or  yoidable  only, 
trespass  will  not  lie.    Reynolds  v.  Corp,  8  Caincs,  267.    But  seen  Chapman  v.  Dyett,  11  Wend 
81. 

(2)  Reynolds  v.  Orvis,  7  Cowen,  269. 

(8)  Foss  p.  Stewart,  2!ShepIey,  812;  Baldwin  r.  Whittier,  4  Shepley,  83;  Sibley  v.  Brown,  8 
Shepley,  185;  Lot hrop  v.  Arnold,  12  Shepley,  186.  And  trespass  lies  even  if  the  process  by 
virtue  of  which  the  arrest  was  made  was  intended  to  be  against  the  person  actally  arrested, 
Melvin  r.  Fisher,  8  N.  Hamp.  506.  Trespass  lies  for  breaking  into  a  dwelling  house  to  serre 
civil  process     Ilsley  v.  Nichobi,  12  Pick.  270;  Oysted  v.  Shed,  13  Mass.  520. 

(4)  Griswold  v.  Sedgwick,  6  Cowen,  456;  Mead  v.  Haws,  7  Cowen,  882.  So  the  gaoler  re- 
ceiving and  detaining  a  person  arrested  by  mistake,  instead  of  another,  is  liable  in  trespass. 
Aaron  v.  Alexander,  8  Campb.  85. 

(5)  Ace.  Wilks  V.  Lorck,  2  Taunt  899;  Scandyver  v.  Wame,  2  Campb.  270.  But  if  the 
party  himself  occasioned  the  mistake,  he  cannot  maintain  the  action.  Price  v.  Harwood,  3 
Cnmpb.  108. 

(6)  See  Collins  r.  Waggoner,  Breese,  148.  Where  the  officer  is  not  justified  by  the  process, 
one  assisting  him  by  his  command  is  liable  as  a  trespasser.  Elder  v.  MorrLson,  10  Weud. 
128;  Hooker  v.  Smith,  19  Vermont,  151.  But  it  seems  not  where  the  officer  merely  subse- 
quently abuses  his  authority.     Oystead  v.  Shed,  12  Mass.  606,  511. 

(7)  Ace.  Sto5'el  r.  Lawrence,  8  Day,  1;  Vail  «.  Lewis,  4  John.  450;  Adams  p.  Freeman, 
9  John.  117;  Birkeloo  r.  Randall,  4  Blaakt  476.    But  the  plaintiff  or  his  attorney  will  not  be 
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or  if  he  break  open  an  outer  door,  &c.  {q)  (1),  or  seize  under  a  fieri  fa-         "• 
cias  iixturea  of   the  defendant,  who  was  a  freeholder  (r).     And  although     '**"^^*' 
the   conduct   of  the   oflBcer   were   in   the   first   instance   lawful,  yet   if  he  u^dl?^^/^ 
abuse  his  authority  and  commit  some  act  qf  trespass  not  warranttid  by  the  of  process, 
process  ;  as  if  he  detained  a  party  on  a  capias  ad  satisfaciendum^  after  be  *" 
tenders  the  debts  "and  costs  (5)  he  becomes  a  trespasser  oi  initio  (/)  (2). 
If  the  abuse  be  merely  a  nonfeasance,  or  any  act  not  in  itself  a  fbrcible 
trespass,  case  for  such  abuse  or  wrongful  act,  and  not  trespass,  is  in  gen- 
eral  the   proper  remedy   (ji)    (3).     And   in   general,  when  the  act  com- 
plained of  consists   of  a  mere   nonfeasance ;  as  if  the  sheriff,  or  a  magis- 
trate, Ac.  improperly  refused  bail,  or  to  act,  when  they  should  do  so ;  an 
action  upon  the  case,  and  not  an  action  of  trespass,  is  the  form  to  bo  adopt- 
ed (2:)  (4). 

Sixthly^  When  a  ministerial  officer  proceeds  without  warrant,  on  the  Cthly. 
information  of  another,  trespass,  and  not  case,  is  the  proper  form  of  action  'MinUterial 
against  the  informer,  if  it  turn  out  that  no  offence  for  which  an  arrest  with-  LrtTa^cu*- 
out  warrant  is  justifiable  had  been  committed  by  any  person  (y)  ;  and  ties-  ing. 
pass  is  the  remedy  against  the  informer,  if  there  *were  no  warrant,  although  [    *186  ] 
it  appear  that  some  person  had  committed  the  offence,  and  it  be  one  (br 
which  an  arrest  might  legally  be  made  without  a  warrant,  provided  there 
was  not  reasonable  or  probable  cause  for  charging  the  plaintiff  with  having 
committed  the  offence.     When  an   officer   proceeds   without   warrant,   and 
without  foundation,  upon  his  own  apprehension,  trespass  is  the  proper  form 
of  action  against  him  (z).  ,, 

Seventhly,  But  no  person  who  acts  upon  a  regular  writ  or  warrant  can  proceedings 
be  liable  to  this  action ;  however  malicious  his  conduct ;  but  ease  for  the  regular  in 
malicious  motive  and  want  of   probable  cause  for  the  proceeding,  is  the  Z^'*"^* 
inly  sustainable  form  of  action  (a)  (5). 


q)  Cowp.  1;  8  B.  &  P.  228.  As  to  when 
party  justified  in  breaking  open  doors^  &o. 
see  2  Moore,  807;  8  Taant.  250,  2  B.  &  Aid. 
592. 

(r)  5  B.  &  Aid.  626. 

(s)  Per  Denniaon,  J.,  1  Wils.  154. 

(0  Bac.  Ab.  Trespass,  B. ;  2  Bla.  Bep.  1218; 
ante,  170. 

(tf)  JinU,  179;  6  B.  &  a  485. 

{X)  Ante,  127, 184,  179;  8  B.  &  P.  661;  1 
Leon.  823;  8  WUs.  842,  843;  8  M.  ^  SeL 
421. 


(y)  6  T.  R.  816;  2  Bing.  623;  1  Campb. 
187.  The  officer  is  not  liable  if  he  act  on  in- 
jBormation  of  a  fislony,  although  no  oflfeoce  had 
been  committed,  8  Taunt.  14;  6  Bing.  526;  1 
Chit.  Crim.  Law,  21,  22. 

(z)  1  Salk.  396;  1  Ld.  Raym.  464;  2  Stro. 
820;  8  Taunt  14;  1  Chit.  Crim.  Law,  21, 
22. 

(a)  jJnie,  138 ;  8  T.  R.  186;  Boot  t>.  Cooper, 
1  T.  R.  685,  reported  alao  in  8  Esp.  Rep.  186; 
8  B.  &  P.  226;  6  T.  R.  816;  Hal.  P.  C.  151. 


liable  unless  the  arrest  were  made  by  their  direction,  and  an  action  on  the  case  will  not  lie 
against  them  for  not  countermanding  the  execution  after  return  day.  Vail  v.  Lewis,  Adams 
V.  Freeman,  ubi  supra;  Hollister  v.  Johnson,  4  Wend.  639. 

(1)  See  Doughiss  v.  The  State,  6  Yerger,  625;  Steadman  v.  Crane,  11  Metcalf,  295. 
Those  who  aid  the  sheriff  in  making  an  arrest  by  breakiDg  an  outer-door  of  the  defendant's 

dwelling-house,  are  trespassers,  though  they  act  by  command  of  the  sheriflL  Hooker  v.  Smith, 
19  Vermont,  161. 

(2)  MeUyille  r.  Brown,  15  Man.  82. 
(8)  See  Humphrey  v.  Case,  8  Conn.  102. 
(4)  Vide  Home  v.  Constant,  4  John.  82. 

(6)  Plummer  v.  Dennett,  6  GreenL  421,  and  the  American  cases  there  cited.  Luddington  «. 
Peck,  2.Conn.  700;  Beaty  v.  Perkins,  6  Wend.  882;  Bell  v.  Clapp,  10  John.  268;  Hayden  y. 
Shed,  11  Mass.  600;  Owens  v.  Starr,  2  Litt.  284;  Turner  v.  Walker,  8  GiU  &  John.  377; 
M*Hugh  V.  Pundt,  1  Bayley,441;  WatBon  v.  Watson,  9  Conn.  141;  Kennedy  v.  Terrill,  Harden, 
490;  Morris  v.  Scott,  21  Wend.  281.  Fortuer  v.  Tamagan,  8  Porter,  257;  Wilcox  v.  Smith, 
5  Wend.  281;  Savacool  v.  Boughton,  5  Wend.  170;  Noble  v.  Holmes,  6  Hill,  194;  Horton  v. 
Hendershot,  1  Hill,  118;  Jermaine  v.  Waggener,  1  Hill,  279;  Parker  v.  Walros,  16  Wend.  614; 
Miller  v.  Qrioe,  1  Richardson,  147,  Hart  v.  Dubois,  20  Wend.  286. 
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OF  THE   FORMS  OF  ACTIONS. 


IV. 
TBESPAaS. 

Plcadhig, 


The  declaration  in  this  action  contains  a  concise  statement  of  the   injury 
complained  of  whether  to  the  person,  or  to  personal  or  real  property,  and 
should  allege  that  such  injury  was  committed  vi  et  armis  and  contra  pacein. 
The  pleading  rules  of  Hilary  T.  4  W.  4,  ordered,  that  in  action  of  tres- 
pass quare  clansnin  f regit ^  the  close  or  place  in  which,  &c.  must  be  de- 
signated  in  the  declaration  by  name  or  abuttals^  or  other  description^  in 
failure  whereof  the  defendant  may  demur  specially.     The  same  rules  also 
affect  the  pleas  and  other  pleadings.     The  stat.  3  &  4  W.  4,  c.  42,  s.  21, 
enables  a  defendant,  in  some  cases  of  trespass  for  injuries  to  personal  or 
real   property,  to  pay   money   into   Court,  after   obtaining  leave  from  the 
Court  or  a  judge  for  the  purpose.     The  general  issue  is  not  guilty  of  the 
trespasses  as  alleged  by  the  plaintiff;  and  under  it  few  matters  of  defence 
can  be  given  in  evidence,  and  consequently  the  pleadings  in  this  action  re- 
quire much  attention.     In  an  action  of  trespass  for  assault  and  battery  to 
the  person,  and  in  trespass  to  real   property,  if  the  damages  recovered  by 
verdict  be  ujwler  40^.  the  plaintiff  will  in  general  recover  no  more  costs 
than  damages  {b) ;  but  where  there  has  been  a  false  imprisonment,  or  an 
injury    to,   or   asportation   of,  a  personal   chattel,  it  is  otherwise.      The 
verdict    and  judgment  are   fbr  the   damages   assessed  by  the  jury,  and 
costs  (1). 


L*187    ] 

V. 

E/ECTMEMT. 


*V.    EJECTMENT  {U). 

This  action  lies  for  the  recovery  of  the  possession  of  real  property,  ir* 
which  the  lessor  of  the  plaintiff  has  i\\Q  legal  interest  and  ^  possessor  ff 
right  not  barred  by  the  statute  of  limitations  (c).  It  is  not  a  real  action, 
nor  a  mere  personal  action;  but  is  what  is  termed  a  mixed  action,  paitly 
for  the  recovery  of  the  thing  or  property  itself,  and  partly  to  recover  dama- 
ges. It  is  true  that  in  general  the  damages  recovered  in  an  action  of 
ejectment  are  merely  nominal,  but  in  some  cases  between  landlord  and 
tenant  such  damages  are  in  effect  the  full  amount  of  the  mesne  profits  up 
to  the  time  of  trial  {d).  It  is  now  brought  in  the  name  of  a  nominal 
plaintiff,  whose  supposed  right  to  the  possession  is  founded  on  a  supposed 
demise  made  to  him  by  the  party  or  parties  really  entitled  to  the  possession 
of  the  property,  or  sometimes  several  demises.  This  remedy  is  attended 
with  the  peculiar  advantage,  that  by  introducing  several  counts  on  the 
demise  of  different  persons,  all  risk  of  defeat,  on  account  of  any  doubt  in 
whom  the  legal  right  is  vested,  may  in  general  be  avoided.  The  action 
cannot  be  commenced  until  the  real  plaintiff  *s  7-/^A/ o/"  e«^ry  has  accrued. 
If  that  take   place  in  term,  the  declaration,  which  is  the  first  proceeding  in 


{b)  Tida,  9tb  edit.  968.  There  are  some 
exceptions,  vide  id,  963  to  968. 

(6)  As  to  the  history  of  this  action,  see  8 
Bla.  Com.  199;  the  nature  of  it,  3  Wils.  120; 
2  Burr.  667,  668;.Sclwyn'8  Ni.  Pri.  Ejectment; 
Run.  ejectment;  Tidd;  ch.  45,  1189,  9th  edit; 
and  the  excellent  work  of  Mr.  Sergeant  Adams, 


2d  edit.  See  the  act  1  Geo.  4,  o.  87,  for  facili- 
tating proceedings,  &c.  by  landlord  against 
tenant  holding OTer;  andll  G.  4,  and  1  W.  4, 
c.  70. 

(c)  7  T.  R.  47;  2  Burr,  668;  8  T.  R.  2. 

(rf)  Under  stat  1  G.  4.  c.  87,  Chitty's  Sam. 
Prac.  227 ;  8  Ring.  656. 


(>)  See  the  cflfect  of  the  recovery  of  a  judgment  in  tretpass  and  trover  for  carrying  away  the 
phiintiff 's  goods.    Floyd  v,  Browne^  1  Rawle  121;  White  v.  Philbrick^  5  Greenl.  147. 
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• 

the  suit,  may  be  deliyered  in  and  entitled  of  such  term ;  or  if  the  right  of  ^* 

entry  accrue  in  vacation,  the  declaration  may  be  delivered  any  time  before  "■^"^^'''• 
the  next  essoign  day,  enlitled  of  the  preceding  term.  In  either  case  a 
notice  accompanies  the  declaration,  requiring  the  party  in  possession  to 
appear  in  the  term  subsequent  to  that  of  ithich  the  declaration  is  entitled 
(e).  But  in  ejectment  by  a  landlord  against  his  tenant,  or  other  person 
claiming  under  such  tenant,  the  practice  has  been  very  lately  altered  with 
respect  to  the  issuable  terms ;  in  order  to  give  landlords,  whose  right  of 
entry  accrues  in  or  shortly  after  either  of  those  terms,  an  opportunity  of 
bringing  action  of  ejectment  and  having  them  tried  at  the  ensuing  assizes. 
The  statute  (/)  provides,  that  where  in  such  actions  the  tenancy  expires 
or  right  of  entry  accrues  in  or  after  Hilary  or  Trinity  Term,  the  lessor  cf 
the  plaintiff  may,  at  any  time  within  ten  days  after  such  tenancy  shall ' 
expire  or  right  of  entry  accrue,  serve  a  declaration  in  ejectment,  entitled 
of  the  day  next  after  the  day  of  demise  in  such  declaration,  *whether  the  [  *188  ] 
same  shall  be  in  term  or  vacation,  with  a  notice  to  appear  and  plead  within 
ten  days ;  and  proceedings  may  be  had,  and  rules  to  plead  given,  in  the 
same  manner  as  if  the  declaration  had  been  served  before  the  preceding 
term  ;  but  no  judgment  can  be  signed  against  the  casual  ejector  until  de- 
fault of  appearance  and  plea  within  such  ten  days ;  and  it  is  requisite  to 
give  six  clear  days'  notice  of  trial  before  the  commission  day  of  the 
assizes  at  which  the  action  is  to  be  tried.  The  statute  also  provides  that 
a  judge  of  either  of  the  Courts  at  Westminster  may,  upon  summons,  give 
time  to  plead,  or  stay  or  set  aside  the  proceedings,  or  postpone  the  trial  until 
the  next  assizes,  &c. 

Mere  nominal  damages  and  costs  are  recoverable  in  this  action ;  and  in 
order  to  complete  the  remedy  for  damages,  when  the  possession  has  been 
long  detained,  an  action  of  trespass  for  the  mense  profits  must  in  general 
be  brought,  after  the  recovery  in  ejectment  (^)  (1).  This  action  of  eject" 
metit  may  be  considered  with  reference,  first,  to  the  nature  of  the  property 
or  thing  to  be  recovered;  secondly  the  ri(;ht  to  such  property;  and, 
thirdly  J  to  the  nature  of  the  ouster  or  injury. 

This  action  is,  in  general,  only  sustainable  for  the  recovery  of  the  pos- 
session of  real  property  (A),  as  for  land,  or  building  annexed  to  the  land, 
upon  which  an  entry  might  in  point  oi  fact  be  made,  and  of  which  the 
sheriiF  could  deliver  actual  possession  (2).  Therefore  it  is  not  in  general 
sustainable  for  the  recovery  of  property  which  in  legal  consideration  is  not 
tangible  (8) ;  as  for  an  advowson,  rent,  common  in  gross  or  other  incor- 
poreal hereditament;  or  a  water-course,  where  the  land  over  which  the  water 
runs  is  not  the  property  of  the  claimant,  &c.  (i).  Nor  is  it  sustainable  for 
a  movable  chattel,  such  as  a  stall      ). 

(e)  And  in  certain  cases  between  landlord  description,  see  Run.  Eject.  121  to  186;  Sel- 

and  tenant  to  put  in  bail,  if  ordered  by  court  wyn's  Ni  Pri.  Eject. ;  Adams  on  Eject.  18,  &c., 

&c.  1  Geo.  4,  c.  87,  s.  L  and  Tidd,  9th  Edit.  1190. 

{f)  1  W.  4,  c.  70,  8.  86.  (t)  8  Bla.  Com.  206;  Yelv.  143;  Run.  Eject 

Ig)  As  to  the  action  for  mesne  profits,  see  181  to  186;  Adams,  18,  20. 
fOiU  1^2.  {j)  1  Car.  &  P.  128. 

(A)  For  what  an  ejectment  lies,  and  the 


(1)  Vide  Cnmmins  v.  Noyes,  10  Mass.  685.    Osbonm  v.  OsbourD,  11  Serg.  &  R.  65. 

(2)  Black  V.  Hepburn,  2  Yeates,  881.    Vide  Jackson  v.  Buel,  9  John.  298;  Nichols  v.  Lewis, 
15  Conn.  187. 

(8)  See  Judd  v.  Leonard,  1  D.  Chip.  204;  Black  v.  Hepburn,  2  Teates,  831;  Den  v.  Craig, 
8  Green,  191. 


188  OF  THB  FORMS  OF  ACTIONS. 

^  But  ejectment  lies  for  common  appendant  or  appurtenant,  if  demanded 

EJTOTKBKT.  ^^  guch,  With  the  knd  in  respect  of  which  it  is  claimed,  for  the  sheriff,  by 
*™  g^vi^g  possession  of  the  land,  gives  possession  of  the  common  (Ar).  Qnare 
itnpedit  is  the  proper  remedy  for  the  recovery  of  a  church  or  rectory 
where  the  church  is  full;  but  ejectment  lies  for  a  church  or  rectory  when 
demanded  as  such,  if  the  lessor  has  been  presented,  instituted,  and  induct- 
ed ;  and  for  this  purpose  the  church  is  void  if  the  adversary  was  simoniacal- 
ly  presented  (/).  Ejectment  also  lies  for  tithes^  by  the  statute  of  82 
Hen.  8,  c.  7,  s.  7  («*).  This  action  is  also  maintainable  for  a  coal  mine 
[  *189  ]  (n)  ;  for  a  fishery  (o)  ;  for  the  *prima  tonsuraot  land  {q)  ;  for  hay,  grass, 
and  after-math  (r)  ;  and  for  the  pasture  of  sheep  {s).  It  is  necessary  to 
describe  with  some  degree  of  certainty  the  nature  of  the  property  in  the 
pleadings,  and  the  word  '*  tenement,^'  except  by  way  of  reference  to  an  ante- 
cedent specification  of  particular  descriptions,  is  too  general  {t)  ;  and  if  a 
water-course  (1),  where  the  grounds  also  belong  to  the  plaintiff,  is  sought 
to  be  recovered,  it  must  be  described  as  so  many  acres  of  land  covered  with 
water  (w). 
2diy.  Theti-  With  respect  to  the  title,  a  party  having  a  right  of  entry,  whether  hia 
tie  thereto,  title  be  in  fee-simple,  fee-tail,  or  in  copy-hold,  or  for  life,  or  years,  may 
support  an  action  of  ejectment ;  but  the  right  of  possession  must  be  of  some 
duration,  and  exclusive  ;  and  therefore  an  ejectment  cannot  be  supported 
for  a  standing  place,  or  where  a  party  has  merely  a  license  to  use  land, 
&c.  (a:). 

Tl)o  general  rule  governing  this  action  is  that  the  lessor  of  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title,  and  of  course  he  cannot  in 
general  found  his  claim  upon  the  insuflSciency  of  the  defendant's  (y)  (2),  for 
possession  gives  the  defendant  a  right  against  every  person  who  cannot  show 
a  sufficient  and  better  title,  and  the  party  who  would  change  the  possession 
must  therefore  first  establish  a  legal  title  (^r).  But  it  seems  that  prior  pos^ 
session  even  for  a  short  period,  is  a  sufficient  prima  facie  title  against 
a  mere  wrong-doer  or  intruder  (a).  And  therefore  if  a  stranger  who  has  no 
color  or  title  should  evict  a  person  who  has  been  in  quiet  possession  even 
short  of  twenty  years,  without  a  strict  legal  title,  the  person  evicted  may 
maintain  ejectment  against  the  intruder  (6).     A  lessee  whose  tenancy  is  de- 

(k)  1  Stra.  54;  Rep.  temp.  Hardw.  127;      for  a    messuage    and    tenement,^*  was    do 

Bui.  N.  P.  99.  grouDd  of  error.    8oe  in  general  Adams,  2d 

(/)  8  B.  &  C.  25.  edit  26. 

(«i)  8  Bla.  Com.  206;  BuL  N.  P.  99;  2  (u)  Yelv.  143;  Co.  Lit.  4  b. 

Saund.  804,  n.  12.  (ar)  ^nte,  202;  2  East,  100;  11  East,  845. 

in)  Cro.  Jac.  150.  (y)  5T.  IL  107,  n.  b.;  11  East,  488;  Adams, 

(0)  1  T.  R,  861.  82. 

(q)  Burr.  188.  146.  («)  4  Burr.  2487;  1  East,  246;  Run.  Eject 

(r)  Hardr.  880.  16;  2  T.  R.  684;  7  Id.  47. 

(s)  2  Ball.  96.  (a)  7  Bing.  846;  Doe  v.  Dyball,  1  Mood. 

(t)   1  East,  441 ;  2  Stra.  884.     Where,  how-  ^  M.  846;  soe  fully  1  Chitty's  Gen.  Prac  141, 

ever,  ejectment  was  brought  for  twenty  messu-  278. 

ages,  twenty  ienemenis,  &c.,  the  Court  of  C.  (6)  Jd.  ibid;  M.  &  M.  246;  but  2  T.  R. 

P.  after  verdict  and  writ  of  error,  allowed  the  749,  seems  contra  ;   see  1  East,  246 ;  but  2 

record  to  be  amended  by  striking  out  **  twenty  East,  469;  13  Ves.  119;  Adams  on  Eject  82; 

tenements.'*     1  Moore  &  P.  480;  and  in  8  B.  It  is  clear  that  trespass  would  lie  in  such  a  case 

&  C.  70,  it  was  held,  that  the  declaration  being  against  a  stranger,  1  East,  244;  4  Taunt.  548. 

(1)  A  reservation  in  a  deed,  of  right  for  the  grantor  to  erect  and  occupy  a  milldam,  is  such  a 
tenement  as  may  be  rcoorered  in  ejectment     Jackson  v.  Buel,  9  John.  298. 

(2)  Eldon  V.  Doe,  6  Blaokf,  841.  Huddleston  v,  Qarrett,  8  Humph,  629;  Winn  r.  Cole,  Walk- 
er,  119.  But  a  defendant  cannot  in  Pennsylvania,  avail  himself  of  this  rule  against  a  party 
whom  he  has  fraudulently  induced  to  buy  a  bad  title.  Lane  v,  Reynard,  2  ISerg.  &.  R.  6& 
But  see  Walker  v.  Boulter,  Addis.  890,  893. 
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termined  will  not  in  general  be  permitted  to  insist  tbat  his  lessor  bad  no  title  ^• 

to  demise  and  recover  (c) ;  nor  will  a  third  person  in  such  case  *  be  allowed  '^■*'^^'^'''- 
to  defend  as  landlord  (rf)  ;  and  if  he  have  entered  into  the  consent  rule,  the  I  *190  J 
Court  will  discharge  the  same  with  costs  (^e) ;  but  after  the  expiration  of  a 
notice  to  quit,  given  to  him  by  his  landlora,  the  tenant  may  fihow  that  bis 
landlord's  title  is  at  an  end  (/).  The  lessor  of  the  plaintiff  must  also  have 
a  strict  kffal  right  (^)  (2)  ;  a  mere  equitable  (8)  and  bene&cial  interest ' 
without  a  legal  title,  will  not  suffice,  and  the  doctrine  that  the  legal  estate 
cannot  be  set  up  at  law  by  a  trustee  against  his  cestui  que  (rust  no  longer 
prevails  (A)  (4).  But  where  trustees  ou^kt  to  convey  to  the  beneficial 
owner,  it  will,  afler  a  lapse  of  many  years  and  under  certain  circumstances, 
be  left  to  the  jury  to  presume  that  they  have  conveyed  accordingly ;  so 
where  the  beneficial  occupation  of  an  estate  by  the  possessor  under  an  equi- 
table title  (i)  mducw  a  fair  presumption  that  there  has  been  a  conveyance 
of  the  legal  estate  to  such  possessor  (A:).  But  when  the  facts  of  the  case 
preclude  such  presumption,  the  party  having  only  the  equitable  interest  can- 
not prevail  in  a  Court  of  law  (/).  Where  a  lessor  and  his  lessee  joined  in 
an  under-lease  to  a  third  person,  in  which  it  was  provided  that  if  the  under- 
lessee  should  be  guilty  of  a  breach  of  covenant,  then  the  first  lessor  and  his 
lessee  might  enter ;  it  was  held,  that  on  breach  of  the  covenant  in  the  lease 
to  the  under-lessee,  ejectment  might  be  maintained  by  the  first  lessee  alone 
(m). 


and  according  to  Allen  r.  RiTington,  2  Saund. 
Ill;  4  Taunt.  548,  n.  (a),  priority  of  posses- 
Bion  alone  gives  a  good  title  to  the  lessor  of  the 
plaintiff  against  the  defendant  and  all  the 
world,  except  the  person  who  has  a  better  title; 
and  this  rule  applies  to  the  defendant,  8  East, 
856  In  the  case  of  personal  property,  it  is 
clear  that  a  person  having  possession,  though 
without  any  title,  may  support  trespass,  detin- 
ue, or  trover  against  a  stranger  who  takes  away 
the  property,  see  2  Saund.  47  c. ;  and  it  seems 
better  policy  to  protect  the  quiet  possession  of 
land  against  any  person  but  the  real  owner, 
than  to  encourage  a  struggle  for  the  possession 
by  a  party  having  no  color  of  title  (1). 

(c)  2  Bla.  Rep.  1259;  7  T.  R.  488;  ud  vide 
4  T.  R.  688;  Peake's  Law  of  £vid.  818;  2 
Campb.  11,  in  notes;  8  M.  ^  Sel.  516. 


{d)  4  M.  &  Sel.  847,  848;  Doe  v.  Mills,  1 
Mood.  &  Rob.  885;  2  Adol^^-  El.  17. 

(e)  2  Younge  4r  Jarvis,  88. 

(/)  3  M.  &  Sel.  516;  seel  D.  &  Ry.  N.  P. 
C.  1;  but  see  4  M.  &  Sel.  847,  and  ante,  189, 
note  (c). 

(^)  8  T.  R.  2  Adams,  88. 

(A)  5  East,  188;  11  Id,  884. 

(t)  But  no  presumption  that  an  outstand- 
ing term  has  been  satisfied  will  be  made  in 
favor  of  a  party  having  no  merits,  and  not 
having  the  equitable  title.  4'0.     G  Ding.  174. 

(k)  4  T.  k  688;  7  Id,  8,  47;  2  B.  &  A. 
782;  8  T.  K.  122;  8  East,  248,  268. 

(/)  Id,  ibid. 

(m)  Bedford  v.  White,  4  Bing.  276;  Moore, 
526,  S.  C. 


(1)  In  Smith  v.  Lorilard,  10  Johns.  888,  it  was  held  that  a  prior  possession  short  of  twenty 
years  under  a  claim  or  assertion  of  right,  will  prevail  over  a  subsequent  possession  of  less  than 
twenty  years  when  no  other  evidence  of  title  appears  on  either  side;  but  that  it  was  to  be  under- 
stood that  the  prior  possession  of  the  plaintiff  had  not  been  voluntarily  relinquished  without  the 
animiu  revertendi^  (as  is  frequently  the  case  with  possession  taken  by  8quaUer$)^  and  that  the 
subsequent  possession  of  the  defendants  was  acquired  by  mere  entry  without  any  lawful  right. 
And  see  Bateman  v.  Allen,  Cro.  Eliz.  487.  Jackson  v.  Uazen,  2  Johns.  22;  Jackson  v.  Harder, 
4  Johns.  202;  The  People  v.  Leonard,  11  Johns.  504. 

(2)  Sue,  however,  Hopkins  v.  Ward,  6  Munf.  88. 

(8)  Ace  Jackson  v.  Pierce,  2  John.  221;  Jackson  v.  Deyo,  8  John.  417;  Jackson  v.  Sisson, 
2  John.  Caa.  821;  Goodlittle  v.  Way,  1  Term,  735;  Doe  d.  Eberall  v,  Lowe,  1  H.  447.  And 
equitnble  title  is  no  offence  in  ejectment.  Lindley  v,  Coates,  1  Ohio,  248;  Spencer  v.  Markle,  2 
ib.  263;  Holt  v.  Hempbell,  8  ib.  282;  Starle  v.  Smith,  5  ib.  455;  Stuart  r.  Parish,  6  ib.  476; 
Moore  v.  Burnet,  11  ib.  384;  Jackson  v.  Pierce,  2  John.  221;  Sinclair  v.  Jackson,  8  Cowen, 
513;  Thompson  v.  Wheatley,  5  Smedes  &  Marsh,  499;  Winn  v.  Cole,  Walker,  119. 

(4)  Vide  Jackson  v.  Sisson,  2  John.  Cas.  821;  Jackson  v.  Chase,  2  John.  84;  Jackson  v. 
Pierce,  Id.  226;  5  Halst.  158.  A  trustee  may  recover  in  ejectment  against  his  cestui  que  irutt. 
Beach  v.  Beach,  14  Vermont,  28.  But  see  as  to  what  title  is  sufficient  in  Pennsylvania,  Whar- 
leu's  Digest,  tit  Ejectment 
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by  whom 
committed. 


The  lessor  of  the  plaintifiF  must  also  in  this  action  have  the  right  of  pos^ 
session  at  the  time  of  tJie  demise  laid  in  the  declaration  and  at  the  com- 
mencement of  the  action  {ii)  (1).  Therefore,  the  doctrine  which  formerly 
prevailed,  that  a  mortgagee  might  maintain  an  ejectment  to  get  into  the 
receipt  of  the  rents  and  profits,  without  giving  a  notice  to  quit,  though  a 
tenant  under  a  demise  anterior  to  the  mortgage  be  in  possession,  is  now 
exploded  (o)  ;  and  a  remainder-man,  or  reversioner,  cannot  support  this 
action  whilst  the  right  of  possession  is  in  another  (2).  Nor  can  ejectment 
be  sustained  where  the  right  of  entry  of  the  real  owner  of  the  estate  -is 
taken  away  {p) ;  either  by  twenty  years'  adverse  possession  (^)  (3)  ;  or 
in  some  cases  by  a  descent  (4),  from  the  person  who  made  the  ouster  to 
]  his  heir,  when  a  writ  of  entry  must  be  resorted  to  (;*)  ;  or  *by  a  discontinu- 
ance (s),  in  which  case  frequently  the  remedy  for  the  issue  in  tail  is  only 
by  writ  of  formedon  (^).  But  the  circumstances  of  tJie  title  of  lessor  of 
the  plaintiff  having  expired  (i^),  or  of  his  being  tenant  for  life,  and  hav- 
ing died  (a-),  since  the  day  of  the  demise  laid  in  the  declaration,  affords 
no  ground  of  objection  on  the  trial,  and  proceedings  may  be  continued  in 
the  name  of  the  nominal  plaintiff  for  the  recovery  of  mesne  profits  and 
costs. 

An  actual  entry  is  not  in  general  necessary  for  the  support  of  this  action 
(5),  as  it  is  in  trespass;  but  to  avoid  a  fine  with  proclamations,  it  must  be 
made  (y)  ;  and  in.  many  cases,  though  not  absolutely  necessary,  an  entry  is 
advisable  ;  thus  an  ejectment  may  be  brought  even  after  twenty  years  adverse 
possession,  if  there  has  been  an  actual  entry  within  the  twenty  (6)  years,  and 
ejectment  be  brought  within  a  year  after  such  entry  (^z)  ;  and  trespass  will 
not  lie  for  mesne  profits,  which  occurred  before  an  actual  entry  made  to 
avoid  a  fine  (a). 

This  action  is  only  suitable  for  what  in  fiict,  or  in  point  of  law, 
amounted  to  an  ouster  or  dispossession  of  the  lessor  of  the  plaintiff  (6). 
But  such  ouster  may,  and  usually  is,  by  merely  holding  over ;  and  an  im- 
mediate tenant  may  be  sued  for  the  holding  over  by  his  under-tenant, 
though  against  his  will  (c).  It  is  necessary  that  the  possession  should  be 
adverse  or  illegal  at  the  time  of  the  supposed  demise  laid  in  the  declara- 


{n)  2  East,  257;  13  Id.  210;  Cro.  Eliz.  (a) 

800;  2  M.  &  Sel.   446.     But  a  oopyholder  657. 

may  lay  the  day  of  demise  between  the  sur-  (t) 

render  and  his  admittance,  16  East,  208.  42;  8 

(0)  Run.  Eject.  109;  3  East,  449.  («) 

{p)  3   Bla.   Com.  171,  206;   Run.   Eject.  (x) 

284,  43.  (y) 

iq)  2lJao.  1,6.  16;  7  East,  299.     What  (z) 

is  not  considered  adverse  possession,  Adams,  (a) 

47,  51,  70;  8  B.  4-  C.  757,  418;  8  Id.  717;  (6) 

see  5  B.  &  Aid.  232;  Tidd,  9th  edit.  1195.  (c) 

(r)  8  Bla.  Com.  176,  206;  Run.  Eject.  43; 
tupra,  note  (p).  When  not,  see  8  M.  &  Sel. 
271. 


Ante,  190,  n.  (p);  Sclw.  N.  P.  652  to 

1  Saund.  812  c.  261,  n.  3;  Run.  I^ect 
Bla.  Com.  206;  Bui.  N.  P.  99. 

8  Campb.  447. 

2  Stra.  1066;  8  Campb.  466. 

1  Saund.  819,  261,  n.  8;  9  East,  17. 

2  Saund.  819.  o 

7T.  R.  727;  1  Saund.  819  b. 
8  Bla.  Com.  199. 
Post,  195. 


(1)  Eggleston  v.  Bradford,  10  Ohio,  312;  Wilson  v,  Inloes,  11  GUI  &  John.  351. 

(2)  Vide  Jackson  v.  Schoonmaker,  4  John.  890. 

(3)  Jackson  v.  Wheat,  18  John.  44;  Smith  v,  Lorillard,  19  ib.  856;  Smith  v.   Burtis,  9  ib. 
147;  Doe  v,  Campbell,  10  ib.  47Z. 

(4)  A  descent  cast  does  not  in  Ohio  bar  an  ejectment.     Holt  v  Hemphill,  3  Ohio,  282. 

(5)  Viile  Jackson  p.  Crysler,  1  John.  Cas.  125;  Siglar  v.  Van  Riper,  10  Wend.  414;  Beech«r 
V.  Parmele,  9  Vermont,  352;  Rood  v.  Willed,  Brayt.  67;  Holt  v.  Ilempell,  8  Ohio,  232. 

(6)  But  such  entry  must  be  for  the  purpose  of  taking  possession.    Jackson  v.  Schoonmaker,  4 
John.  890 
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tion  m  ejectment  {(f)  ;  for  if  there  be  no  ouster,  or  the  defendant  be  not  in  "''• 

possession  at  the  time  of  the  bringing  of  the  action,  it  will  fail  {e)  (1) ;  and  "  ^^^' 
in  such  case  the  plaintiff  should  proceed  by  action  of  trespass.  An  action 
of  ejectment  is  sustainable  against  a  person  who  occupied  a  house  and  with- 
held possession,  though  he  did  so  merely  as  the  servant  for  another  (/). 
An  actual  ouster  may  be  by  driving  cattle  out  of  the  land,  or  by  not  suffer- 
ing the  party  to  occupy  it ;  and  in  such  case  even  one  tenant  in  common  (2) 
may  support  an  ejectment  against  his  co-tenant :  but  in  general  the  mere  re- 
ceipt of  all  the  profits  by  the  latter  will  not  amount  to  an  ouster  {(/).  If  a 
tenant  underlet,  and  at  the  end  of  his  term  his  sub-tenant  refuse  to  quit, 
the  original  lessor  may  support  ejectment  against  both,  and  both  are  liable 
to  pay  mesne  profits  (A).  . 

The  requisites  and  forms  of  the  declaration  in  this  action  are  pointed  out  Pleadinga, 
in  the  second  volume.     The  count  or  counts  should  be  on  the  *demi8e  of  *®' ^  ^^ 
the  person  entitled  to  the  lethal  estate  and  to  the  riffht  of  possessio7i  at  the  L    ■'■^^    J 
time  of  the  supposed  demise  (?)  ;  and  although  the  form  is   free  from  diffi- 
culty, yet  great  care  must  be  observed  in  applying  the  same  ;  thus  if  one  or 
more  tenants  in  common  were  stated  in  one  count  to  have  jointly  demised  . 
to  the  nominal  plaintiff,  instead  of  inserting  separate  demises,  the  action 
would  fail  (A:).     On  the  other  hand,  unnecessary  counts  should  not  be  in- 
serted, because,  if  the  plaintiff  should  not  establish  all  on  the  trial,  he  would 
have  to  pay  costs  (/). 

The  premises  must  be  described  with  certainty  (m)  ;  and  the  omission  of 
the  description  where  the  premises  are  situate,  is  error,  though  the  county 
and  vill  in  which  the  demise  was  made  have  been  stated  in  the  declaration 
and  the  venue  in  the  margin  (m)  (3). 

If  the  defendant  appear,  he  must,   by  the  terms   of  the  consent  rule, 
plead  only  the  general  issue,  though  he  may,  by  leave  of  the  Court,  plead 
to  the  jurisdiction  (o).     The  damages,  we  have  seen  are  merely  nominal, 
and  it  is  usual  to  remit  them,  in  order  to,  recover  a  real  compensation  in  an 
action  of  trespass  for  the  mesne  profits  (4),  which  may  be  brought  in  the 


id)  18  East,  210,  212;  2  East.  257. 

(e)  7  T.  R.  827;  1  B.  &  P.  573. 

(/)  Doe  d.  Caff  v.  Stradling,  Sitting  at 
Westminster  after  Trin.  Term.  1817,  coram 
Mr.  Jastice  Bayley,  1  Chit.  R.  119. 

is)  Run.  Eject.  194;  Co.  Lit  299  b;  Cowp. 
217;  Adams,  52. 

{h)  Roe  r.  Wiggs.  2  New  Rep.  830;  but 
see  Bourne  v,  Richards,  4  Taunt.  720. 

(t)  7  T.  R.  47;  2  M.  &  Sel.  447;  16  East, 
208.  A  party's  name  should  not  be  inserted 
as  a  lessor  merely  to  exclude  his  evidence  for 


the  defendant,  8  Campb.  178;  and  if  a  les- 
sor's name  be  inserted  without  his  consent, 
the  Court  on  motion ,  wiU  order  it  to  be  struck 
out  of  the  declaration. 

{k)  Doe  r.  Errington,  3  Nev.  if  Man.  46. 

(/)  1  Harr.  &  Wo.  10. 

(m)  As  to  the  description  of  the  parish,  see 
1  Y.  &  J.  492. 

(n)  Doe  d.  Rogers  v.  Bath,  2  Nev.  &  Mam. 
440. 

(o)  Adams  on  Eject  241. 


(1)  Ace.  Jackson  v.  Hakes,  2  Caines,  885;  Cooley  v.  Penfield,  1  Vermont,  244;  M^Danielsv. 
Beed,  17  Vermont  674. 

(2)  Vide  Barnitz  v.  Casey,  7  Cranch,  466;  Shaver  p.  M'Graw.  12  Wend.  662.  The  revised 
statutes  declare,  that  if  the  action  of  ejectment  be  brought  by  tenants  in  common  against  their 
co-tenants,  they  shall  in  addition  to  other  necessary  evidence  prove  that  the  defendant  ousted 
the  plaintiffs,  or  did  some  other  act  amounting  to  a  total  denial  of  their  rights  as  co-tenants. 
Valentine  v.  Northrup,  12  Wend.  494. 

(8)  Clark  v.  Clark,  7  Vermont,  190;  Woosterr.  Butler,  13  Conn.  809;  Newman  v.  Lawless, 
6  Missou.  288. 

(4)  But  the  entry  of  the  remittitur  damnvm  is  mere  form,  and  the  want  of  it  wiU  not  pre- 
clude the  party  from  bringing  an  action  for  the  mesne  profits.  Van  Allen  v.  Rogers,  1  John. 
Ois.  281. 
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name  of  the  nominal  plaintiff  or  of  the  lessor  (p).  But  by  1  Geo..  4,  c.  87, 
s.  2,  at  the  trial  of  an  action  of  ejectment  bj  a  landlord  against  his  tenant, 
the  judge  may  permit  the  plaintiff,  after  proof  of  his  right,  to  recover  tho 
vfho\e  or  any  part  of  the  premises,  to  go  into  evidence  of  the  mesne  profits 
from  the  expiration  of  the  tenancy  down  to  the  time  of  the  verdict,  or  to 
some  day  specially  named  therein ;  and  the  jury  may  include  damages  for 
such  mesne  profits  in  their  verdicts  (1).  Full  costs  are  recoverable ;  but 
when  the  judgment  is  against  the  casual  ejector  by  the  default  of  the  party 
in  possession,  the  only  mode  of  recovering  the  costs  is  by  an  action  of  tres- 
pass for  the  mesne  profits  (2),  which  much  resembles  the  common  action  of 
trespass,  and  the  particular  properties  of  which  will  form  the  next  subject  for 
our  consideration.  Hhe  judgment  is  that  the  plaintiff  do  recover  his  term, 
(or  terms,  according  to  the  number  of  demises  in  the  declaration),  of  and  in 
the  tenements,  and,  unless  the  damages  be  remitted,  as  is  most  usual),  the 
damages  assessed  by  a  jury,  with  the  costs'  of  increase.  The  writ  of  pos- 
session, which  has  hitherto  followed  the  judgment  may  now  be  issued  imme- 
diately after  the  trial  at  I^isi  Prius ;  in  cases  where  the  verdict  is  given  for 
[  ^198  1  ^b®  plaintiff,  or  he  is  nonsuited  for  want  *of  the  defendant's  appearance  to 
confess  lease,  entry  and  ouster,  upon  the  judge's  certificate  to  that  effect, 
under  the  1st  Will.  4,  c.  90,  s.  38. 

If  upon  a  notice  to  quit,  given  to  a  tenant,  he  give  notice  to  his  under- 
tenants to  quit  at  the  same  time,  and  upon  the  expiration  of  the  notice  he 
quits  so  much  as  is  occupied  by  himself,  but  his  under-tenants  refuse  to 
quit,  an  ejectment,  and  also  an  action  of  trespass  for  mesne  profits  may  still 
be  maintained  against  him  for  so  much  as  his  under-tenants  have  not  given 
up  {q). 

A  termor  who  lets  to  an  under-tenant  cannot  afler  his  term  has  expired, 
enforce  the  continuance  of  the  under-tenancy  by  distress,  if  the.  under-tenant 
refuse  to  acknowledge  him  as  landlord,  or  pay  him  under  threat  of  dbtress, 
although  the  under-tenant  still  retains  the  possession. 


VI.  ACnON 
FOR  MESNE 
VB0PIT8. 


VI.  ON  THE  ACTION  FOR  MESNE  PROFITS  (3) 


The  action  of  ejectment,  as  at  present  conducted,  though  nominally  a 
a  genera .    ^^^^j  action,  being  altogether  a  mere  fiction,  it  being  brought  by  a  nofni- 


(p)  The  nominal  plaintiff  may  be  made  the 
plaintiff  in  an  action  for  an  escape  of  a  defend- 
ant out  of  an  execution  in  the  action  for  mesne 
profits,  2  M.  &  Sel.  478.    The  lessor  of  the 


plaintiff  cannot  release  the  action  of  ejectment, 
4  M.  ^  Sel.  800. 

iq)  Roe  V.  Wiggs,  2  Bos.  ^  Pul.  830;  but 
see  Bourne  v.  Richards,  4  Taunt.  72>). 


(1)  Mc.  in  PennsyWania,  Dawson  r.  M'Gill,  4  Wharf.  230. 

(2)  Vide  Baron  v.  Abeel,  3  John.  488. 

(8)  The  right  to  mesne  profits  is  a  necessary  consequence  of  a  recovery^  in  ejectment  Benson 
V.  Matsdorf,  2  John.  869;  Murphy  v.  Greinon,  2  Hayw.  145;  Poindexter  v.  Cherry,  4  Yerger, 
805.  See  Winkley  v.  Hill,  6  N.  Hamp.  891.  But  they  can  be  recovered  only  sinoe  the  time  of 
the  demise  laid  in  the  declaration.  Denn  v.  Chubb,  Coxe,  566,  and  previously  to  the  oommenoe- 
ment  of  the  action  of  the  ejectment  in  Connecticut.    Starr  v.  Pease,  8 Conn.  541. 

In  trespass  for  mesne  profits,  the  record  of  the  recovery  in  ejectment  is  conolusiye  of  the  title 
of  the  lessor  of  the  plantiff,  at  the  date  of  the  demise,  but  not  of  the  time  when  the  posseasioa 
commenced.  Poston  v.  Jones,  2  Dev.  &  Batt.  204;  Chirac  v.  Reinicker,  11  Wheat  280;  Whitting- 
ton  V.  Christian,  2  Rand,  858;  Buntin  v.  Duchane,  1  Blackf.  56;  Lloyd  o.  Nourse,  2  Rawle,  49. 

No  defence  can  be  set  up  in  bar  of  the  action  for  mesne  profits,  which  would  have  been  a  bar 
to  the  action  of  ejectment.     Baron  o.  Abeel,  8  John.  481;  see  Benson  v.  Matsdorf,  2  ib.  869. 

After  trespass  to  try  title -and  a  recovery,  no  other  action  will  lie  for  mesne  profits.  Sumter 
V.  Lekie,  Const.  Rep.  102. 
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nal  plaintiff  against  a  nominal  defendant  for  a  s^qtposed  ouster,  merel  j  nom-    ^^-  *^*^^ 

PROFITS. 


inal  damages  are  given  ;  and  satisfaction  for  the  injury  the  real  plaintiff  has 


sustained  by  being  kept  out  of  the  mesne  profits,  &c.  is  not,  in  general  in- 
cluded in  the  verdict  in  the  ejectment.  The  law  has  therefore  provided  a 
remedy  for  this  injury ;  namely,  by  an  action  which  is  inform  an  action  of 
trespass  vi  et  armis^  but  in  effect  to  recover  the  rents  and  profits  of  the  es- 
tate. It  is  inform,  an  action  of  trespass,  because  it  is  consequent  upon, 
and,  as  it  were,  supplemental  to,  the  action  of  ejectment,  and  therefore 
must  necessarily  be  of  the  same  species  with  it.  In  this  action  the  plain- 
tiff complains  of  his  ejection,  of  the  reception  of  the  mesne  profits  by  the 
defendant,  and  of  the  waste  or  dilapidations,  if  any  committed  or  suffered 
by  him,  and  prays  judgment  for  the  damages  thereby  sustained.  It  has 
been  said  that  the  lessor  in  ejectment  may,  if  he  please,  waive  the  trespass, 
and  recover  the  mesne  profits  in  an  action  for  use  and  occupation  (r)  ;  but 
this  election  must  be  limited  to  the  profits  accruing  antecedently  to  the  day 
'  of  the  demise  in  the  declaration  in  ejectment ;  for  the  action  for  use  and  oc- 
cupation is  founded  on  a  co7itract ;  the  action  of  ejectment  upon  a  wrojig  ; 
and  when  applied  to  the  same  period  of  time,  are  wholly  inconsistent  with 
each  other  ;  since  in  the  former  the  plaintiff  treats  the  defendant  as  his  ten-  p  »iai  -i 
ant,  and  in  the  *latter  as  a  trespasser  (/).     When,  however,  a  tenant  holds  ^  ^ 

over  after  the  expiration  of  the  landlord's  notice  to  quit,  the  landlord,  af- 
ter a  recovery  in  ejectment,  may  waive  bis  action  for  mesne  profits,  and 
maintain  debt  upon  the  4  Geo.  2,  c.  28,  against  the  tenant,  for  double  the 

J  early  value  of  the  premises  during  the  time  be  so  holds  over ;  for  the  dou- 
le  value  is  given  by  way  of  penalty,  and  not  as  rent  (w)  ;  but  it  is  not 
yet  settled  whether,  when  the  ejectment  is  founded  upon  a  notice  to  quit 
given  by  the  tenant ^  the  landlord  is  entitled  to  maintain  debt  upon  the  11 
Geo.  2,  c.  19,  for  double  rent :  the  better  opinion  seems  to  be  that  he  is 
not  (.r).  This  action,  however,  is  not  in  all  cases  necessary ;  for  by  the 
statute  (y),  in  actions  of  ejectment  between  landlord  and  tenant,  the 
landlord  may,  upon  such  proof  of  his  right  to  recover  possession  of  the 
whole  or  any  part  of  the  premises  mentioned  in  the  declaration,  give  evi- 
dence of  and  recover  in  such  action  the  mesne  profits  of  the  premises  from 
the  expiration  of  the  tenant's  interest  down  to  the  time  of  the  verdict,  or 
some  other  prior  day,  to  be  specially  mentioned  therein  ;  but  trespass  must 
be  resorted  to  for  the  profits  accruing  subsequently. 

The  action  for  mesne  profits  may  be  brought  pending  a  writ  of  error  in  By  whom  to 
ejectment,  and  the  plaintiff  may  proceed  to  ascertain  his  damages,  and  to  ^©^wi^g^t 
sign  bis  judgment  (1)  but  the  Court  will  stay  execution  until  the  writ  of 
error  is  determined  (z).     The  action  is  local  in  its  nature,  and  must  be 
brought  in  the  county  where  the  lands  are  situate. 

The  action  for  mesne  profits  may  be  brought  by  the  lessor  of  the  plain- 
tiff in  ejectment  either  in  his  own  name,  or  in  the  name  of  the  nominal 
lessee,  (John  Doe)  ;  but  in  either  shape  it  is  equally  his  action ;  for  it  is 
not  in  any  manner  affected  by  the   fiction   whicn  prevails  in  the   eject- 

(r)  Dong.  684;  Cowp.  248.  (y)  1  Geo.  4,  o.  87,  s.  2. 

(/)  1  T.  R.  378,  887.  («)  Caa.  Prac.  C.  P  46;  12  Mod.  isa 

(«)  9  East,  810.  (a)  As  to    ejectment   by  ohurch-wardena 

(x)  Cowp.  246;  Ban*.  1608;  9  Entt,  814;  and  overseers  in  that  character,  see  6  Car.  $- 

Adams  on  Eject  188,  and  828,  2d  edit  P.  626. 

(1)  Jackson  v.  Delano/,  6  Cowen,  88;  Lion  v.  Burtis,  ib.  408;  White  v.  Greitons,  Minor 
881. 
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VI.  ACTION  ment  (1).  It  is,  however,  sometimes  more  advantageous  to  bring  the  action 
PKOFx-re!**  ^^  ^^^  name  of  the  lessor  of  the  plaintiff,  who  is  the  party  really  concerned  ; 
as  he  may  then  recover  damages  for  the  rents  and  profits  received  by  the 
defendant  previously  to  the  time  of  the  demise  laid  in  the  declaration  in 
ejectment;  which  cannot  be  done  at  the  suit  of  the  nominal  plaintiff  (&). 
And  the  Courts  will  stay  the  preceedings  until  security  be  given  for  costs 
when,  the  action  for  mesne  profits  is  brought  in  the  name  of  the  nominal  les- 
see (c).  The  action  may  be  brought  in  the  name  of  the  nominal  lessee,  as 
well  where  the  judgment  in  ejectment  is  by  default,  as  where  it  is  upon  a 
verdict ;  for  there  is  no  distinction  between  the  judgment  by  default  and 
upon  verdict  in  this  respect :  in  the  one,  the  right  of  the  plaintiff  is  tried 
[  ♦lOS  ]  *and  determined  against  the  defendant,  and  in  the  other  it  is  confessed  (d). 
A  tenant  in  common,  who  has  recovered  in  ejectment,  may  maintain  an  ac- 
tion for  mesne  profits  against  his  companion  (e).  A  joint  action  for  mesne 
profits  may  be  supported  by  several  lessors  of  the  plaintiff  in  ejectment 
after  recovery  therein,  although  the  declaration  in  ejectment  contained  only 
separate  demise  by  each  (/).  In  the  case  of  Keecb  dem,  Warne  v.  Hill, 
(^)  where  it  was  held,  that  a  mortgagee  might  recover  in  ejectment,  without 
a  previous  notice  to  quit,  against  a  tenant  claiming  under  a  lease  from  the 
mortgagor,  granted  after  the  mortgage,  without  the  privity  of  the  mortgagee, 
it  was  asked  by  the  counsel  for  the  defendant,  if  such  mortgagee  might  also 
maintain  an  action  against  the  tenant  for  mesne  profits,  which  would  be  a 
manifest  hardship  and  injustice  to  the  tenant,  as  he  would  then  pay  the  rent 
twice.  Lord  Mansfield,  0.  J.,  gave  no  opinion  on  that  point ;  but  said  there 
might  be  a  distinction,  for  the  mortagor  might  be  considered  as  receiving 
the  rent  in  order  to  pay  the  interest,  by  an  implied  authority  from  the 
mortgagee,  until  he  determined  his  will  {h)  (2). 
Ageinst  The  person  against  whom  the  judgment  in  ejectment  has  been  given, 

whom.  ought,  in  general,  to  be  made  the  defendant  in  this  action ;  and  a  recov- 

ery in  ejectment  against  the  wife,  cannot  be  admitted  as  evidence  in  an 
action  against  the  nusband  and  wife  for  mesne  profits  (i).  It  seems  to 
have  been  doubted  whether  a  tenant,  whose  UHder-tenant  holds  over  after 
the  expiration  of  his  term,  is  liable  for  mesne  profits  {k)  ;  but  in  practice 
the  former  is  often  joined  in  the  action  with  his  under-tenant ;  and  he  ap- 
pears to  be  liable,  at  all  events,  if  he  has  expressly  recognized  the  acts  of 
his  under-tenant,  and  has  received  rent  from  him  for  the  period  possession 
was  improperly  detained  (J),  And  in  general  any  person  found  in  pos- 
session, after  a  recovery  in  ejectment,  is  liable  to  the  action ;  and  it  is  no 
defence,  that  he  was  on  the  premises  merely  as  an  agent,  and  under  the 

(b)  Bnl.  N.  P.  87;  8  B.   &  C.  551,  note.  {g)  Doug.  21;  see  ante,  190. 
See  an  additional  reason  there  given.  {h)  And  see  4  Ann.  c.  IG,  s.  10. 

(c)  Say,  Costs,  126.  (i)  7  T.  R.  112. 

(d)  Burr.  665.  (A:)  Per  Mansfield  C.  J.,  4  Taunt.  720. 

(e)  8  Wils.  118;  Bla.  Rep.  1077.  (/)  And  see  Roe  t.  Wiggs,  2  New  Rep.  380, 
(/ )  6  M.  &  Sel.  64;  2  Ch.  Rep.  410.                and  4  Taunt  720. 


(1)  A  disseisee,  who,  having  a  right  of  entry,  enters  on  the  disseisor,  may  sustain  trespass  for 
the  mesne  profits.  Cox  v.  Callender,  9  Mass.  588,  585;  Taylor  v.  Townsend,  8  Mass.  411, 
415;  Cuts  t).  Spring,  16  ib.  186,  187;  Morgan  p.  Varick,  8  Wend.  587. 

(2)  A  mortgagee  cannot  austain  an  action  for  the  mesne  profits  before  actual  entry,  although 
the  condition  has  been  broken,  and  he  has  commenced  an  action  to  foreclose.  Wilder  v.  Hough- 
ton, 1  Pick.  89;  Gibson  v,  Farley,  16  Mass.  280, 286;  Mayo  v,  Fletcher,  14  Pick.  525,  581.  See 
Boston  Bank  v.  Reed,  8  Pick.  459.  But  see  Lyman  v.  Mower,  6  Vermont  845;  Warner  v. 
Pate,  5  ib.  166.  A  devisee  cannot,  after  judgment  in  his  &vor  in  an  action  of  formedon,  sus- 
tain trespass  for  the  mesne  profits.     Fletcher  v.  M*  Farlnne,  12  Miss.  48. 
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license  of  tl.e  defendant  in  ejectment,  for  no  man  can  license  another  to  ^'-  action 
do  an  illegal  act  (1).  The  defendant,  however,  in  such  case,  will  only  be  paonw''" 
liable  for  the  mesne  profits  for  the  time  daring  which  he  actually  retailed 
possession  {m).  The  action  being  in  trespass  could  not  be  maintained  by 
or  against  personal  representatives  for  the  profits  accruing  daring  the 
life-time  of  the  testator  or  intestate,  and  received  by  him  (?i).  But  we 
bave  seen  that  the  8  &;  4  W.  4,  c.  42,  sect.  2,  altered  the  law  in  this  re- 
spect (o). 

♦The  Declaration  should  state  the  time  when  the  defendant  ejected  the  [  *196  ] 
plaintifT,  and  the  length  of  time  he  was  kept  out  of  possession  :  and  a  dec-  Th«*.<^c/a- 
laration  which  does  not  contain  these  averments  is  bad  on  special  demurrer ;  p^^J^'^c. 
but  the  defect  is  aided  after  judgment  by  the  statute  4  Ann.  c.  16  (/?). 
The  land  or  other  premises  from  which  the  profits  arose  should  also  be 
described  in  the  declaration.  It  is  usual  to  adopt  the  description  of  the 
premises  which  was  given  in  the  declaration  in  ejectment.  It  is  then 
averred  that  the  defendant  received  the  mesne  profits,  showing  their  value, 
daring  the  time  the  plaintiff  was  kept  out  of  possession.  If  any  particu- 
lar waste  or  injury  to  the  premises  was  committed  by  the  defendant,  the 
same  should  be  stated  specially;  and  as  a  part  of  the  damages  the  costs 
of  the  action  of  ejectment  may  be  claimed.  And  the  3  &  4  W.  4,  c.  42, 
sect.  21,  seems  to  enable  the  defendant,  by  leave  of  the  Court  or  a  judge,  to 
pay  a  sum  to  cover  damages  into  Court,  though  this  was  not  before  admissi- 
ble. The  plea  of  not  guilty  is  the  same  as  usual  in  trespass.  The  general 
rule  is,  that  a  party  against  whom  the  recovery  in  ejectment  was  had,  cannot, 
in  the  action  for  mesne  profits,  dispute  the  right  of  the  lessor  of  the 
plaintiff  to  recover  mesne  profits  after  the  day  of  demise  laid  in  the 
declaration  {q).  The  defendant  may  protect  himself  by  the  statute  of  limi- 
tation from  the  mesne  profits  accruing  more  than  six  years  before  the 
action  is  brought  (r).  Bankruptcy  is  no  bar  to  this  action,  because  the 
damages  are  uncertain,  and  could  not  be  proved  under  a  fiat  in  bankruptcy 
(^).  Nor  does  the  discharge  of  the  defendant  under  an  insolvent  act  protect 
him  from  this  action  (/). 

In  estimating  the  damages  the  jury  are  not  confined  to  the  mere  rent  ThedamAjret 
or  annual  value  of  the  premises,  but  may  give  such  extra  damages  as  they  Recoverable. 
may  think  the   circumstances  of  the  case  demand  (u)  ;  aiid  the  cost  of  ^  ^' 
the  action  of  ejectment  are  recoverable  as  part  of  *the  damages,  not  only 
where  judgment  by  default  was  obtained   in  the  action  of  ejectment,  but 
also  where  the  defendant  appeared  and  pleaded  in  that  action ;   nor  is  it 
material  in  these  cases  that  such  costs  have  not  been  taxed  (x).     And 
the  plaintiff  may  also  reoover  3B*  damages  the  costs  incurred  by  him  in  a 

(m)  Oirdlestone  v.  Porter,  K.  B.  89  Geo.          (r)  Bui.  N.  P.  88. 

8;  Wood£LftndL  &TeD.  7th  edit.  419;  Adam8»  (s)  Doag.  684.     But  where  the  damages 

881.     8o  a  servant  is  liable  in  trover,  anUt      are  reducable  to  a  certainty,  without  the  inter- 

129, 164.  vention  of  a  Jury,  it  may  perhaps  be  other- 

(n)  JinU,  70, 81.  *               wise,  id,  n.  (2).     And  see  Adams,  883. 

(0)  Id.  ibid.  (/)  8  B.  ^  Aid.  407. 
(p)  I'd  East,  407.  (n)  2  Wils.  121. 

iq)  See  Adams,  888,  886;  8  B.  ft  C.  661,  {x)  I  Cromp.  ^  Jerv.  B.  29. 

note.    As  to  the  evidence,  see  Adams,  886. 

(1)  Trespass  for  metne  proflU,  dooa  not  lie  against  the  lessee  of  a  disseisor.  Fletcher  v.  M* Far- 
Sane,  12  Mass.  43;  Emerson  v.  Tliompson  2  Pick.  473,  486,  486. 

(2)  See  Emerson  v.  Thompson,  2  Pick,  478;  Dcnn  v.  Chnbb,  Coxe,  466;  Starr  v.  Pease,  8 
Conn.  641;  Little  p.  Meachums,  1  Tyler,  438;  Huston  v,  Wiokersham,  2  Watts  &  Berg.  808* 
Coach  V.  Gerry,  8  Earring.  428. 
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roK  Ht»UE 

HtOriTB. 


VI.  Acnojf  Court  of  error,  in  reversing  the  judgment  in  ejectment  erroneously  obtained 
by  the  defendant,  although  directly  such  costs  may  not  be  recoverable  (y). 
If  the  plaintiff  recover  less  than  ^0^.  and  the  judge  do  not  certify  that  the 
title  came  in  question,  the  plaintiff  is  entitled  to  no  more  costs  than  damages ; 
and  this  whether  the  action  be  in  the  name  of  the  lessor  of  the  plaintiff,  or  in 
that  of  his  nominal  lessee  (z). 


[  •lOT  ]  CONSEQUENCES  OF  A  MISTAKE  IN  THE  FORM  OF  ACTION, 


C0K8E- 


We  have  seen  that  the  Courts  consider  it  of  great  importance  that  the 
MiOTAu  ^31  Iw^'i^'ari^'  between  the  different  actions  should  be  preserved  (a)  ;  and 
FOBx  or  AC-  the  consequences  of  a  mistake  in  the  application  of  the  remedy  are  very 
TJON.  material. 

When  the  objection  to  the  form  of  the  action  is  substantial,  and  ap- 
pears upon  the  face  of  the  declaration^  without  regard  to  extrinsic  facts^ 
it  may  be  taken  advantage  of  by  demurrer,  or  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error  (i).  But  if  the  objection  is  not  now  appa- 
rent on  the  face  of  the  declaration,  but  may  only  be  established  by  the 
proof  of  extrinsic  facts,  then  the  only  mode  of  objection  may  be  on  the 
trial  as  a  variance  and  failure  in  proving  an  injury  as  described  in  the  de- 
claration, and  consequently  ground  of  nonsuit.  Thus  where  the  plaintiff  in 
an  action  in  other  respects  on  the  case  stated  that  the  defendant  wilfully 
drove  his  coach  and  horses  atjainst  the  plaintitfs  carriage,  the  Court 
arrested  the  judgment,  on  the  ground  that  it  necessarily  appeared  from 
such  allegation  that  the  action  should  have  been  trespass,  and  not  case 
(c).  When  the  defendant  demurs  he  is  entitled  to  costs,  but  not  so  upon 
a  motion  in  arrest  of  judgment  (1),  or  writ  of  error  (2),  because  he 
ought  to  have  objected  at  an  earlier  stage  and  by  demurrer;  and  conse- 
quently where  delay  is  not  desired  by  the  defendant,  it  is  preferable  to 
demur,  in  order  to  obtain  costs.  The  cases  are  contradictory  upon  the 
question,  whether  a  substantial  objection  to  the  form  of  action  is  a  ground 
of  nonsuit  {di)  (3V  In  a  case  where  it  appeared  upon  the  face  of  the 
declaration,  that  tne  Miction  should  have  been  brought  against  the  sheriff, 
and  not  against  the  under-sheriff;  after  verdict  upon  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered.  Lord  Mansfield  observed  that 


(y)  7  B.  &  C.  404. 

(z)  2  Cromp.  Prao.  225;  Tidd.  9tb  edit 
964. 

(a)  Ante,  96,  97,  n.  <0.  The  Coarts  wiU 
Dot  decide  upon  a  question  in  a  wrong  form 
of  action,  even  though  the  parties  agree  to 
iraive  the  objection,  id. 


(6)  1  B.  &  P.  476;  6  T.  R.  125;  Cowp. 
407,  5  Moore,  582.  Formerly  it  was  the 
ground  of  a  plea  in  abatement,  post^  title 
**  Pleas  in  Abatement.*' 

(c)  6  T.  R.  125;  8  T.  R.  188;  1  ^t, 
109. 

{dy  Cowp.  407,  414;  1  Camp.' 256. 


(1)  Vide  Pangbum  v.  Ramsay,  11  John.  141. 

(2)  In  the  State  of  New  York,  a  late  statute  has  given  costs  on  the  reversal  of  a  judgment. 
Bess.  86.  0.  96.  s.  18;  1  R.  846;  2  Rev.  Stat  618.  s.  81. 

( 3)  The  plaintiff  cannot  be  nonsuited  on  aooount  of  a  defect  in  his  declaration.  Van  Vechten 
V.  Graves,  4  John.  408.  Nor  can  he  be  nonsuited  without  his  consent,  after  he  his  given  evi- 
dence in  support  of  his  cause.  Irving  v.  Taggart,  1  Serg.  &  R.  860.  And  on  a  motion  for 
a  new  trial,  the  defendant  cannot  object  to  the  form  of  the  action.  Smith  v,  Blder,  3  John. 
105. 
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if  the  Court  should  order  a  nonsuit  to  be  entered,  the  plaintiff  must  pay  comeques- 
the  defendant  his  own  costs,  but  if  the  judgment  was  arrested,  each  partly  ^^^^  ^^^ 
must  paj  his  own  costs;  but  that  as  it  appeared  upon  the  declaration  in  iorx  07  ao- 
that  case,  that  the  defendant  ihight  have  demurred,  and  thereby  have  pre-  "o*- 
vented  the  costs  of  the  subsequent  proceedings,  the  Court  would  arrest  the 
judgment,  and  not  permit  a  nonsuit  to  be  entered  (a) ;  but  in  a  more  recent 
case  it  was  held  otherwise  (/). 

♦When  the  objection  to  the  form  o£  action  does  not  appear  on  the  face  [  *198  ] 
of  the  pieadhigs,  it  can  only  be  taken  as  a  ground  of  nonsuit,  in  which 
case  the  defendant  will  be  entitled  to  his  costs  (^).  Thus  where  the  ac- 
tion was  in  assumpsit  for  money  had  and  received,  and  it  appeared  on  the 
trial  that  the  plaintiff  should  have  declared  in  another  form  of  action,  yet 
as  the  objection  was  not  apparent  on  the  face  of  the  declaration,  and  con- 
sequently the  defendant  could  not  demur,  or  avail  himself  of  it  otherwise 
than  on  the  trial,  it  was  decided  that  the  plaintiff  was  properly  nonsuited 
(A).  Where  the  plaintiff  has  mistaken  the  proper  form  of.  action,  and 
declared  in  assumpsit  instead  of  debt,  he  may  even  in  a  penal  action  have 
leave  to  amend,  though  not  so  as  to  charge  the  defendant's  bail  (i).  But 
it  seems  discretionary  in  the  Court  to  permit  an  amendment  in  a  penal  ac-  ^ 

tion  (^-)•     If  ^y  either  of  these   means  the   plaintiff  fail  in   his   action,  * 

and  judgment  be  given  against  him  for  that  reason,  and  not  upon  the 
merits,  he  is  at  liberty  to  commence  a  fresh  action  (2) ;  and  the  defend- 
ant cannot  plead  in  bar  the  proceedings  in  the  first  ineffectual  suit  (/). 
Thus,  if  the  plaintiff  by  mistake  bring  trespass  instead  of  trover,  and 
judgment  be  given  against  him  on  that  account,  the  defendant  cannot 
plead  it  in  bar  to  an  action  in  trover  brought  afterwards  against  him  (m)  ; 
and  if  the  plaintiff  mistake  his  cause  of  action,  and  the  defendant  demur, 
the  plaintiff  is  certainly  not  precluded  from  commencing  a  fresh  action, 
■and  may  reply  to  a  plea  in  bar  of  the  judgment  on  demurrer,  that  the 
same  was  not  obtained  on  the  merits  {n)  (8).  But  if  the  defendant 
plead,  and  the  plaintiff  take  the  issue,  and  a  verdict  be  found  for  the  de- 
fendant upon  the  merits,  the  plaintiff  will  be  estopped  from  bringing  a 
fresh  action ;  provided  the  defendant  plead  the  former  verdict  specially 
as  an  estoppel;  for  if  he  omit  to  do  so  it  is,  under  the  general  issue, 
merely  matter  of  argument  and  inference,  in  his  favor  (0)  (4).  If  the 
plaintiff  demur  to  the  plea  in  bar  upon  the  merits,  and  such  plea  be  suffi- 

(«)  Cowp.  407.  0)  2  Saund.  47  p.  8.  Wilg.  809. 

(/*)  ]  Camp.  266.  (m)  Id,  Ibid, 

{g)  Cowp.  407.  414.  (n)  1  Mod.  207;  Vin.  Abr.  Judgment,  Q. 

{h)  Cowp.  414  to  419.  4;  BL  Bep.  881. 

(t)  2  Marsh.  124,  185.  (o)  2  B.  4-  Aid.  662;  Mc'Qel  &  Y.  609. 

{k)  8  Dowl.  636,  687. 

(1)  See  Martin  r.  M' Knight,  1  Overton,  880;  Walton  ©.  Kirby,  2  Hayw.  174;  Dulany  v. 
Norwood.  4  Har.  &  M'Hen.  4^6;  Low  v.  Little,  17  John.  846;  Barber  r.  M^Henry,  6  Wend. 
516;  Davis  v.  Saunders,  7  Mass.  62. 

(2)  Vide  Benton  v.  Du£fy,  Cam.  &  Norw.  98;  Com.  Big.  Action,  L.  4;  Phillips  £v.  285.  Close 
V.  Stuart,  4  Wend.  95. 

(8)  A  decision  of  the  oourt  in  favor  of  the  defendant,  upon  an  agreed  statement  of  facts,  and 
a  nonsuit  of  the  plaintiff  entered,  and  judgment  thereon  fbr  the  defendant  for  his  costs,  pursu- 
ant to  such  agreement,  constitute  no  bar  to  a  subsequent  action  for  the  same  cause.  Knox  r. 
Waldborongh,  6  Greenl.  185;  10  Peters  U.  8.298;  Wilbur  v,  Gilmore,  21  Pick.  258.  See 
Hampton  r.  Broom,  Miles,  241. 

(4)  Howard  r.  Mitchell,  14  Mass.  241;  Wood  v,  Jackson,  8  Wend.  1;  Church  v.  Leavenworth, 
4  Day,  274;  Towns  r.  Nims,  6  N  Hamp.  26^;  Wright  t,  Butler,  6  Wend.  288;  Shafer  t^.  Stone 
braker,  4  GiU  &  John.  859. 
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cient,  in  that  case  also  no  second  action  can  be  commenced  (p)  \  but  if 
the  plea  were  not  sufficient,  and  the  judgment  against  the  plaintiff  was  on 
the  defect  in  his  declaration,  the  former  judgment  against  hira  will  be  no 
bar  {jq). 


[   ♦199  I  *0F  JOINDER  OF  ACTIONS  {y) 

OF  joiKDEB  Where  the  plaintiff  has  two  causes  of  action^  which  may  be  joined  in  one 
o»  ACTicirs.  action,  he  ought  to  bring  one  action  only  (1),  and  if  he  commence  two 
actions,  be  may  be  compelled  to  consolidate  them,  and  to  pay  the  costs  of 
the  application  (r)  (2).  It  is,  therefore,  material  to  ascertain  when 
several  demands  may  be  included  in  the  same  action.  This  may  be  consid- 
ered with  reference  to  firsts  the  joinder  of  different  forms  of  actions ; 
secofidly,  of  different  rights  of  action ;  and;  thirdly ^  the  consequences  of 
miEJoinder. 

o?d^renT  ^^®  joinder  in  action  often  depends  on  the  form  (8)  of  the  action, 
form$  of  ao-  rather  than  on  the  subject-malter  or  cmise  of  action ;  thus  in  an  action 
tion.  against  a  carrier  for  the  loss  of  goods,  if  the  plaintiff  declare  in  assump- 

sit he  cannot  join  a  count  in  trover,  as  he  may  if  he  declare  against  him 
in  case ;  for  the  joinder  depends  on  the  form  of  the  action  (5)  (4).     If 

(p)  1  Mod.  207;  Vm.  Abr.  Judgment,  Q.  4.  (r)  2  T.  B.  689;  Tidd,  9tfa  edit.  619.  AlU 

Iq)  1  Mod.  207;  Yin.  Abr.  Judgment,  Q,  ter  if,  at  the  time  of  bringing  the  first  action, 

4,  pi.  8.  the  other  causes  of  action  had  not  become  per- 

(r)  The  Joinder  of  scTeral  |ier»onj  in  a  suit  feet  and  complete,  id.;  1   Chlttj  709  a;    9 

has  akeadjr  been  considered.     As  to  joinder  of  Price,  808. 

actions  in  general,  see  2  Saund.  117  a,  note;  (s)  Per  Buller,  J.  1  T.  B.  277.    And  see 

Tidd,  9th  ed.  10  to  14;  Com.  Dig.  Action,  G. ;  the  judgment  of  Lord  EUenborough,  C.  J.,  in 

Bao.  Ab.  Actions  in  General,  C;  2  Yin.  Ab.  8  East,  70;  and  an/«,  184. 
88,  Actions,  Jeinder,  U.  c. ;  Gilb.  C.  P.  5,  &c. 

(1)  A  plaintiflf  cannot  split  up  an  entire  cause  of  action,  so  as  to  maintain  two  suits  upon  it 
without  the  defendant's  consent;  if  he  attempt  to  do  so,  a  recovery  in  the  first  suit,  though  for 
less  than  his  whole  demand,  is  a  bar  to  the  second.  Ingraham  v.  Hull,  11  Serg.  &  B.  78;  Grips 
v.  Tolrande,  4  M*Cord,  20;  Smith  v,  Jones,  16  John.  229;  WilLird  v.  Sperrj,  16  John.  121; 
Avery  v.  Fitch,  4  Conn.  862;  Yanoe  v.  Lancaster,  8  Hayw.  180;  Corwin  v.  Corwin,  15  Wend. 
557;  Strike's  case,  1  Bland.  95;  James  v.  Lawrence,  7  Har.  &  John.  73;  Stevens  v.  Lockwood, 
18  Wend.  644;  Guernsey  t7.  Carver,  6  Wend.  492;  Badger  v.  Titcomb,  15  Pick.  409;  Hite  9. 
Long,  6  Band.  457;  £z  parte  Gale,  B.  M.  Charlt.  214;  Merrick  v,  Dawson,  2  Harring.  60; 
Planters  &  Mechanics  Bank  r.  Chipley,  G^rgia  Decis.  50. 

(2)  Yide  Thompson  v.  Shepard,  9  John.  262.  See  on  the  subject  of  consolidating  actions. 
M'Bhea  v.  Boast,  8  Band.  481;  Scott  v.  Brown,  1  Nott  &  M.  417;  People  v.  McDonald,  1 
Cowen,  189;  Brewster  v.  Stewart,  8  Wend.  441;  U.  States  Bank  v.  Strong,  9  Wend.  451; 
Planter's  &c.  Bank  v.  Cohen,  2  Nott  &  M.  440;  Panot  v.  Green,  1  M*Cord,  581 ;  Scott  r. 
Cohen,  1  N.  &.  M.  413;  Camman  v.  New- York  Ins.  Co.,  1  Caines,  114;  Mickle  v.  Brewer,  8 
Halst.  85;  Den  v.  Eemble,  4  Halst  885;  Worly  v.  Glentworth,  5  Halst  241;  Brown  v.  Scott, 
1  DalL  145;  Bumsey  v.  Wynkoop,  1  Yeates,  5;  Prior  v.  Kelley,  4  Yeates,  128;  Groffv.  Mussee, 
8  Serg.  k  B.  262;  Beid  v,  Dodson,  1  Overt.  896;  Powell  v.  Gray,  1  Alabama,  77;  Wilkinson 
V.  Johnson,  4  Hill,  46;  Phillips  v.  Delane,  2  Brevard,  429;  Sykes  v.  The  Planter's  House,  &o., 
7  Miasou.  477.  The  consolidation  rule  in  New  York  is  the  same  as  the  English  Bule.  Ciason 
V.  Church,  Coleman,  62;  Waterbury  v.  Delafield,  1  Caines,  518;  Earl  r.  Leffierts,  Coleman,  98; 
Jackson  v.  Scauber,  4  Cowen,  78;  Higginson  v.  Gray,  8  Mass.  885.  Actions  will  be  consoli- 
dated in  New  York,  although  one  suit  was  commencea  before  the  cause  of  action  accrued  in  the 
other.  Dunning  v.  Bank  of  Auburn,  19  Wendell,  28.  See  Anderson  v.  Towgood,  1  Adol.  & 
El.  W.  S.  245. 

(3)  But  see  Hallock  v.  Powell,  2  Caines,  216. 

(4)  Causes  of  action  founded  on  tort  and  on  contract  cannot  be  Joined  in  the  same  declara- 
tion. Church  V.  Mumfbrd,  11  John.  480;  Clinton  v.  Hopkins,  2  Boot,  225;  Byle  v.  Howlet,  8 
Bibb,  847;  Stoyel  v.  Westcott,  2  Day  418;  Wioklifib  o.  Saunden,   6  Monroe,  298;  Same  v.  Ba 
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a  cause  of  action  which  oncht  to  be  laid  in  assumpsit,  be  improperly  laid  ^^  joinder 
in  case,  and  joined  with  a  count  in  trover,  no  objection  can  be  taken  with 
effect  on  the  ground  of  misjoinder,  but  only  the  particular  defective  count 
should  be  demurred  to  (/).  But  if  the  count  objected  to  be  for  a  non- 
feasiince  and  breach  of  a  contract,  and  is  substantially  in  assumpsit, 
though  it  omit  the  words,  '^  undertook  and  faithfully  promised,"  yet  it 
will  be  considered  as  framed  in  assumpsit,  and  if  it  be  joined  with  other 
counts  merely  for  torts,  the  misjoinder  will  invalidate  the  whple  declar- 
ation (?/).  In  a  declaration  on  the  case,  one  count  stated  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  caused  t9  be  delivered  to  him 
certain  swine  to  be  taken  care  of  for  reward,  and  in"  consideration  there- 
of defendant  agreed  with  plaintiff  to  take  care  of  the  swine,  and  re-deliver 
the  same  on  request ;  and  the  Court  held,  on  motion  in  arrest  of  judg- 
ment, that  this  was  a  count  in  assumpsit,  and  could  not  be  joined  with 
counts  in  case  {x):  The  result  of  the  authorities  is  stated  to  be,  that 
*•  when  the  same  plea  may  be  pleaded,  *and  the  same  judgment  given  on  [  *200  ] 
all  the  counts  of  the  declaration  :  or  whenever  the  counts  are  of  the  same 
nature,  and  the  same  judgment  is  to  be  given  on  them  all,  though  the  pleas 
be  different,  as  in  the  case  of  debt  upon  bond  and  on  simple  contract,  they 
may  be  joined  ''  (y)  (1).  Perhaps  the  latter,  that  is,  the  nature  of  the 
cause  of  action,  is  the  best  test  or  criterion  by  which  to  decide  as  to  the 
joinder  of  counts  {z).  By  this  rule  we  may  decide  in  general  what  forms 
of  action  may  be  joined  in  the  same  declaration. 

In  actions  in  form  ex  cofitractu,  the  plaintiff  may  join  as  many  different 
counts  as  he  has  causes  of  action  of  the  seme  nature  in  assumpsit ;  so  also 
in  covenant,  debt,  account,  annuity,  or  scire  facias  (a).  So  debt  on  bond 
or  other  specialty,  may  be  joined  in  the  same  action  with  debt  on  judgment, 
or  on  simple  contract,  or  for  an  amerciament  (2) ;  and  debt  and  detinue 
may  be  joined  together,  though  in  all  these  cases  the  pleas  are  different, 
and  in  detinue  the  judgment  also  varies  from  the  form  of  the  judgment  in 
debt  {b)  ;  which  joinder  has  probably  been  allowed,  because  the  practice  is 
sanctioned  by  the  entries  in  the  Registrum  Brevium  (c).     So  several 


(/)  6  East,  3C5,  886;  1  New  Rep.  46. 

(u)  Thomas  v.  Pearse,  1  Chitty  619,  K.  B. 
Easter  Term,  1817.  What  a  misjoinder  of 
case  and  assampsit,  2  Chitty  848;  ante,  184, 
186. 

(»•)  6  n.  4-  G.  268;  ante,  186. 

(y)  2  Saund.  117,  e.  f;  Bac.  A.  Actions  in 
General;  Com.  Dig.  Action,  G. 

{z)  Tidd,  9thed.  12. 

(a)  Bac.  Ab.  Actions  in  General,  C;  Com. 
Wg.  Actions,  G;  2  Vin.  Ab.  pi.  42,  46,  64; 
Tidd,  9th  ed.  10,  11. 


(b)  Bro.  Ab.  Joinder  in  Action,  97;  Gilb. 
C.  P.  6;  2  Saund.  117  b;  1  Wills.  262.  See 
the  form  of  debt  and  detinue  in  the  same  dec- 
laration; patt  Tol.  ii.  In  6  Mod.  89,  it  is 
said  by  the  Court,  that  it  seems  strange  that 
debt  and  detinue  should  be  joined,  because 
these  actions  have  different  judgments.  Mr. 
Tidd  (p.  11.  n.  b.)  observed,  that  "  in  order 
to  join  debt  and  detinue,  it  seems  they  must 
both  be  founded  on  Contract.**     Sed  qu, 

(c)  Qilb.  C.  P.  6,  6,  7;  Bac.  Ab.  Actions 
in  General,  C. 


Tis,  2  J.  J.  Marsh.  70;  Castarphen  v.  Graves,  1  A.  K.  Marsh.  486;  Bayers  v.  Scudder,  1  Penn. 
68;  Van  Pelt  v.  Van  Pelt,  2  Penn.  619;  Toris  v.  Long,  1  Taylor,  20;  Traudle  v,  Arnold,  7  J. 
J.  Marsh,  407. 

TrfSpaas  or  trover  cannot  be  joined  with  assumpsit.  Polhumns  v,  Annin,  Coxe,  176;  Little 
V,  Gibbs,  1  South,  11 ;  Howe  v.  Cook,  21  Wend.  29. 

(1)  Whipple  V.  Fuller,  11  Conn.  682. 

(2)  So,  debt  on  birople  contract  and  on  judgment  may  be  joined.  The  Union  Cotton  Man- 
ti&ctory  V.  Lobdell,  13  John.  462.  Or  on  specialty,  Mardis  v.  Terrell,  Walker,  827;  Tillot- 
8on  V.  Stiff,  1  Blackf.  87;  Flood  v.  Yandes,  ib.  102,  Smith  v.  Lowell,  8  Pick.  178;  Vandeusen 
V.  Blum,  18  Pick.  221),  281;  Famham  i».  Hay,  8  Blackf.  167;  Eib  v.  Pindall,  6  Leigh,  109; 
Patterson  v.  Chalmers,  7  B.  Monroe,  696.  Counts  in  debt  and  assumpsit  cannot  be  joined, 
nood  V.  Randes,  1  Blackf  102.  Counts  in  detinue  ex  contractu,  and  in  debt  may  be  joined. 
Backer  r.  Hamilton,  8  Dana,  86.    Calvert  v,  Marlow,  18  Abtbama,  67. 
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OF  joixDEB  counts  may  be  joined  in  one  action  on  a  penal  statute  for  different  penaU 
Of  ACT10K8.   ^]gg  q{  ^  similar  nature,  as  for  several  acts  of  bribery  (rf). 

So,  in  actions  in  form  ex  delicto^  several  distinct  trespasses  may  be 
joined  in  the  same  declaration  in  trespass  (e)  (1).  And  several  causes  of 
action  in  case  may  be  juined  with  trover  (/)  (2)  ;  thus  case  against  a  com- 
mon carrier  for  losing  goods ;  or  a  count  for  immoderately  riding  a  horse  ; 
or  for  disturbing  the  plaintiff  in  his  right  of  common ;  or  for  hindering 
him  from  landing  goods  upon  a  yard  of  the  defendant,  contrary  to  agree- 
ment between  them  (^) ;  or  for  not  returning  to  the  plaintiff  a  spaniel 
delivered  to  the  defendant,  to  be  tried  and  returned  in  a  reasonable  time, 
but  keeping  and  detaining  the  same  from  the  plaintiff;  may  be  joined  in 
one  action,  with  a  count  in  trover  (A).  So  a  count  charging  defendant 
with  having  preferred  a  charge  of  felony  a^inst  plaintiff  before  a  magis- 
trate, and  having  under  a  warrant  to  search  the  plaintiff's  house ibr  stol- 
en goods,  obtained  upon  such  charge,  entered  the  plaintiff's  house,  may  be 
•  joined-  with  counts  strictly  in  case  {i)  (8).  So  in  replevin  the  plaintiff 
r  *201  ]  may  in  the  same  ^declaration,  count  on  several  takings  on  different  days, 
and  at  different  places  in  the  same  county  (A:).  And  the  plaintiff  may, 
in  a  declaration  in  trespass^  unite  a  count  for  the  battery  or  seduction  of 
his  servant,  per  quod  sei^itum  amisit  (/),  with  a  count  for  battery  of  the 
plaintiff  himself  (m),  or  quare  clausum  fregit  (/i),  or  trespass  and  res- 
cue (o)  (4) ;  and  all  these  counts  might  be  included  in  one  declaration, 
.  though  the  loss  of  service,  and  the  consequences  of  the  rescue,^  might  be 
made  the  subjects  of  an  action  on  the  case  (/?).  However,  if  these  inju- 
ries be  joined  with  a  count  in  frespass^  then  each  should  be  stated  to  have 
been  committed  vi  et  armis. 

But  in  order  to  prevent  the  confusion  which  might  ensue  if  different 
forms  of  actions,  requiring  different  pleas  and  different  judgments,  and  of  a 
different  nature,  were  allowed  to  be  joined  in  one  action,  it  is  a  general 
rule,  that  actions  in  form  ex  cofUractu  cannot  be  joined  -with  those  in  form 

{d)  4  T.  R,  229;  8  T.  R.  103;  2  Vin.  Ab.  (/)  Aleyn,  9;  Bao.  Ab.  Actions  in  General, 

44,  pi.  49.  C;  8  Wils.  18;  Heath's  Max.  7;  2  M.  &  SeL 

(«)  2  Saund.  117  b;  8  Co.  87  b;  2  Vin.  Ab.  486;  2  New  Rep.  476. 

88,  &c.;  Heath's  Max.  7.  (m)  8  Campb.  256,  in  notes,  2  M.  &  Sel. 

(/)  Id.  ibid;  1  T.  R.  277;  8  Wils.  848.  486. 

(y)  See  ante,  185.  (n)  2  New  Rep.  476;  2  M.  &  Sel.  486. 

{h)  Supra,  note  (/ );  2  Sannd.  117  b.  (o)  2  Latw.  1249;  Lord  Rajm.  83,  Tidd, 

(t)  Hensworth  v.  Fowkes,  1  N.  &  M.  821.  9th  ed.  11.* 

{k)  Fitz.  N.  B.  68,  n.  a;  Bal.  N.  P.  54;  2  (p)  See  anU,  184,  188;  2  Saund.  117  e. 

Yin.  Ab.  41.  and  notes. 

• 

(1)  Trespass  lies  for  damage  feasant  and  may  be  joined  with  a  count  for  rescue  or  pound 
breach.  Baker  v.  Dumbleton,  10  John.  240. 

A  count  in  trespass  at  common  law,  may  be  joined  with  a  count  on  the  statute  for  the  same 
iigury,  where  the  statute  gives  an  action  of  trespass.  Prescott  p.  Tuft4,  4  Mass.  140,  although, 
the  statute  gives  double  damages.  Fairfield  v.  Burt,  11  Pick.  244;  Worster  v.  Canal  Bndge, 
16  Pick.  541.  But  see  Whipple  v.  Fuller,  11  Conn.  882.  Counts  for  trespass  quare  clautum 
and  de  bonU  atportaiU  may  be  joined.  Parker  v.  Parker,  17  Pick.  286;  Bishop  v.  Baker,  19 
Pick.  517. 

(2)  Ayer  v.  Bartlett,  9  Pick.  156, 161 ;  Horsely  v.  ^Branch,  1  Humph.  199.  A  count  In 
trover  cannot  be  joined  with  a  count  hi  trespass.  Crenshaw  v,  Moore,  10  Georgia,  884.  Nor 
can  a  count  in  case  be  joined  with  trespass.     Sheppard  v.  Fumiss,  19  Alabama,  760. 

(8)  See  16  Serg.  &  R.  875,  ei  uq.  Slander  and  malicious  prosecution  may  be  joined.  Miles 
V.  Oldfield,  4  Yates,  427.  Counts  for  malicious  suits  brought  by  the  defendant,  one  in  his  own 
name  and  one  in  the  name  of  a  third  person  may  be  joined.     Pierce  r.  Thompson,  6  Pick.  197. 

(4)  Ace.  Baker  v,  Dumbolton,  10  John.  240.  Counts  in  trespass  quare  clausum^  and  for 
assault  and  battery  may  be  joined.    Arnold  v.  Maudlin,  6  Blackf.  187. 
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ex  delicto  (y).     Thus  assumpsit  cannot  be  joined  with  case  (r)  (1),  or  tro-  of  joindib 
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Ist.    Part- 
ners. 


ver  (5),  nor  trover  with  detinue  (/)  (2),  &c. 

And,  with  the  above  exceptions,  counts,  in  one  species  of  action  cannot 
be  joined  with  counts  in  another.  Thus  assumpsit,  covenant  (3),  debt  or  ac- 
count, cannot  be  joined  with  each  other  (w)  ;  nor  trespass  with  case  (4),  for 
they  are  actions  of  distinct  natures,  and  the  judgments  are  different,  that  in 
trespass  being  in  strictness  quod  capialvr,  and  that  in  case  quod  sit  in  mis- 
erecordia  (jr)  ;  and  neither  trespass  nor  case  could  be  joined  with  replevin  or 
detinue,  nor  can  the  two  latter  forms  of  action  be  united  in  a  suit. 
In  criminal  proceedings,  the  joinder  of  different  offences  of  the  same  degree 
in  an  indictment  does  not  render  the  proceedings  defective ;  though  it  is  a 
matter  of  discretion  in  the  Court  on  motion  to  quash  an  indictment  so 
framed  (y). 

Where  the  same  form  of  action  may  be  adopted  for  several  distinct  in-  2diy. 
juries,  the  plaintiff  may  in  general  proceed  for  all  in  one  action,  though  the  Joinder  of 
several  rights  affected  were  derived  from  different  titles  ;  but  a  person  can-  ^^^\f 
not  in  the  same  action  join  a  demand  in  his  own  right,  and  a  demand  as  action  or 
representative  of  another,  or  autre  droit ;  nor  demands  against  a  person  liabilitie$, 
on  his  0W71  liability,  *and  on  his  liability  in  his  representative  capacity  {z),  L  **-0-    ] 
The  points  which  usually  occur  in  practice  may   be  considered  as  they 
arise  in  actions,  Ist,  by  and  against  partners;  2dly,  husband  and  wife; 
8dly  the  assignees  of  a  bankrupt ;  4thly,  executors,  &c. 

In  actions  by  and  against  several  persons,  whether  ex  contractu  or  ex 
delicto^  all  the  causes  of  action  must  be  stated   to  be  joint  (•*>).     Thus  a 

{q)  The  only  exception  seems  to  be  debt  (0  Willes,  118. 

and  detinue,  ante,  200.    But  it  is  doubtftil  (m)  Bac.  Ab.  Action  in  Genemi,  C. 

vhether  detinue  is  to  be  ranked  as  an  action  (x)  1  Lord  Rayro.  272,  278;  2  Saund.  117 

ex  delicto,  ante,  121;  and  whether  it  can  be  e;  117  c.  note  (c),  6th  edit, 

joined  with  debt  unless  the  count  in  detinue  (y)  8  Kast,  46,  47;  8  T.  R.   108;  1  Chit, 

be  founded  on  contract,  ante,  200,  note  {b),  Crim.  L.  252  to  255;  7  &  8  Geo.  4,  o.  28  s.  48. 

(r)  6  B.  &  C.  208.  (z)  Bac.  Ab.  Actions  in  General,  C;  2  Yin 

(s)  2  Saund.  117  o  ;  6  East,  885;  2  Chit  Ab.  62;  Com.  Dig.  Actions,  G. 
R.  848. 

(1)  Ace.  Stojel  V,  Westcott,  2  Day,  418;  Wilson  v.  Marsh,  1  Johns.  508;  Church  v.  Mum- 
ford,  11  Johns.  480;  Creel  v.  Brown,  1  Robinson,  260;  Uitt  v.  Lippitt,  Geo.  Decis.  89;  Rodlej 
p.  Roop,  6  Blackf.  158;  Etchispn  v.  Post,  5  Blackf.  140;  Tucker  r.  Gordon,  2  Brevard,  136. 
Copeland  v.  Flowers,  21  Alabama,  472.  But  see  Hallock  v.  Powell,  2  Caines,  216.  Contra. 
HVhere  a  declaration  contained  eoeral  eoonte,  in  each  of  which  the  gravamen  stated  was  a  tor- 
tious  breach  of  the  defendant's  duty  as  an  attorney,  as  well  as  of  the  implied  promise  arising  from 
an  employment  for  hire;  it  was  held  that  each  count  contained  allegations  sufficient  to  support 
it,  either  in  tort  or  asiumpsit  they  were  not  incompatible,  and  might  be  joined  in  the  same  dec- 
laration.    Church  V.  Mumlbrd,  11  Johns.  479.    8ee  also  Jones  v.  Couoway,  4  Yeates,  100. 

(2)  Hood  V.  Hanning,  4  Dana,  21. 

(3)  PeU  V.  Lovett,  19  Wend.  546.    But  see  s.  c.  22  Wend.  869. 

(4)  Cooper  v.  Bi^sell,  16  Johns.  146,  in  which  case  trespass  vietarmi$  being  joined  with 
trover,  the  misjoinder  was  taken  advantage  of  by  writ  of  error.  But  although  tretpatt  and 
trover  cannot  be  joined,  yet  a  complaint  of  an  injury  arising  partly  from  a  breach  of  contract, 
and  partly  of  misfeasance,  to  which  the  plea  is  not  guilty  may  be  joined  with  trover.  Smith  v. 
Rutherford,  2  Serg.  &  R.  858. 

(5)  Moose  V.  Platte  County,  8  Missou.  467;  Mc*Kee  v.  Kent,  24  Miss.  181.  But  if  two  part- 
ners agree  to  divide  on  account,  against  a  joint  debtor,  equally  between  them,  and  the  debtor 
consents  to  it,  and  expressly  promises  to  pay  one  of  the  partners  his  moiety  of  the  debt,  the  ^Mrt- 
ner  to  whom  the  promise  was  made  may  maintain  an  action  for  his  half  of  the  account.  Blair 
V.  Suover,  5  Halst.  158.  See  also  Austin  v.  Walsh,  2  Mass.  401.  And  where  three  persons  by 
bond,  covenant,  or  note,  jointly  and  severally  contract  as  joint  or  several  at  his  election,  and 
may  join  all  in  the  same  action,  or  sue  each  one  severally;  but  he  cannot  after  suing  one  alone, 
and  recovering  judgment,  sue  the  other  two  jointly,  having  by  the  first  action  elected  to  treat 
the  contract  as  several  respecting  all.    Bangor  Bank  v»  Treat,  6  Greenl.  207. 
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OF  JOINDER  plaintiflF  cannot  in  a  declaration  against  two  defendants,  state  that  o?ie  of 
OP  ACTIONS,  them  assaulted  him,  and  in  another  part  that  the  other  assaulted  him,  or 
took  his  goods,  for  the  trespasses  are  of  several  natures,  and  against 
several  persons,  and  they  cannot  plead  to  this  declaration  (a).  Neither 
can  the  plaintiff  in  trover  recover  against  several  defendants  for  several 
conversions  of  the  same  goods ;  in  order  to  fix  all  the  defendants,  he 
must  prove  a  joint  conversion  by  all,  and  if  the  evidence  show  separate 
conversions,  he  must  take  his  verdict,  against  those  defendants  only  who 
were  parties  to  some  one  conversion,  and  all  the  other t  defendants  must  be 
found  not  guilty  (6)  (1).  But  in  the  case  of  a  survivor  of  several  con- 
tracting parties  a  demand  by  or  against  him  as  survivor,  may  be  joined 
.with  a  demand  due  to  or  from  the  party  in  his  own  right  (c) 
(2),  and,  subject  only  to  a  plea  in  abatement,  counts  upon  a  promise  by 
the  defendant,  and  another  since  become  k  bankrupt  and  certificated,  may 
be  joined  in  separate  actions  against  the  solvent  partner  alone,  with  counts 
on  promises  made  by  the  defendant  solely,  since  the  other  became  a  bank- 
rupt {(l). 


2aiy.  Hu8- 
b:ind  UDcl 
wife. 


8dly.     As- 
signees of 
b-inkrupt. 

L  *203 


] 


We  have  already  fully  considered  the  various  instances  in  which  a  hiiS" 
band  a?id  wife  ought  to  sue  or  be  sued  jointly  or  separately  in  an  action  ez 
cojitractu  or  ex  delicto  (c).  It  will  be  suflScient  here  to  observe,  that  when 
the  wife  is  co-plaintiff  in  an  action  ex  contractu,  no  cause  of  action  can  be 
included,  unless  it  be  founded  on  a  contract  with  a  feme  before  marriage,  or 
she  be  the  meritorious  cause  of  action  ;  and  her  interest  must  expressly  ap- 
pear on  the  face  of  every  count  (/)  (8).  And  in  an  action  in  form  ex  de- 
licto for  a  personal  injury,  if  the  wife  be  joined,  the  declaration  must  pro- 
ceed only  for  torts  to  her  individually,  and  not  for  such  wrongs  as  only  affect 
the  husband  {g)  (4).     ' 

We  have  also  before  partially  noticed  what  demands  may  be  joined  in 
an  action  at  the  suit  of  the  assignee  of  a  bankrupt  (A).  And  we  *remem- 
ber,  that  counts  on  causes  of  action  accruing  to  the  assignees  after  the  bank- 
ruptcy, may  be  joined  with  counts  upon  causes  of  action  which  accrued  to 
the  bankrupt  before  his  bankruptcy,  whenever  the  former  causes  of  action 
arose  upon  transactions  with  the  assignees  in  their  representative  character, 
and  the  money  recovered  thereon  would  be  assets  in  their  hands  in  such 
capacity  {k).  If  there  have  been  any  promise  to  the  assignees  or  cause  of  ac- 
tion since  the  act  of  bankruptcy,  care  ma^  be  taken  to  inaert  some  count 


(a)  2  Saund.  117  a;  Sty.  153, 164;  4  T. 
R  360. 

(6)  1  M.  &  Sel.  688. 

(c)  1  B.  &  Aid-  29;  2  Chitty  486;  8  T. 
R.  631;  6  Id.  493;  6  Id,  682;  1  £sp.  47. 

id)  6  Taunt.  179. 

(e)  As  plaintiff" ex  contractUy  ante,  29;  and 
ex  delicto  anie<,  72.  Ae  defendants  ex  con- 
tractu,  antef  67,  and  ex  delicto,  ante,  92. 


(/ )  Ante,  28,  29.  The  declaration  must 
not  contain  a  count  on  the  promise  of  the 
hasband  and  wife  after  marriage  even  to  pay 
her  debt  contracted  dum  sola,  1  Taunt  212; 
ante,  67. 

is;)  Ante,  72,  78. 

ih)  Ante,  24. 

ik)  ArUe,^. 


(1)  See  Chamberlain  v.  Shaw,  18  Pick.  878;  Strickland  y.  Barrett,  20  ib.  416;  Lockwood  r. 
Bull.  1  Cowen,  822. 

(2)  Davis  V.  (liurch,  1  Watts  &  Serg.  240.  Count,  on  demand  due  the  plaintiff,  as  surviying 
member  of  different  firms,  may  be  join^    Stafford  v.  Gold,  9  Pick.  688. 

(8)  Vide  Staley  v.  Barhite,  2  Caincs,  221.  A  count  on  a  promise  bj  a  husband  and  wife 
cannot  be  joined  with  a  count  on  a  promise  by  the  wife  while  sole.  Edwards  v.  Davis,  16  Johns. 
281. 

(4)  So  slfinder  of  a  husband  and  wife  cannot  be  joined  in  the  same  action.  Ebersol  v,  Krug, 
8  Binney,  666. 
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in  the  declaration  Adapted  to  such  demand ;  and  where  two  partners  became  o'  joindfb 
bankrupts  at  different  times,  and  the  defendant  between  the  two  acts  of  bank-  ^'  ^^"o^'*« 
ruptcy  illegally  received  money,  and  the  -assignees  of  the  two  partners,  in 
their  action  to  recover  it,  declared  only  for  money  had  and  received  to  the 
nse  of  the  two  partners^  before  they  became  bankrupts,  and  in  another 
count  for  money  had  and  received  to  the  use  of  the  plaintiffs  as  assignees, 
it  was  decided  that  the  plaintiffs  could  not  recover,  because  they  should  have 
declared  in  one  count  for  money  had  and  received  to  the  use  of  the  partner 
who  last  became  bankrupt,  and  of  the  plaintiff  as  assignee  (/). 

It  is  now  a  well  settled  rule,  in  actions  by  a  plaintiff  who  is  an  executor  ^^^^7-  ^^' 
or  adminislrator,  that  where  the  money ^  when  recovered^  would  be  assets^  ^^  °"' 
the  executor  may  declare  for  it  in  his  representative  character;  and  that 
the  best  line  to  adopt  in  determining  whether  counts  may  be  joined,  is  to 
consider  whether  the  sum,  when  recovered,  would  be  assets  (w).  It  is 
therefore  clear,  that  an  executor  or  administrator  may  declare  as  such^  for 
goods  sold  or  money  paid  by  him  in  that  character,  and  may  join  such 
count  with  counts  on  promises  to  the  testator  or  intestate  (/z)  (1).  So 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff  as  ex- 
ecutor (o),  and  an  account  stated  with  him  as  executor,  for  monies  due 
and  owing  to  the  testator  (p),  or  to  the  plaintiff  as  executor,  or  to  the 
plaintiff  and  his  wife  as  executrix  (y),  may  be  joined  (2)  with  counts  on 
promises  to  the  testator  or  intestate;  and  as  an  executor  may,  under  cir- 
cumstances, lend  money,  it  should  seem  that  the  insertion  of  a  count  for 
money  lent  by  him  as  such  would  not  be  misjoinder  (r).  And  counts  on 
promises  made  to  an  intestate  may  be  joined  with  counts  on  promissory 
notes  given  to  the  plaintiff  as  administrator  since  the  death  of  the  intestate. 
{s).  And  where  the  plaintiff  declared  as  executor  upon  a  bill  of  exchange 
♦indorsed  to  him  in  that  character,  it  was  holden  sufficient  (/).  It  should,  [  *204  J 
however,  be  observed,  that  where  the  transaction  takes  place  after  the 
death  of  the  testator,  the  executor  has  the  option  of  declaring  in  his  private 
character  (ii). 

But  an  executor  cannot  include  counts  on  causes  of  action  accruing  to 
him  in  his  private  right  and  individual  character,  with  counts  on  causes  of 
action  which  are  laid  to  have  been  vested  in  him  in  his  representative 
capacity  {x)  (3),  and  cannot  join  a  count  upon  a  bond  given  to  his  testator, 

(/)  8  B.  &  P.  465.  487;  1  Taunt.  822;  2  Marsh.  147. 

(m)  6   East,   405;  2  Baanil.   118  d.  and  {q)  6  East,  465,  406;   1  Taunt   822;   2 

iu)tes,  5th  edit;  1  Taunt  882;  2  Marsh;  147;  Marsh.  147,  ac;  1  Ld.  Raym.  487;  2  Saund. 

6  Taunt  453,  S.  C;  2  Smith  Rep.  416,  per  117  d,  Mmble  conU 

Le  Blanc  J.;  Tidd,  9th  edit,  12,  18;  9  B.  &  (r)  8  B.  &  Aid.  860.  • 

C.  66G.  («)  5  Price.  412;  7  lb,  591;  1  B.  &  C.  15a 

'  (n)  3  East,  104;  6  East,  405.  (0  1  T.  R.  487;  7  East,  410,  418;  2  Via. 

(0)  8  T.  R.  659;  see  5  M.  &  Sel.  294;  Tidd,  Ab.  48,  pi.  9. 

9th  edit  12.  (u)  See  2  Bing.  177;  9  Moore,  840,  S.  C. 

(p)  5  East,  150;  6  East,  408, 406;  IT.  R.  {x)  2  Saund.  117  o. 

(1)  See  Hapgood  v.  Houghton,  10  Pick.  154;  Stevens  r.  Gregg,  10  Serg.  &  R.  284;  Sebring 
V.  Keith,  2  Builey,  192;  Penes  o.  Ayeinena,  8  Watts  &  Serg.'64;  Lowe  v.  Bowman,  5  BlaokS 
410;  Boyle  v.  Townes,  9  Leigh,  158;  Lea  v.  Hopkins,  7  Barr,  885. 

(2)  In  assumpsit  bv  an  administrator  de  boaU  non,  a  couat'alle/mg  a  promisa  to  hive  been 
made  to  the  first  administrator,  may  be  joined  with  counts  alleging  a  promise  to  the  plaintiff's 
intestate,  and  a  promise  to  the  plaintiffl  SuUivan  v.  Holker,  15  Mass.  874.  See  Clark  v.  Lamb, 
6  Pick.  512;  Sec  also  Hirst  t>.  Smith,  7  Term,  182;  Fay  r.  Evans,  8  Wend.  580. 

(8)  But  see  French  v.  Merrill,  6  N.  Hamp.  465.  Counts  by  or  against  an  executor  or  ad- 
ministrator cannot  be  joined  with  counts  by  or  against  him  in  his  own  right  Mason  v.  Nor- 
cross,  Coxe,  252;  Epes  v,  Dudley,  5  Rand.  487;  Grahame  v,  Harris,  5  Gill  &  Johns.  489; 
Vates  V.  Kimmcll,  5  Missou.  87;  Jefford  v.  Bingold,  6  Ala.  544;  Brown  v.  Webber,  6  CusIl 
£i60;  Kennedy  v.  Stallworth,  18  Ala.  868. 
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0?  joiNDRR  j^^j  ^  count  upon  a  bond  given  to  him  as  executor,  in  the  same  action  (y) ; 
for  the  executor,  by  taking  the  bond,  would  extinguish  the  original  debt, 
and  it  would  not,  when  recovered,  be  assets  {z).  Where  six  years  have 
elapsed  since  the  death  of  the  testator  or  intestate,  or  it  may  on  any 
other  account  be  material  for  the  plaintiff  to  avail  himself  of  a  promise  or 
acknowledgment  since  the  death,  counts  should  be  introduced  in  the  dec- 
laration, on  promises  to  the  executor  in  that  character  (a)  ;  for  otherwise 
such  promise  or  acknowledgment  cannot  be  given  in  evidence  (&)  (1).  In 
every  count  stating  a  debt  or  promise  to  the  executor  or  administrator  in 
that  character,  the  word  '*a5"  executor,  <fec.  must  be  inserted  (c).  It  is 
not  enough  to  say  that  it  accrued  to  him,  "  executor,  or  being  executor  as 
aforesaid;"  but  it  must  be  averred  that  it  accrued  to  him  "  as  executor.'* 
However,  great  care  should  be  taken  not  to  introduce  unnecessarily,  in  a 
declaration  by  an  executor  on  a  cause  of  action  accruing  to  the  testator, 
counts  on  causes  of  action  alleged  to  have  accrued  after  the  testator's  death  ; 
for  although  an  executor,  necessarily  suing  as  such,  is  exempt  from  liability 
to  the  defendant's  costs,  if  the  action  fail,  by  reason  of  the  wording  of  the 
statute,  which  gives  costs  to  the  plaintiffs  (rf) :  yet,  when  an  executor  might 
declare  in  his  private  character,  as  for  money  had  and  received  after  the  tes- 
tator's death,  or  upon  an  account  stated  with  him  as  such,  concerning  money 
due  to  him  as  executor,  A;c.  (c)  ;  or  even,  it  seems,  if  the  account  stated  be 
alleged  to  relate  to  money  due  to  the  testator;  the  executor  has  no  privilege 
as  to  costs  (2). 

So  in  the  action   against  an   executor,  a  count   cannot  be   introduced 
which  would  charge  him  perso7ially ;   for  the  judgment  in  the   one   case 

r  *205  ]  *wo^l^  he  de  bonis  iesialoris,  and  in  the  other  de  bonis  propriis  (/)  (3), 
Therefore  a  count  for  money  lent  to,  or  had  and  received  by,  an  exe- 
ecutor  as  such,  is  not  sustainable  (g)  (4).  And  a  count  in  assumpsit 
against  husband  and  wife,  who  was  administratrix  with  the  will  annexed, 


(y)  8  B.  &  P.  Sed  vide  1  T.  R.  487;  6 
East,  405. 

(z)  6  Brice,  412;  7  Id,  591;  6  Taunt.  457. 

(a)  See  the  forms,  post,  vol.  ii.;  and  the 
consequences  as  to  costs,  5  Tyr.  822. 

(6)  8  East,  409;  Willes,  29;  2  B.  &  R. 
863;  1  B.  &  C.  248,  8.  C;  1  B.  &  Aid.  93; 
8  Id.  626;  5  Moore,  105,  508;  6  Taunt.  210. 

(c)  5  East,  150;  2  Marsh.  151;  8  Saund. 
117  d.  e,  note.  But  see  2  Lev.  110;  2  Vin. 
Ab.  47,  pi.  6,  48,  pi.  9;  2  B.  ^  P.  424. 


(d)  See  9  B.  &  e.  668;  Tidd,  9th  ed.  978. 

(e)  8  Moore,  146;  9  B.  &  C.  666;  Tidd, 
9th  ed.  978. 

(/)  2  Saund.  117  e.  But  of  late  coantfl 
ibr  funeral  charges  against  the  executor  in 
that  character  have  succeeded,  see  8  Campb. 
298,  sed  quare. 

(g)  2  Saund.  117  e;  4  T.  R,  487;  1  Hen. 
Bla.  108;  7  B.  &  C.  444;  1  M.  &  B.  102, 
8.C. 


(1)  Aco.  Jones  v,  Binnej,  578. 

(2)  In  Pennsylvania,  an  executor  plaintiff  is  bound  to  pay  costs  to  the  defendant,  in  case  of 
nonsuit,  or  verdict  for  the  defendant,  as  well  where  he  necessarily  sues  in  his  representative 
character,  as  where  the  cause  of  action  arises  after  the  death  of  the  testator.  Muntorf  v.  Mun* 
torf,  2  Rawle,  180. 

(8)  See  Bachelor  o.  Fisk,  17  Mass.  464;  Kayser  v.  Bisher,  9  Leigh,  857.  And  the  declara- 
tion containing  a  count  on  a  promise  by  the  defendant's  testator,  and  a  count  on  a  promise  by 
the  defendants  as  executors  as  aforesaid,  for  work  and  labor  done  at  their  request,  is  bad  on 
general  demurrer.  Myer  v.  Cole,  12  Johns.  849.  Demott  v.  Field,  7  Cowen,  58.  But  a  count 
on  a  promise  by  an  executor  or  administrator,  as  such,  and  in  which  he  is  not  charged  as  person- 
ally liable,  may  be  joined  with  a  count  on  a  promise  by  the  deceased.  Carter  r.  Phelps,  8  Johns. 
440;  Malin  v.  Bull,  18  Serg.  &  R.  441;  M'Kinley  v.  Call,  1  Monroe,  64;  Howard  v.  Powers, 
6  Ohio,  08.  See  Myer  v.  Cole,  12  Johns.  849;  Reynolds  p.  Reynolds,  8  Wend.  244;  Bishop  p. 
Harrison,  2  Leigh,  589. 

(4)  Sibbitt  ».  Lloyd,  6  Halst  168;  Myer  v.  Cole,  12  Johns.  849;  Demott  v.  Field,  7  Cowen, 
58.  It  was  held  that  an  administrator  or  executor  may  join  in  the  same  declaration  counts  oq 
the  promises  to  himself,  with  counts  on  promises  to  the  intestate  or  testator.  Fry  v,  Evans, 
8  Wend.  680. 
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npon  promises  bj  the  testator  to  pay  rent,  cannot  be  joined  with  counts  o'  joixdkb 
upon  promises  by  the  husband  and  wife  as  administratrix,  for  the  use  and  ^'  ^<^^o** 
occupation  by  them  after  the  death  of  the  testator  (A).  But  in  an  action  of 
covenant  against  an  executor,  on  the  deed  of  the  testator,  the  plaintiff  may 
join  a  breach  by  the  testator,  and  a  breach  since  his  decease  (t).  So  an 
account  stated  by  the  defendant  as  executor,  of  monies  due  from  the  testa- 
tor, may  be  supported,  and  may  be  joined  with  counts  upon  promises  by  the 
testator ;  and  this  is  the  common  mode  of  declaring  against  executors  and 
administrators,  to  save  the  statute  of  limitations  {k)  ;  and  a  count  upon  an 
account  stated  by  an  executor  as  such,  of  monies  due  and  owing  from  him  in  that 
character,  may  be  joined  with  counts  on  promises  by  the  testator,  as  such 
account  stated  does  not  make  the  executor  personally  liable  (/)  (1).  Per- 
haps a  count  for  money  paid  for  the  defendant  as  executor  may  be  joined 
with  counts  on  promises  by  the  testator  (w).  Whenever  an  executor,  &c.  is- 
sued upon  promises  by  him  in  that  character,  the  words  **  as  executor,  &c. 
must  be  inserted  in  each  count  in  stating  the  promise,  and  also  in  stating 
the  debt  or  cause  of  action,  if  it  bo  laid  to  have  accrued  after  the  testators 
death  (n). 

.  The  consequences  of  a  misjoinder  are  more  important  than  the  circum-  3^]-   q^^^ 
stances  of  a  particular  count  being  defective ;  for  in  the  case  of  a  misjoinder,  sequences  of 
however  perfect  the  counts  may  respectively  be  in   themselves,  the  dec-  "^iajoiiiJfcr* 
laration  will  be  bad  on  a  general  demurrer  (2),  or  in  arrest  of  judgment, 
or  upon  error  (o)  (8)  ;  and  if  on  a  writ  of  error  one  of  several  counts  in  a 


(A)  8  B.  &  Aid.  101. 

(i)  10  East,  313. 

(Ar)  2  Saund.  117  e;  1  Hen.  Bla.  102;  For- 
rest's Kep.  Exchequer,  98.  Where  an  actual 
account  has  not  been  stated  by  the  defendant 
u  executor,  add  counts,  as  poit,  vol.  il  Counts 
on  promises  by  the  defendant  as  executor, 
should  always  be  inserted,  if  he  has  admitted 
the  debt,  or  promised  payment 

(0  7  Taunt.  580;  1  Moore,  305, S.  C;  For- 
rest  (Exch.)   98;    6   East,  405  to  412;    10 


East,  813.  Sed  vide  1  Hen.  Bla.  108,  114;  2 
Saund.  117  d;  2B.^  P.  424. 

(m)  7  B.  &  C.  444. 

(n)  2  B.  &  P.  424;  ante,  208. 

(0)  2  Chitty  697;  2  B.  (J-  P.  424;  4  T.  R. 
847;  1  Hen.  BU.  108;  1  Taunt.  212.  See  in 
general  as  to  the  consequences  of  mis-joinder 
or  nonjoinder  of  partieSy  whether  plaintiffs  or 
defendants  anU,  18,  45,  66,  and  86.  Of  hus- 
band and  wife,  ante,   82,  59,  75,  and  93. 


(1)  Collins  V.  Weiser,  12  Serg.  &  R.  97;  Malin  v.  Bull,  12  Serg.  &  R;  448;  Vaughn  r. 
Gardner,  7  B.  Monroe,  826.  See  the  observations  of  Mr.  Chitty  in  the  fourth  edition.  It  has 
been  held  that  a  declaration  stating  that  the  defendant's  testator  being  so  indebted  to  the  plain- 
tiff, in  a  certain  sum  for  money  lent  and  advanced,  and  that  the  testator  being  so  indebted  in 
his  life-time,  the  defendant,  afterwards  as  such  executor,  after  the  death  of  the  testator,  prom- 
ised, &c.  was  good.  And  Spenceb,  J.,  in  delivering  the  opinion  of  the  court,  says,  **  The 
counsel  seemed  to  suppose  that  the  judgment  on  this  count  would  be  €Le  bonu  propriie,  and  that 
the  executor  would  in  this  mode  of  declaring,  be  prevented  from  pleading  plene  adminstracit. 
If  such  would  be  the  consequence  then  I  should  hold  the  objection  to  be  valid ;  but  according  to 
the  cases  of  Secor  v.  Atkinson,  (1  H.  Bl.  102),  and  of  Executors  of  Hughes  v.  Hughes,  7  Bro.  P. 
C.  550,  and  2  Saund.  117,  e.  note  2,)  the  judgment  will  be  de  bonu  testatorit,  and  this  mode 
of  declaring  is  adopted  merely  to  save  the  statute  of  limitations;  consequently  the  defendant  is 
not  prevented  from  making  any  defence  under  such  a  form  of  declaring,  which  be  might  have 
made,  had  the  declaration  stated  the  promise  of  the  testator,  and  his  liability  only."  >Vhitaker 
V.  Whitaker,  6  Johns.  112.  And  promises  by  the  defendant  as  executor  or  administrator,  as  well 
as  by  his  testator  or  intestate,  to  pay  for  work  and  labor  done  for  or  goods  sold  and  delivered  to 
the  intestate,  may  be  joined  in  the  same  declaration,  and  a  count  charging  a  promise  by  the  tes- 
tator or  intestate,  in  his  life-time,  and  after  his  death,  by  the  defendant,  his  executor,  or  admin^ 
ietraior,  as  aforesaid,  is  good.  Carter  v.  Phelps,  8  Johns. 440.  A  declaration  by  a  plaintiffs 
administator,  containing  counts  for  goods  sold,  work  done,  and  the  common  money  counts,  with- 
out stating  any  indebtedness  to  the  intestate  or  referring  to  the  plaintiff,  in  his  representative 
ebaraoter  in  any  subsequent  part  of  the  declaration  except  in  a  profert  of  letters  of  administra- 
tion, is  bad  on  demurrer.     Christopher  r.  Stockholm,  5  Wend,  86,  Vide  2  Leigh,  285. 

(2)  See  Peabody  v.  Washington  Ins.  Co.  20  Barb.  839;  Williams  v.  Bradbury,  9  Texas,  487. 

(8)  Cooper  r.  Bissell,  16  Johns.  146;  Pell  v.  Levett,  19  Wend.  546.  But  see  S.  C.  22  Wend- 
ell, 869;  Rodley  r.  Roop,  6  Blirckf.  IS-^;  Pharr  r.  Bachellor,  8  Ala.  237;  Whitney  v,  Crim,  1 
Hill,  61;  West  v.  Stanley,  1  Hill,  69;  The  Governor  v.  Evans,  1  Pike,  (Ark.)  849. 
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OF  JOINDER  declarp-tion  in  assumpsit  be  bad,  and  the  defendant  below  suffer  judgment 
by  default,  and  the  damages  be  assessed  generally  on  the  wliole  declara- 
tion, such  judgment  must  be  reversed  (/>).     A  demurrer  for  nii«-joinder 

I  *206  ]  must  be  to  the  whole  declaration,  and  not  *  merely  to  the  defective  count 
or  breach  (y).  The  plaintiff  cannot,  if  the  declaration  be  demurred  to, 
aid  the  mistake  by  enterring  a  nolle  prosequi,  so  as  to  prevent  the  operation 
of  the  demurrer  for  misjoinder  (;•)  (1);  though  the  Court  will  in  general 
give  the  plaintiff  leave  to  amend  by  striking  out  some  of  the  counts  on 
payment  of  costs  (5).  In  some  cases,  however,  a  misjoinder  may  be  aided 
by  intendment  after  verdict  {i).  And  by  taking  separate  damages,  or 
by  entering  a  reiniititur  damna,  the  misjoinder  may  be  aided  (?/) ;  and 
though  it  is  reported  to  have  been  decided  that  if  assumpsit  and  trover 
be  joined,  and  there  be  a  verdict  for  the  defendant  on  the  count  in  trover 
that  does   not  cure   the  declaration  (.r),  such  doctrine   is   now   overruled 

(y)  (2). 


[  #207  ]  "OF  THE  ELECTION  OF  ACTIONS  (3). 

OF    ELECTION 

OF  ACTIONS.        jn  considering  the  'application  of  each  particular  action,  we   have  seen 
that  the  party  injured  frequently  has  an  election  of  several  remedies  for 
the  same  injury  (a).     As  the  due  exercise  of  iim  election  is  of  great  im- 
portance, it  may  be   useful   concisely  to  state   the   principal  points  which 
direct  the  choice  of  several  remedies.     And   these  may  be  with  reference 
to,  1st,  the  nature  of  the  plaintiff's  ri£fht  or  interest  in  the  matter  affected; 
2dly,    the   security  of  baily  and   the   process ;    Sdly,  the   number   of  the 
parties  to  the  action ;  4thly,  the  numher  of  the  canses  of  action,  and  the 
joinder  thereof  in  one  suit ;  Sthly,  the  nature  of  the  defence,  and  whether 
it  be   advisable   to  compel    the  defendant  to   plead   specially;    6thly,  the 
venue,  or  place  of  trial;  Tthly,  the  evidence  to  be  adduced  by  the  plain- 
tiff or  defendant;  8thly,  the  costs ;  and,  9thly,  the  judgment  and  execu- 
tioti, 
1st.  Nature        1st,  A  Strict  legal  title  is  essential  to  the  support  of  some  remedies,  but 
of  the  plain-  in  others  the  plaintiff 's*  bare  possession  of  the   property  affected   is  suffi- 
tiff|8  inter-    (jjent.     Where  the  title  of  the   plaintiff  may  be  doubtful,  it  is  in  general 
affected.        advisable  to  adopt  the  latter  description  of  remedy.     Thus   an  action  of 
trespass  to  real   property  may  be    supported   against   a  stranger  by  any 
person  in  the  actual  possession,  though  he  have  no  title ;  but  in  ejectment 
the  lessor  of  the  plaintiff  must  in  general  recover  on  the  strength  of  his 

ip)  1  Moore,  126.  (w)  2  M.  &  Bel.  683;  11  Mod.  196;  2  Vm. 

(fl)  1  M.  &  Sel.  856,  866.  Ab.  48,  pi.  9;  3  T.  R.  438. 

(r)  1  Hen.  Bla.   110,  111,  113,  114;  4  T.  (z)  See  2  Saund.  117  c. 

R  860;  Tidd,  9th  edit.  681;  1  Saund.  207  o.  (y)  2  M.  &  Sel.  583. 

(»)  4  T.  R.  848.  (o)  Cora.  Dig.  Actions.  M.;  Stylea,  4;  Co. 

(0  2  Ley.   110;  Com.  Dig.  Action,  G.;  2  Lit.  145  a;  2  Bla.  Rep.  1112. 
Vin.  Ab.  47,  pL  7. 

(1)  The  defendant  can  avail  himself  of  the  mipjoinder  only  by  demurring  to  the  whole  declar- 
ation;  he  cannot  plead  to  one  count  and  demur  to  the  other.    Smith  v.  Merwin,  15  Wend.  184. 

(2)  But  see  Lusk  v.  Hastings,  19  Wend.  627. 

(3)  For  cases  in  which  an  election  of  action  may  be  made,  See  1  Met  &  Perk,  Dig.  pp.  61, 
62;  Tit.  Actiont,  eh.  4. 
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own  legal  title  (ft) :  and  may  be  defeated  even  if  an  outstanding  term  in  flection  or 
a  trustee  be  shown  unless  it  can  bo  presumed  that  such  term  has  been  satis-  <^'  actions. 
fied,  &c.  Therefore,  where  the  title  of  the  party  injured  is  doubtful,  the 
action  of  trespass  should  sometimes  be  chosen  ;  and  as  the  defendant  in  re- 
plevin for  a  distress  taken  damage  feasant,  must  in  his  avowry  or  cognizance 
state,  and  if  denied,  must  prove  a  title  to  the  locus  in  quo^  in  fee  or  tail,  in 
himself  or  some  person  from  whom  he  derives  his  title,  an  action  of  trespass 
is  preferable  to  a  distress,  *where  the  title  of  the  occupier  of  the  land  may  [  *208  ] 
be  doubtful  (c).  On  the  other  hand,  where  the  party  interested  can  clearly 
establish  a  title  in  himself  or  in  his  trustee,  and  yet  it  may  be 
doubtful  in  which  particular  person  the  legal  title  may  be  vested,  a  distress, 
or  an  action  of  ejectment  where  there  has  been  an  ouster,  may  be  advisable, 
because  in  replevin  brought  for  the  distress,  there  may  bo  several 
avowries  upon  different  titles,  and  in  ejectment  there  may  be  several 
counts  on  demises  by  different  parties.  In  some  cases  we  have  seen  that 
where  the  property  of  a  person  has  been  taken  away  or  withheld  from 
him,  he  may  waive  the  tort  and  sue  in  assumpsit  for  the  value 
(^)  ;  but  as  a  bare  possession  is  sufficient  in  general  to  sustain  an  ac- 
tion of  trover  or  trespass  against  a  wrong-doer  (e)  ;  and  it  may  often  be  bet- 
ter to  adopt  one  of  those  forms  of  action  than  to  sue  in  assumpsit  for  money 
had  and  received,  as  in  the  latter  form  of  action  a  stricter  right  to  the 
goods  or  the  proceeds  might  be  required  (/).  So,  wtere  an  injury  is  done 
to  a  messuage  or  land,  it  may  often  be  better  to  sue  in  the  name  of  the  ten- 
ant than  in  the  name  of  the  landlord  as  reversioner.  (^),  because  in  the  lat- 
ter form  of  action  strict  proof  of  the  letting  and  reversionary  interest  is  in- 
dispensable (/*). 

Secondlyj  In  actions  in  form  ex  delicto^  as  in  case,  trover,  deiinne,  and  2d|y-    Bail 
trespass,  the  defendant  cannot  be  arrested  without  a  special  order  of  the        P«>c«"- 
Court  or  a  judge,  and  it  is  not  usual  to  grant  such  order,  except  where 
there  has  been  an  outrageous  battery,  or  the  defendant  is  about  to  quit  the 
kingdom   (i)  ;  and  therefore  in  cases  where  it  may  be  material  to  have 
the  security  of  bail,  the  action  should,  if  possible,  be  framed  in  assump- 
sit for  money  had  and  received,  &c.,  adding  such  other  special  counts  as 
may   be   advisable   under   the   circumstances   of  each   particlar   case    {k). 
Where,  however,    the  defendant  has  been  already  arrested,   the   form   of 
action  must  correspond  with  the  affidavit  to  hold  to  bail  and  the  form  of 
action  stated  in  the  capias,  or  other  process ;  for  otherwise  the  defendant 
will  be  entitled  to  his  discharge  out  of  custody  on  filing  common  bail  ij). 
But  this  will  be  the  only  consequence,  for  the  Court  will  not  on  this  ac- 
count set  aside  the  proceedings  (1)  against  the  defendant  for  irregularity 
(fn). 

Thirdlt/,  In  an  action  in  form  ex  contractu,  we  have  seen  that  if  a  per-  ddly.    The 

Bon  who  ought  to  be  made  co-plaintiff  be  omitted,  it  is  a  ground  of  non-  number  of 

^  o  the  parties. 

{b)  1  East,  244,  246.    See,  however,  ante,        (t)  Midd,  9th  edit.  172.      See  PetersdorflF 
189.  on  Bail,  40,  41,  as  to  the  expediency  of  adopt- 

(c)  1  Sftund,  841  e,  n.  2;  Willcs,  221.  ing  particular  forms  of  action  in  order  to  ob 

(d)  Jlnte^  100.  tain  bail. 

(«)  Ante,  61,  162,  164,.  {k)  8  East,  70. 

(/)  B.  &  C.  418.  (/)  7  T.  R.  80;  8  T.  K.  27;  6  T.  R.  402;  2 

(jf)  See  ante,  139,  140.  East,  305;  1  Hen.  Bla.  810. 

(A)  See  4  B.  &  C.  465.  (m)  6  T.  R.  863. 


(1)  Contra,  Rogers  v,  Rogers,  4  Johns.  485. 
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Of  ELCcTioH  suit,  &c.  {ti)  except  in  the  case  of  executors  or  administrators  (o), 
Of  AcnoKs.  whereas  in  actions  in  form  ex  delicto^  the  non-joinder  of  a  partj  who 
should  have  been  a  co-plaintiff,  can  onlj  be  pleaded  in  abatement  (p)  ; 
[  *209  ]  *and  consequently  the  latter  form  of  action,  if  it  can  be  adopted,  is  in 
many  instances  preferable,  where  there  is  reason  to  doubt  who  should  be 
joined  as  a  plaintiff.  Wc  have  also  seen  that  a  joinder  of  U)o  many  cfe- 
femlants  in  an  action  in  form  ex  contractu  is  a  ground  of  nonsuit  (y)  ;  and 
that  the  omission  of  a  person  .who  ought  to  be  made  a  defendant  may  be 
pleaded  in  abatement  (r)  ;  but  that  in  actions  in  form  ex  delicto  the  omis- 
sion of  a  party  jointly  concerned  in  committing  the  injury  cannot  in  gene- 
ral be  pleaded  in  abatement,  and  that  when  the  injury  may  in  point  of 
law  have  been  committed  by  several,  the  joinder  of  too  many  defendants 
"will  be  no  ground  of  objections  (5) ;  and  therefore,  where  it  may  be 
doubtful  how  many  persons  should  be  made  defendants,  it  is  advisable  to  de- 
clare in  case,  in  preference  to  an  action  of  assumpsit  (/).  So,  a  distress  for 
a  rent  charge  is  frequently  preferable  to  an  action,  because  in  the  latter 
all  the  pernors  of  the  estate  charged  with  the  payment  must  be  joined  {ti) 

4thl7.    The       Fourthly^  Where  the  plaintiff  has  several  demands  of  a  similar   kind, 
number  of     recoverable  in  different  forms  of  action,  he  frequently  may,  and   then    he 
of  action.       ought  to  proceed  for  the  whole  in  that  form  of  action  which  will  embrace 
his  various  claims  (^x)^    Thus   a   party   may   declare   specially   against  a 
bailee  for  neglect,  either  in  assumpsit  or  in  case  ;  if  he  have  also  a  money 
demand  against  the  bailee,  due  on  simple  contract,  he  should  declare  for 
both  causes  of  action  in  assumpsit ;  but  if,  instead  of  the  money  demand, 
he  have  a  distinct  cause  of  action  in  trover,  the  declaration  should  be  in 
case,  with  a  count  in  trover,  in  order  to  avoid  the  expense  of  two  actions, 
(y).     So,  for  a  money  demand  due  on  a  simple  contract,  the  plaintiff  in 
,  general  has  an  option  to  declare  either  in  assumpsit  or  debt ;  if  there  be 
also  another  demand  of  an  unliquidated  nature,  founded  on  a  simple  con- 
tract, it  is  then  proper  to  declare  in  assumpsit  for  both  causes  of  action ;  but 
if  there  be  no  unliquidated  demand,  or  if  part  of  the  demand  be  due  on  spe- 
cialty debt  may  be  preferable.     So,  in  an  action  against  the  assignees  of  a 
bankrupt  for  rent,  if  it  be  doubtful  whether  they  have  accepted  the  lease, 
although  they  have  taken  possession,  it  is  advisable  to  declare  in  debt  on 
the  lease,  and  add  a  count  in  debt  for  use  and  occupation.     So  debt  on  a 
life  policy,  with  a  count  for  money  had  and  received,  may  be  preferable  to  cove- 
nant ;  because,  under  the  common  count,  the  premium  may  in  some  cases  be 
claimed.     And  as  debt  and  detinue  may  be  joined  (j2r),  the  declaration  should 
be  in  those  forms  of  action,  where  the  defendant  detains  the  plaintiff's  goods« 
and  also  owes  him  a  debt. 

(n)  Ante,  18.  141;  8  Brod.  &  Bing.   54;  9  Price,  408;  8 

(0)  Ante,  19.    The  nonjoinder  of  an  a«-  East,  62  to  70. 
$igntt  of  a  bankrupt  is  no  ground  of  nonsuit,  (i)  Id,  ibid.;  8  East,  62  to  70. 

ante,  23.  (u)  Co.  Lit.  162  b;  1  Saund.  282,  n.  1« 

{p)  AnU,  66.  and  284,  n.  8  &  4. 

(9)  AnU,  44  (a)  Ante,  198,  201. 

(r)  AnU,  46.  {y)  8  East,  70. 

(<)  Ante,  66;  Bretherton  v.  Wood,  6  Moore,  (z)  Ante,  199,  600. 


(1)  By  St.  1884,  0. 189,  a  plaintiff  in  an  action  founded  on  oontraot,  brought  against  seTeral, 
defendants  might  discontinue  as  against  one  who  had  been  defiiulted^  and  prooeed  against  the 
pthers.    Turner  v.  Bissell,  14  Pick.  192. 
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^ Fifthly^  By  a  judicious  cboioe  of  the  remedy,  the  defendant  may  be  fre-  ^'  klbction 
quently  precluded  from  availing  himself  of  a  defence  which  he  might-other-  ^'  ^^'^' 
wise  establish.  Thus  in  assumpsit  against  a  person,  who  has  been  a  (defence.  ^ 
bankrupt  for  money  had  and  received  by  him  before  his  bankruptcy,,  how- 
ever tortiously,  his  certificate  would  be  sufficient  bar,  but  by  declaring  in 
^se  of  trover,  where  the  money  was  received  tortiously,  Ac.  he  will  be 
oprived  of  such  defence  (a)(1).  And  where  goods  have  been  sold  by  a 
person  in  contemplation  of  bankruptcy  by  way  of  fraudulent  preference  to  a 
creditor,  the  remedy  by  the  assignee  should  be  trover,  and  not  assumpsit  as 
for  goods  sold  and  delivered;  because,  in  the  latter  form  of  action,  the 
defendant  might  avail  himself  of  the  debt  from  the  bankrupt  as  a  set-off  (6). 
And  in  case  of  fraud,  the  statute  of '  limitations  may  not  begin  to  run 
till  the  fraud  is  discovered,  and  therefore  it  would  be  sometimes  advisable  to 
sue  for  the  fraud,  and  waive  the  action  of  assumpsit.  Thus  where  the 
defendant  was  guilty  of  fraud  in  not  taking  a  sufficient  security  on  his 
investing  plaintiff's  money,  the  plaintiff  might  waive  the  fraud,  and  sue  in 
assumpsit  for  not  procuring  sufficient  security ;  but  if  it  be  apprehended  that 
the  defendant  would  in  such  action  of  assumpsit  establish  a  defence 
under  the  statute  of  limitations,  it  would  be  better  to  declare  in  case 
for  the  fraud,  as  the  statute  might  then  only  run  from  the  time  the  fraud 
was  discovered  (c).  The  election  of  the  form  of  action  was  also  frequently 
material,  in  order  to  compel  the  defendant  either  to  take  issue  upon  some 
particular  allegation  in  the  declaration,  instead  of  putting  the  plaintiff  to 
j)rove  the  whole  of  this  case,  or  to  compel  the  defendant  to  state  his 
ground  of  defence  specially  (</).  Thus  in  covenant  for  rent,  the  defendant 
must  plead  to  some  particular  allegation,  and  there  is  no  general  issue ;  but 
in  debt  on  a  lease  he  might  have  pleaded  7iil  debet,  and  thereby 
compelled  the  plaintiff  to  prove  the  whole  of  his  declaration  (a).  So  tres- 
pass was  in  general  preferable  to  case,  because  in  the  latter,  under  the 
general  issue,  the  defendant  might  not  only  dispute  the  plaintiff 's 'statement 
of  bis  cause  of  action,  but  also  give  in  evidence  most  matters  of  defence,  but 
which  ho  must  have  pleaded  specially  in  trespass  (/)  ;  and  detinue  was  in  - 
some  cases  preferable  to  trover,  in  order  to  compel  the  defendant  to  plead  his 
lien  specially  (^).  But  the  general  pleading  rules  of  Hil.  Term,  4,  W.  4, 
requiring  a  special  plea,  in  mo§t  cases  have  put  an  end  to  many  of  the  former 
grounds  of  preference. 

Sixthly^  In  some  cases  there  may  be  two  or  more  actions  in  effect  for  ethly.    The 
the  same  injury,  the  one  local^  and  the  other  transitory.     Thus,  *deht  for  ^«°"«- 
rent,  by  the  assignee  or  devisee  of  the  lessor  against  the  lessee,  is  local,  [  *211    ] 
and  must  be  laid  in  the  county  where  the  estate  lies  (A) ;  but  in  covenant^ 
at  the  suit  of  the  same  parties,  upon  an  express  covenant  for  the  payment 
of  rent,  &c.  the  venue  is  transitory  (t) ;  and  consequently  the  latter  form 

(a)  6  T.  R.  696;  1  Marsh.  184;  anit,  144.  {d)  Pott,  tit.  Pleas. 

(A)  4T.  R.  211;  2  Hen.  Bla.  136;  ante,  144.  («)  Lord  Raym.  1600. 

When  not,  see  10  East,  878,  418.  (/)  Anit,  144;  post,  tit.  Pleas. 

(e)  4  MooK,  602;  2  B.  &  B.  78,  S.  C;  see  (s)  Ante,  124. 

also  8  B.  &  A.  288, 626;  2  B.  &  C.  168;  8  D.  (h)  1  Saund.  288,  241;  Sir  W.  Jones,  68. 

&  R  826,  S.  C;  Sed  vide  6  B.  &  C.  269;  8  (t)   Id.  ibid, 
D.  ^  R.  14,  S.  C. 

(1)  But  the  plaintiff  cannot  by  declaring  specially  ex  contractu  when  he  may  recover  his  de- 
nmnd  nnder  a  general  count,  deprire  the  defendant  of  his  set-oiL  Downer  9.  Eggleaton,  16 
Wend.  61. 
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0?  ELwrrioH  of  action  should  be  adopted,  where  it  may  be  advisable  to  try  the  cause  out 
0PACTI0K8.   of  the  county  where  the  estate  is  situate. 

Ttbly.  The  Seventhly^  The  eyidence  must  also  be  attended  to  in  the  election  of  ac- 
evidencc.  tions.  Thus,  it  is  frequently  more  convenient  that  the  action  should  be 
trespass  than  case,  because  if  it  be  laid  in  trespass,  no  nice  points  can  arise 
upon  the  evidence,  by  which  the  plaintiff  may  be  defeated  upon  the  form  of 
the  action,  as  there  may  in  many  instances,  if  case  be  brought  {k).  And 
here  we  may  again  allude  to  the  advantage  of  using  trespass  by  the  tenant, 
rather  than  case  by  the  reversioner,  in  the  case  of  injury  to  land  (/).  And 
very  often  the  form  of  action,  by  driving  the  defendiant  to  plead  more  spe- 
cially, may  narrow  the  plaintiff's  evidence  (m). 

Btbly,  Costs.  Eiglithly^  In  actions  in  form  ex  contractUy  the  plaintiff  is  in  general  enti- 
tled to  full  costs ^  though  he  recover  less  than  40^.  damages,  it  having  been 
decided  that  the  22  &  23  Car.  2,  c.  9,  does  not  extend  to  actions  of  assump- 
sit, debt,  detinue,  or  covenant  (n) ;  and  therefore  it  is  not  in  general  material, 
so  far  as  respects  the  costs,  which  of  these  forms  of  action  be  adopted.  But 
in  trespass  for  injuries  to  the  person,  or  to  real  property  if  the  plaintiff 
recovers  less  than  40^.  damages,  he  is  not  entitled  to  more  costs  than 
damages ;  and  therefore,  for  such  injuries,  when  practicable,  it  is  frequently 
advisable  to  declare  in  case  or  trover;  in  which  full  costs  are  usually 
recoverable  (o)  (1).  So  an  action  on  the  case  was  frequently  preferable  to 
an  action  of  trespass  against  several  defendants,  because  in  trespass,  if  one 
defendant  was  acquitted,  he  might  obtain  his  costs,  but  which  he  was  not 
entitled  to  in  an  action  on  the  case  (;>.)  And  as  no  fine  was  paid  upon 
issuing  an  original  writ  in  covenant,  that  action  was  on  that  account  in  some 
cases  preferable  to  debt.  The  3  &  4  W.  4,  42,. s.  32,  enabling  the  judge  to 
give  an  acquitted  defendant  his  costs  in  every  form  of  action,  and  the  2  W.  4, 
c.  89,  abolishing  the  use  of  an  original  writ  in  perso?ial  actions,  have  put  an 
end  to  the  last  two  grounds  of  preference. 

Dihiy.  Judg-      Ninthly,  the  action  of  debt  is  frequently  preferable  to  assumpsit  *or  cove- 

racnt  and      nant,  because  the  judgment  in  debt  by  fiU  dicit,  &c.  is  in  general  final,  and 

execu  ion.     execution  may  be  issued  immediately  without  the  expense  and  delay  of  a 

[  *212    ]  Yrnt  of  inquiry,  which  is  usually  necessary  in  assumpsit  or  covenant,  in  the 

case  of  judgment  by  default  (9) ;  and  it  is  better  to  proceed  in  debt  on  an 

award  than  on  the  arbitration  bond,  because  in  case  of  judgment  by  default 

in  an  action  on  the  latter,  a  writ  of  inquiry  is  necessary,  under  the  8  and  9 

W.  8,  c.  11  (r)  (2).     Replevin  or  detinue  is  preferable  to  trover,  when  it  is 

important  to  obtain  the  goods  themselves  {s.) 

(k)  8  East,  600.  (p)  See  Tidd,  9th  edit.  9>6. 

.(/)  Ante,  208.  {q)  Tidd,  9th  edit  578.     But  in  many  oaaes 

(m)  Ante,  210.  the  writ  of  inquiry  is,  it  seems,  necessary  even 

(fi)  Tidd,  9th  edit.  968.  in  debt;  as  in  debt  for  use  and  occupation,  for 

(0)  6  T.  R.  129,  180;  Tidd,  9th  edit  968.  not  setting  out  tithes,  or  for  foreign  money,  5 
The  judge  may,  in  the  latter  actions,  certify  B.  &  Aid.  885;  Tidd,  9th  edit  628.  Sedqwzre. 
to  take  away  costs;  but  this  power  is  not  often  (r)  Post,  vol.  ii. 

exercised.  («)  AnU,  142,  189;  2  Stark.  288. 

(1)  See  1  Met.  &  Perk.  Dig.  Tit.  Costs,  ch.  4,  p.  600,  et  seq. 

(2)  By  the  statute  of  the  State'of  New  York,  sess.  24,  c  25,  s.  2,  no  writ  of  "  error  brought 
to  reverse  any  judgment  gpven  in  any  personal  action,"  is  a  stay  of  execution,  unless  bail  lu 
error  be  put  in.    2  Rev.  Stat.  595,  s.  27,  28. 
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The  circumstance  of  a  party  having  elected  one  of  several  remedies  by  o'  KtwTioN 
action  will  not  in  general  preclude  him  from  abandoning  such  suit,  and  after 
having  duly  discontinued  it,  he  may  adopt  any  other  remedy.  It  seems  that  election, 
an  action  for  rent  may  be  supported,  although  a  distress  has  beefl  made,  pro- 
vided it  has  not  produced  actual  satisfaction  (/).  The  plaintiff  cannot  in 
general  bring  a  fresh  species  of  action  for  the  same  cause  whilst  the  former 
is  depending,  or  after  it  has  been  determined  by  a  verdict ;  and  it  is  a  rule 
that  the  party  applying  for  an  information  shall  be  understood  to  have  made 
his  election,  and  waived  his  remedy  by  action,  whatever  may  be  the  fate  of 
the  motion  for  the  information,  unless  the  Court  think  fit  to  give  him  leave 
to  bring  an  action  {u), 

(0  1  Sfllk.  248;  1  Ld.  Rnym.  719;  2  Chit       866;  Bex  v.  Sparrow,  Tidd,  9th  ed.  10,  note. 
Bi^  SOl;  1  B.  &  A.  157;  6  Moore,  542.  (c);  1  M.  &  B.  278  b;  lee  anU^  229. 

(•)  2  T  B.  198;  1  Chit  Crim.  Law»  866» 


[  *218  ] 
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DBFIKITION. 


Pleading  is  the  statement  in  a  logical  and  legal  form  of  ih^  facts  whica 
constitute  the  plaintiff's  cause  of  action,  or  the  defendant's  ground  of  defence  ; 
it  is  the  formal  mode  of  alleging  that  on  the  record,  which  would  be  the  sup- 
port of  the  action  or  the  defence  of  the  party  in  evidence  (&).  It  is,  as 
observed  by  Mr.  Justice  Buller  (c),  **one  of  the  first  principles  of  pleading, 
that  there  is  only  occasion  to  state /ac/5,  which  must  be  done  for  the  purpose 
of  informing  the  Court  whose  duty  it  is  to  declare  the  law  arising  upon  those 
facts,  and  of  apprizing  the  opposite  party  of  what  is  meant  to  be  proved,  in 
order  to  give  him  an  opportunity  to  answer  or  traverse  it."  The  grand 
object  contemplated  by  the  system  is  the  production  of  a  certain  and  material 
issue  {d)  between  the  parties,  upon  some  important  part  of  the  subject- 
matter  of  dispute  between  them. 

The  observations  of  Lord  Chief  Justice  De  Grey  on  the  structure  of 
an  indictment  are  very  forcible,  and  equally  applicable  to  the  pleadings 
in  civil  actions, — '*  the  charge  must  contain  such  a  description  of  the  in- 


(a)  I  Ibrbear,  in  ibis  practical  treatise,  to 
obeerre  upon  the  origin,  antiquity,  and  histo- 
ry of  plei^ing,  or  to  notice  the  many  observa- 
tions in  the  books  upon  its  utility  and  value; 
upon  this  subject  the  reader  may  consult  8 
Beeve's  Hist  Com.  Law,  424;  Hale's  Hist 
Com.  Law,  178;  Mr.  Lawes'  Treatise  on 
Pleading,  1  to  88,  and  a  tract  intituled  •*  A 
Summary  of  Pleading,**  1  to  7;  See  also  Lord 
Erskine's  Speeches,  vol.  L  276,  4^c.,  nnd  the 
valuable  publication  of  Mr.  Serjeant  Stephen, 
p.  144,  Ist  edit  and  p.  157,  2d  edit  to  the 
end;  and  vide  id.    Appendix,  xiv.  n.  (88), 


and  the  recent  third  edit  (1) 

(b)  P<r  Buller,  J.,  8  T.  R.  169;  DougL  278; 
and  see  the  observations  in  (  om-.  Dig.  Pleader, 
A.;  Bao.  Ab.  Pleas  and  Pleading,  and  the 
judgment  of  Lord  Chief  Justice  De  Grey,  in 
Bex  V.  Home,  Cowp.  682,  683,  &c.,  as  to  the 
general  nature  and  object  of  pleading. 

(c)  Dougl.  159. 

Id)  "  An  istue  is,  when  both  the  parties 
join  upon  somewhat  that  they  refer  to  a  trial, 
to  make  an  end  of  the^lea,'*  (t.  s.  suit). 
Finch's  Law,  896. 


(1)  <*  I  entertain  a  decided  opinion,  that  the  established  principles  of  pleading  which  oompoee 
what  is  called  its  science,  are  rational,  concise,  luminous,  and  admirably  adaptwl  to  the  investi- 
gation of  truth,  and  ought  consequently  to  be  veipf  oareftiUy  touched  by  the  hand  of  innovatioo.** 
Ptr  Kent,  C.  J.,  1  Johns.  471.    As  to  the  history  of  pleading,  vide  2  Beeve's  Hist  S.  L 
264, 267,  844,  666,  849;  2  Beeve's  Hist  £.  L.  69,  61,  428,  448,  461,  469. 
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jury  or  crime,  that  the  defendant  may  know  what  injury  or  crime  it  is  ™*  '>■" 
which  he  is  called  upon  to  answer,  that  the 7 wry  may  appear  to  be  warranted  *"*®** 
in  their  conclusion  *of '  guilty '  or  •'  not  guilty '  upon  the  premises  delivered 
to  them,  and  that  the  Court  may  see  such  a  definite  injury  or  crime,  that 
they  may  apply  the  remedy  or  the  punishment  which  the  law  prescribes. 
The  certainty  essential  to  the  charge  consists  of  two  ports  ;  "  the  matter  to 
be  charged,  and  the  manner  of  charging  it"  {e).  Hence  the  science  of 
special  pleading  may  be  considered  under  two  heads:  1st,  The  Facts 
necessary  to  be  stated;  and  2d,  The  Form  of  the  statement;  and  these, 
together  with  some  general  rules  of  construction,  and  the  division  of  plead- 
ings, we  will  consider  in  the  present  chapter. 


1.  THE  FACTS  NECESSARY  TO  BE  STATED.       l  ti»  facw 

KECESSABT 
TO   BB  STAT' 

In  general,  whatever  circumstances  are  necessary  to  constitute  the  cause  ^, 
of  complaint  or  the  ground  of  defence,  must  be  stated  in  the  pleadings, 
and  all  beyond  is  surplusage  (/)  (1)  ;  fads  onlv  are  to  be  stated,  and  not 
arguments  or  inferences,  or  matter  of  law  {g)  (2).  in  which  respect  the 
pleadings  at  law  appear  to  differ  materially  from  those  in  equity.  There 
are  some  facts  of  such  a  public  or  general  nature,  that  the  Courts  ex 
officio  take  notice  of  them,  and  which  consequently  ought  not  to  be  unne- 
cessarily stated  in  pleading  {h) :  and  therefore  it  is  advisable  to  consider  a 
few  of  the  principal  rules  as  to  the  facts  of  which  the  Courts  will  ex  officio 
take  notice. 

The   Courts  will   ex  officio  take   notice  when   the   King  came  to   the  ist.  Facts 
throne  (i),  and  of  the  king's  proclamations  of  war,  &c.  ijc),  and  of  the  Sf  which  the 
articles  of  war,  which  are  an  emanation  from  the  crown  by  virtue  of  acts  ^^^  ojicio 
of  parliament  (A ;  and  consequently  those  matters  need  not  be  alleged  in  take  notice, 
pleading.     So   tne   courts   are  also  bound  to  take  notice  of  all  the  privi-  !^°"^^.J^°* 
leges  of  the  crown  {m).     But  private  Orders  of  Council  are  not  considered 
as  matters  of  law,  or  of  such  public  nature  as  to  render  it  incumbent  on 
the  judges  ex  officio  to  take  notice  of  them  (n) ;  and  a  pardon  under  the 
great  seal  will  not  be  judicially  noticed  (0)  ;  nor  will  the  Courts  take  judi- 
cihl  notice  of  an  existing  war  between  foreign  states,  or  a  recently  de- 

(e)  Gowp.  682,  683.  {k)  1  Ld.  lUym.  282;  but  see  2  Camp.  44, 

(/)  Cowp.  688;  1  Ld.  Raym.  171;  lOEast,  whence  it  app(>ars  that  the  proclamation  will 

206.  be  required  to  be  proved  by  the  Gazette     See 

iff)  Gowp.  688,  684;  Com.  Dig.  Pleader,  0.  4  M.  4r  Sel.  68*4. 648.    As  to  the  declaration  of 

78;  pott,  war,  see  11  Yes.  292;  Ld.  Rnym.  282,  288. 

{k)  2  H.  Bla.  898;  See  Stcph.  on  Pleading,  (/)  4  B.  &  C.  804;  6  D.  &  R.  424,  &  C. 

851,  Ist  edit.;  891,  2d  edit;  Co.  Lit.  808  b;  (m)  Ld.  Raym.  980. 

Com.  Dig.  Pleader,  C.  78;  4  B.  &  Aid.  248.  (n)  2  Lil.  Prac.  Reg.  808. 

(i)  2  Ld.  Raym.  794,  791.  (0)  4  Bla.  Com.  402. 


(1)  Vide  Tucker  v.  Randall,  2  Mass.  288;  Browne  •.  SUwpton,  2  Mms.  441,  444;  Tracy  •. 
Dakin,  7  Johns.  76. 

(2)  Goshen  Turnpike  Co.  v.  Sears,  7  Conn.  92;  Hurst  v.  Purvis,  6  Blackfl  667;  Rakes  «. 
Pope,  7  AU.  161;  Weed  o.  HUl,  2  Miles,  122;  Thomas  9.  Van  Doren,  6  Missouri,  201;  Fuller 
r.  DelaTen,  20  Wend.  67. 
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I.  mi 

FACTS  NE- 
CBS8ART  TO 
BB  STATED. 


clared  war  in  which  this  coantrj  is  engaged,  but  the  same  must  be  proved, 
unless  recognized  bj  some  public  statute  (p). 

The  time  of  holding  everj  Parliament,  and  the  prorogations  and  sessions 
thereof  {q),  and  also  where  any  parliament  sat,  will  be  taken  notice 
of  judicially  (r) ;  and  therefore,  neither  of  these  facts  should  be  stated  in 
pleading.  And  if  either  be  mis-stated,  even  in  pleading  a  private  act,  not 
before  the  Court,  the  pleadings  will  be  defective  on  demurrer,  or  in  the 
case  of  a  private  act,  on  the  plea  of  nul  tiel  record^  or  any  other  plea,  put- 
ting in  issue  the  whole  of  the  facts  stated  in  the  declaration  (^)  ;  but  the 
mistake  may  be  aided  by  verdict  (/)•  The  Courts  will  also  take  judicial 
notice  of  the  course  of  proceeding  in  either  house  of  parliament  {ti).  but  not 
of  the  Journals  of  either  house  (ir),  which  must  be  stated  in  pleading  and 
proved  in  evidence  (y). 

Public  statutes^  and  the  facts  which  they  recite  or  state,  must  be  noticed 
by  the  Courts,  without  their  being  stated  in  pleading  (^)  (1)  ;  and  it  is 
only  necessary  to  state  facts,  which  will  appear  to  the.  Court  to  be  affected 
By  the  statute  (a).  If,  however,  an  offence  be  created  by  a  statute,  and  a 
penalty  be  inflicted,  the  mere  statement  of  the  facts  constituting  the  offence 
will  be  insufficient,  for  there  must  be  an  express  reference  to  the  statute,  as 
by  the  words  "  contrary  to  the  form  of  the  statute,  &c."  in  order  that 
it  may  appear  that  the  plaintiff  grounds  his  case  upon  and  intends  to  bring 
it  within  the  statute  (6).  In  the  case  of  a  public  statute,  it  is  not  advisable 
to  recite  or  set  out  any  part  of  it,  for  a  misrecital  (2),  with  a  conclusion 
''contrary  to  the  form  of  the  statute  aforesaid^^  would  be  fatal  even  in 
arrest  of  judgment  (c).  If  a  statute  be  passed  during  a  session  extending 
into  two  years  of  the  king's  reign,  yet  it  must  be  stated  to  have  passed  in 
that  session  when,  by  the  king's  assent,  it  became  a  law;  and  if  a  statute  be 
described  as  passed  in  the  2d  and  8d  years  of  Wm.  4,  it  will  be  a  fatal 
misdescription,  and  the  judgment  on  an  indictment  containing  such  a  mis- 
description would  be  arrested ;  though  if  the  description  had  been  of  an  act 
passed  in  a  session  holden  in  the  second  and  third  years  of  the  reign, 
it  would  be  otherwise  (c^).  Where  a  statute  has  been  recently  made,  it 
has  been  supposed  to  be  necessary  to  allege  the  facts  took  place  af^er 
the  passing  of  the  act  (e)  ;  but  if  there  be  a  proper  conclusion,  contra  far-- 


0>)  8  M.  ^  Sel.  67,  69;  11  Yea.  292;  2 
Canipb.  44;  8  IcL  61,  67. 

{q)  1  Ld.  Raym.  848;  Plowd.  77;  Moore, 
551;  1  Lev.  296;  see  Bac.  Ab.  Statute,  L.  5. 
Describing  an  act  to  have  passed  in  a  reign, 
when  in  fact,  the  parliament  in  which  the  act 
was  passed  was  continued  bj  prorogation  to 
that  reign,  is  not  a  misdescription,  2  Chit 
Bep.  618. 

(r)  Ld.  Raym.  210, 848. 

(»)  Id.;  Cowp.  474. 

(/)  2  Mod.  40. 

(u)  1  8aund.  181  a.     • 

(x)  Ld.  Rtiyro.  15. 

(y)  Cowp.  18;  Doagl  669. 


(jr)  1  Bla.  Com.  86,  86;  DoiigL  97,  n.  12; 
Bao.  Ab.  Statute,  L.;  2  Wiis.  876;  WiUes, 
210;  see  the  reason;  j?er  Lord  Ellen  borough, 
4  M.  &  Sel.  542.  A  recital  in  a  public  stat- 
ute is  evidence  of  the  fact  recited,  4  M.  &  Sd. 
582. 

(fl)  1  T.  R.  146;  Com.  Dig.  Pleader,  a  76; 
Lane,  71;  Stephen,  852. 

(b)  8  B.  &  C.  186;  6  D.  &  R.  18,  S.  C. 

(c)  Ld.  Raym.  882;  DougL  97;  6  T.  R. 
776;  Bac.  Ab.  SUitute,  L.  5. 

{d)  Rcz  V.  Biers,  1  Adol.  &  £L  827»  8 
Nev.  &  Man.  475. 

(e)  1  Saund.  809  a.  n.  8.    Sed  quare. 


(1)  Vide  Dive  v.  Manningham,  Plowd.  65. 

(2)  Vide  Murray  v,  Fitzpatrick,  8  Caines,  41.  A  misrecital  in  the  title  of  a  public  statute, 
in  a  part  which  does  not  alter  the  sense,  and  when  its  date  is  truly  set  forth,  is  not  a  cause  fbr 
arresting  judgment  after  Terdict,  nor  can  it  be  assigned  as  error.  Murray  v.  Fitzpatrick,  8 
Caines,  88.  41. 
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man  staiuti,  it  is  not  necessary  to  aver  that  the  offence  was  after  the  passing 
of  the  act.  The  Courts  will  not  *ex  officio  take  notice  of  Private  Acts  (1) 
of  Parliament,  and  consequently  such  parts  of  them  as  may  be  material  to 
the  action  or  defence  must  be  stated  in  pleading  (/)  ;  and  this  in  the  first 
instance  {g).  The  mis-recital  of  a  private  act  can  only  be  taken  advantage 
of  by  a  plea  of  nul  tiel  record^  or  in  assumpsit,  before  the  pleading  ruleS; 
Hil.  Term,  4  W.  4,  under  the  general  issue  (A)  ;  though  we  have  seen  that 
if  the  time  or  place  of  holding  the  parliament  be  mis-stated,  it  is  a  ground  of 
demurrer  (t).  By  a  clause  in  most  acts  that  would  otherwise  be  private, 
they  are  now  declared  to  be  public,  and  then  the  production  of  any  copy 
without  proof  suffices  (y). 

So  the  courts  will  ex  officio  notice  the  Ecclesiastical  {k),  CivU,  and  jMo- 
rine  Laws  (/),  without  any  statement  of  them  in  pleading;  and  if  there  be 
any  mis-statement  of  such  laws,  or  of  facts  affected  by  them,  the  pleading 
will  be  held  insufficient.  Thus,  where  an  administrator  durante  minore 
(Biate^  in  his  declaration  averred  that  the  infant  was  within  the  age  of  twenty- 
one  years,  the  declaration  was  holden  bad,  because  the  Court  would  take 
notice  that  by  the  ecclesiastical  law  such  administration  ceased  at  the  age  of 
seventeen,  and  perhaps  tiie  executor  was  of  the  age  of  eighteen,  though  not 
twenty-one,  as  alleged  in  the  declaration  (m) ;  and  the  forest  laws  are  not 
ex  officio  taken  notice  of  (n)  (2). 

But  the  Courts  ex  officio  will  not  take  notice  of  foreign  taws,  or  of  the 
laws  of  our  plantations ;  and  consequently  they  must  in  general,  when  mate- 
rial, be  stated  in  pleading  (o). 

The  Courts  are  also  bound  to  take  notice  of  all  Common  Law  Rights 
and  Duties^  and  of  General  Custtfrns  ;  and  consequently  these  ought  not 
to  be  stated  in  pleading  {p).  Thus  if  a  return  to  a  mandamus  to  re- 
store a  burgess  of  a  corporation,  it  be  stated  that  the  party  was  removed  by 
the  corporate  body  at  large,  it  is  unnecessary  to  aver  that  the  power  of 
removal  is  vested  in  them,  because  by  intendment  of  law  such  power  exists 
in  the  body  at  large,  unless  vested  by  character  or  otherwise  in  a  select  part 
of  the  corporation  {q).     And  i^  has  been  well  observed,  that  in  an  action 
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(/)  1  Bbi.  Com.  86;  I/J.  Raym.  881,  382; 
Doogl.  97;  B.ic.  Ab.  Statutes;  L. 

iff)  Carth.  806. 

(A)  Bac.  Ab.  Statutes,  L.  5;  Ld.  Raym. 
881;  Cow  p.  474. 

(t)  Jnte,  215;  Cowp.  474. 

(/)  Woodward  p.  Cotton,  6  Car.  &  P.  491; 
1  Crom.  Ai.  &  Ros.  44,  S.  C,  overruling 
Broonihead  v.  Beaumont,  Ms.;  Chitty's  Col. 
Stat,  tit  Statutes. 

(A-)  Bro.  Quarelmpedit,  pi.  12;  March.  206; 
1  Rol.  Ab.  526;  Cro.  Eliz.  602;  6  Co.  29;  Ld. 
Raym.  888,  1884. 

(/)  2  Hen.  Bla.  606,  n.  a. 

(m)  5  (0.  .:9  a;  Ld.  Raym.  888.  But  note, 
this  was  before  the  statute  88  Oeo.  8,  c.  87, 


which  appoints  twenty-one  as  the  age  at  which 
the  executor  may  act. 

(n)  2  Leon.  200. 

(o)  2  East,  278,  274;  Cowp.  174,  848; 
Salk.  651;  Burr.  1077;  Rep.  tern.  Hard w.  85; 
4  T.  R.  182;  8  Esp.  Rep.  164;  see  also  3  D.  & 
R.  190 ;  Cowp.  848.  It  should  seem  the  Courts 
will  not  ex  officio  take  notice  of  the  law  of  Scot- 
land, 4  Taunt.  40.  44;  see  2  D.  &  R.  280.  As 
to  foreign  laws  in  general,  Harrison's  Index,  tit 
Foreigners;  Vattel  L.  Nat.  by  Chitty,  per  tot. 
(p)  Ld.  Raym.  175,  1542;  Carth.  88,269; 
Co.  Lit.  89  a.  n.  7;  Stephen,  857,  Ist  edit. 
891,  &c.,  2d  edit 

iq)  Dougl.  149;  1  B.  &  P.  100;  Com.  Dig. 
Pleader,  C.  78. 


(1)  Goshen  Tump  Co.  v.  Sears,  7  Conn.  92. 

(2)  The  Court  cannot  take  judicial  co^izance  of  any  of  the  laws  of  our  sister  States  at  van 
ance  with  the  common  law.  Holmes  v.  Broughton,  10  Wend  75.  It  was  held,  that  a  defendant, 
who  relies  upon  the  statute  of  another  State  must  in  his  plea  set  out  the  statute,  that  the  Court 
may  see  whether  the  proceedings  were  warranted  by  the  statute  or  not,  and  the  general  allcga- 
tion,  that  the  proceedings  wei*e  pursuant  is  not  sufficient.  Walder  r.  Maxwell,  1  Mass.  103; 
Pearsall  v.  Dwight,  2  Mass.  84.  In  Legg  v.  Legg,  8  Mass.  99;  the  same  court  declare  that  they 
could  not  take  judicial  notice  of  the  laws  of  Vermont,  and  upon  a  common  law  question,  they 
must  presume  the  laws  of  Vermont  to  be  similar  to  their  own.  ib. 
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1.  THB  against  a  common  carrier  or  innkeeper  for  the  loss  of  goods,  &c.  which  is 
FACTS  KB-  ^  liability  founded  on  the  common  *law  or  custom  of  the  realm  (1),  it  is 
not  only  unnecessary,  but  improper,  to  recite  such  customs,  because  it 
tends  to  confound  the  distinction  between  special  customs,  which  ought 
to  be  pleaded,  and  the  general  customs  of  the  realm,  o>f  which  the  Courts  are 
bound  to  take  notice  without  pleading  (r).  So  it  is  not  only  unne- 
cessary, but  improper,  in  a  declaration  on  a  bill  of  exchange,  to  set  out  or 
recite  fully  the  custom  of  merchants,  because  it  is  part  of  the  law  of  the 
land  (5.)  It  is  for  the  parties  to  confine  their  allegations  to  the /ac/«, 
for  ex  facto  jus  oritur,  the  Court  will  apply  for  themselves  the  law  arising 
from  the  facts  stated ;  and  this  principle  applies,  although  the  dispute  be- 
tween the  parties  involve  and  directly  turn  upon  a  matter  of  law  (^).  And 
it  is  a  consequence  of  this  rule,  that  mere  matters  of  law  or  legal  conclu- 
sions from  facts,  if  alleged  by  one  party,  should  not  be  traversed  by  the 
other  (ti). 

Such  of  the  Customs  of  Gavel-Kind  and  Borough- English  as  are  of  the 
essence  of  the  tenure,  as  the  course  of  descent,  need  not  be  stated  specially 
in  pleading,  nor  should  be  prescribed  for;  because  the  common  law 
takes  notice  of  them,  and  it  is  sufficient  to  state  in  the  pleading  that  the 
land  is  of  the  custom  of  gavel-kind,  or  of  the  tenure  of  Borough-English, 
and  subject  thereto;  but  in  regard  to  other  customs,  though  incident  to 
these  tenures,  they  must  be  stated  (:r).  And  the  Courts  will  not  ex  officio 
take  notice  of  any  Particular  Local  Customs  {y) ;  nor  of  the  customs 
of  London,  except  where  they  have  been  certified  by  the  recorder  to  either 
of  the  courts  of  record  (jzr),  without  which  there  must  be  either  plea  or  an 
affidavit  of  the  custom  (a).  Thus,  where  a  defendant  pleaded  that  his  debt 
was  attached  in  London  by  one  of  the  plaintiff's  creditors,  it  was  de- 
cided that  the  Court  could  not  take  notice  of  the  custom  of  foreign  attach- 
ment,  because  it  was  not  pleaded,  and  consequently  that  the  plea  was  bad 
(ft) ;  but  on  a  writ  of  error  from  the  inferior  Court,  the  custom  will  be 
noticed  (c). 

The  courts  take  notice  of  the  Dat/s  of  the  Week,  &c.  on  which  particular 
days  fall,  and  the  almanac  is  part  of  the  law  .of  the  land,  having  been 
established  bv  different  statutes  {d)  ;  and  if  there  be  a  mis-statement,  it 
will  be  fatal  (e).  Therefore,  where  a  writ  of  inquiry  was  stated  in  pleading 
to  have  been  executed  on  the  15th  of  June,  which  was  a  Sunday,  the  pro- 
ceeding was  held  defective  (/) ;  and  where  the  defendant  justified  an 
[  *218  ]  arrest  under  process  from  an  inferior  *Court,  which  he  stated  to  be  held 
every  Friday,  and  the  process  appeared  by  the  pleading  to  have  been  dated 
the  7th  of  August,  which  was  Saturday,  upon  demurrer  it  was  held  bad 
(^).     So  the  Court  will  take  notice  what  number  days  there  are  in  each 

(r)  Co.  Lit.  89  a,  n.  7.  Dougl.  868. 

(»)  Ld.  Raym.  1542.  {b)  1   Rol.  Rep.   106;  Co.  Ent  189  b;   1 

(0  Stephen,  2d  edit.  392»  898.  Saond.  67,  n.  1;  5  Taunt  'J28.     Sed  quarts 

(u)  Id.  283.  the  custom  having  been  certified,  Dougl.  878. 

{X)  Co.  Lit.  174  b.  n.  4;  Ld.  Raym.  1025;  (c)  Dougl.  380;  Salk.  269. 

1  Bla.  Com.  76;  2  Id.  82  to  84.     As  to  tenan-  (d)  2  4r  8  Edw.  6,  c.  1 ;  6  4-  6  Edw.  6,  c.  1 ; 

cy  by  courtesy,  Rob.  Gav.  142.  1  Eliz.  c.  2;  but  see  2  Ventr.  247. 

iy)  1  Rol.  Rep.  106;  see  9  East,  185.  (e)  2  Ld.  Raym.  994;  6  Mod.  41,  81;  Salk. 

(2)  Stra.  187, 1187;  Dougl.  887,  880,  868;  181,  626. 

Andr.  304;  1  Bla.  Com.  7*6.  (/")  Fortesc.  878;  Stra.  887. 

(o)  Andr.   304;    Stra.  1187;   8  Atk.  44;  (g)  Rep.  temp.  Hardw.  162;  1  T.  R.  116. 

(1)  Which  are  synonymous.  Co.  Lit  110  b. 
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month  (A)  and  in  leap  year,  and  of  the  movable  feasts  (i).     In  pleading  a      i-  thb 
prescriptive  right  of  common,  limited  as  to  its  exercise  from  a  certain  feast,  c^!St^to 
it  is  sufficient  to  claim  it,  ^*  from  the  /east  of  St.    Thomas,  &c.   without  be  stated. 
claiming  it  on  the  pleading  from  old  St.  Thomas  s-day ;  for  although  the 
alteration  of  the  style  took  place  within  the  memory  of  man,  yet  as  the 
clajm  is  from  immemorial,  it  should  be  intended  that  tho  party  meant  the 
old  style.     But  in  general.    "  St.  Thomas's-day  -'  would  signify  the  day  ap- 
pointed by  the  statute  (A:)   for  the  celebration  of  the  feast  of  St.  Thomas 
(/).     Even  before  the  statute  (m)  which  fixes  the  terms,  the  Courts  took 
judicial  notice  of  them  as  to  their  commencement  and  conclusion,  whether 
movable  or  not  (m)  and  if  process  be  stated,  not  under  a  videlicit  (o), 
to   have  been   issued   on  a  day  in  vacation ;  and   it  be   alleged    that  the 
Court  was  then  sitting,  the  pleading  will,  it  seems,  be  bad  on  special  demur 
rer  (/?). 

The  Division  of  England  into  counties  will  also  be  noticed  by  the  Court 
ex  officio  (y)  ;  and  the  reason  of  this  is,  that  the  sheriff  of  the  county  is 
the  person  to  whom  the  Court  directs  its  writs  (r).  But  the  Court  will 
not  take  judicial  notice  of  the  division  of  England  into  parishes,  vills,  or 
particular  liberties,  which  must  be  stated  in  pleading  (*)  ;  nor  will  it  take 
notice  of  the  local  situation  and  distances  of  the  different  places  in  coun- 
ties in  England  from  each  other  (/),  and  though  the  Courts  will  notice  pro- 
vinces and  dioceses,  they  will  not  notice  any  particular  place  within  each 
province  or  diocese,  except  that  where  the  court  sits  («)  The  division  of 
Ireland,  or  any  other  country,  than  England,  into  counties,  or  the  known 
towns  or  cities  of  such  country  will  not  be  judicially  noticed  by  the  Courts; 
and  the  situation  of  such  counties,  towns,  or  cities,  should  be  specially  stated 
(x).  So  the  Courts  will  take  judicial  notice  of  what  towns  are  incorporated, 
and  of  the  extent  of  ports,  and  the  river  Thames,  &c.  (y).  And  if  by 
charter,  confined  by  act  of  parliament,  a  town  is  exempted  from  *the  juris-  [  *219  ] 
diction  of  the  sheriff  of  the  county,  and  has  peculiar  liberties  and  privileges, 
the  Court  will  take  judicial  notice  thereof  {z). 

The  Courts  will  ex  officio  take  notice  of  the  meaning  of  English  words 
and  terms  of  art,  according  to  their  ordinary  acceptation,  however  vulgar 
and  peculiar  to  a  particular  county  or  place  in  England ;  and  consequent- 
ly the  meaning  of  such  terms  need  not  in  general  be  averred  (a),  unless 
the  intendment  of  law  be  otherwise  {b).  Thus  in  an  action  or  a  warran- 
ty of  a  carroom,  it  was  held  not  necessary  to  aver  what  a  carroom  was, 
because  it  was  a  phrase  then  well  known  in  London  (c).  So  in  an  action 
for   words  spoken   in   England,    which   are    slanderous    according   to   the 


(ft)  1  Bol.  Ab  524,  C.  pi.  4.  In  general 
the  term  month,  in  law,  is  tc  be  considered  an 
a  lunar  month,  but  this  may  be  explained  by 
the  intention  of  the  parties  to  mean  a  calendar 
month;  3  B.  &  B.  186;  6  T.  R.  224;  1  M.  ^ 
Bel.  Ill;  1  Stra.  652,  446. 

(t)  6  Mod.  81;  Salk.  626;  Ld.  Raym.  994. 
The  calendar  upon  whicli  the  Courts  proceed 
is  that  annexed  to  the  Common  Prayer  Book, 
6  Mod.  81. 

{k)  24  Geo.  2,  c.  23,  s  2. 

(/)  3  Bing.  401.  As  to  the  lease  from  v>r 
notice  to  quit^*  Michaelmas,**  11  East,  812;  2 
Campb.  266. 

(m)  1  W.  4,  c.  70,  8.  6. 

(n)  1  T.  R.  116;  1  Saund.  800  d.  n.  7. 

(o)  It  would  be  bad  if  so  stated,  5  Moore, 

Vol.  I.  82 


588;     2  B.  &  B.  659,  S.  C. 

(p)  5  Burr.  2586;  8  T.  R.  184;  1  Siund. 
800  a,  note  7;  see  15  E^ist,  878. 

(V)  2  Inst.  557;  March.  124;  Comb.  400. 

(r)  As  to  the  mis-spell  ng  a  county  see 
Hodgkinson  v.  Hodgkinsoi.,  2  Bowl.  536. 

(«)   S^upra,  n.  {q), 

(0  4  B.  4-  Aid.  243;  1  Ch'.lt.  Rep.  82. 

(u)  L-].  R:i3m.  854,  1^7 J;  .  tra.  O  ;  o  T. 
R.  387. 

(X)  1  Chit.  Rep.  28,  82;  2  B  &  A.  i)i  1,  -«. 
C;  2D.  4-  R.  15;  1  B.  4- C.  16. 

(y)  Sira.  46^;  1  Hen.  BU.  35^,867. 

[z)  See  3  Bing.  460,  461 

(a)  1  Rol.  Ab.  76,  525. 

(6)  4T.  R.  814. 

(c)  1  Rol.  Ab.  525;  5  Viu.  Ab.  494 
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phrase  of  the  county  in  which  they  were  uttered,  though  the  court  may  not 
in  fact  know  what  they  signify,  it  is  not  necessary  to  aver  their  signification, 
for  the  judges  themselves  will  take  judicial  notice  of  English  words  in  any 
county  (rf).  The  Court  will  also  take  notice  of  the  names  and  quantity  of 
legal  weights  and  measures  (c)  ;  and  of  time  according  to  ordinary  expres- 
sions (/).  But  if  the  intendment  of  law  be  different  to  the  statement  in 
the  pleading,  the  real  meaning  of  the  term  in  the  particular  instance  must 
be  alleged,  and  therefore  it  was  decided  that  proof  that  the  defendant  agreed 
to  sell  so  many  bushels,  according  to  a  particular  measure,  will  not  support 
an  allegation  in  a  declaration  to  sell  so  many  bushels  generally,  because 
"bushels,'*  without  any  other  explanation,  signify  the  legal  statute  measure 
of  a  Winchester  bushel  (^)  And  if  an  instrument  be  described  as  made 
here  for  the  payment  of  a  sum  of  money  generally,  it  will  be  intended  that 
English  money  was  to  be  paid  (A). 

Every  Court  is  bound  to  take  judicial  notice  of  its  own  course  of  Pro- 
ceedings (t),  and  of  those  of  the  other  superior  Courts  (Jc)  :  and  therefore 
in  these  cases  it  is  not  necessary,  in  pleading,  to  allege  any  usage  or  pre- 
scription in  support  of  such  proceeding  (/)  (1),  So  where,  upon  a  motion 
in  arrest  of  judgment,  because  the  declaration  had  not  shown  out  of  what 
Court  a  writ  of  latitat  was  issued,  the  Court  said,  that  there  being  no  writ 
•properly  called  a  latitat  but  what  issues  out  of  the  King's  Bench,  the  dec- 
laration was  BuflScient  (m)  ;  and  it  is  *unnecessary  to  state  matters  antece- 
dently alleged  in  the  same  record  (n). 

The  superior  Court  will  also  notice  the  Privileges  they  confer  on  their 
Officers  (o),  and  therefore,  though  in  a  plea  of  privilege  it  is  usual  to 
state  the  custom  of  the  Court,  privileging  attornies,  &c.,  such  statement  ap- 
pears unnecessary.  In  Orgle  v.  Norcliff't,  Holt,  C.  J.  said,  that  the  privi- 
lege claimed  by  the  defendant  was  due  to  the  clerks  of  the  Common  Pleas 
of  common  right,  of  which  the  Court  of  King's  Bench  would  take  notice  (jp). 
In  one  case  where  the  customary  privilege  was  mispleaded,  it  being  urged 
for  the  defendant  that  the  Courts  would  take  no  notice  of  the  privilege, 
and  reject  as  surplusage  the  custom  which  was  pleaded,  the  Court  said,  that 
whatever  they  would  have  done,  had  it  stood  indifferent,  they  could  not  take 
notice  of  a  privilege  expressly  contrary  to  what  the  defendant  had  stated  (y). 
But  that  decision  seems  questionable  (r).  Each  Court  takes  judicial  notice 
that  an  attorney  or  officer  of  its  own  Court  is  its  officer,  without  affida- 
vits (5),  though  a  plea  of  privilege  by  an  attorney  to  be  sued  in  another 
Court  requires  an  affidavit  of  its  truth  to  be  annexed  {{). 


{d)  1  R0I.  Ab.  86;  1  Yin.  Ab.  531;  1  Saand. 
242,  note.  1 ;  quart ,  whether  it  maj  not  be 
uocessary  to  give  a  translation  of  a  foreign 
libel  or  instrument,  see  id,  note  b.  6th  edit. ;  8 
B.  4-  B.  201. 

(e)  1  Rol.  Ab.  526. 

(/)  Id,;  Ld.  Raym.  794. 

{g)  4  T.  R.  814;  see  11  East,  812;  2  Campb. 
266. 

(A)  2  B.  &  A.  201. 

(t)  1  T.  R.  118;  2  Lev.  176;  Plowd.  146, 
168;  1  Rol.  Kep.  106;  Burr.  811.  The  Court 
will  not  take  judicial  notice  who  is  master  of. 
the  King's  Bench,  8  M.  &  SeL  168. 


(fc)  2  Co.  Rep.  18;  Cro.  Jac.  C7,68;  1  Rol. 
Rep.  106;  Sir  W.  Jones,  417;  Cro.  Car.  627. 

(0  2  Co.  Rep.  16  a;  Year  Book,  2  Rich.  8» 
p.  9.  pi.  21. 

(m)  Ld.  Raym.  897. 

(n)  Co.  Lit.  808  b;  Ld.  Raym.  18. 

(0)  Ld.  Raym.  869,  898. 

{p)  Ld.  Raym.  869;  9  East,  424,  889;  12 
Id.  644. 

{q)  Ld.  Raym.  899. 

(r)  9  East,  824,  489;  12  W.  644. 

(»)  Ex  parte  Hore,  8  Dowl.  600. 

(0  Davidson  v.  Watkins,  8  Dowl.  129. 


(1)  See  King  v.  The  Bank  of  Gettysburg,  2  Rawle  197.    But  the  practice  of  the  ooari  ii 
pleadable  where  the  very  merits  of  the  case  depend  upon  it  Dudlow  r.  Watohorn,  16  East,  89 


THB  FACTS  HBOBSSABY  TO  BB  8TATBB. 


220 


So  the  Courts  at  Westminster  will  notice   Courts  of  General  Jurisdic"      '*  ^* 
fion^  and  the  coarse  of  proceedings  therein,  as  that  there  was  a  Court  of  crbsae/to 
Exchequer  in  Wale3>  and  the  course  of  proceedings  there,  and  they  also  no-  bb  btatsd. 
tfce  the  iurisdiction  of  the  Courts  of  the  counties  palatine  (u)     But  it  has 
been  decided,  that  the  Courts  are  not  bound  to  take  notice  who  were  or  are  the 
judges  of  another  Court  at  Westminster,  though  perhaps  they  ought  to  take 
notice  of  the  ludges  of  their  own  Court  (or)  ;   and  therefore  where  the 
authority  of  a  judge  may  be  material  to  the  action  or  defence,  it  should  be 
expressly  stated  in  pleading  {y\ ;  and  in  pleading  a  fine  the  names  of  the 
judges  and  their  authority  should  be  stated  (^z). 

The  superior  Courts  will  not  ex  officio  take  notice  of  the  customs,  laws, 
or  proceedings  of  Inferior  Courts  of  limited  Jurisdiction  (a),  unless  when 
reviewing  their  judgments  upon  a  writ  of  error,  when,  for  the  purpose  of 
justice,  they  must  necessarily  notice  them  (6).  In  a  return  to  a  writ  of 
habeas  corpus^  inferior  Courts  must  in  their  return  set  forth  the  law  or 
custom  of  the  place  by  which  they  justify  their  commitment,  otherwise  the 
Court  is  not  bound  to  take  notice  of  it;  but  on  a  writ  of  error  it  is  other- 
wise (c). 

*Where  the  law  presumes  a  fact,  it  need  not  be  stated  in  pleading  (of).  [  *221  ] 
Thus  as  it  is  an  intendment  of  law,  that  a  person  is  innocent  of  fraud,  and  2dlj.  Where 
every  imputation  affectine  his  reputation,  the  party  insisting  upon  the  con-  *^®  ^^^  ^ 
trary  must  state  it  in  pleading  (e).     Therefore  in  an  action  for  words,  as  ofThs* 


ne- 


for  saying  a  man  is  a  thief,  the  plaintiff  has  no  occasion  to  aver  that  he  is  cessarily  im 
not  a  thief  (/) ;  and  in  an  action  on  the  case  for  maliciously  suing  out  a  P|^*  ^^ 
commission  of  bankruptcy,  it  is  not  necessary  to  state  in  the  declaration  that  ^ted?^ 
the  plaintiff  was  not  indebted  to  the  defendant,  or  that  he  never  committed 
an  act  of  bankruptcy  (^).  It  is  a  rule  applicable  in  some  cases  to  pleading, 
that  where  the  law  presumes  the  afBrmative  of  any  fact,  the  negative 
of  such  fact  must  be  proved  by  the  party  averring  it  in  pleading.  Thus 
where  any  act  is  required  to  be  done  by  a  person,  the  omission  of  which 
would  make  him  guilty  of  a  criminal  neglect  of  duty,  the  law  presumes 
thd  affirmative,  and  throws  the  burthen  of  proving  the  negative  on  the 
party  who  insists  on  it  (A)  (1).  Illegality  in  a  transaction  is  never  pre- 
sumed; on  the  contrary,  every  thing  is  presumed  to  have  been  legally 
done  till  the  contrary  is  proved  (i).  And  as  observed  by  Lord  Coke, 
necessary  circumstances  implied  by  the  law  need  not  be  expressed  or 
pleaded  (^).  Thus,  if  a  feoffment  be  pleaded,  livery  of  seisin  need  not 
be  alleged,  for  it  is  implied  in  the  word  "  enfeoffed ;"  and  in  pleading  the 
assignment  of  land  for  dower,  it  is  not  necessary  to  say,  that   it  was  by 


(tt)  1  Ld.  Raym.  154;  1  Saund.  78;  6  Mod. 
74;  Cro.  EUi.  602.  603;  Cro.  Car.  179;  1  Sid. 
881. 

(x)  Andr.  74;  Btra.  1226. 

(y)  Id. 

iz)  2  Saand.  176,  n.  2. 

(a)  1  Rol.  Rep.  105;  Ld.Raym.  1884;  Cro. 
Elii.  602;  Salk.  269. 

(ft)  Cro.  Car.  179;  1  Rol.  Rep.  106. 

(c)  Salk.  269. 

{d)  4  M.  &  S.  120;  2  Wils.  147;  Stephen 
on  Plead  868,  Ist.  ed.;  899,  2d  ed. 


(e)  Co.  Lit.  78  b;  Heath's  Max.  207,  212. 

(/)  2Wil8.  147. 

(^)  Id,  But  in  this  case  the  declaration 
always  avers  that  the  defendant  acted  mali- 
ciously and  without  probable  cause.  &o. 

{h)  8  Kast,  192;  2  M.  &  Sel.  661 

(t)  1  B.  ^  Aid.  468. 

(g)  8  Co.  Rep.  81  b;  See  Bao.  Ab.  Pleas, 
(1.  7);  Com.  Dig.  Pleader,  E.  9;  Co.  Lit  308 
b;  2  8aund.  806  a.  (18);  2  Hen.  Bla.  120;  2 
B.  861 ;  6  Moore,  74;  6  B.  &  Aid.  607;  Steph. 
2d  ed.  898. 


(1)  Vide  Phillip's  Ev.  261;  The  King  o.  Hawkins,  10  East,  216;  Bex  v.  Bogen,  2  Campb. 
654. 
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metes  and  bounds,  for  it  shall  be  intended  a  lawful  assignment ;  so  in  pleading 

0E88ABY  TO  ^  surrcndeF,  the  re-entry  of  the  lessor  need  not  be  stated,  for  it  shall  be 

BE  STATED,    intended ;  so  where  it  is  pleaded,  that  the  sheriff  made  his  warrant,  it  is 

unnecessary  to  say,  that  it  was  under  his  seal,  for  it  could  not  be  his  warrant 

if  it  were  not ;  so  if  a  person  plead  that  he  is  heir  to  A.,  he  need  not  say 

either   that   A.    is  dead,    or   that   he   had   no  son ;    and   in   pleading   an 

acceptance  by  a  corporation  of  an  assignee  of  the  lessee  as  a  tenant,  it  is  not 

necessary  to  show  that  the  acceptance  was  by  deed,  for  an  acceptance  being 

pleaded  every  thing  that  would  render  it  a  good  acceptance  is  implied  (A) 

/  ^  (1).     And   if  it   be   pleaded   that   a  party  to   a  reference  "revoked    the 

authority"  of  the   arbitrator,  it  need  not   be  alleged  that   the   latter  had 

notice  of  the  revocation,  for  without  such  notice  there  would  be  no  revoca- 

[   *222  ]  tion  (t).     *And  in  declaring  on  a  contract  it  is  sufficient  if  it  be  set  forth 

according  to  its  legal  effect  (k). 

Great  care  must  be  taken  in  the  application  of  this  rule  to  ascertain  that 
the  law  intends  the  fact  proposed  to  be  omitted.  Thus,  in  pleading  a  devise 
of  land,  it  must  be  stated  to  have  been  in  writing,  though  in  point  of  law  it 
could  not  otherwise  be  a  will  (/)  ;  and  it  is  said,  that  when  the  defendant 
pleads  that  another  person  promised  to  be  answerable  to  the  plaintiff  for  the 
debt,  in  lieu  of  the  defendant,  it  must  be  shown  to  have  been  in  writing, 
pursuant  to  the  statute  against  iVauds,  so  that  it  may  appear  to  be  such  a 
contract  as  the  plaintiff  could  enforce  (m).  But  clearly  in  declaring 
upon  a  contract  within  the  statute  against  frauds,  it  need  not  be  alleged,  or 
specially  shown,  that  the  contract  was  in  writing  (n).  And  in  a  declaration 
on  a  bill  of  exchange,  it  need  not  be  averred  that  the  acceptance  was  in 
writing  (o).  The  distinction  is,  that  a  will  is  only  valid  by  statute,  and  that 
statute  requires  it  to  be  in  writing,  &c. ;  but  as  to  contracts  and  bills  of 
exchange  they  were  valid  at  common  law,  and  the  statutes  merely  require  a 
certain  form  (p). 

8dly.  A  It  is  also  a  general   rule  of  pleading,  that  matter  which   should  come 

party  need  more   properly  from   the   other  side   need   not  be   stated  (y).     In   other 

^t*^*hlch  ^^^^^^  ^^  ^3  enough  for  each  party  to  make  out  his  own  case  or  defence  (2). 

is  more  He  sufficiently  substitutes  the  charge  or  answer  for  the  purpose  of  pleading, 

properly  to  if  his   pleading  establish  a  prima  fade  charge   or   answer.     He  is  not 

be  stated  by  jj^^p^j  ^q  anticipate,  and  therefore  is  not  compelled  to  notice  and  remove 

side  in  his  declaration  or  plea  every  possible  exception,  answer,  or  objection, 

(A)  2  Samid.  806  a   note  (18).  (o)  6  Bing.  629. 

(t)  5  B.  &  Aid.  607;  8  Rep.  81  b,  S.  P.  {p)  Id.;  see  Stephen,  2d  ed.  417;  pod. 

Ik)  See  pott.  (q)  Com.  Dig.  Pleader;  C.  81;  Plowd.  876; 

(/)  1  Saaml.  276  note  b.  (2);  potL  2  Saund.  62  a.  n.  4;  1  T.  R.  688;  8  Id.  167 . 

(m)  Id.;    Raym.  460;  Bed  qu.;    and  see      Steph.  Ist  ed.  864;  2d  ed.  896. 
Steph.  2d  ed.  418,  419,  note. 

(It)  1  Saund.  211, note  (2);  276,  note  (1), 
(2). 

(1)  In  coTenant  for  rent  due  on  a  lease,  against  the  assignee  of  the  lessee,  the  plaintiff  need 
not  aver  the  lessee  had  not  paid  the  rent.  It  is  sufficient  if  he  states  that  the  rent  accrued  sub- 
sequent to  the  assignment  to  the  defendant,  and  that  the  same  was  due  and  owing  to  the  plain- 
tiff, and  wholly  in  arrear  and  unpaid;  for  it  is  implied  in  the  averment,  that  the  defendant 
owed  it.    Dubois  v.  Von  Orden,  6  Johns.  106;  Vide  etiam  Scott  v.  Soott,  16  East,  848. 

(2)  Earathaus  r.  Owings,  2  Gill  &  Johns.  441 ;  Goshen,  &o.  Tnrnp.  Co.  v.  Sears,  7  Conn 
92,  98;  Salman  r.  Bradshaw,  Cro.  Jao.  804;   Barton  o.  Webb,  8  Term,  469,  463;  Sbum  v 
Farrington,  1  Bos.  &  Pul.  640,  S.  G.  8  Term,  468;  Postmaster  (General  v.  Cookran,  2  Johns. 
416,  416;  Hughes  v.  Smith,  6  Johns.  168;  Wilcooks  v,  Nickolls,  1  Prioe  Exch.  109;   9  Wen4. 
7,  878;  Griswold  v.  Nat  Ins.  Co.  8  Cowen»  96. 
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which  may  exist,  and  with  wLich  the  adversary  may  intend  to  oppose  him.      i*  ^^b 
Thus,  in  a  declaration  on  a  bond  it  is  not  necessary  to  aver  that  the  de-  cbwar/to 
fendant  was  of  full  age  when  he  executed  the  bond  (r).     In  an  action  of  be  statid. 
debt  on  a  bond  conditioned  that  B.  should   remit  all  monies  received  for 
G.  to  •C.,  or  pay  the  same  to  him  or  his  order  as  should  be  directed,  it  is 
sufficient  to  state  a  non-payment  to  G ;  and  it  is  not  necessary,  in  a  replica- 
tion to  a  plea  of  general  performance,  to  allege  any  order  given  by  G. ; 
for  if  any  had  been  given,  it  should  be  shown  by  the  defendant  («).     So 
in   an   action   on  a  post  obit  bond,  the   plaintiff  need  not  even  aver  the 
death   of  the   person  on   whose  death   the  money  was   payable  {l).     So 
in  an  action  on  a  promise  made  by  a  testator  upon  a  good  consideration, 
that  his  executor  should  pay  it  it  is  not  necessary  to  aver  in  the  declara- 
tion that  the  defendant  has  assets  (ti).     So  in  assumpsit  on  a  contract  to 
transfer  stock  to  the  plaintiff  or  his  order  on  request,  the  plaintiff  stated  a 
request,  and  averred  that  the  defendant  *had  not  transferred  ;  and  on  an  [   *228  ] 
objection  being  taken  that  the  plaintiff  should  have  averred  that  the  de- 
fendant  had   not   paid  to  the  plaintiff's   order,  it  was  overruled,  because 
the   averment   of  payment  to   such  order  ought  to  come  from -the  other 
side  (:r). 

If  the  plaintiff  allege  a  condition  subsequent  to  his  estate,  he  need  not 
aver  performance,  but  the  breach  must  be  shown  by  the  defendant;  and 
matter  in  defeasance  of  the  action  need  not  be  stated ;  and  wherever  there 
is  a  circumstance,  the  omission  of  which  is  to  defeat  the  plaintiff's  right  of 
action,  prima  facie  well  founded,  whether  called  by  the  name  of  a  pro- 
viso or  a  condition  subsequent,  it  must  in  its  nature  be  a  matter  of  defence, 
and  ought  to  be  shown  in  pleading  by  the  opposite  party  (y).  In  pleading 
upon  statutes,  where  there  is  an  exception  in  the  enacting  clause,  the 
plaintiff  must  show  that  the  defendant  is  not  within  the  exemption,  but  if 
there  be  an  exception  in  a  subsequent  clause,  that  is  matter  of  defence, 
and  the  other  party  must  show  it  to  exempt  himself  from  the  penalty 
(jzf)  (1).  And  where  an  act  of  parliament  in  the  enacting  clause  creates 
an  offence,  and  gives  a  penalty,  and  in  the  same  section  {a)  there  follows 
a  proviso  containing  an  exception,  which  is  not  incorporated  with  the  enact- 
ing clause  by  any  words  of  reference,  it  is  not  necessary  for  the  plaintiff 
in  suing  for  the  penalty  to  negative  such  an  exception  (6)  (2).  The 
recent  case  of  Vavasour  v.  Ormrod  (c)  well  elucidates  this  doctrine.  It 
was  an  action  upon  a  lease,  and  the  declaration  described  the  reddendum 


(r)  Plowd.  664;  1  Vent.  217;  Steph.  2d 
edit.  895,  896. 

(»)  1  T.  R.  485. 

(i)  2  B.  &  C.  82;  8  D.  &  R.  281,  8.  C. 

(tt)  7  Taunt.  580. 

(x)  Ld.  Raym.  114,  247,  678,  989. 

(y)  Per  Asbhurst,  J.,  1  T.  R.  545,  046; 
Com.  Dig.  Pleader,  G.  81. 

ix)  1  T.  R.  144,  145;  6  Id.  559;  Bac  Kh. 
Statate,  L.;  1  East,  646,  647;  2  Chit.  R.  582. 

(a)  Mere  placing  the  proviso  in  the  same 
aection  of  the  printed  act,  does  not  make  it 
neceasary  to  notice  it  in  pleading,  iinleat  it  ia 


also  incorporated  in  the  enacting  sentence;  for 
statutes  are  not  divided  into  sections  upon  the 
rolls  of  parliament.  Per  Bay  ley  J.,  8  B.  & 
G.  189;  5  D.  &  R.  19,  S.  G. 

(b)  1  B.  &  Aid.  94.  Sometimes  a  clause 
apparently  containing  an  exception  is  to  be 
considered  merely  as  explanatory  of  the  en- 
acting clause.  See  a  decision  upon  the  Wilful 
Trespass  Act,  1  O.  4,0.  56;  4  Ring.  188, 189. 

(c)  6  B.  &  a  480;  9  D.  &  R.  597,  8.  G., 
see  4  Gampb.  20;  11  East,  640;  6  M.  &  Sel. 
9.  How  to  declare  on  an  award,  1  Saund.  62 
a,  by  note. 


(1)  Aec.  Jones  r.  Axen,  1  Ld.  Raym.  120;  Rex  v.  Ford,  Str.  555;  Rex  «.  Biyan,  Id.  1101; 
Sheldon  v.  Glark,  1  Johns.  518;  Bennet  o.  Hurd,  8  Johns.  488;  Tell  v.  Fonda,  4  Johna  804; 
Hart  V,  Gleis,  8  Johns.  41;  Smith  v.- United  States,  1  GalUson,  261;  1  Saund.  262  b.;  DonneUy 
V.  Yandenburgh,  8  Johns.  41.  4Z 

(2)  Smith  V.  Moore,  6  Graenl.  278,  and  the  Amarioao  oawt  thsM  eited 


228  07  PLEADING  IK  GENERAL. 

I.  TUK  as  containing  an  absolute  reservation  of  rent.  In  fact,  the  reddendum 
omu^^  was  "yielding  and  paying  during  the  said  term  {except  as  hereinafter 
BB  STATU),  mentioned)  the  yearly  sum,  &c."  In  the  latter  part  of  the  lease  there 
was  a  covenant  and  proviso  by  which  a  deduction  was  to  be  made,  if  a 
certarn  event  happened;  and  it  was  held  that  the  declaration  was 'bad. 
And  Lord  Tenterden  said,  "  if  an  act  of  parliament  or  a  private  instrument^ 
contain  in  it,  first,  a  general  clause,  and  afterwards  a  separate  and  distinct 
clause,  something  which  would  otherwise  be  included  in  it,  a  party  relying 
upon  the  general  clause,  in  pleading  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause  which  operates  as  an  ex- 
ception. But  if  the  exception  itself  be  incorporated  in  the  general  clause, 
then  the  party  relying  upon  it  must  in  pleading  state  it  with  the  excep- 
[  *224  ]  tion;  and  if  *he  state  It  as  containing  an  absolute  unconditional  stipula- 
tion, without  noticing  the  exception,  it  will  be  a  variance.  This  is  a 
middle  case.  Here  the  exception  is  not  in  express  terms  introduced  into 
the  reservation,  but  by  reference  only  to  some  subsequent  matter  in  the 
instrument.  The  words  are  'except  as  hereinafter  mentioned.'  The  rule 
here  applies  verba  relala  inesse  videntur.  And  the  clause  thereinafter 
mentioned  must  be  considered  as  an  exception  in  the  general  clause,  by 
which  the  rent  is  reserved;  and  then,  according  to  the  rule  above  laid 
down,  the  plaintiff  ought  in  his  declaration  to  have  stated  the  reserva- 
tion and  the  exception.'  Not  having  done  so,  I  am  of  opinion  that  the 
variance  is  &tal,  and  that  there  is  no  ground  for  setting  aside  the  non- 
suit.'' 

So  if  the  law  raise  an  exception  to  the  general  right,  it  need  not  be 
stated  in  pleading  {d).  Therefore,  although  the  holding  a  market  on  cer- 
tain feasts  is  prohibited  by  statute,  yet  in  pleading  a  right  to  hold  a 
market,  it  may  be  alleged  that  the  party  was  entitled  to  hold  it  on  certain 
specified  days  in  the  week,  without  any  exceptions  to  those  feasts  (e). 
And  it  is  a  rule  with  respect  to  acts  valid  at  common  law,  but  regulated  as  to 
the  mode  of  performance  by  statute,  that  it  is  sufficient  to  use  such  certainty 
of  allegation  as  was  sufficient  before  the  statute  (/). 

But  in  acting  upon  the  rule,  that  the  pleading  need  not  show  and  avoid 
distinct  matter  of  defence  or  answer,  which  it  is  for  the  adversary  to  object, 
care  should  be  taken  to  discriminate  accurately  whether  the  matter  in 
question  is  not  so  intimately  connected  with  the  case  of  the  party  pleading, 
that  its  affirmation  or  denial  is  essential  to  the  validity  of  his  pleading, 
in  reference  to  and  in  consequence  of  the  prior  pleadings  upon  tlie  record. 
In  case  for  disturbing  a  right  of  common  by  putting  cattle  thereon,  the 
defendant  pleaded  a  license  from  the  lord  of  the  manor,  but  did  not  aver 
that  there  was  left  a  sufficient  common  for  the  commoners;  and  on  demurrer 
the  Court  held,  that  the  plea  was  for  this  omission  bad ;  for  though  it  may 
be  said,  that  the  plaintiff  might  reply  that  there  was  not  enough  common  left, 
yet  as  he  bad  already  alleged  in  his  declaration  that  his  enjoyment  of  the 
common  was  obstructed,  the  contrary  of  this  should  have  been  shown  by  the 
plea  to  render  it  a  perfect  defence  {g). 

And  there  are  certain  pleas  which  are  regarded  unfavorably  by  the 
Courts;  as  pleadings  in  estoppel  (A),  and  a  plea  of  alien  enemy  (t)  ;  and 
as  to  these  it  is  essential  to  their  validity  that  they  should,  (contrary  to 

(d)  Cro.  Eliz.  486;  9  East,  889.  (g)  2  Mod.  6;  1  Freem.  190,  S.  C;  WiDes, 

(«)  7  B.  &  C.  67;  9  D.  ^  R  863,  S.  C.  619;  Stephen,  2cl  ed.  897. 
(/ )  1  Saund.  276  a,  and  o,  n.  (2);  211,  n.  {h)  Co.  Lit  262  b;  308  a;  2  H.  Bla.  680. 

(2);  Steph.  2d  ed.  417;  anU,post,  (t)  8  T  B.  167;  8  East,  80. 
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the  general  rule.)  show,  not  only  a  prima  facie  case  of  defence,  but  should 
mention   and  affirm,  or  dispute,  every  matter  which  *by  possibility  could    '^*^  ^■" 
aflford  the  opposite  party  an  answer  to  the  pleading  (A:).  be  stated. 

Although  any  particular  fact  may  be  the  gist  of  a  party's  case,  and  the  [  *225    ] 
statement  of  it  is  indispensable,  it  is  still  a  most  important  principle  of  the  4thly.  It  is 
law  of  pleading,  that  in  alleging  the  fact,  it  is  unnecessary  to  state  such  cir-  "^^  'l*^*^* 
cumstances  as  merely  tend  to  prove  the  truth  of  it  (/)  (1).     The  dry  alle-  i^'^pie^lng* 
gation  of  the  fact,  without  detailing  a  variety  of  minute  oircumstanoes  which  mere  matter 
constitute  the  evidence  of  it,  will  suffice.     The  object  of  the  pleadings  is  to  °^  evidence 
arrive  at  a  specific  issue  upon  a  given  and  material  fact,  and  this  is  attained, 
altfaoagh  the  evidence  of  such  fact,  to  be  laid  before  the  jury,  be  not  specifically 
developed  in  the  pleading.     Therefore  if  the  question  be,  whether  wheat, 
after  it  had   been   cut,  was   suffered  to   lie  on   the   ground  a  '^reasonable 
time,"  it   is  sufficient  to  allege  generally  that  such  was  the  fact,  without 
showing  specific:! lly  how  many   days   the   corn   remained  on  the  ground, 
and  what  was  the  state  of  the  weather  during  that  period ;  although  such 
matters    may  be   material  to   the  due   cgnsideration   and  decision   of  the 
question  (m).     So,  under   the  common   averment   in   a   declaration  upon 
a  bill  of  exchange,   that  the  defendant  "  had  notice,  "    of  the  dishonor, 
the   plaintiff  may   show   special   circumstances  or  facts  which  render  the 
notice   valid,  although    it   were   given   at  a   later   period  than  would,  in 
ordinary  chscs,  have  sufficed ;  for  there  is  no  need  in  pleading  to  state  more 
than  the  legal  effiKst  of  the  facts  (n).     And  upon  this  principle  it  is  often 
sufficient,  in  setting  out  a  custom  or  privilege,  which  is  exercisable  oply  to 
reasonable  extent,  or  at  seasonable  times,  to  allege  generally  that  such  wa3 
the   custom,    &c.,   without   showing  specifically   what   was   reasonable,    or 
seasonable,  ko.y  (o). 

This  rule  may  indeed  be  difficult  in  its  application,  but  it  has  been  rightly 
said  (^),  that  it  is  so  elementary  in  its  kind,  and  so  well  observed  in  practice 
as  not  to  have  become  frequently  the  subject  of  illustration  by  decided  cases, 
and  (for  that  reason  probably)  is  little,  if  at  all  noticed  in  the  digests  and 
treatises. 

Though  the  general  rule  is,  that  facts  only  are  to  be  stated,  yet  there  are  5thly.  State* 
some  instances  in  which  the  statement  in  the  pleading  is  valid,  though  it  nientsoflc- 
does  not  accord  with  the  real  facts,  the  law  allowing  di, fiction;  as  in   the  ^    ^tions, 
action  of  ejectment,  in  which  the  statement  of  the  demise  to  the  nominal 
plaintiff  is  fictitious ;  (^q).     So  in  trover  and  detinue,  the  usual  allegation 
that  the  defendant  found  the  goods,  rarely  accords  with  the  fact  (r)  ;  and 
where   the  number,   quantity,  species,  or  value  of  a  thing,   need  not  be 
proved  precisely  as  laid,  it  is  usual  to  state  a  greater  number  than  really 

(Jt)  See  Steph.  2d  ed.  897,  898.  (o)  8  Bing.  61,  and  oasee  there  cited. 

(/)  9  Rep.  9  b;  Ld.  Raym.  8;  Carth.  491;  {p)  Stephen  on  Plead.  Ist  ed.  851;  2d  ed. 

Stephen,  1st  ed.  848;  2d  ed.  888.  894. 

(Ill)  Willes.  181.  {q)  2  Burr.  667.  668. 

(n)  8  B.  &  C.  887.  (r)  AnU,  128, 146;  1  New  Rep.  140. 

(1)  Ralston  v.  Strong,  1  Chip.  298;  Church  v.  Oilman,  16  Wend.  650;  Dyett  v,  Pendleton, 
8  Cowen.  727;  Fidler  p.  Delavan,  20  Wend.  87;  Steuben  Co.  Bank  «.  Matthewson,  6  Hill,  249; 
Colvin  V,  Burnett.  17  Wend.  604;  Hobson  o.  McArthur,  8  McLean,  281;  The  State  v.  Leonard, 
6  Bhkckfl  178.  Hartman  v.  Keystone  Ins.  Co.  21  Penn.  (9  Harris)  466.  But  where  thedeolar- 
ation  sets  out  a  good  cause  of  action,  it  is  no  objection  to  its  sufficiency  that  it  needlessly  sets  out 
matter  of  eyidence.    Croft  v.  Rains,  10  Texas,  620. 
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was  the  case,  "^^in  order  to  admit  of  greater  latitude  in  evidence;  but 
except  in  these  and  a  few  other  well  known  instances,  established  and  recog- 
nized in  pleading  for  the  convenience  of  justice,  the  pleading  matter  known 
to  the  party  to  be  untrue,  is  censurable  {s).  And  whenever  the  pur- 
poses of  justice  require  that  a  fiction  of  law  with  regard  to  time,  &c. 
should  not  be  attended  to,  and  that  the  real  facts  should  appear,  it  is  compe- 
tent to  a  party  to  show  the  truth  by  averment  in  pleading  (/).  Thus,  a 
party  might,  before  the  recent  enactment,  show  that  a  judgment  was  actually 
signed  in  vacation,  although  by  fiction  or  intendment  of  law,  all  judgments 
were  supposed  to  be  recovered  in  term,  whilst  the  Court,  who  were  supposed 
to  have  formerly  pronounced  it,  were  sitting  (u).  Where  a  bill  was  filed 
against  an  attorney  in  vacation,  which  by  fiction  of  law  was  supposed  to  take 
place  in  term,  it  was  competent  to  the  party  filing  the  bill  to  show 
the  very  day  it  was  filed.  And  so  in  the  case  of  writs,  which,  before  the 
uniformity  of  process  act,  2  W.  4,  c.  89,  were  supposed  to  issue  in  term,  it 
was  competent  to  a  party  to  show  the  time  when  they  actually  issued, 
if  that  became  necessary,  in  order  to  avail  himself  of  the  statute  of 
limitations,  &c.  {x). 

We  have  before  remarked  that  the  object  of  the  science  of  pleading  is  the 
production  of  a  single  issue  upon  the  same  subject-matter  of  dispute. 
The  rule  relating  to  duplicity,  or  doubleness,  tends,  more  than  any  other,  to 
the  attainment  of  this  object.  It  precludes  the  parties,  as  well  the  plaintiff 
as  the  defendant  in  each  of  their  pleadings,  from  stating  or  relying  upon 
more  than  one  matter^  constituting  a  sufiicient  ground  of  action,  in 
respect  of  the  same  demand,  or  a  sufficient  defence  to  the  same  claim,  or 
an  adequate  answer  to  the  precedent  pleading  of  the  opponent  (y).  The 
plaintiff  cannot,  by  the  common  law  rule,  in  order  to  sustain  a  single 
demand,  rely  upon  two  or  more  distinct  grounds  or  matters,  each  of  which, 
independently  of  the  other  (1),  amounts  to  a  good  cause  of  action  in  respect 
of  such  demand  (2).  Thus  at  common  law,  in  a  declaration  upon  a  bond, 
the  plaintiff  could  not  assign  two  breaches  of  the  condition,  because  the 
bond  was  forfeited  by  one  breach,  which  was  sufficient  to  support  his  action, 
thoud)  in  covenant  several  breaches  of  different  covenants  might  be  sta- 
ted \z).  And  the  same  count  must  not  contain  two  promises  in  re- 
spect of  the  same  subject  matter,  as  a  promise  to  pay  a  specifi^c  sum  for 
a  horse,  and  also  a  promise  to  pay  for  the  same  horse  so  much  as  it  is 


(«)  Bic.  Ab.  Pleader,  G.  4;  1  East,  872. 
Bee  poity  a^  to  sham  pleas. 

(0  SB.  ^  C.  817.  ^ 

(tt)  Id. 

(x)  Per  Abbott,  C.  J.,  8  B.  &  C.  824. 

(y)  Com.  Dig.  Pleader,  C.  88,  E.  2;  Bao. 
Ab.  Plead,  K.  2,  8;  Tidd,  9th  edit.  661,  694, 


1174;  2  Eunomos,  141;  Steph.  2d  ed.  292;  2 
Saund.  49,  50. 

(z)  Id.;  1  Saund.  68  &  58  a,  note  1.  What 
is  not  duplicity  in  assigning  a  breach  of  the 
condition  of  a  replevin  bond,  3  M.  &  Sel.  182, 
188. 


(l)VideCurrie  r.  Henry,  2  Johns,  438,  487;  Stcwardson  w.  White,  8  Har.  &  M'Hen.  466; 
Porter  v.  Breckenridge,  2  Blaokf.  885;  Bryon  v.  Buford,  7  J.  J.  Marsh.  385;  Jarman  v.  Win- 
Bor.  2  Harring.  162. 

(2)  If  the  declaration  contains  a  substantial  cause  of  action,  duplici^  or  irrelevant  and  su- 
perfluous matter,  does  not  vitiate  it.  Collinson  r.  Pemons,  2  Porter,  145:  Evans  o.  Watrous, 
ib.  205;  Lord  v.  Tyler,  14  Pick.  156;  Wilde  J.  in  Dunning  r.  Owen,  14  Mass.  167.  It  is  not 
duplicity  in  a  declaration,  that  it  appears  from  it,  that  the  plaintiff  has  more  than ^  one  good 
cause  of  action  against  the  defendant,  but  it  is  necessary  that  it  should  farther  appear,  that  he 
relies  upon  more  than  one  cause  of  action,  as  a  ground  of  recovery.  Raymond  v.  Sturge,  23 
Conn.  18i.     Immaterial  matter  does  not  constitute  duplicity,  ib. 


THE   FACrS  NECESSARY   TO   BE  STATED.  ♦227 

vtOTih  (a^  (IV  The  defendant  could  not  in  answer  to  a  *aino:le  claim,  rely  '•  """"^  ^^'^ 
on  several  distinct  answers;  nor  can  he  now  do  so  in  one  plan.  Tims  in  a  ^^  bk  biAr- 
plca  of  outlawry,  the  defendant  cannot  state  several  outlawries,  because  one  kd. 
would  be  sufficient  to  defeat  the  action  (A)  ;  and  on  the  same  ground  there 
cannot  be  a  demurrer  and  a  plea  to  tlie  same  part  of  a  declaration  or  plea, 
4c.  (c).  The  principle  equally  aifects  all  pleadings;  its  application  is, 
however,  confined  to  instances  in  which  there  iS;  on  the  face  of  the  pleading, 
one  entire  or  single  matter  proposed  to  be  supported  or  answered.  Even  at 
common  law,  the  declaration  may  comprise  several  .  counts  upon  dif- 
ferent distinct  demands  of  the  same  nature;  or  distinct  counts  upon 
the  same  claim  ((/).  The  latter  is  evidently  an  evasion  of  the  doc- 
trine of  duplicity,  but  even  in  this  instance,  the  counts  should  pur- 
^x>ri  to  be  founded  on  distinct  demands  {e) ;  and  at  common  law  a  distinct 
plea  to  each  distinct  and  divisible  cause  of  action  (/),  where  several 
claims  are  combined  in  the  same  declaration,  is  admissible,  although  eacii 
plea  differs  in  its  nature  from  the  others.  As  if  there  be  a  declaration  with 
two  counts  on  two  bonds,  the  defendant  might  always  plead  non  est  factum, 
or  other  matter,  to  one  count,  and  payment,  or  a  release,  or  other  matter,  to 
the  other  count.  And  it  is  important  to  remember  that  several  distinct  facts 
or  allegations,  however  numerous,  may  be  comprised  in  the  same  plea,  or 
other  pleading,  without  amounting  to  the  fault  of  duplicity,  if  one  fact,  or 
8ome  of  the  facts,  be  but  dependent  upon,  or  be  mere  inducement  or  introduc- 
tion to  the  others,  or  if  the  different  facts  form  together  but  one  connected 
proposition,  or  entire  matter  or  point  (^)  (2). 

Witii  regard  to  declaration s,  there  has  been  a  suitable  relaxation  of 
the  rule  in  actions  upon  bbnds,  or  any  penal  sum  for  non-performance  of 
covenants  contained  in  any  instrument.  The  statute  (A)  permits  the 
plaintiff,  in  such  actions,  to  assign  as  many  breaches  as  he  shall  think  fit, 

(a)  7  Mod.  143.  as  a  proctor,  for  misconduct,  6  Bing.  587. 
{b)  Oirth.  9.  (47)  See  1  M.  &  P.   102.  123;  4  Bing.  428, 

(c)  Bic.  Ab.  Plens,  K.  1,  8.  S.  C;  5  B  &  C.  547.  And  See  Stephen,  2d  ed. 
{i)  See  post  J  as  to  several  counts.                   ■  802,  •>08,  and  the  instances  there  given;  and 

(e)  Steph.  2d  edit.  818,  819;  See  pott.  pottt  under  th^  head  of  qualities  and  of  pleas 

(/)  As  in  the  case  of  a  libel  charging  that  in  bar,  and  of  replications. 
the  plaintiff  had  been  thrice  suspended,  &c.  (A)  8  &  9  Wm.  8,c.  11,  s.  8. 

(1)  But  in  Cheetham  v  Tillotsop,  5  Johns.  840,  where  two  distinct  causes  of  action  were 
stated  in  what  was,  in  form,  one  count,  the  Court  of  Errors  chose  to  consider  them  as  separate 
counts,  and  reversed  the  judgment  because  entire  damages  bad  been  assessed. 

(2)  A  plea  by  a  vendor,  that  he  was  not  requested  to  convey,  and  that  he  did  not  refuse,  is 
bal  fur  duplicity  on  special  demurrer.  <  onnolly  v.  Fierce,  7  Wend.  129.  See  Welch  v.  Jami- 
son, I  Howard  (Miss.)  160;  Benncr  v.  Elliott,  5  Blackf.  451.  A  plea  of  payment  and  release 
by  the  phintiff  is  bad  for  duplicity.  Culhoun  v.  Wright,  3  Scam.  74;  McCounell  v.  Stettimis, 
2  Oilman,  707. 

A  plea  in  trover  stating  that  the  goods  were  sold  by  order  of  the  plaintiff  on  commission,  and 
that  the  (defendant  was  discharged  under  the  insolvent  act,  is  bad  for  duplicity.  Kennovly  v. 
Strong,  10  Johns.  28'J.  A  party  cannot  present  an  issue  of  fact  and  an  issue  of  law  at  the  same 
time.  .\nd  if  he  pleivds  after  demurrer  overruled,  he  is  considered  as  acquiescing  in  the  deci- 
sion upon  the  demurrer.  Gage  v.  Melton,  1  Pike,  224;  Stocking  v.  Burnett,  10  Ohio,  187;  Peun. 
and  Ohio  Canal  v.  Webb,  9  Ham.  186. 

But  a  plea  may  cont?itn  as  many  facts  ns  are  necessary  to  constitute  one  defence,  and  it  is  not 
on  that  account  double,  Patcher  r.  Spnigue,  2  Johns.  472;  Tucker  v.  Ladd,  7  Cowen,  450; 
Strong  p.  Smith,  3  Oiines,  160;  Beckley  r.  Moore,  1  M'Cord,  464;  Potter  v.  Titcomb,  1  Fairt 
66;  Stnte  Bank  v.  Hinton,  1  Dev.  (N.  C.)  8'.)7;  Torrey  v.  Field,  10  Vermont,  858;  Jackson  v. 
Bundlet,  1  Wood  &  M.  881;  Maggurt  o.  Hunsbarger,  8  Leigh,  532.  In  trespass  it  is  not  duplic- 
ity to  ple-id  to  a  part,  and  to  justify  or  confess  as  to  the  residue.    Parker  v.  Parker,  17  Pick.  286 

Where  there  is  more  than  one  pUa,  they  are  not  reg irded  as  bad,  merelv  because  of  their  in- 
oonsistency,  Gorden  v.  Pierce,  2  Fairf.  218.  It  is  otherwise,  however,  where  inconsistent  mat- 
ters are  alleged  in  the  same  plea.     Wan  o,  M'Goon,  2  Scam.  74. 
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1.  THf5       and  this  statute  has  been  held  to  be  compulsory  on  the  plaintiflf  (*).     And 
FACT3  HB-    altbough  the  Reg.  Gen.  Hill.  T.  4  W.  4,  reg.  5,  orders  that  there  shall  be 

Chb84BT   TO  •  •  t 

Be  STATED.  0"'y  0^®  count  in  personal  actions  on  the  same  cause  of  action,  jet  it  ex- 
pressly allows  several  breaches  of  the  same  contract  or  duty  to  be  assigned, 
for  otherwise  either  the  plaintiff  would  be  precluded  from  recovering  damages 
to  the  full  extent  of  the  injury,  or  the  defendant  would  not  be  8u£Sciently 
apprised  by  the  declaration  of  the  extent  of  claim  he  would  have  to  answer. 

[  •228  ]  And  with  respect  to  pleas  in  bar,  the  statute  (A")  provides  *that  a  **  defendant 
or  tenant  in  an  action,  or  a  plaintiff  in  replevin,  in  any  court  of  record,  may, 
with  leave  of  the  Court,  plead  as  many  several  matters  thereto  as  he  may 
think  necessary  for  his  defence."  But  the  common  law  rule  still  affects  each 
plea  taken  separately  (1)  and  the  statute  does  not  extend  to  replications  or 
subsequent  pleadings. 

The  doctrine   of  duplicity  as    it  more  immediately  affects  each  part  of 
pleadings,  will  be  fully  explained,  and  illustrated  by  instances,  when  we  con- 
sider  the    particular   properties  of   each  division   of  the   pleadings  in    a 
cause.     It  may  here  be  remarked  that  in  general  the  objection  of  duplici- 
ty can  only  be  taken  by  special  demurrer  (/)  (2).     And  if  a  plaintiff  reply 
to   a   plea    bad   for  duplicity,   he    must   plead   to   each   distinct  material 
matter  in  the  plea  (m).     Where  to  debt  on  simple  contract  in  an  inferior 
Court,  not  of  record,  viz.  the   County  Court,  in  which  double  pleas  are 
not  admissible,  the  defendant  pleaded  both  the  general  issue  and  a  set-off 
and  the   plaintiff  treated  the   latter  as  a  nullity  and   replied  only  to  the 
first,  and  obtained  a  verdict  and  judgment,  it  was  held  on  a  writ  of  false 
judgment,  that  as  the  defendant  could  not  plead  double,  and  the  first  plea 
was  complete   in  itself,  the   second  was  surplusage,  and  that  the  plaintiff 
was  justified  in  taking  no  notice  of  it,  and  the  judgment  was  therefore  af- 
firmed (w). 

The  statement  of  immaterial  or  irrelevant  matter  or  allegations,  is  not 
only  censured,  as  creating  unnecessary  expense  (o),  but  also  frequently  af- 
fords an  advantage  to  the  opposite  party,  either  by  affording  him  matter  of 
objection  on  the  ground  .of  variance,  or  as  rendering  it  incumbent  on  the 
party  pleading  to  adduce  more  evidence  than  would  otherwise  have  been  ne- 
cessary. It  is  therefore  of  the  greatest  importance  in  pleading,  to  avoid  any 
unnecessary  statement  of  facts,  as  well  as  prolixity  in  the  statement  of 
those  which  may  be  necessary  (/>).  If  a  party  take  upon  himself  to  state  in 
pleading  a  particular  estate,  where  it  was  only  required  of  him  that  he  should 
show  a  general  or  even  a  less  estate,  title  or  interest,  the  adversary  may 
traverse  the  allegation,  and  if  it  be  untrue,  the  party  will  fail  (3).  Thus 
a  general   freehold   title   liberum  teneineutum,  may  be   pleaded  either  in 

(t)  See  1  Saund.  58,  n.  1  and  ib.  n.  a.;  and  (n)  Chitty  r.  Dendy,  1  Hrtr.  &  Wol.  169. 

pott.  (o)  Cowp.  665,  727;  Dougl.  668,  669. 

{k)  4  Ann.  o.  16,  s.  4.    The  decisions  upon  (p)  1  Saand.  233,  n.  2;  846,  note  V;  2  Id, 

the  statate  are  noticed  hereafter.  206,  n.  22,  866;  note  1 ;  Steph.  Ist  edit  419; 

(/)  Saund.  887  a,  note  8.  2d  edit.  467;  1  M.  &  Sel.  204. 
^                        \m)  1  Ventr.  272;  Stephen  2d  edit.  827. 


(1)  Vide  King  v.  Harrison,  15  Knst  615. 

(2)  Walker  r.  Sargent,  14  Vermont,  247;  Franklin  Bank  v,  Bartlett,  Wright,  741;  Onion  v. 
Clark,  18  Vermont,  868;  Loway  v.  Bailey,  7  Blackf.  599.  Cunningham  r.  Smith,  10  Grnttan, 
(Virg.)  265.     So  argumentativeness  in  pleading.     Quimby  p.  Mel vin,  8  Foster,  (N.  H.)  250. 

(8)  Vide  Turner  v.  Eylefi,  8  Bos.  &  Pul.  456.  Phillip's  £▼.  158.  Smith  r.  Casey,  8  Campb. 
401.     Peppin  v.  Solomons,  5  Term,  497,  498. 
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trespass  or  ia   an   avowry  in  replevin,  and   under  it  the  defendant  may      ^-  "*5. 

prove  an  estate  of  freehold,  either  in  fee,  in  tail,  or  for  life  (9)  ;  but  if  he  o![^7by  to 

state,  tliough  unnecessarily,  a  seisin  in  fee  of  a  particular  estate  or  interest,  be  stated. 

and  the  other  side  traverse  the  allegation,  it  must  be  proved  as  stated  (r). 

So  in  an  action  on  the  case  against  the  sheriff  for  levying  "^^undcr  an  execu*  [  *229   ] 

tion  against  the  tenant,  without  paying  the  landlord  a  year's  rent,  if  the 

plaintiff,  though  unnecessarily,  profess  to  set  out  the  terms  of  the  tenancy  as 

to  the  time  of  payment  of  rent,  &;c.  and  misdescribed  them,  the  variance  will 

be  fatal  {s)  (1).     These  are  instances  o{  material  matter  being  alleged  with 

an  unnecessary  detail  of  circumstances  or  particularity.     The  subject-matter 

of  the  averment  is  material  and  relevant,  and  the  evil  is,  that  the  essential 

and  the  immaterial  parts  are  so  interwoven  as  to  expose  the  whole  allegation 

to  a  traverse,  and  the  consequent  necessity  of  proof  to  the  full  extent  to 

which  it  is  carried  by  the  pleading  (2). 

If,  however,  the  matter  unnecessarily  stated  be  wholly  foreign  and  8thly.  bu- 
irrelevant  to  the  cause,  so  that  no  allegation  .whatever  on  the  subject  was  J|^^Man«^ 
necessary,  it  will  be  rejected  as  surplusage,  and  it  need  not  be  proved  (/) ; 
nor  will  it  vitiate  (w)  (3)  even  on  a  special  demurrer  (^x) ;  it  being  a 
maxim  that  tU'de  per  inutile  non  vitiatur  (y).  As  observed  by  Lord 
Mansfield  (^r),  *'  the  distinction  is  between  that  which  may  be  rejected  as 
surplusage,  which  might  be  struck  out  on  motion,  and  what  cannot.  Where 
the   declaration  contains  impertinent   matter,   foreign    to   the   cause,  and 

(9)  Steph.  Ist  ed.  835;  2d  edit  370.  Ring  v,  Roxbrough,  2  Tyr.  468;  2  Crom.  & 

(r)  Dyer,  365;  Willes,  102;  2  Saund.  206,  J.  418,  &  C.  contra,  where  the  declaratioa 

n.  22.  stated  a  promise  to  intestate  on  the  2d  of  Jan. 

{$)  Dougl.  665;  8  East,  9.  1832,  and  yet  stated  that  the  grant  of  admiu- 

(0  Diikes  V.  Gosling,  1  Ring.  N.  C.  588.  isti-ation  on  the  11th  of  January,  1881,  held 

(tt)  1  T.  R.  285;  4  East,  400;  Gilb.  C.  P.  bad  on  special  demurrer,  id.  ibid;    and  in 

131,  132;  Com.  Dig-  Pleader,  C.  28;  Bac.  Ab.  Hembrow  v.  Bailey,  8  Tyr.  152,  it  was  held 

Pleas  1,  4;  Co.  Lit.  203  b;  2  Saund.  801,  n.  that  turplutage  in  adding  a  special  traverse 

14;  5  East,  444;  Heath's  Maxims,  4';  4  M.  4"  was  dcmurable.     80  in  Bishton  v.  Evans,  2 

6eL  474,  475.  The  terms  "  impertinent  "  and  Crom.  M.  &  Ros.  17,  it  was  observed  by  Ald- 

**  immaterial  "  are  synonymous.     Per  Best,  erson,  B.,  that  the  introduction  of  unnecessary 

J.,  8  D.  &  R.  2291     Matter  immaterial,  and  matter  into  issues  is  forbidden,  in  order  to 

which  may  be  rejected  as  surplusage,  will  not  prevent  the  parties  trom  being  embarrassed. 

make  a  pleading  doable,  see  Steph.  2d  edit  (y)  Com.  Dig.  Pleader,  C.  29;  Bac  Ab. 

800.  Pleas  1.  4;  8  Taunt.  139;  5  T.  R.  496. 

(x)  Co.  Lit  803  b.;  11  East,  62,  65;  Steph.  («)  Doug.  665.     See  4  East,  100. 

2d  edit  416;  and  8  Bar.  &  AdoL  615;  but  see 

(1)  80,  if  an  action  on  a  promissory  note,  not  negotiable,  but  expressed  to  be  for  value, 
received  (which  is  prima /acta  evidence  of  consideration,)  the  plaintiff  unnecessarily  set  forth 
the  particulars  in  which  the  value  consisted,  he  is  bound  to  prove  them  precisely  as  laid.  Jerome 
V.  Whitney,  7  Johns.  821.  So,  in  an  indictment  for  stopping  the  mail,  a  contract  with  the  post- 
master general  to  transport  the  mail  was  alleged,  and  it  was  held  that  the  contract  must  be 
proved,  although  the  iudictment  might  have  been  good  without  such  allegation.  United  Stiites 
V.  Porter,  3. Day,  283.  So  in  an  indictment  for  burglary,  in  the  bouse  of  J.  D.  with  intent  to 
sUal  the  goodi  of  J,  W.,  and  it  appeared  in  evidence  that  no  such  person  had  any  goods  in  the 
house,  but  that  the  name  of  J.  W.  was  pat  by  mistake  for  J.  D.  the  Judges  held  that  it  wns 
material  to  state  truly  the  property  of  the  goods,  and  on  account  of  this  variance  the  prisoner 
was  acquitted.    Jcnk's  Case,  East^s  P.  C.  514.     Phillip's  £v.  160. 

(2)  See  the  Commissioners  v.  Brevard,  1  Brevard,  11,  « 

(3)  Vide  Thomas  v.  Roosa,  7  Johns.  462;  Woodford  v.  Webster,  8  Day,  872.  Tucker  v. 
Randall,  2  Mass.  288;  Chapman  9.  Smith,  13  Johns.  80;  Wilmarth  v.  Mountford,  8  Serg.  & 
Bawle,  124;  8  Cow.  42;  Calliion  p.  Semons,  2  Porter,  145;  Evans  ».  Watrous,  ib.  205.  Sur- 
plusage in  general  will  not  vitiate  a  pleading.  Russell  v,  Rogers,  15  Wendell,  351 ;  Hampshire 
Slanuf.  Bank  v.  Billings,  17  Pick.  87;  Lord  r.  Tyler,  14  Pick.  156;  Buddington,  20  Pick.  477, 
Watertown  v.  Draper,  4  ib.  165;  Freeland  v.  M'Cullough,  1  Denio,  414;  Castles  v.  M'Math,  I 
Ala.  826;  Bequette  v.  Lasselte,  5  Blackf.  443;  ^ew  Bronswiok  Co.  9.  Tiers,  4  Zabr.  (N.  J.)  697; 
Ferry  v.  Marsh,  25  Ahi.  059 
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I.  THE      which   the   master  on    a   reference  to   him,  would  strite   out,   (irrelevant 
cEs^BY%o  covenants  for  instance,)  that  will  be  rejected  by  the  court,  and  need  not 
BK  STATED,    bc  provcd  (1).     But  if  the  very  ground  of  the  action  be  mis-stated,  that 
will  be  fatal,  for  then  the  case  declared  on  is  different  from  that  which  is 
proved,  and  the  plaintiff  must  recover  secnndtim  allegata  et  probata^  (2). 
Thus  in  an  action  against  the  marshal  for  an  escape,  the  declaration,  after 
stating  the  original  judgment,  set  out  a  judgment  in  scire  facias  reviving 
the  original  judgment  with  the  usual  award  of  execution,  as  appeared  by 
the  record,  and  then  averred  that  *'  thereupon  "  the  party  was  committed ;  it 
was  decided  that  the  allegation  of  the  judgment  in  scire  facias  was  imma- 
terial, and  need  not  bo  proved  (or).     Mr.  J.  Bayley  observed,  '*a  party  is 
[   *230  ]  not   bound   to  prove  an   immaterial   allegation,    *unless   he   has,    by   his 
mode  of  pleading,  so  connected  it  with  a  material  allegation   as  to  make 
the  latter  depend  upon  it."     And  Mr.  J.  Holroyd  said,  "  If  the  plaintiff 
state,  as  a  cause  of  action,  more  than  is  necessary  for  the  gist  of  the  action, 
the  jury  may  find  so  much  proved,  and  so  much  not  proved ;  and  the  Court 
would  be  bound  to  pronounce  judgment  for  the  plaintiff  upon  that  verdict, 
provided  that  the  facts  proved  constituted  a  good  cause  of  action,^^     So  in 
trespass  for  driving  cattle,  where  the  defendant  justified  that  he  was  lawfully 
possessed  of  the  close,  and  took  the  cattle  damage  feasant  therein;  and  the 
plaintiff  replied  specially,  title  in  another,  and  that  he  entered  by  his  com- 
mand, and  unnecessarily  gave  color  to  the  defendant ;    it  was  decided  that 
this  did  not  render  the  replication  insufiicient,  because  the  introduction  of 
unnecessary  words  of  form  will  not  vitiate  the  rest  of  a  replication  which  is 
good  (6)  (3). 

In  an  action  of  replevin  the  defendants  avowed  the  taking  as  a  distress 
for  rent  due  to  one  of  them,  (Sharr),  under  a  demise,  at  £20  a  year,  pay- 
able quarterly,  and  the  avowry  averred  that  "because  £10  of  the  rent 
aforesaid  for  two  quarters,  &c.  at  the  time  when,  &c.  was  due  from  the 
defendant,  (instead  of  plaintiff,)  to  the  said  Sharr,  defi?ndants  avow.  &c. 
To  this  there  was  a  special  demurrer  on  account  of  the  mistake  of  the  ^ord 
defendant  for  plaiiitiff.  The  court  held,  that  the  mistake  was  not  a  ground 
of  demurrer,  for  the  matter  demurred  to  was  superfluous  and  repugnant. 
They  observed  that  it  would  have  sufficed  to  have  said  that  XIO  of 
the  rent  aforesaid  was  due,  without  saying  from  whom  to  whom,  as  that 
was  a  conclusion  from  the  previous  allegation  ;  and  that  surplusage  is 
never  assignable  as  cause   of  demurrer  (c).     The  more  recent  decisions 


(a)  4  B.  &  C.  880. 

\b)  1  East.  212. 

(c)  Pierce  r.  Sharr,  K.  B.  7th  June,  1827. 
before  the  three  Judges.  Bushbj  for  the 
plaintiff,  Chitty  for  the  defendant,  MS.  The 
following  are  instances  of  untrue  allegations 
having  been  rejected  as  surplusage,  and  there- 
fore considered  as  not  prejudicing  the  case. 


viz.  an  untrue  description  (in  a  plea  in  abate- 
ment) of  the  privilege  of  an  attorney  to  be 
sued  by  bill  in  K.  B.,  9  Eagt,  424;  a  mis-de* 
scription  in  an  action  for  a  malicious  prosecn- 
tion,  &c.  of  the  record  of  acquittal  with  re- 
gard to  the  style  of  the  Court,  2  Bio.  Rep. 
1060;  2  B.  &  C.  4,  6;  or  of  the  time  of  ao- 
quittal,  9  East,  157;  or  in  stating  the  Judg- 


(1)  Vide  Allaire  v.  Ouland,  2  Johns.  Cas.  52. 

(2)  The  text  in  the  fourth  edition,  after  the  quotation  from  Lord  Mansfiel<rs  opinion,  is  aa 
follows — **  the  distinction  is  between  immaterial  and  impertinent  averments,  the  former  most  be 
proved  because  relative  to  the  point  in  (question'' — and  Mr.  Dunlap's  note  to  the  pasftige  con- 
tained a  reference  to  the  following  authorities;  Williamson  t;.  Allison,  2  East,  451.  452;  Wilson 
v.  Codman's  Exr.  8  Cranch,  198;  Feter  v.  Cocke.  1  Wash.  257;  Phillip's  Ev.  158,  159. 

(8)  Aliter  where  it  constitutes  a  material  part  of  the  plaintiff*8  case.  Bevan  v.  Jopes,  6  DowL 
&  Kyi.  488. 
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however,  established  that  surplusaffe  in  tenderincr  an  issue  or  in  other  part      '•  ""'^ 

»  ^  »    ■%%  FACTS   KE" 

of  pleading  tending  to  embarrass  the  opponent,  may  be  assigned  specially  as  cessary  to 
cause  of  demurrer  (rf).  bb  btatbd. 

It  is  a  material  part  of  the  rule  respecting  superfluous  allegations,  *that  [  *231  ] 
if  the  party  introducing  them  show,  on  the  fiice  of  his  own  pleading,  that 
he  has  no  cause  of  action,  his  pleading  will  be  defective.  Thus  in  an  action 
upon  the  case  for  a  disturbance  of  an  easement,  &;c.  it  is  sufficient  in  many 
cases  to  allege  a  possessory  right,  but  if  the  plaintiff,  instead  of  .so  doing, 
describe  and  rely  upon  a  defective  title,  the  declaration  is  bad  (e). 

So,  though  the  superfluous  or  irrelevnnt  allegation  be  repugnant  to  what 
was  before  alleged,  it  is  void  and  will  be  rejected  (1)  and  whatever  is  re- 
dundant, and  which  need  not  have  been  put  into  the  sentence,  and  contra- 
dicting, what  was  before  alleged,  will  not  in  general  vitiate  the  pleading 
(/V  For,  per  Holt,  C.  J.  (^),  "  where  matter  is  nonsense,  by  being  con- 
traaictory,  and  repugnant  to  something  precedent,  there  the  precedent 
matter  which  is  sense,  shall  not  be  defeated  by  the  repugnancy  which  fol- 
lows, but  that  which  is  contradictory  shall  be  rejected."  As  an  ejectment, 
-where  the  declaration  is  of  a  demise  the  second  of  January,  and  that  the 
defendant /?05/Cti  scilicet  on  the  Jirst  of  January,  ejected  hira  ;  here  the  sci- 
licit  may  be  rejected  as  being  expressly  contrary  to  the  postea  and  the 
precedent  matter  (A)  (2).  So  where  in  assumpsit  by  executors,  in  a  count 
for  money  paid  by  the  testator,  B.  B.  for  the  defendant's  use,  it  was  alleged 
that  '^  the  defendant  being  indebted,  he  the  said  B.  B.  promised  to  pay  the 
said  B.  'B."  it  was  decided  on  special  demurrer,  that  the  words  '^  he  the  said 
B.  B."  might  be  rejected  as  surplusage  (i).  But  a  material  allegation, 
sensible  and  consistent  in  the  place  where  it  occurs,  and  not  repugnant  to 
any  antecedent  matter,  cannot  be  rejected,  merely  on  account  of  there 
occurring  afterwards^  in  the  same  pleading,  another  allegation  inconsistent 
with  the  former,  and  which  latter  allegation  cannot  itself  be  rejected  {k) ; 
and  if  by  the  rejection  of  the  repugnant  matter,  the  pleading  would  be 
left  without  an  allegation  of  time,  or  other  material  matter,  though  in  some 
instances  the  pleading  might  be  aided  by  verdict,  yet  it  would  be  defective  on 
special  demurrer  (/). 

The  general  rule  is,  that  a  pleading  inconsistent  with  itself,  or  repug- 
nant,   is   objectionable  {rn)  (8).     In   trespass,   the   plaintiff  declared   for 

ment  of  disoontinuaDce,  18  Eaat,  647.     A  va-  (tf)  Anit^  229,  Dote  (x).  Hcmbrow  v.  BaU 

riance  in  stating  tho  names  of  the  suitors  of  ley,  8  Tyr.  152;  Biahton  v.  Evans,  2  Camp^ 

the  County  Court  in  averring  in  case  against  M.  &  Ros.  16, 17. 

the  sheritr  for  taking  insufficient  sureties  in  a  (e)  ISalk.  868,  865;  Com.  Dig.  Pleader,  C. 

replevin  bond  that  the  tenant  appeared  at  the  29. 

next  County  Court  held  before  the  suitors,  (/)  Gilb.  C.  P.  181,  182;  Co.  Lit.  808  b; 

considered   immaterial,   2  B.  &  C.  2  (516).  10  East,  142. 

The   misdescription  of  Judgment  with  regard  {jg)  1  Salk.  824,  825;  Vin.  Ab.  Nonsense,  A. 

to  the  term  in  which  judgment  was  recovered  pi.  8. 

»  not  material,  and  may  be  repudiated  as  (A)  ld,\  5  East,  255;  and  see  a,nU^  229. 

mrplusagc,  if  the  record  be  mere  inducement  (t)  11  Moore,  552. 

as  in  case  for  a  false  return,  &c.,  8  B.  &  C.  (fc)  5  East,  254,  182,  188;  10  Eaat,  142; 
2.     Distinction  between  allegations  of  matter  Yin.  Ab.  Nonsense^  A.  pi.  8. 
of  iubttance,   and   allegations  of   matter  of  {I)  Gilb.  C.  P.  131,  182. 
deKription;    the  latter  only  to  be  literally  (m)  Steph.  on  Pleading,  2d  edit.  420.     In- 
proved,  8  B.  &  C.  4.     Many  other  instances  stances  of  repugnancy    in  stating  time  and 
will  be  hereafter  noticed  in  considering  the  place,  14  East,  201. 
doctrine  of  variancet. 


(1)  nap;rood  v-  Houghton,  8  Pick.  451;  White  v.  SneH,  9  Pick.  16. 

(2)  Tlie  declaration  on  a  note  stated  that  it  bore  date  **  on  the  twenty-seventh  day  of  April, 
one  thousand  eighteen  hundred  and  thirty-iieven;"  the  words  *'  one  thousand"  were  held  to  be 
mere  surplusage,  and  no  ground  for  arresting  judgment   Bequette  9.  LoMelle,  5  Blackfl  448. 

(8)  Barber  v,  Sumners,  5  Blackil  889. 
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I  THE      taking  and  carrying  away  certain  timber,  lying  in  a  certain  place  for  the 
cEUiABT'To  <5ompletion  of  a  house  "then  lately  built:"  this  declaration  was  considered 
BE  STATED,     bad  for  repugnance,  for  the  timber  could  not  be  for  the  building  of  a  house 
already  built  (n).     So  if  a  count  in  assumpsit  lay  a  promise  to  pay  a  specific 
sum,  if  the  plaintiff  would  provide  E.  with  necessaries,  and  also  a  promise  to 
[  *232  ]  pay  so  much  as  the  plaintiff  *reasonably  deserved  to  have  on  the  same 
account,  such  count  is  bad,  not  only  for  duplicity,  but  also  for  inconsistency 
or  uncertainty  (o).     It  is  also  where  the  repugnancy  is  contained  in  an 
allegation  capable  of  rejection  as  superfluous,  or  where  there  is  a  prior  aver- 
ment upon  the  subject,  which  is  adequate  to  the  support  of  the  case,  that  it 
becomes  of  no  moment,  and  unobjectionable  even  upon  demurrer.     In  some 
cases  the  Courts  will  on  motion  order  superfluous  matter  to  be  struck  out  of 
the  pleadings,  and  if  there  be  any  vexation,  will  make  the  party  inserting  it 
pay  the  costs  of  the  application  (p). 


II.   MODES 

OF  sTATiKo  n.  THE  MODES  OF  STATING  THE  FACTS. 

lACTB. 

Having  considered  what  fads  are  to  be  stated  in  pleading,  we  have  now 
to  consider  the  manner  in  which  they  should  be  stated.  The  facts  which 
constitute  the  cause  of  action,  or  ground  of  defence,  should  be  stated  logi- 
cally in  their  natural  order;  as  on  the  part  of  the  plaintiff,  his  right,  the 
injury,  and  the  consequent  damage,  and  these  with  certainty,  precision,  and 
brevity  (q),  A  general  statement  of  facts  which  admits  of  almost  any 
proof  to  sustain  it  is  objectionable  (r).  With  regard  to  the  language  to  be 
adopted,  as  observed  by  Lord  C.  J.  De  Grey  (5),  there  are  cases  where 
a  direct  and  positive  averment  is  necessary  to  be  made,  in  specific  terms, 
as  where  the  law  has  affixed  and  appropriated  technical  terms  to  describe 
a  crime,  as  in  murder,  burglary,  and  others ;  '^  so  in  trespass,  the  words  vi  et 
armw,  and  conti-a  pacem  are  necessary;  ** but  except  in  particular  cases, 
where  precise  technical  expressions  are  required  to  be  used,  there  is  no 
rule  of  law  that  other  words  should  be  employed  than  such  as  are  in  ordinary 
use,  or  that  in  pleading  a  different  sense  is  to  be  put  upon  them  than 
what  they  bear  in  ordinary  acceptation  "  (/).  Thus,  though  in  a  declara- 
tion for  slander  it  is  usual  to  state  that  the  words  were  **  maliciously " 
spoken,  the  word  "  falsely  "  has  been  held  to  be  sufficiently  expressive  of  a 
malicious  intent  (w).  However,. where  there  has  been  along-established 
form  of  pleading,  applicable  to  the  facts  of  the  particular  case,  it  should 
in  general,  for  the  sake  of  certainty  and  uniformity,  be  adopted,  and  the 
Courts  censure  any  unnecessary  deviation  from  it  (jv).     As  observed  by 

(n)  1  Salk.  218.  {i)  Per  Lord  Ellenborough,  5  East,  259, 

(0)  7  Mod.  148.  260;  2  East,  88;  2  Bla.  Rep.  848;  ante,  219. 

ip)  See  Tidd,  9th  ed.  616,  617,  1182;  1  B.  (u)  1  Saund.  242  a,  note  (2);  1  M.  &  SeL 

&  B.  281;  1  Bla.  Rep.  270;  Stephen,  2d  edit.  804. 

467.  (x)  Co.  Lit.  808  a,  b;  1  Hale,  1,  L.  801, 

iq)  Dougl.  666,  667;  Sir  W.  Jones,  toI.  !▼.  802;  6  East,  851  to  858;  Cro.  Jac.  886;  1  ^L 

p.  84,  4th  edit  ;  see  Stephen  on  Pleading,  878  &  Sel.  489,  441;  and  see  ante,  96,  97;  8  Co. 

to  406.  48  b;   Com.  Dig.  Abatement,  G.  7;   Plowd. 

(r)  1  M.  &  Sel.  441;  8  Id.  114;  1  M  &  M.  128;  2  B.  &  P.  577;  8  B.  &  Aid.  458;  Steph. 

218;  11  Price,  285.  1st  ed.  891;  2d  ed.  434. 

(•)  Cowp.  688. 
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Lord  Coke,  it  la  safer  to  follow  ♦good  precedents,  for  ni/iii  simid  inven"  n.  modes 
tttm  est,  et  perfectum  (y) ;  and  there  are  cases  where,  although  the  ^'  watino 
Courts  have  overruled  a  demurrer,  yet  they  have  directed  the  plaintifiF  to 
amend,  so  that  no  deviation  from  the  usual  form  shall  appear  to  have  been 
sanctioned  {z).  The  statute  (a)  requires,  that  all  the  pleadings  and 
proceedings  shall  be  in  English ;  a  regulation  which,  it  has  been  observed, 
bas  occasioned  the  literature  of  the  inferior  part  of  the  profession  to  re- 
cede (6). 

The  principal  rule,  as  to  the  mode  of  stating  the  facts,  is,  that  they  Of  the  de- 
must  be  set  forth  with  certainty  (c)  (1)  ;  by  which  term  is  signified,  a  clear  S^^  ?^ 
and  distinct  statement  of  the  facts  which  constitute  the  cause  of  action  or  ^^^^^  ^  "" 
ground  of  defence,  so  that  they  may  be  understood  by  the  party  who  is  to 
answer  them,  by  the  jury  who  are  to  ascertain  the  truth  of  the  allegations, 
and  by  the  Court  who  are  to  give  judgment  (rf). 

In  Dovasion  v.  Payne  (c),  Mr.  Justice  BuUer  observed,  that  certainty 
or  precision  in  pleading  has  been  stated  by  Lord  Coke  (/)  to  be  of  threcT 
sorts,  viz,  1st,  certainty  to  a  common  intent ;  2d]y,  to  a  certain  intent  in 
general ;  8dly,  to  a  certain  intent  in  every  particular ;  and  that  though  these 
distinctions  had  been  treated  by  Mr.  Justice  Ashton  as  a  jargon  of  words 
without  meaning,  they  had  long  been  made,  and  ought  not  altogether  to  be 
departed  from. 

By  a  certainty  to  a  common  intent^  is  to  be  understood  that  when  words 
are  used  which  will  bear  a  natural  sense,  and  also  in  an  artificial  one,  or 
one  to  be  made  out  by  argument  or  inference,  the  natural  sense  shall  pre- 
vail ;  it  is  simply  a  rule  of  construction,  and  not  of  addition ;  common 
intent  cannot  add  to  a  sentence  words  which  are  omitted  (^).  This  de- 
scription of  certainty  is  sufficient  in  a  plea  in  bar  (A)  (2).  It  is  of  the 
lowest  degree,  and  yet  we  shall  find,  that  in  some  instances,  a  statement 
which  will  suffice  in  a  declaration  will  not  in  a  plea;  thus  in  a  declaration 
on  a  contract  to  pay  the  debt  of  a  third  person,  it  is  not  necessary 
to  show  that  it  was  in  writing  (3),  but  it  is  said  to  be  otherwise  in  a 


(y)  Co.  Lit.  280  a.  "Precedent  and  prac- 
tice oaglit  to  have  great  weight  in  the  consid- 
eration of  all  points  arising  upon  the  propriety 
of  forms  and  in  all  legal  instruments.*' 
Per  EUon,  C,  J  ,  11  Price,  U3. 

(z)  1  B.  &  P.  336;  Barnes,  167. 

(a)  4  Geo.  2.  c.  26. 

(*)  1  M.  &  Sel.  710,  711. 

(c)  Cowp.  682;  Hob.  206.  It  was  observed 
by  Lord'  C.  J.  De  Grey,  in  Rex  v.  Home, 
Cowp.  682,  that  we  have  no  precise  idea  of 
the  signification  of  the  term  •*  certainty," 
which  is  as  indefinite  in  itself  as  any  word 


that  can  be  used.  See  in  general,  Steph.  2d 
edit  381. 

{d)  Cowp.  682;  Com.  Dig.  pleader,  C.  17; 
Co.  Lit  308;  2  B.  &  P.  267;  another  reason 
is,  that  in  a  second  aotion  for  the  same  cause 
the  defendant  may  be  better  able  to  plead  a 
ibrmer  recovery,  &c.  18  East,  107. 

(e)  2  Hen.  Bla.  530;  Doagl.  158,  159. 

(/■)  Co.  Lit  303  a;  6  Co.  121. 

iif)  2  Hen.  Bla.  5B0;  1  Saund.  49,  note  1. 

{h)  Id,;  Cowp.  682;  Dougl.  158;  5  Co. 
121;  Co.  Lit.  303  a;  Com.  Dig..  Pleader,  C, 
17;  Steph.  2d  edit  423. 


(1)  Vide  Carpenter  v,  Alexander,  9  Johns.  291;  Ward  v,  Clark,  2  Johns.  12;  Jacobs  v. 
Nelson,  3  Taunt.  423. 

(2)  Aco.  Speno^r  v.  Southwick,  9  Johns.  314.  In  a  plea  certainty  to  a  common  intent  is  suffi- 
cient    Rockfeller  v.  Donelly,  6  Cowen,  623;  Hildreth  v.  Baker,  2  Johns.  Cases,  389. 

The  statute  of  Maine  providing  that  brief  statements  may  be  filed  with  the  general  issue,  must 
be  regarded  as  requiring  a  specification  of  matter  relied  upon  in  defence,  aside  fl*om  such  as 
would  come  under  the  general  issue,  to  be  certain  and  precise  to  a  common  intent,  as  much  so 
as  if  inserted  in  a  special  plea;  and  no  proof  is  admissible,  except  in  support  thereof,  or  of  the 
difeuoe  under  the  general  issue.  Washburn  v.  Mosely,  22  Maine*  166.  See  Chase  v.  Fisk,  16 
Maine,  182;  Brickett  v,  Davis,  21  Pick.  404.    See  post,  478,  474,  note. 

(3)  Vide  ante,  228.  £lting  v.  Vanderlyn,  4  Johns.  287,  ibid.  889,  n.  a.  The  oofitract  is 
required  to  be  stated  more  precisely  in  a  plea  of  usury,  than  in  a  declaration  in  a  qui  tam  suit, 
oecause  the  facts  are  within  the  defendant's  knowledge.    Lawrence  v,  Kines,  10  Johns.  142. 
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II.  MODE  p]ea  (i) ;  and  in  a  plea,  the  statement  of  a  deed  by  way  of  a  recital  ^^  test  a- 

^'  rlcnL^  ^wm  earisHt"  instead  of  a  direct  allegation/is  insufficient;  though  it  is 

Of  the  ocr-  Otherwise  in  a  declaration  {k). 
tainty  re-  *  Certainty  to  a  certain  intent  in  general  is  a  greater  degree  of  certainty 

r"*f>QA  1  ^^^  ^^^  ^*®*'  ^^^  means  what  upon  a  fair  and  reasonable  construction  may 
L  -^"4  ]  be  called  certain,  without  recurring  to  possible  facts  (1)  which  do  not  appear 
(2)  ;  and  what  is  required  in  declarations  (3),  replications,  and  indictments 
in  the  charge  or  accusation,  and  in  returns  to  writs  of  mandamus  (/).  The 
charge,  we  have  seen,  must  contain  such  description  of  the  crime,  &c.  that 
without  intending  any  thing  but  what  appears,  the  defendant  may  know 
what  he  is  to  answer,  and  what  is  intended  to  be  proved,  in  order  that  the 
jury  may  be  warranted  in  their  verdict,  and  the  Court  in  the  judgment  they 
are  to  give  (w). 

The  third  degree  of  certainty,  is  that  which  precludes  all  argument,  infer- 
ence or  presumptipn  against  the  party  pleading  (n) :  and,  as  it  has  been 
"well  expressed,  is  that  technical  accuracy,  which  is  not  liable  to  the  most 
subtle  and  scrupulous  objection,  so  that  it  is  not  merely  a  rule  of  construction, 
but  of  addition :  for  when  this  certainty  is  necessary,  the  party  must  not 
only  state  the  facts  of  his  case,  in  the  most  precise  way,  but  add  to  them 
such  facts,  as  show  that  they  are  not  to  be  controverted,  and  as  it  were,  anti- 
cipate the  case  of  his  adversary  (o).  It  has  been  said,  that  this  description 
of  certainty  has  been  rejected  in  all  cases,  as  partaking  of  too  much  subtlety 
{p) ;  however,  Buller,  J.,  expressed  a  different  opinion  ;  and  it  appears,  that 
it  obtains  in  the  case  of  estoppels  (^),  and  inr  pleas  which  are  not  favored  in 
law,  such  as  tho  plea  of  alien  enemy,  in  which  it  must  be  stated,  not  only 
that  the  plaintiff  is  an  alien,  but  that  he  came  to  England  without  letters  of 
safe  conduct  (4)  from  our  king  (r). 

The  application  of  the  rules  as  to  the  necessary  certainty  in  the  various 

-    parts  of  pleadings,  will  be   better  considered,  when   the  qualities   of  the 

declaration  and  other  parts  of  pleading  are  stated.     It  must  be  confessed 

that  it  is  frequently  difficult  in  practice  to  apply  the  rules  to  cases  which 

occur. 

Less  certainty  is  requisite  when  the  law  presumes  that  the  knowledge 
of  the  facts  is  more  properly  or  jtecnliarly  in  the  opposite  party  (5). 
Therefore,  where  an  action  on  the  case  for  not  repairing  a  private  road 
leading  through  the  defendant's  ground,  the  declai^ation  stated  that  the 
defendant,  by  reason  of  his  possession,  ought  to  have  repaired,  &c.,  on 
general  demurrer  it  was  objected,  that  it  did  not  show  by  what  right  of 

(i)  1  Saund.  276,  0.  note  (2);  Sir  T.  Raym.  {q)  2  H.  Bl.   580;  Doug.  159;  Com.  Dig. 

450;  ante,  222.  Estoppel,  £.  4;  Co.  Lit.  852  b;  See  2  B.  & 

{k)  1  Saund.  274,  n.  (1).  Aid.  662. 

(/)  Dougl  159;  18  East,  107.  (r)  8T.  R.  167. 

(m)  Cowp.  682.  <t)  13  East,   112;  Com.  Dig.  Pleader,  C. 

(n)  Co.  Lit.  852  b;  Dongl.  159.  26;  8  East,  85;  8  xM.  &  Sel.  14;  ante,  222; 

(0)  Lawes  on  Plead.  54,  55.  Steph.  418,  2d  ed. 
{p)  Cowp.  682. 


(1 )  Vide  Spencer  v.  Soutbwick,  9  Johns.  817. 

(2)  Buller  v  Hampton,  5  Conn.  428. 

(8)  Sed  Vide  llildreth  v,  Becker,  2  Johns.  Cas.  889,  where  it  is  said,  that  in  a  declaration, 
certainty  to  a  common  intent  is  sufficient;  Rex  v.  Home,  Cowp.  682,  is  cited,  which  authority, 
however,  establishes  directly  the  reverse.  And  see  Coffin  v.  Coffin,  2  Mass.  863,  per  Parsons,  U. 
J.,  that  certainty  to  a  common  intent  is  sufficient. 

(4)  Vide  Clark  «.  Morey,  10  Johns.  70.  That  this  allegation  is  not  alone  sufficient,  vide  d. 
ibid.  Russell  v.  Skipwith,  6  Binney,  247.  Bee  also  Bagwell  v.  Babe,  1  Rand.  270,  and  Coxe  r 
Culick,  5  Halst.  828. 
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obligation  the  defendant  was  bound  to  repair,  and  that  bo  was  not  bound     ii-  mode 
of  common  right  merelj  as  the  occupier,  but  the  Court  held  that  the  declara-  ®'  "ots^^ 
tion  was  sufficient;  and  Buller,  J.,  *8aid,  the  distinction  is  between  oases  q^  ^j,^ ^^^ 
ivhere  the  plaintiff  lajs  a  charge  upon  the  right  of  the  defendant,  and  where  tainty  re 
the  defendant  himself  prescribes  in  right  of  his  own  estate ;  in  the  former  quir«d. 
case  the  plaintiff  is  presumed  to  be  ignorant  of  the  defendant's  title,  and 
cannot  therefore  plead  it ;  but  in  the  latter,  the  defendant  knowing  his  own 
estate,  in  right  of  which  he  claims  a  privilege,  must  set  forth  such  estate  {l) 
(I).     So,  in  a  declaration  against  the  assignees  of  a  lease  it  is  sufficient  to 
aver  gererally  that  ^'  the  remainder  of  the  term  and  estate  of  the  lessee,  &c. 
came  to  the  defendant  by  assignment,"  as  the  plaintiff  cannot  reasonably  be 
presumed  to  know  the  particulars  of  the   defendant's   title  {u)     So,   less 
certainty  is  required,  and  general  words  are  sufficient,  where  it  is  to  be  pre- 
sumed that  the  party  pleading  is  not  acquainted  with  the  minute  circum- 
stances (^x).     Thus,  where  a  person's  house  is  burnt,  general  words  are 
sufficient  in  the  description  of  goods  thereby  destroyed,  because  he  is  not 
presumed  to  be  able  to  set  forth  with  certainty  the  goods  destroyed  (^).    So, 
in  trespass  for  breaking,  &c.  a  close  with  cattle  and  eating  the  plaintiff's 
peas  there,  the  quantity  eaten  need  not  be  stated  {z).     But  in  a  declaration 
on  the  Statute  of  Hue  and  Cry  the  plaintiff  must  state  the  particulars  of  his 
goods  taken  (a). 

It  is  also  a  rule  of  pleading,  that  where  a  subject  comprehends  multi- 
plicity of  matter,  and  a  great  variety  of  facts,  there,  in  order  to  avoid 
prolixity,  the  law  allows  general  pleading  (&)  (2).  Thus  an  allegation 
in  a  declaration  for  necessaries  supplied  to  a  third  person,  at  the  defend- 
ant's request,  or  in  a  replication  to  a  plea  of  infancy,  that  ^'necessaries*' 
yKcre  supplied,  is  sufficient,  without  showing  specially  what  the  necessa- 
ries were  (c).  And  in  cliarging  in  a  declaration,  that  a  party  has  not  ac- 
counted for  sums  he  received  in  any  particular  capacity  from  time  to  time, 
it  is  sufficient  to  allege  generally  that  from  time  to  time  he  received  divers 
sums  amounting  to"**  a  certain  sum,  not  stating  on  what  particular  days,  or 
from  named  persons,  and  hath  not  accounted,  &c.  (e/).  As  there  are 
many  instances  in  which  this  rule  does  not  apply,  especially  in  jurisdictions 
of  slander,  and  very  often  in  pleas  of  performance,  we  will  hereafter  give 
the  rule  further  consideration  in  treating  of  the  particular  parts  of  plead- 
ing (e). 


(/)  3T.  R.  766. 

(u)  6  B.  &C.  4S2. 

(X)  Stepb.  2d  edit.  411  to  418. 

{y)  Bac.  Ab.  Pleas,  B.  5;  I  Keb.  825; 
Plowd.  85;  sed  vide  2  Saund.  870. 

(r)  Bjic.  Ab.  Pleas,  B.  6. 

(a)  2  Saund.  379. 

{b)  1  T.  R.  763,  per  Boiler,  J.,  2  Saand. 
411.  D.  4;  1  Id.  116, 117,  n.  1  Bao.  Ab.  Pleas. 
1,  8,  B.  5;  Com.  Dig.  Pleader,  C.  42,  E.  26; 
1  B.  &  P.  640;  Co.  Lit.  808  b,  804;  Stephen, 


2d  ed.  400.  "  No  greater  pnrticularity  is  re- 
quired than  the  nature  of  the  thing  pleaded 
will  conTenientty  admit."  Stephen,  2d  ed.  4ll. 
Vide  the  instanocs  there  put  in  illuatrntlon  of 
this  rule;  and  8  Bing.  61 ;  cxif/e,  225,  as  to 
pleading  a  custom  or  right  at  **  reasonable 
times,  $c.'* 

(c)  SBulstr.  81;  Carth.  110. 

id)  1  B.  &  P.  640;  8  T.  R.  459;  2  Burr. 
772;  Stephen,  2d  ed.,  402. 

(<)  Vide  Index,  "  Certainly.'' 


(1)  In  an  action  against  the  surety  on  an  administration  bond,  it  is  sufficient  for  the  plaintiff 
to  state  tliat  goods,  chattels,  and  sums  of  money  to  a  large  amount,  to  wit,  the  amount  of  &o. 
had  come  into  the  hands  of  the  administrator,  which  he  had  converted  to  his  own  use;  the  cred- 
itor not  being  presumed  to  know  precisely  what  assets  the  administrator  had,  and  this  fact  ly- 
ing more  properly  in  the  knowledge  of  the  defendant.    The  People  o.  Dunlap,  18  Johns.  487. 

(2)  Vide  Hughes  r.  Smith,  and  Miller,  5  Johns.  178.  So,  in  decUring  on  a  policy  of  insur- 
ance on  specified  good?,  it  is  sufficient  to  aver  that  diver i  fgfyod»  were  put  on  boanl.  I).  Symoni 
r.  Johnson,  New  Rep.  77 
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II.    MODS 
OF  STATIMG 
FACTS. 

Of  the  cer- 
tiinly  re- 
quired. 


*It  will  be  explained  in  a  subsequent  part  of  the  work,  that  much  par- 
ticularity is  required  in  the  statement  of  special  damages. 

When  the  facts  are  not  really  stated  with  sufficient  certainty,  the  intro- 
duction of  the  word  **cer^ai7i"  is  of  no  avail  (/).  Thus  a  declaration  in 
debt  for  a  sum  of  money  forfeited  "  by  virtue  of  a  certain  by-law,''  or 
*'for  money  due  on  a  certain  bond,"  without  stating  it,  is  insufficient  {g). 
So  where  the  declaration  stated  that  in  consideration  that  the  plaintiff 
had  sold  to  the  defendant  a  " certain"  horae  of  the  plaintiff,  at  and  for  ''a 
certain  quantity  of  certain  oil,''  to  be  delivered  within  a  ^'certain  time," 
which  had  elapsed,  thqugh  it  was  holden  that  the  declaration  was  good 
after  verdict,  it  was  considered  that  it  could  not  have  been  supported  on 
demurrer  (A).  And  a  justification  in  trespass,  ''by  virtue  of  a  certain 
writ,"  &c.  but  not  setting  it  forth,  is  insufficient  (i)  (1).  So  the  words 
"duly,"  *' lawfully,"  ** sufficient,"  &c.  without  showing  the  matter  of  fact 
with  convenient  certainty,  are  seldom  of  avail  in  pleading  (Jc)  (2).  So  a 
plea  justifying  an  imprisonment,  on  the  ground  of  a  suspicion  of  felony, 
should  state  the  ground  of  suspicion,  and  the  averment,  that  the  plaintiff 
^*  suspiciously  "  did  such  an  act,  is  not  sufficient  (/).  But  in  some  cases 
the  wrong  complained  of,  without  showing  the  particular  acts,  may  be  suffi- 
cient  to  designate  that  to  be  a  crime  or  injury,  which  might  otherwise  stand 
indifferent ;  as  in  an  action  on  the  case  for  unlawfully  procuring  a  wife  to  leave 
her  husband  (m).  The  want  of  a  certainty  (n),  and  an  ambiguous  expression 
in  a  declaration  (o),  are  cured  by  verdict. 

To  these  rules  affecting  the  mode  of  stating  facts,  may  be  added  the 
following,  which  are  ably  collected  and  observed  upon  by  Mr.  Serjeant 
Stephen,  in  his  valuable  work  on  Pleading  {p) ;  viz.  that  pleadings  must 
not  be  insensible  {q)  or  repugnant  (r) ;  nor  ambiguous  or  doubtful  in 
meaning  (*) ;  not  argumentative  (/) ;  nor  in  the  alternative.  However, 
the  recent  pleading  rules  of  Hill.  T.  4,  W.  4,  rcg.  I.  permit  in  one  case 
[  *287  ]  an  alteniaiive  allegation,  as  that  several  named  *per8ons,  "  or  some  or 
one  of  them  were,  or  was.''  interested  in  the  property  insured  by  a  poli- 
cy of  insurance,  which  exception  was  introduced   in  order  to  avoid  seve- 


( f)  13  East,  102.  As  to  the  word  "reason- 
able," 8  Bing.  61.  67. 

ig)  1  B.  ^  P.  1'8, 102;  see  2  B.  &  P.  120, 
18  East.  116. 

(A)  2  B.  &  B.  266. 

(i)  1  &iurd.  -298,  note  1. 

(/t)  9  Co.  25  a;  1  Burr.  640;  Dougl.  79;  7 
B.  &  C.  468;  8  Id  124.  In  an  action  on  a 
bond  conditioned  to  perforin  an  award  to  be 
made  under  the  hand$  of  referees,  an  aver- 
ment that  they  "  duly  made  their  award,"  is 
not  sufficient.  Everard  v.  Patterson,  6  Taunt. 
345;  2  iVnreh.  804,  S.  C;  see  16  East.  89;  7 
B.  &  C.  8(J0. 

(/)  4  Taunt.  84;  2  Bing.  628;  Steph.  2d  ed. 
386,  887. 

(m)  Willes,  677. 

(fi)  2  B.  &  P.  265;  8  Bing.  61. 

(0)  1  B.  &  C.  297;  Cowp.  826. 


(p)  1st  ed.  878  to  892;  2d  ed.  420  to  434. 

(q)  Com.  Dig.  Pleader,  G.  28;  1  Salk.  824; 
Vin.  Ab.  Nonsense,  A.  pi.  8;  see,  howerer* 
ante,  229. 

(r)  See  ante,  281. 

(«)  Co.  Lit.  808  b;  Yelv.  86;  2  H.  Bl.  630; 
6  M.  &  Sel.  88;  1  Bar.  4*  Cress.  297;  Z  Id. 
19 J;  and  also  examine  Stephen,  2d  edit.  421. 
Thus  in  trespass,  a  plea  that  the  close  was  de- 
fendant's freehold,  not  stating  **  at  the  time 
of  the  trespass,'*  is  bad.  Com.  Dig.  Pleader, 
E.  6. 

(0  Bac.  Ab.  Pleas,  &c.  I.  6;  Com.  Dig.  (E. 
8);  Co.  Lit.  808  a;  6  B.  &  A.  216.  In  tres- 
pass de  bonis  a$portati$,  a  plea  that  plaintiff 
never  had  any  goods  is  bad.  Doct.pl.  41; 
Dyer,  48  a.  Other  instances,  Stephen,  426: 
2d  ed. ;  10  East,  205. 


(1)  8ed  vide  Bcnnct  v.  Pikley,  7  Johns.  249. 

(2)  So,  in  false  imprisonments  the  defendant  attempted  to  justify  the  arrest  on  a  suspicion  of 
forgory,  and  stated  in  his  plea  that  the  plaintiff  was  suspiciously  possessed  of  a  note,  and  dis- 
posed of  it  in  a  suspicious  manner,  and  in  a  suspicious  manner  left  England,  and  went  to  Scot 
land;  the  plea  was  held  too  general,  and  that  the  cames  of  suspicion  ought  to  have  been  set 
forth  in  certainty.    Mure  v.  Kaye,  4  Taunt.  84.    See  also  Van  Ness  r.  HamUton,  19  Johns.  849. 
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ral  counts  varying  the  statement  of  the  interest  in  the  subject  insured  (m). 
The  other  are  rules,  that  pleadings  must  not  be  hypothetical  (t?) ;  nor  by  l^^J^ 
way  of  recital,  but  positive  (x),  and  that  things  should  be  stated  accord-  ofthecer- 
ing  to   their  l^al  effect  or  operation  (y).     These  rules,  indeed,  will  be  taipty  re- 
more  fully  considered  hereafter  in  those  parts  of  the  work  which  treat  of  ^^^ 
the  qualities  of  declarations  and  the  other  parts  of  pleading  in  particular. 


III.  THE  RULES  OF  CONSTRUING  PLEADINGS. 

It  is  a  maxim  in  pleading,  that  everything  shall  be  taken  most  strongly  i"-  ^^^^ 
against  the  party  pleading  {z)  or  rather,  that  if  the  meaning  of  the  ajguOToir. 
worcb  be  equivocal,  and  two  meanings  present  themselves,  that  construc- 
tion shall  be  adopted  which  is  most  unfavorable  to  the  party  pleading  (a); 
because  it  is  to  be  presumed  that  every  person  states  his  case  as  favorably 
to  himself  as  possible  (6),  (1).  But  in  applying  this  maxim,  the  other 
rules  must  be  kept  in  view,  and  particularly  those  relating  to  the  degree 
of  certainty  or  precision  required  in  pleading  (c).  The  maxim  must  be 
received  with  this  qualification,  that  the  language  of  the  pleading  is  to 
have  a  reasonable  intendment  and  construction  {d)  (2) ;  and  Tvhere  an 
expression  is  capable  of  different  meanings,  that  shall  be  taken  which 
will  support  the  declaration,  &c.  and  not  the  other,  which  would  defeat 
it  (e)  (8).  Thus,  in  debt  on  bond,  conditioned  to  procure  J.  S.  to  sur- 
render a  copyhold  "  to  the  use  of  the  plaintiff,"  a  plea  *that  J.  S.  sur-  [  *288  ] 
rendered  and  released  the  copyhold  of  the  plaintiff  in  full  Court,  and  that 
the  plaintiff  accepted  it,  without  alleging  that  the  surrender  was  ^Uo  the 
plaintiff's  use,"  is  sufficient;  for  this  shall  be  intended  (/).     So  in  debt 


(tt)  Reg.  Gen.  Hil.  l?crm,  4,  W.  4.  Plead- 
ings in  Particular  Actions,  reg.  1. 

(»)  1  B.  &P.  312;  8  M.  &  S.  114;  Steph. 
430,  2d  ed.  If  ■*  any**  is  bad  on  special  de- 
murrer, Qoald  V.  Liishbury,  4  Tyr.  868. 
Therefore  a  plea  to  assumpsit  for  goods  sold 
and  delivered  and  on  an  account  stated,  that 
the  defendant  was  discharged  from  the  causes 
of  action  in  the  declaration  mentioned,  if  any 
9uch  there  were,  was  held  bad  on  special  de^ 
murrer,  as  hypothetically  pleaded,  and  as  not 
directly  confusing  and  avoiding  the  alleged 
causes  of  action,  id,  ibid. 

(x)  Bac.  Ab.  Pleas,  &c.  (B);  4  Steph.  1st 
ed.  888;  2d  ed.  481.  Mr.  Serjeant  Stephen, 
states,  as  instances  of  this  rule,  that  it  is  bad 
in  trespass,  to  charge  that  "  whereas*'  the  do- 
ftndant  assaulted,  &o.;  and  that  in  a  plea,  in 
stating  a  grant  bj  deed,  it  should  not  be  stat- 
ed that "  it  was  witnessed*'  by  the  deed  that 
the  party  granted. 

(y)  Bac.  Ab.  Fleas,  &o.  1,  7;  Com.  Dig. 
Pleader.  C.  87;  2  Saund.  97  b,  n.  2;  1  Id, 
285  b,  note  9;  8  B.  &  A.  66;  Steph.  1st  ed. 
889;  2d  ed.  482. 


(x)  1  Saund.  269,  note  8;  2  B.  &  P.  156; 
Co.  Lit.  808  b;  Yelv.  86;  2  Hen.  Bla.  680;  6 
M.  &  S.  88,  40;  Stephen,  1st  ed.  879;  2d  edit. 
421 ;  and  cases  there  collected. 

{a)  Per  Buller  J.,  2  Hen.  Bla.  680;  6  B. 
&  C.  802;  Steph.  2d  edit  421.  Instances  of 
this  in  a  plea.  id.  and  post. 

{b)  Co.  Lit.  803  b.  Per  Parke  B.,  in 
Pearce  v.  Champuejs,  4  Dowl.  276.  The  same 
rule  holds,  in  construing  deeds,  &c. ;  Piatt  on 
Cov.  141. 

(c)  Ante,  238,  as  to  rule  of  reddendo  tin" 
gula  iingulie,  see  2  Cambp.  189. 

(rf)  Com.  Dig.  Pleader,  C.  26;  1  Lev.  ISO; 
per  Lord  Ellenborough,  6  East,  259,  260;  12 
Id.  268. 

(e)  4  Taunt.  492;  1  Salk.  825;  6  East,  244, 
257;  12  East,  279.  As  to  the  effect  of  "  prtt- 
dictuM,**  and  *'  idem,^*  and  construction  of 
them,  see  11  East,  513.  So  in  the  case  of  a 
deed,  exposition  shall  be  made  of  it  so  as  to 
support  rather  than  annul  the  transaction; 
ut  re$  majii  valeat  quam  per  eat;  Shep.  Touch. 
166;  8  Atk.  18G. 

(/ )  Cro.  Car.  6. 


(1)  Fuller  V.  Hampton,  5  Conn.  422,  428.   Post,  516;  Halligan  9,  Chioago  &  Rook  Island  B. 
B  Co  ,  16  Illinois,  668;  Ware  v.  Dudley,  16  Ala.  742. 
^2)  Vide  Hastings  v,  Wood»  18  Johns.  482. 
(S)  Pender  v.  Dieken,  27  Miss.  (5  Cush.)  262. 
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III.  BULKS     on  bond,  conditioned   that   the   plaintiff  shall   enjoy  certain  land,  &c.  a 
OP  cox-        p]gj^^  ^l,3|.  It  j^f^gj.  ^Yie  making  of  the  bond  until  the  day  of  exhibiting  the 
bill/'  the  plaintiff  did  enjoy,  is  good,  though  it  be  not  alleged  that  continw- 
ally  during  that  time  he  enjoyed ;  for  this  is  intended  (jg). 

But  the  matter  must  be  capable  of  different  meaning;  for  the  Court 
cannot,  in  order  to  support  the  proceeding,  in  which  the  particular  term 
occurs,  arbitrarily  give  it  a  meaning  against  which  the  use,  habits,  and  un- 
derstanding of  mankind  would  plainly  revolt  (1).  But  if  it  be  clearly 
capable  of  different  meanings,  it  does  not  appear  to  clash  with  any  rule 
of  construction,  applied  even  to  criminal  proceedings,  to  construe  it  in 
that  sense,  in  which  the  party  framing  the  charge  must  be  understood  to 
have  used  it,  if  he  intended  that  his  charge  should  be  consistent  with 
itself  (A).  Every  indictment,  &c.  ought  to  contain  a  complete  descrip- 
tion of  such  facts  and  circumstances  as  constitute  the  crime,  &c.  with- 
out inconsistency  or  repugnancy;  but  except  in  particular  cases  where 
precise  technical  expressions  are  required  to  be  used,  there  is  no  rule 
that  other  words  shall  be  employed  than  such  as  are  in  ordinary^  use, 
or  that  in  indictments  or  other  pleadings  a  different  sense  is  to  be  put 
upon  them  than  what  they  bear  in  ordinary  acceptation.  And  if, 
w^here  the  sense  may  be  ambiguous,  it  is  sufficiently  marked  by  the 
context,  or  other  means,  in  what  sense  they  were  intended  to  be  used, 
no  objection  can  be  made  on  the  ground  of  repugnancy,  which  only  ex- 
ists where  a  sense  is  annexed  to  words  which  is  either  absolutely  incon- 
sistent therewith,  or  being  apparently  so,  is  not  accompanied  by  anything 
to  explain  or  define  them.  If  the  case  be  clear,  nice  exceptions  ought 
not  to  be  regarded  (t).  It  is  also  a  rule  relating  to  the  mode  of  stating 
facts,  and  the  form  of  the  pleading  on  either  side,  that  the  Court  are 
ex  officio  bound  after  verdict  to  give  such  judgment  as  appears  upon 
the  whole  record  to  be  proper,  without  regard  to  the  issue  found  or 
confessed,  or  to  any  imperfection  in  the  prayer  of  judgment  on  either 
side  {k)  (2) ;  and  on  the  same  ground  we  shall  hereafter  see,  that  when 
there  is  a  demurrer  to  a  plea,  replication,  &c.  if  the  prior  pleading  be  de- 
fective in  substance,  judgment  will  be  given  against  the  party  pleading  it. 
After  verdict,  an  expression  must  be  construed  in  such  sense  as  would 
sustain  the  verdict  (/)  :  and  although  in  general  in  pleading,  an  equivo- 
cal expression  is  to  be  construed  against  the  party  using  it,  yet  where  the 
[  *239  ]  opposite  party  has  pleaded  over,  that  is  an  admission  '^that  the  expression 
is  to  be  taken  in  that  sense  which  will  support  the  previous  pleading  (m). 
Words  of  reference,  as  ^'  there ^^  and  ^^ said^^  in  an  indictment,  will  not 

ig)   Id,  195;  Steph.  2d  edit  428.  (k)  4  East,  502;  5  Id.  270,  271 ;  10  Id,  87. 

(A)  Per  Lord  EUenborough  C.  J.»  5  East,  (/)  ]  B.  &  G.  297;  Cowp.  825;  6  B.   &  C. 

257.    dee  id,  463.  802,  808. 

(t)  Per  Lord  Enenborongh  0.  J.,  5  East,  (m)  Wright  v.  The  King,  8  Ney.  &  Man. 

259,  260;  2  East,  88.  892. 


(1)  And  this  is  the  rule  in  regard  to  actions  for  words,  either  spoken  or  written,  that  the 
court  is  to  understand  them  according  to  their  ordinary  acceptation  among  mankind.  Backus  v. 
Riclsardson,  5  Johns.  584;  Woolmoth  v.  Meadows,  5  East,  468;  Roberts  v.  Camden,  9  East. 
98;  Respublica  v.  De  Lonchamps,  1  Dall.  114;  Rue  v.  Mitchell,  2  Dallas  59;  Brown  v.  Lamber- 
ton,  2  Binney  87;  Pelton  v,  War«l,  8  Ciines,  76.  See  the  subject  very  fully  discussed,  Walton  v. 
Singleton,  7  Scrg.  &  R.  449.  But  still  the  meaning  of  the  words  must  be  unequivocal.  Har- 
rison V.  Stratton,  4  Esp.  218. 

(2)  Vide  Havens  v.  Bush,  2  Johns.  887;  King  v.  Harrison,  15  East,  614,  615  These  rales 
will  bo  fully  explained  hereafter. 


[ 
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be   referred  to  the  last  antecedent  where  the  sense  requires   that  they  "'•  «^» 

--  .         .    -  ^  "op  con- 

fTBVCTlON. 


should  be  referred  to  some  prior  antecedent  (n).  ^'  ^^^' 


IR08. 


IV.  THE  DIVISION  OF  PLEADINGS.  iv.  bitmio* 

OF  PLEA1>- 

The  parts  of  pleading  have  been  considered  as  arrangeable  under  two 
heads ;  Jirst,  the  regular,  being  those  which  occur  in  the  ordinary  course  of 
a  suit ;  and  secondly,  the  irregular  or  collateral,  being  those  which  are  occa- 
sioned by  mistakes  in  the  pleadings  on  either  side  (o). 

The  regular  parts  are,  1st.  The  declaration  or  count. — 2dly.  The 
p/ea,  which  is  either  to  the  jurisdiction  of  the  court ;  or  in  suspension  of  the 
action,  as  in  the  case  of  parol  demurrer ;  or  in  abatement ;  or  in  bar  of  the 
action;  or  in  replevin,  an  avowry  or  cognizance. — 3dly.  The  replication ; 
and  in  case  of  an  evasive  plea,  &  new  assignment ;  or  in  replevin,  the  plea 
in  bar  to  the  avowry  or  cognizance. — 4thly.  The  rejoinder  s  or  in  replevin, 
the  replication  to  the  plea  in  bar. — 5thly.  The  surrejoinder,  being  in  reple- 
vin the  rejoinder. — 6thly.  The  rebutter. — Tthly.  The  surrebutter, — And 
8tbly,  Pleas' puis  darrein  continuance,  where  the  matter  of  defence  arises 
pending  the  suit. 

The  irregular  or  collaleral  parts  of  pleading  are  stated  to  be  (;?),  1st. 
JDemurj-ej's  to  any  part  of  the  pleadings  above-mentioned. — 2dly.  Demur" 
rers  to  evidence  given  at  trials. — 3dly.  Bills  of  exception. — 4thly.  Pleas 
in  scire  facias. — And  5thly.  Pleas  in  error.  The  particular  nature  of 
each  of  these  parts  of  pleading,  together  with  the  claim  of  contisance,  c/e- 
mand  of  oyer,  and  imparlances,  &c.  will  be  considered  in  the  following 
chapters. 

(n)  6  B.  &  C.  295.  &o.  A. 

(o)  Tin.  Ab.  Pleaa,  &«.  C;  Bse.  Ab.  Pleu,         (p)  Yin.  Ab.  PleM,  &e.  G. 
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♦CHAPTER  IV. 
OF  THE  DECLRATION  (a). 


L   DEFINITION  AND   DIVISION   OP  SUBJECT. 

II.   THE   RECENT  REGULATIONS  AFFECTING  THE  FORM  OF  DECLARATIONS, 
in.   THE   GENERAL  REQUISITES  AND  QUALITIES  OF  DECLARATIONS. 
IV.   THE    FORMS    AND    PARTICULAR    PARTS   AND    REQUISITES  OF  DECLARA^ 
TIONS. 


I.    DKFIRI- 
IIOH  AND  D 
TI8I0N  Of 
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I.  THE  DEFINITION  AND  DIVISIONS  OF  THE  SUBJECT. 

A  DECLARATION  is  a  Specification  in  a  methodical  and  legal  form  of  tne 
circamstances  which  constitute  the  plaintiff's  cause  of  action  (6),  which 
necessarily  consists  of  the  statement  of  a  legal  rights  or  in  other  words  a 
right  recognized  in  Courts  of  Law,  and  not  merely  in  a  Court  of  Equity, 
and  of  an  injury  to  such  right  remediable  at  law  by  action  as  distinguished 
from  the  remedy  by  Bill  in  Equity.  A  declaration  may  conveniently  be 
examined  with  reference  to  Secondly^  the  Recent  Alterations ,  which  must 
be  observed  in  practice  in  addition  to  or  as  variations  from  the  previously 
established  forms;  Thirdly  to  those  General  Requisites  and  Qualities 
which  govern  the  whole  declaration  in  general,  and  Fourthly  to  the  Forms 
and  Parts  and  particular  Requisites^  as  well  in  Assumpsit,  Debt,  Cove^ 
nant  and  Detinue,  as  in  Case^  Trover,  Repleviti,  Trespass  and  Eject- 
ment 


II.  THE  RECENT  ALTERATIONS  AFFECTING  DECLARATIONS 

IN  GENERAL. 

cent  ait^-  Before  the  uniformity  of  process  act,  2  W.  4,  c.  89,  there  were  rery 
tioDs  affect-  numerous  and  perplexing  modes  of  commencing  personal  actions,  viz.  by 
ing  declara-  original  writ  issued  out  of  Chancery  and  returnable  in  the  Court  of  King*a 
twna  in  gen-  g^^^j^  ^^  Common  Pleas,  (but  not  in  a  Court  of  Exchequer) ;  by  bill  of 


(a)  As  to  the  proper  initr%Lction»  for  de- 
clarations, and  the  time  when  the  plaintiff  may 
or  mnst  declare,  and  other  practical  points, 
see  fully  Chitt^s  General  Practice,  vol.  ill. 


429  to  497. 

{b)  Co.  Lit  17  a;  808  a;  Bao.  Ab.  Pleas, 
B.;  Com.  Pig.  Pleader,  C.  7;  Heath's  Maxima, 
1.2. 
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Middlesex  or  latitat,  issued  out  of  and  returnable  in  K.  B.  by  writ  of  "•  »kcent 
capias  qiiare  clausiim  f regit,  issued  out  of  and  returnable  in  the  Court  of  ^pj^xajo'^' 
Common  Pleas,  and  by  quo  minus  or  veuire,  issued  out  of  *and  returnable  declaka- 
in  a  Court  of  Exchequer;  and  numerous  other  writs  in  each  of  those  ticks. 
Courts  by  or  against  attornies  or  oflScers  of  the  court  and  other  persons.  By 
one-  or  other  of  these  processes,  the  defendant  was  always  actually  or  sup- 
posed to  be  brought  into  Court'  to  answer  the  plaintiif,  and  after  appearance 
the  plaintiff  declared,  and  the  comniencemejit  of  the  declaration  used  to 
state  how  or  by  what  process  the  defendant  had  been  brought  into 
Court,  and  consequently  the  commencements  of  declarations  were  infinitely 
various.  The  original  writ  and  capias  thereon  in  assumpsit,  case  and 
trespass  used  to  state  the  cause  of  action  as  fully  as  the  declaration,  with 
the  exception  of  time  and  quantity,  and  therefore  formerly  special  pleaders 
used  to  frame  the  special  original  writ  as  requiring  as  much  skill  in  pleading 
as  the  declaration  itself  And  except  in  debt  and  in  a  few  other  actions, 
the  declaration  used  afterwards  to  recite  the  writ  verbatim,  and  repeat  it 
in  the  court  with  time  and  enumeration  of  all  circumstances,  until  at 
length  one  of  the  first  of  the  very  recent  improvements  (c)  ordered  that  a 
declaration  in  trespass  or  ejectment,  on  a  supposed  original  writ,  should  no 
longer  recite  the  writ  or  supposed  writ,  but  should  merely  in  the  com- 
mencement state  that  the  defendant  was  attached  to  answer  the  plaintiff 
**  in  a  plea  of  trespass  "  or  a  '*  plea  of  trespass  and  ejectment,"  and  there- 
iipon  the  plaintiff  by  Y.  Z.  his  attorney,  complains,  &c.  setting  out  the 
declaration ;  and  this  more  concise  form  is  still  to  be  observed  in  a  declara- 
tion in  ejectment  on  a  supposed  original  in  K.  B.  and  C.  P.,  although 
in  personal  actions,  as  the  use  of  an  original  writ  was  abolished  by  2  W. 
4,  c.  89,  this  last  rule  has  now  become  of  no  use  though  it  still  applies  in 
ejectment. 

At  length  the  above  statute,  5  W.  4,  c.  39,  having  abolished  the  use  of  an 
original  writ  and  of  all  the  other  mesne  process  in  personal  actions^  and  sub- 
stituted several  other  prescribed  ■  forms  of  writs  in  personal  actions,  printed 
in  the  schedule  to  the  act,  viz.  the  writ  of  summons  wTit  of  distringas,  writ 
of  capias,  writ  of  detainer,  and  writ  of  summons  against  an  M.  P.  when 
a  trader  (rf),  it  became  desirable  that  the  judges  should,  for  the  sake  of  uni- 
formity, prescribe  new  forms  of  commencing  a  declaration  according  to  the 
particular  writ  that  had  been  issued,  and  accordingly  we  find  such  forms  Reg.  Gen. 
prescribed  by  Reg.  Gen.  Mich.  Term,  3  W.  4,  reg.  15,  which  orders,  '*  that  Mich.  T.  8 
every  declaration  shall  in  future  be  entitled  in  the  proper  Court  and  of  the  ^i^^  *^ 
day  of  the  month  and  year  in  which  it  is  filed  or  delivered,  and  shall  com-  court  and 

mence  as  follows.  *  Dat^- 

r   *242  1 
*  Declaration  after  Summons.  t       .?^  ■• 

[Venue,] — A.   B,  by  E.  i^.,  his  attorney,  [or,  in  his  own  proper  per-  forms  of 
son],  complains   of  C.  D.,  who  has  been  summoned  to  answer  the   said  OTewJsT/)!" 
A.  B.,  &c. 

Declaration  after  Arrest,  wfiere  the  party  is  not  in  Custody 
[  Venue,] — A.  B.  by  E,  P.,  his  attorney,  [or,  in  his  own  proper  per- 

(c)  Reg.  Gen.  Hil.  Term,  2  W.  4,  peg.  4.  privileged  persons,  excepting  when  sued  as  an 

(d)  The  statute  provides  that  the  writ  of      M.  P.  being  a  trader,  against  whom  the  writ 
ummons  shall  now  be  issued  as  well  against      varies  in  a  small  respect. 

ordinary  persons  as  against  attornies,  officers  (e)  See  the  forms  fully,  post,  vol.  ii. 

of  the  Court,  corporations,  or  hundredors,  and 


242 


OF  THE  DECLARATION. 


II.  SEOEHT   son]    complains  of  C.  D.,  who  has  been  arrested  at  the  suit  of  said  A 

AI.TWATIONS   ^       ^^ 


AFFECTINQ 

DKCLARA- 

TIONS. 


Prescribed 
conclution 
of  cleclara- 
tiun. 


N-ime  or 
itbuttals  in 
trespass 
quare  clau- 
sam  fregit. 

I.  *243  ] 

Concistnen 
in  some 
forms  pre- 
scriberl  and 
intended  to 
be  extended 
to  all  ca&es. 


Declaration  where  the  Party  is  in  Custody. 

[  Venue.'] — A.  B.  by  JS.  F..  his  attorney,  [or  in  his  own  proper  person]? 
complains  of  C.  D,,  being  detained  at  the  suit  of  A,  J5.,  in  the  custody  of 
the  Sheriff,  [or,  the  Marshal  of  the  Marshalsea  of  the  Court  of  King's 
Bench  or  the  warden  of  the  Fleet. 

Declaration  after  the  Arrest  of  one  or  more  Defendant  or  Defendants^ 
and  where  one  or  more  other  Defendant  or  Defendants  shall  have  been 
served  only^  and  7iot  arrested. 

[Venue.] — A.  B.,  by  E.  F.,  his  attorney,  [or,  in  his  own  proper  person], 
complains  of  C  Z>.,  who  has  been  arrested  at  the  suit  of  the  daid  A.  B.^ 
[or,  being  detained  at  the  suit  of  the  said  A.  -B.,  i^c.  as  before],  and  of 
G.  H.,  who  has  been  served  with  a  writ  of  capias  to  aiiswer  the  said  A. 
B.,  ^c. 

The  Reg.  Gen.  Hil.  T.  4,  W.  4,  reg.  4,  promulgated  in  consequence  of 
the  enactment  in  3  &  4  W.  o.  42,  s.  sect.  16,  prescribes  a  particular  form 
of  commencijig  a  declaration  in  a  second  action  that  after  a  plea  in  abate- 
ment of  non-joinder  in  a  prior  action. 

From  the  succinct  form  o{  conclusion  of  a  declaration  prescribed  by  Beg. 
Gen.  Trin.  T.  1  W.  4,  it  seems  that  in  all  personal  actions  the  form  should 
be  thus  and  without  adding  any  supposed  pledges,  and  the  addition  of  which 
is  expressly  prohibited  by  Reg.  Gen.  Hil.  T.  4  W.  4. 

*'To  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit, 

&c."  If  the  action  be  at  the  suit  of  assignees  or  executors,  &;c.,  then  say 
to  the  plaintiff's  damage  '^  as  assignees,"  or  as  executors,  as  aforesaid.  And 
in  an  action  qui  tarn  omit  all  statement  of  damage. 

The  Reg.  Gen.  Hil.  T.  4  W.  4  reg.  8,  orders  that  the  name  of  a  County 
shall  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be 
taken  to  be  the  venue  intended  by  the  plaintiff,  and  that  no  venue  shall 
be  stated  in  the  body  of  .the  declaration  or  in  any  subsequent  pleadings, 
provided  that  in  case  where  local  description  is  now  required  the  same 
shall  be  given;  and  a  subsequent  part  of  the  rules  of  Hil.  T.  4  W.  4, 
requires  that  in  actions  of  trespass  quare  clausum  fregit,  the  close  or 
place  in  which,  &c.,  must  be  designated  in  the  declaration  by  name  or 
abuttals,  or  other  (description,  in  failure  whereof  the  defendant  may  demur 
specially. 

*In  order  to  render  pleadings  in  actions  of  assumpsit,  or  debt  on  bills  of 
exchange,  inland  or  foreign,  and  promissory  notes,  and  for  common  money 
demands,  more  concise,  Reg.  Gen.  Trin.  Term,  1  W.  4,  prescribes  cer- 
tain forms  of  such  declaration,  and  punishes  the  plaintiff's  attorney  with 
the  loss  of  costs  in  case  the  declaration  exceed  the  prescribed  length  («{). 
These  rules,  introduced  by  Lord  Tenterden,  were  intended  not  merely  to 
be  observed  and  adopted  in  the  particular  cases  strictly  within  the  terms 
of  the  rule,  but  to  encourage  similar  conciseness  in  all  other  cases.  It  is 
to  be  observed,  that  the  word  said,  before  plaintiff  or  defendant,  is  to  be 
omitted,  and  only  the  word  **  prom  wcrf"  is  to  be  used  instead  of**  under- 
took and   then   and    there  faithfully  promised;"  ^^ request^*   instead  of 


{d)  See  the  rule  of  forms,  poit,  toI.  il 


on 
sime  cAuse 


QENBBAL  REQCISITBS.  243 

"  special  instance  and  request.'*  and  numerous  other  concise  expressions,    ii.  vlvokkt 
instead    of  a  superfluitj  of  words,  which   especially  when   often  repeated,  alterations 
when  there  were  numerous  counts,  consitlcrably  augmented  the  aggregate  dkclara- 
length  '.of  the  declaration,  and  afterwards  the  issue  and  nisi  prius  record,  tioxs. 
This  rule  lias  introduced  a  practice  of  conciseness,  which    it  was  intended 
should  be  extended  as  much  as  possible. 

To  put  an  end  to  the  vexatious  practice  of  incumbering  every  declaration  Second 
with  numerous  varying  counts  for  the  same  cause   of  action^  the  3  &  g^„,g  ^ 
4  W.  4,  c.  42,  sect.  23,  gives  the  judge  power,  pending  a  trial,  to  amend  of  action 
a  single   count  in  cases  of  variance,  provided  the  opponent  will  not  thereby  P*"^'^'^'**^*^. 
be  prejudiced  in  bis  defence ;  and   as  it  was  considered  that  thereby  the  ttrrackts 
necessity  for  second  counts  was  removed,   the  Reg.   Gen.   Hill.  T.  4   W.  permittwi 
4,  reg.  5,  prohibits  the  use  of  more  than  one  count  upon  each   cause  of 
action,   (though  several  breaches  are  permitted),  and  renders  it  compul- 
sory on  a  judge  on  summons  to  strike  out  any  such  secoml  count,  and 
compel  the  plaintiff,  and  ultimately  his   attorney,  to  pay  the  extra  costs, 
and  certain  other  consequences  are  declared  to  attach  on  a  violation  of  this 
rule. 

This  is  an  outline  of  the  principal  modern  improvements  as  they  affect 
declarations;  each,  with  its  operation,  will  be  particularly  pointed  out 
when  we  consider  the  parts  and  particular  requisites  of  declarations.  The 
substance  of  a  declaration,  it  will  be  observed,  is  scarcely  in  any  respect 
affected,  and  hence  in  general  the  ancient  forms  and  the  long  established 
rules  will  still  apply,  though  every  pleader  must  at  the  same  time  take  care 
to  conform  to  the  new  regulations.  And  since  the  uniformity  of  process 
act  it  would  be  untechnical  in  a  declaration  in  scire  facias  or  other  pleading 
to  state  that  an  action  had  been  commenced  by  billj  and  would  subject  the 
declaration  to  a  special  demurrer,  though  aided  by  pleading  over,  or  by  a 
general  demurrer  (e)  (1). 


♦III.  THE  GENERAL  REQUISITES  OR  QUALITIES.  [  '244  J: 

The  general  requisites  or  qualities  of  a  declaration  are,  1st  that  it  cor-     '"•  ^=* 
respond  with  the  process  (/),  and  in  bailable  actions,  with  the  affidavit  to  r^qu?site8,. 
hold  to  bail ;  2dly,  that  it  contains  a  statement  of  all  the  facts  necessary  in  ^o. 
point  of  law  to  sustain  the  action,  and  no  more  (^) ;  and,  3dly,  that  these 
circumstances   be  set   forth   with  certainty  and   truth  (A).     The  pleader, 
"before  he  commences  drawing  a  declaration,  should  have  before  him  a  copy 
of  the  writ  and  aflSdavit  to  hold  to  bail,  and  very  full  instructions  as  to  the 
(acts  of  the  case,  as  they  can  be  assuredly  proved  by  evidence  already  care- 
fully ascertained. 

(e)  Barling  «.  Gucrney,  2  Crom.  &  M.  826;  pleading  over;  contra^  2  Dowl.  101. 
2  Bowl.  286;  Peacock  r.   Day;  4  Dowl.  291.  (/)  Com.  Dig.  Pleader,  C.  13. 

But  the  same  cases  established  that  this  objeo-  {jf)  Co.  Lit.  808  a;  Plowd.  84,  122. 

tion  is  not  a  ground  of  getl^ral  demurrer,  or  (A)  Id,  ibid, 

arrest  of  judgment,  or  error,  and  is  aided  by 


(1)  Vide  Rcid  v.  Lord,  8  Johns.  118.  • 

As  to  the  form  of  the  original  writ  in  att^imptU  against  a  corporation,  see  Lynch  v    The  M^ 
chanics*  Bank,  13  Johns.  127. 

Vol.  I.  85 
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III.  TUB         Regularly  the  declaration   should  correspond  with   the  process  (1),  but 
RKQUI8ITB8     "^  according  to  the  present  practice  of  the  Courts,  oyer  of  the  writ  cannot. 
&c.  '    be  craved,  a   variance   between   the   writ   and   declaration   cannot   in   any 

1  Should  ca?e  be  pleaded  in  abatement  (2)  or  otherwise;  and  as  there  are  -several 
correspond  instances  in  which  the  Court  will  not  set  aside  the  proceedings  on  account  of 
process.  ^  variance  between  the  writ  and  declaration  (i)  many  of  the  older  deci- 
sions are  no  longer  applicable  in  practice  (3).  Formerly  in  the  King's 
Bench  when  the  proceedings  were  by  special  original,  we  have  seen  that 
the  venue  must  be  laid  in  the  declaration  in  the  county  into  which  the 
original  was  issued,  or  in  bailable  cases  the  bail  was  discharged  (A:)  ;  but  in 
the  Common  Pleas  and  in  the  King's  Bench,  if  the  proceedings  are  by 
bill,  tlie  bail  were  not  discharged  by  such  variance  (  /)  ;  and  where  an  out- 
lawry had  been  reversed,  the  plaintiff  might  in  C.  P.  declare  in  any  county 
(w).  And  at  length  Reg.  Gen.  Hill.  T.  2  W.  4,  reg.  40,  ordered  that  a 
declaration  laying  the  venue  in  a  different  county  from  that  mentioned  in  the 
spectral  "^  process,  should  not  be  deemed  a  waiver  of  the  bail  (n).  Since  the  2  W.  4 
present.  c.  39,  abolishes  proceedings  by  original,  that  rule  has  become  of  no 
practical  utility.  We  will  consider  how  far,  according  to  the  present 
practice  of  the  Courts,  the  declaration  must  correspond  with  the  process 
or  the  affidavit  to  hold  to  bail,  with  respect  to,  1st,  the  names  of  the  par- 
ties to  the  action  ;  2dly,  the  number  of  such  parties ;  3dly,  the  character  or 
rtffhi  in  which  they  sue  or  are  sued  ;  4thly,  the  cause  and  form  of  action  : 
and  under  each  of  these  heads  the  consequences  of  a  deviation  from  the  pro- 
cess will  be  noticed. 

r  #245  1  ^^^'  ^^^  general  rule  is.  that  the  declaration  ^should  pursue  the  writ  *in 
I  nimesof  '''^o**'*^  ^^  ^^®  christian  and  surnames  of  the  parties  (4).  If  a  person  enter 
the  parties  into  a  bond  or  deed  by  a  wrong  name,  he  should  be  sued  by  such  name  (5) 
<o).  and  it  will  not  be  correct  to  declare  against  him  in  his  real  name,  although 

there  be  an  averment  that  he  executed  the  instrument  by  the  untrue  de- 
scription (/?).  The  mis-spelling  a  name  is  not,  however,  material,  if  the 
two  names  be  of  the  same  sound  (y).  The  reversion  or  transposing  the 
order  of  christian  names,  as  "  Richard  John,''  instead  of  "John  Richard," 
was  considered  a  misnomer,  and  might  have  been .  pleaded  in  abatement 
before  the  3  &  4  W.  4,  c.  42,  sect.  11,  which  abolished  pleas  of  misnomer 

(i)6T.  R.864.  when  permitted,    id,    164  to   169,  469;  by 

{k)  8  Ley.  185;  Reg.  £.  2,  G.  2.  initials  or  wrong  name,  after  diligent  inquiry, 

(/)  Tidd.  9th  ed.  204.  id,  166,  166. 

(»i)  3  Lev.  245;  Imp.  C.  P.  612  (p)  8  Taunt.  504;  2  C.  &  P.  474;  5  B.  & 

(n)  Jervis*  Rules  53,  note  {p),  A.  €82.     That  the  name   l^y  which  a  p&rtj 

(0)  As  to  tbo  description  of  the  namtt  of  the      wignt  a  deed  may  be  adopted,  see  1  M.  &  M.  16  ; 
parties  in  the  writ,  see  8  Chitty's  Gen..  Prao.       2  Car.  &  P.  474,  a  C 

8d  edit.  168  to  174;  number  of  defendanU,  (q)  10  East,  88;  16  Id,  110;  2  Taunt  401. 

188  to  285,  466;  description  of  by  tni/to/, 

(1)  See  Grats  r.  Phillips,  1  Binn.  588;  Jennings  v.  Cox,  ibid;  Dilman  v.  Shultz,  5  Serg.  & 
R.  85. 

(2)  See,  however,  P v.  Bogan,  2  M 'Cord,  886;   1  MTord,  708;   Duval  v-  Craig»  2 

Wheat.  45;  1  Harr.  &  Gill,  181 ;  Cronly  v.  Brown,  12  Wend.  271;  Prince  r.  Lnmb,  Breese,  298; 
Rust  V.  Frothingham,  ib.  258;  Ball  v.  Bank  of  Utica,  6  Cowen,  70;  Bank  of  New  Brunswick  v. 
Arrowsmith,  4  Halst.  284;  Sargent  p.  Hiyne,  2  Hill,  S.  C.  588. 

(8)  See  Overseers  of  Rozborough  v.  Bunn,  12  Serg.  &  R.  295;  M'Farlan  v.  Townsend,  17 
Wend.  440.    TDe  declaration  need  not  recite  the  writ.     Burton  v.  Waples,  3  Harring.  75. 

(4)  See  post,  802,  note. 

(5)  Sec  Meredith  v,  Hinsdale,  2  Caines,  862;  Wood  v,  Bulkley,  18  Johns.  486. 
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in   abatement,  and   gave  a  defendant  a  remedy  by  summons,  to  compel  the     '^^-  ''"" 
plaintiff  to  state  the  correct  name  in  his  declaration  (r).  bequii^teb 

-  When  bailable  process  had  been  issued  against  the  defendant  by  a  &c. 
-wrong  name,  if  he  had  put  in  bail  above  such  name,  he  was  estopped  1.  Should 
from  pleading  in  abatement  when  misnomer  was  so  pleadable,  and  the  dec-  ^trpro*^ 
laration  might  be  comformable  to  the  writ  (5).  And  it  was  held  that  the  cess, 
giving  a  bail  bond  by  the  wrong  name,  not  alluding  to  the  right  name, 
would  preclude  the  defendant  from  pleading  in  abatement  {()  (1),  It 
has  however  been  recently  decided  that  the  misnomer  of  a  defendant 
in  bailable  process  renders  it  so  invalid  that  the  defendant  might  sue  the 
sheriff  for  false  imprisonment,  and  the  bail  bond  is  absolutely  void,  and 
after  verdict  the  judgment  thereon  was  arrested  (w).  If  the  defendant 
appeared  or  put  in  bail  against  him  by  such  name,  stating  that  he  was  ar- 
rested or  served  with  process  by  the  other,  in  which  case  the  defendant 
could  not  plead  the  misnomer  in  writ  in  abatement  (a:)  ;  nor  would  the 
Court  set  aside  the  proceedings  in  such  case  if  the  plaintiff  declared 
against  the  defendant  by  the  right  name,  without  stating  that  he  was  ar- 
rested or  served  with  process  by  the  other  (y).  If  the  defendant  did  tiot 
appear,  it  was  held  that  the  plaintiff  could  not  rectify  the  mistake  in  the 
writ  by  appearing  for  him  in  his  right  name,  according  to  the  statute  {z)  ; 
or  by  appearing  for  him  in  the  name  by  which  he  was  sued,  and  declaring 
against  him  by  his  right  name  (a).  Though  the  plaintiff  appeared  for  and 
declared  against  the  defendant  in  the  wrong  name,  as  mentioned  in  the  writ, 
that  would  warrant  him  in  proceeding  to  judgment  and  execution,  if  he  omit- 
ted to  object  to  the  irregularity  in  *due  time  (A).  So  if  a  defendant  were  [  *24<i  | 
served  with  process  by  a  wrong  christian  name,  and  afterwards  the  plaintiff 
entered  an  appearance  for  him  and  served  him  with  notice  of  declaration 
by  his  riffhi  name,  and  proceeded  to  judgment  and  execution,  the  Court 
would  itot  set  aside  the  proceeding  for  irregularity,  merely  on  the  ground 
that  the  defendant  had  never  appeared ;  because  he  ought  to  have  objected 
in  due  time  (c).  As  the  8  &  4  W.  4,  c  42,  abolishing  pleas  of  misno- 
mer in  abatement,  merely  enables  a  defendant  to  compel  the  plaintiff  to 
amend  his  declaration  by  stating  the  real  name,  that  now  seems  to  be  the 
only  ill   consequence  in  the  mistake  of  the   name   in  serviceable  process, 

(r)  6  T.  R.  195.  («)  8  T.  R.  611;  11  East,  225,  226;  2  Now 

(t)  Willes,  461;  2  Kew  Rep.  158;  Bao.  Ab.  Rep.  182,  ace;  1  B.  &  P.  405,  contra. 
Plea,  1.  11;  Tidd,  9th  ed.  448.  (a)  10  East,  828;  11  East,  2:5,  226;  and 

(0  8  Taunt.  506;  Tidd,  Uth  ed.  448.  5  B.  4*  see  8  M.  &  Sel.  450. 
A.  682;  but  see  WiUes,  461;  8  Moore,  226;  1  {b)  2  Stra.   1218;  6  T.  R.  284  to  286,  6 

fiing.  424,  S.  G.  Tannt  115;  1  Marsh.  474;  S.  C;  8  East,  197. 

(tt)  Finch  v.  Cooken  and  others,  8  Dowl.  8ed  vide,  4  Moore,  105. 
678.  (c)  8  East,  167.     But  it  is  observed  in  the 

{x)  8  T.  R.  614;  1  B.  4*  P.  645;  2  Wils.  notes,  that  it  did  not  appear  in  what  name  the 

898;  18  £»ist,  878;  Tidd,  9th  ed.  449.  plaintiff  ^nterec/ /^  appearance. .  It  turned  en 

(y)  2  Wils.  898;  18  East,  278;  Tidd,  9th  the  waiver  of  the  irregularity.     10  East,  828, 

ed.  449.  11  Id.  225,  226. 

(1)  If  a  person  enter  into  a  bond  by  a  wrong  obristian  name,  and  be  sued  on  such  bond  he 
should  be  sued  by  the  name  in  the  bond,  and  a  declaration  against  him  by  his  right  name,  stat- 
ing that  he  by  the  wrong  name  executed  the  bon^i,  is  bad,  and  the  defendant  may  avail  himself 
of  this  objection  under  the  plea  of  non  est  factum.  Qould  v.  Barnes,  8  Taunt.  604.  An  action 
for  breach  of  promise  of  marriage  brought  by  a  feme  sole,  was  compromised  by  her  attorney, 
after  her  marriage  to  another  person,  by  taking  the  defendant's  promissory  note  payable  to  her 
by  her  maiden  name;  the  attorney  and  the  defendant  being  both  ignorant  of  the  marriage.  In 
an  action  by  the  husband  alone,  in  his  own  name,  upon  the  note,  it  was  held  that  it  was  good* 
and  that  he  was  entitled  to  recover.    Templeton  v.  Crane,  5  Greenl.  417. 
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in.  TUK     though  in  baiLible  process,  an  arrest  bjr  the  wrong  name  is  a  false  imprison- 
ok.nkhai.      ment,  and  the  bail  bond  is  void  and  cannot  be  sued  upon  with  effect,  though  a 
R^Quiai  .3,    j^Jg,^JgJr|^.  obtained  in  the  original  writ  may  still  be  invalid  {d). 
1.  siiouU  Wliere  process  had  been  issued  against  a  defendant  by  a  wrong  name, 

correBpinil     the  misnomer  might,  before  the  late  act,  be  cured  by  amending  the  writ,  if 
wiib  prtoeHs.  ^^gj-g  xveve  anytliing  to  amend  by,  and  then  declaring  against  the  defendant 
by  his  right  name  ;  as  where  the  defendant  was  properly  named   in  the  affi- 
davit to  hold   to   bail,  but  was   mistaken   in  the    process  (e).     So   if  the 
defendant   pleaded  the   misnomer  in  abatement,  the  plaintiff  might  amend 
the    writ   and   declaration    even   though    defendant   was   a    prisoner    (/), 
unless  there   have  been  in  the  interim  a  tender  of  the  debt,  or  the  plaintiff 
might  enter  a  cassetur  bella  or  breve,  in  which  case  he  was  not  liable  to 
pay   the   defendant's   costs   (^).      But   now   it   is   the   practice    to   refuse 
an  amendment  of  mesne  process  unless  in  a  case  where  otherwise  the  statute 
of  limitations   would   be    a   bar  (A).     Formerly,    if    there    was  reason    to 
doubt  the  defendant's  name,  it  was  advisable  either  to  wait  till  the  defendant 
has   appeared,  and   to   dechire   in   chief,  or  to   declare  de  bene  esse  with 
an  alias ;  and  it  has  been  held,  that  a  declaration  against  a  defendant  by 
the  name  of  **  Jonathan,"  otherwise  '*  John  Scans,"  (1)  was  sufficient  upon 
demurrer  (i)  ;  though  not  so  upon  a  plea  in  abatement,  for  m  law  a  party 
cannot  have  two  christian  names  (A:).     It  was  considered  that  the  defendant 
could    never  plead     in    abatement,    if    the   declaration    were   against    him 
[  *247    ]  by  his  right  name  only,  although  the  process  were  *  wrong  (/).     But  in 
such  case,  if  the  defendant  had  not  waived  the  misnomer  or  irregularity,  he 
might  apply  to  the  Court  to  set  aside  the  pleadings ;  for,  independently  of 
the  misnomer,  there  was  not,  under  such  circumstances,  any  writ  to  support 
the  declaration. 

Where  there  has  been  a  misnomer  in  the  writ,  care  must  be  taken  on 
the  part  of  the  defendant  not  to  waive  the  objection  {fn)>  In  cases  of  non 
bailable  process  the  court  would  not,  nor  will  they  now,  interfere  on  mo- 
tion to  set  aside  the  proceeding^,  so  that  the  defendant  could  not  avail 
himself  of  the  misnomer  otherwise  than  by  plea  in  abatement  (//).  And 
now  since  that  plea  has  been  abolished  as  regards  misnomer  by  3  &  4  W. 
4,  c.  42,  sect.  11,  the  defendant's  only  course  is  to  take  out  a  summons  re- 
turnable before  a  judge,  to  compel  the  plaintiff  to  amend  the  misnomer  in 
the  declaration,  and  insert  the  real  name  and  pay  the  costs  of  the  application. 
In  no  case  could  a  misnomer,  (even  of  one  of  several  defendants,)  in  an 
action  on  a  promissory  note,  or  other  written  instrument,  bo  pleaded 
in  bar  (o).     If  the   defendant   be   misnamed   in   a   bailable  writ,  he  may 


{d)  Finch  v.  Cocken  and  others,  8  Dowl. 
678 

(e)  2  B.  &  P.  199;  8  Wils.  49. 

(/ )  7  T.  R.  698;  8  M.  &.  Sel.  450. 

{g)  See  Tidd,  9th  ed.  683. 

{h)  Horton  v.  Borough  of  Stamford,  2  Dowl. 
96;  Lakin  v  Watson,  2  Dowl.  688;  2  Com.  & 
M.  685;  8  ChittyU  Gen.  Prac.  178,  284,  285. 

(t)  8  East,  111.  Lord  Ellenboroagh  said 
that  "  if  the  defendant  had  been  sued  by  the 


name  of  *  Jonathan  Soatift,*  otherwise  '  John 
Soans,*  it  might,  perhaps,  have  admitted  of 
a  dififbrent  consideration." 

(A;)  AnU,  245;  WiUes,551;  Tidd,  9th  ed. 
447. 

(/)  2  Chit  Rep.  8;  8  M.  &  Sel.  450;  Tidd, 
9th.  ed.  449. 

(m)  See  the  mode  of  appearance  and  of  giT- 
ing  the  bail-bond,  Tidd,  9th  ed.  448,  419. 

(n)  7  D.  &  R.  858;  11  Moore,  89 

(o)  10  East,  110. 


(1)  If  the  samame  of  the  obligor  in  the  body  of  a  bond,  Taries  by  a  slight  mis-spelling,  pro 
dooing  scarcely  any  change  in  the  pronunciation  fh>m  that  in  the  subscription,  he  may  be  saed 
by  the  name  subscribed  alone,  without  an  alias  dictus.    Meredith  v.  Hinsdale,  2  Caines,  862. 
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Btill  move  the  court  to  set  aside  the  proceedings  for  irregularity  (jp)  (1), 

and  although  he  omit  to  do  so,  he  may  support  an  action  of  trespass  for  Q^Mxra.&c! 

false  imprisonment  against  the  sheriff  and  his  oflSccrs  {q)  (2) ;  unless  the  i.  should 

Court,  on  setting  aside  the  proceedings,  restrain  the  defendant  from  bringing  oprreapoDd 

such  action  (r).     And  it  has  been  recently  decided  that  the  bail  bond  is  so  ^ithprooees. 

void  that  even  if  judgment  be  recovered  against  the  bail  in  an  action  on  such 

bond,  the  judgment  may  be  arrested  («). 

Where  the  name  of  the  plaintiff'  has  been  mistaken  in  the  process,  it  is 
advisable  in  the  commencement  of  the  declaration,  as  in  the  case  of  a 
defendant,  to  state,  that  ''A.  B.  (the  real  name)  the  plaintiff  in  this  action, 
at  whose  suit,  by  the  name  of  E.  B.,  G.  D.,  the  defendant  in  this 
action,  was  served  with  process,  (**or  arrested,'')  in  this  suit,  by  Y.  Z. 
his  attorney,  (or  in  person,)  complains  of  the  said  defendant  beings 
Ac."  {i)  (3) ;  for  if  the  plaintiff's  misnomer  should  be  continued  in  dec- 
laration, the  defendant  might  take  out  a  summons  to  compel  the  plaintiff  to 
amend  and  state  the  correct  name,  and  pay  the  costs  of  the  application, 
although  he  could  not  plead  in  abatement  since  3  &  4  W.  4,  c.  42,  sect. 
11.  At  no  time,  even  in  the  case  of  a  corporation,  was  misnomer  of  the 
plaintiff  pleadable  in  bar  (?/)  (4).  But  a  mistake  in  the  name  of  a  (hird\ 
person  in  a  matter  of  description,  will  sometimes  be  ♦fiital  to  the  proceed-i"  #248  1 
ings  as  a  variance  (:r).  A  misnomer  of  the  plaintiff  could  only  be  pleaded 
in  abatement,  and  was  no  ground  for  setting  aside  the  proceedings  (y)  ; 
or  for  a  motion  in  arrest  of  judgment  (jzt)  ;  or  of  nonsuit  at  the  trial,  at 
least  if  it  appeared  tliat  the  defendant  was  aware  that  the  action  was 
brought  by  the  person  who  actually  sues  (a).     It  seems  now  to  be  settled, 


(p)  1  B.  &  P.  647;  2  Taunt.  899;  Tidd, 
9th  ed.  447,  449;  Ladl.rook  r.  PhUlips,  1  Hsir. 
&  Wol.  109;  8  Chitty's  Gen.  Prao.  167,  858, 
854. 

iq)  8  East,  828;  6  T.  R,  2S4;  2  Cainpb. 
270;  2  Taunt.  8.;0;  1  ^fareh  76;  6  Taunt. 
628;  1  B.  &  Aid.  647;  7  B.  &  C.  486.  But 
see  8  Campb.  108;  8  Moore,  297;  1  Bing.  814 
6  C 

(r)  1  ClnL  R.  282. 

(«)  Fioch  V.  Cocken  and  others,  8  Dowl. 
678. 


(0  1  B.  &  P.  647.  As  to  the  mistakes  in 
names  once  correctly  stated,  see  8  M.  &  SeL 
178;  Com.  Dig.  Pleader,  C.  18. 

(tt)  1  B.  &  P.  40;  8  Anstr.  985;  6  M.  & 
Sel.  45. 

ix)  Willes,  6;  1  Stark.  100;  1  M.  &  M.  6; 
but  see  1  Stark.  47. 

(y)  4  Moore,  869;  2  B.  &  B.  84,  S.  P. 

{z)  2Bla.  Rep.  1120. 

(a)  8  Campb.  '^^9;  6  Moore,  141;  8  B.  & 
B.  64,  S.  C;  7  Moore,  62J;  1  Bing.  148,  S.  C. 


(1)  Vide  Menzies  r.  Rodiipues,  1  Price  Exch.  92. 

(2)  Mead  v.  Haws,  7  Cowcn  822;  Griswold  v.  Sed^^wick,  6  Cowen  456.  Bat  the  court  will 
not  discharge  the  defendant  on  motion^  unless  he  will  undertake  to  bring  no  action.  Wilkes  v. 
Loreh.  2  Taunt.  899.  Where  there  is  only  an  inacuraoj  in  the  spelling,  so  that  the  name  is  still 
idem  tonanty  the  court  will  not  discharge  the  defendant     Ahitabel  v.  Beneditto,  2  Tunnt.  401. 

(8)  «*  The  1  Chitty  on  Fl.  251,  2,  (4th  edit.)  is  an  authority  for  this  mode  of  declaring;  but 
the  case  to  which  he  refers  is  Murray  v,  Hnbbart,  1  Bos.  &  Pul.  G45.  This  case  does  not  bear 
bim  out.  It  is  where  a  defendant  sued  by  a  xorong  name  appeared,  and  was  declared  against 
by  his  right  one.  The  case  here  is  directly  the  reverse.  The  eapia*  is  at  the  suit  of  George  B, 
Willard,  according  to  which  the  defendant  appears,  Charlee  WUlard  then  comes  in  and  de- 
clares in  his  own  name.  The  declaration  must  correspond  with  the  procees  in  the  names  of  the 
parties.  Tid  1,402  The  cise  of  tK  defendant ,  sued  by  a  wrong  nimi^  and  appearing  in  his 
right  one.  is  an  exception  to  this  rule.     Per  Curiam,  Willard  v.  Missanni,  1  Cowen,  87. 

(4)  Vide  Medway  (  otton  ManuCictory  v.  Adams,  10  Mass.  860,  862,  863. 

Where  a  deei  is  mido  to  a  corporation,  by  a  name  varying  firom  the  true  name,  the  plaintiflb 
jnay  sue  in  their  true  name,  and  aver  in  the  declaration  that. the  defendant  made  the  deed  to 
them,  by  the  name  mentioned  in  the  deed."  New  York  African  Society  r.  Varrick,  18  Johns.  88; 
lohsbittntB,  &o.  v.  String,  5  Ilalst  828;  President,  Managers,  &o.  v.  Myers,  6  Serg.  k  R.  12. 
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Ill  TUB  that  when  the  parties  have  been  once  named  in  the  declaration,  it  is  suffi- 
GibMKBALEB-  Q^Qj^f^  ^q  describe  them  afterwards  by  the  terms  '^•plaintiff'*-  and  ^'^  defend^ 
QU1S1TE8,  ^^^,,  ^^y  j£  instead  of  the  plural  plaintiffs,  the  word  plaintiff  in  the  sin- 
1.  dhoald  gular  be  adopted  in  a  material  part  of  the  body  of  a  declaration,  it  has  been 
oorrespond  supposed  that  the  declaration  will  be  subject  to  a  special  demurrer,  but  if 
with  process,  nj^felj  in  the  commencement  it  would  be  otherwise  (c). 


N  amber  of 
the  parties. 

Namber  of 
plaintiffii. 


[  •219 


2dlj.  With  respect  to  the  declaration  corresponding  with  the  process 
in  the  number  of  the  parties,  it  has  been  held  that  if  a  writ  be  sued  out  in 
the  name  of  one  plaintiff,  the  declaration  in  chief  must  not  vary,  and  if  it 
be  delivered  in  the  name  of  two  plaintiffs,  the  proceeding  will  be  set  aside 
for  irregularity  {d).  And  even  in  an  action  in  autre  droit,  as  by  an  exe- 
cutor, the  court  will  not  permit  an  amendment  by  adding  the  name  of  a 
co-executor,  unless  the  statute  of  limitations  will  otherwise  be  a  bar  (e). 
But  in  the  King's  Bench,  where  the  defendant  has  appeared  to  possess  at  the 
suit  of  two,  one  of  them  might  have  declared  alone  by  the  bye,  when 
that  collateral  mode  of  declaring  was  admissible,  for  he  was  considered  a 
stranger  (/);  and  though  the  plaintiff  in  the  original  action  must  have 
declared  in  chief  before  he  could  declare  by  the  bye  (^),  yet  formerly  any 
other  person  might  declare  by  the  bve  even  before  the  delivery  of  a  declara- 
tion in  chief  (/t).  The  practice,  oowever,  seems  to  have  been  virtually 
abolished  (i).  Upon  a  writ  in  an  action  at  the  suit  of  a  husband  and 
wife,  a  declaration  might  have  been  delivered  by  the  bye  at  the  suit  of  the 
husband  only :  but  if  the  writ  were  by  the  husband  only,  and  he  declared 
thereon,  a  declaration  by  the  bye  at  the  suit  of  himself  and  wife  was  irreg- 
ular (At). 

Common  process  in  the  Common  Pleas  might  have  been  against  four 
defendants,  and  the  plaintiff  might  have  been  declared  thereon  separately 
against  each  (/).  In  the  King  s  Bench,  the  Reg.  Easter  Term,  3  G.  4. 
]  *ordered,  '•  in  all  actions  by  bill,  the  mesne  process  shall  contain  the  name 
of  the  defendant,  or  if  more  than  one,  of  all  the  defendants  in  that  action,  and 
shall  not  contain  the  name  or  names  of  the  defendants  in  any  other  actions  " 
(m)  (1). 

In  all  the  Courts,  on  bailable  process  against  several,  in  an  action  on  a 
contract,  the  declaration  must  always  have  been  and  still  be  against  all 
jointly  (2);  or  the  declaration  would  be  set  aside  for  irregularity  (n). 
In   the   common   Pleas,  however,  the   affidavit  of  debt   and  clause  of  tiC 


(b)  6  TauDt.  121;  2  Marsh.  801,  &  C;  6 
Taunt.  406. 

(c)  Tyodal  and  another  v.  Ullesthrope,  8 
Dowl.  2;  but  see  4  Moore  &  Scott,  417. 

(</)  1  B.  &  P.  888. 

(e)  Lakiu  and  another  «.  Watson,  2  Crom. 
&  M.  685. 

if)  Burr.  2180. 

(ff)  6  T.  U.  168;  7  Id,  80. 

{h)  Phillipps'  oaae,  1  Gromp.  96,  8d  ed.; 
Tidd,  Uth  ed.  424,  426. 

(t)  8  Chittj'sGen.  Prao.  496,  496,  and  au- 


thorities there  citeil,  showing  that  the  prac- 
tice of  declAring  by  the  bye  is  now  abolished, 
and  that  it  ought  not  to  be  revived. 

(*•)  Barnes,  {}{33;  Prac.  Roj:.  131,  182;  1 
Bel.  Prac.  Ch.  6,  s.  1,  B.  3;  Tidd,  Oth  ed.  426. 

(/»  1  Bos.  4-  Pul.  19,  49;  Tidd,  9th  ed.  148; 
1  M.  &  Sel.  55;  2  New  Rep.  82. 

(m)  R.  £.  8  Geo.  4,  6  B.  &  C.  639;  2  Si. 
&  R.  867. 

(n)  Tidd,  9th  ed.  149,  446;  Carson  ». 
Downing  and   another,    K.   B.  Trin.  Term, 


(1)  And  in  the  Supreme  Court  of  the  State  of  New  York,  the  plaintift  may  join  any  number 
of  drfendaiits  in  a  process  not  bailablo,  and  doolare  against  them  severally,  or  against  some* 
omitting  the  others.     Montgomery  v.  Hasbrouck,  3  Johns.  630. 

(2)  But  the  rule  applies  only  to  cases  of  contract,  and  it  is  not  applicable  to  actions  in  iorU 
Wilson  V.  JJdwards,  6  Dowl.  &  Ryl.  622  The  cases  referred  to  in  Tidd,  are  cases  of  contract 
See  Nelson  v.  Ayres,  7.HalBt  62,  and  the  case  cited. 
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titiam  in  a  baiLible  process,  pointed  oat  tbo  person  against  whom  the  action 
was  to  proceed ;  therefore,  where  the  affidavit  of  debt  was  against  A.,  tlie   bequisitks, 
capias  against  A.  and  B.,  and  the  doolaration  against  A.  only,  bj  whom  bail  &o. 
was  put  in,  that  Court  held  it  to  be  regular  (o)  ;  and  upon  a  bailable  capias  1-  Should 
against  two  defendants,  with  a  clause  of  oc  etiam  and  affidavit  of  debt  against  ^^^^[Jfl^^ 
one,  the  plaintiff  in  Court  might  have  regularly  declared  against  the  latter 
defendant  only  (/?). 

Recently  the  practice  has  been  altered  and  settled  for  all  the  Courts  as 
regards  the  number  of  defendants.  The  first  general  rule  of  Trin.  Term. 
S  W.  4,  ordered  that  every  writ  of  summons,  capias,  and  detainer,  shall 
contain  the  names  of  all  the  defendants  (if  more  than  one)  in  the  action, 
and  shall  not  contain  the  name  or  names  of  any  defendant  or  defendants  in 
more  actions  than  one  {q).  However  numerous  the  defendants  in  a  joint 
action  may  be,  they  must  all  be  named  in  each  and  every  writ  issued 
against  them,  althougli  they  greatly  exceed  four  (1) ;  and  when  very  numer- 
ous, if  there  be  not  room  in  the  printed  blanks  for  all  the  names  and  descrip- 
tion of  residences,  then  the  whole  writ  must  be  written ;  and  if  some  one  or 
more  defendants  be  in  one  county,  and  the  others  in  another  county,  then 
there  must  be  at  least  as  many  concurrent  writs  precisely  alike,  as  there  are 
counties,  (varying,  of  course,  if  writs  of  capitis,  in  the  direction  to  the  sheriff 
of  each  county)  ;  and  there  must  be  as  many  copies  of  such  writs  as  there  are 
defendants  in  that  county,  unless  there  has  been  an  attorney's  written  under- 
taking to  appear  for  them. 

Upon  the  affirmative  or  first  part  of  this  rule,  it  is  clear  that  a  declara- 
tion naming  more  defendants  than  were  named  in  one  writ  would  be 
irregular  (r).  But  on  the  latter  part  of  the  rule,  it  has  been  held,  that  in 
process  bailable  against  several  defendants,  the  plaintiff  may  regularly  de- 
clare in  a  joint  action  against  some  of  them,  provided  he  has  done  no  act 
showing  any  intention  to  proceed  against  the  other  defendant  or  defendants, 
and  especially  so  when  the  plaintiff  has  'entirely  dropped  his  pro-  [  **'50  ] 
ceeding  against  such  other  defendant  {s).  And  the  same  doctrine  prevails 
even  on  bailable  process,  when  against  several  persons  for  a  tort  (/). 
So  that  until  the  plaintiff  has  declared  on  his  joint  process,  no  irregularity 
appears  that  could  be  taken  advantage  of,  and  therefore  a  defendant  can- 
not object  until  after  declaration.  But  where  the  names  of  two  defendants 
had  been  inserted  in  a  writ  of  summons,  and  afterwards  they  were  b'»th 
declared  against  separately^  the  court  set  aside  the  declaration  and  subse- 
quent proceedings  for  irregularity,  although  there  were  two  writs  and  the 
defendant  had  entered  separate  appearances,  which  it  was  insisted  waived 
the  irregularity  {u).     And  where  a  husband  and  his  wife  had  been  ar- 


1885,  Legnl  Observer,  1884.  How  to  act  when 
one  of  the  defendAtits  cannot  be  an*ested  or 
served  with  process,  see  Snell,  Proc.  vol.  i.  c. 
6,  8.  1,  £.;  Imp.  Prac.  K.  B.  6th  ed.  545,  7th 
ed.  509;  1  Stra.  473.  But  it  is  not  always  so 
ID  actions  for  costs,  3  Bar.  &  Cres.  734. 

(0)  2  New  Rep.  98;  Tidd,  9th  ed.  447. 

(p)  1  Moore,  147;  7  Taunt.  458,  S.  C;  see 
1  Bing.  48. 

{q)  See  rule,  Jervis^s  Rules. 

(r)  1  Arch.  Pr.  C.  P.  40. 

(t)  Tidd^s  Sup.   1833,  p.  467;  Evans  v. 


Whitehead,  2  M.  &  R.  867;  Bowles  v  Bitton, 
2  C.  &  P.  474;  Knowles  v.  Johnson,  2  Dowl. 
P.  C.  658,  and  R.  E.  8  G.  4;  Caldwell  v, 
Blake,  8  Dowl.  656;  1  Gale,  157,  S.  C. 

(0  Wilson  V.  Edwards,  8  Bar.  &  Cres.  784; 
5  D.  &  R.  622,  8.  C;  Evans  v.  Whitehead,  2 
Blan.  &  Rj.  467;  Pepper  v  Whaliey,  1  Bing. 
N.  C.  71;  2  Dowl.  821,  8.  C;  Knowles  r. 
Johnson,  2  Dowl.  P.  C.  658. 

(u)  Pepper  v.  Whaliey,  1  Biug.  N.  G.  71; 
8  Chit.  Gen.  Prao.  285. 


(1)  Irwin  «.  Devine,  1  J.  J.  Marsh,  205. 
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III.  TDK     rested  on  joint  process j  and  the  latter  had  been  discharged  out  of  custody 

REQumTes  ^P^"  entering  a  common  appearance,  and  afterwards  the  plaintiff  declared 

&c.  against  the  husband  alone,  the  Court  held  the  proceedings  irregular  (:r). 

1.  Should      And  in  a  bailable  action,  if  the  declaration  should  be  against  fewer  defena- 

oorrespond     ^^^  ||jjjji   those   named  in  the  writ,  the  proceeding  would,  although   not 

procew.  ^^jj^i^jj^  ^YiQ  terms  of  the  rule,  be  irregular,  and  the  Court  would  set  aside  the 

declaration  (y). 

Instances  have  occurred  in  which  the  name  of  a  defendant,  improperly 
joined  with  others,  has  been  struck  out  upon  amendment  {z).  But  since 
tlie  uniformity  of  process  act,  2  W.  4,  c.  39,  the  Courts  have  resolved  not  to 
permit  any  amendment  of  writs,  unless  the  statute  of  limitations  would  be  a 
bar  (a) ;  or  where  the  parties  have  pleaded  and  joined  issue,  in  which  latter 
case  the  names  of  two  or  more  defendants  have  on  summons  been  struck  out 
of  the  declaration  and  issue  (1). 

8dly.  With  respect  to  the  character  or  right  or  liability  in  which  the 
Itr'mvfWxQh.  p'^'^^^^^  professed  in  his  writ  to  sue,  or  the  defendant  was  sued,  no  material 
pliiintiff        alteration    appears    of   late    to    have    been    introduced.      Upon    common 
eues,  orde-    process,  not  bailable,  and  which   did  not  specify  the  character  or  right  in 
Iu»l'^°^**      which   the  plaintiff  sues,  it  was  held  that  he  might  declnre  specially,  as  qui 
tarn,  or  an  executor,  or  as  administrator,  or  as  assignee,  or  in  any  other 
special  character ;  for  this  did  not  tend  to  enlarge  but  to  narrow  the  de- 
[  *251    ]  mand  which  the  defendant  was  called  upon  toanswer  (6),  and  it  has  *been 
decided,  that   though    the  plaintiff  may  style   himself  executor  (c),  (not 
stating  himself  to  sue  as  executor)  or  give  himself  any  other  superfluous  de- 
scription in  the  process,  and  declare  otherwise,  this  would  not  be  irregular, 
because  the  demand  was  still  the  same  (rf)  (2).     And  so  where  the  defend- 
ant was  described  in  process  generally,  he  might  be  declared  against  as  ad- 
ministrator, the  object  of  the  writ  being  merely  to  bring  him  into  Court  (e). 
But  where   the   process  to  answer  the   plaintiff  in   a  special   character  or 
right,  as  describing  him  as  suing  qui  tarn  (/),  or  as  executor  (/;),  or  as 
assignee  of  a  bankrupt  (A),  the  declaration  could  only  be  in  the  same  char- 
acter, and  the  plaintiff  could   not  declare   generally;    and   if  he  did,  the 
Court  would  set  aside  the  proceedings  (i).     Where  the  action  was  bailable^ 
the  Court  would  in  the  latter  case  discharge  the  defendant  out  of  custody 
on  filing  common  bail ;  leaving  the  plaintiff,  however,  at  liberty  to  proceed 
upon  his  declaration  (A).     It  seems  that  if  bailable  process  be  general  in 
the  body  of  it,  a  variation  between  the  declaration  and  the  ac  etiam  part  of 
the  writ,  (when  in  use,  (but  now  no  longer  so,)  or  the  affidavit  to  hold  to 


(x)  Cftttfirne  v.  Player,  8  Dowl.  &  Ry.  247. 

(y)  Carson  v.  Downing  and  another,  K.  B. 
Trin.  Term,  1886,  Legal  Observer,  134;  1 
Arch.  Pr.  C.  P.  40,  citing  4  East,  589;  1  M. 
&  Sel.  65. 

(2)  Jnie^  18,  note  (x). 

{a\  Lakin  v.  Watson,  2  C.  &  M.  585. 

{b)  2  Stra  12S2;  2  Bla.  Rep.  722;  8  Wils. 
141,  S.  C;  Burr,  2417;  1  B  &  P.  883,  n.  b; 
1  Bar.  &  Adol.  19. 


(c)  Lord  Tenterden  so  decided  at  chambers; 
but  the  cases  do  not  sustain  the  position  to  the 
full  extent;  see  further  1  Dowl.  Rep.  97. 

(rf)  ?.  Bla.  Rep.  72-';  1  B.  &   I*.  383,  n.  b. 

(e)  6  Moore,  GG;  8  B.  &  B.  4,  S.  C. 

(/)  Burr.  2417;  2  :5tra.  4232.  n.  1. 

{g)  8  T.  R  416;  1  B.  &  P.  883;  3  Wils.  61. 

(A)  Tidd.  9th  ed.  450,  n.  e. 

(i)  Supra,  note  (6). 

{k)  8  T.  R.  416;  Tidd,  9th  ed.  450;  8  Wila. 
61. 


(1)  Seel  Met.  &  Perk.  Dig.  Tit.  Amendments 


(2)  Vide  Woodford  r.  Webster,  8  Day,  472;  arWilliams  v.  Willis,  1  Wash.  199;  Clapr.  Day, 
2  Greenl.  806;  Waldsmith  v.  Waldsmith,  2  Ham.  156. 
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bail,  was  only  a  ground  for  discharging  the  defendant  on  common  bail,  and     ^"-  ™" 
not  for  setting  aside  the  proceedings  for  irregularity  (0-     Where  the  plain-  quimtm,?^ 
tiffs  issued  a  writ  generally  in  their  own  names,  and  declared  in  their  own  i.  Should 
right,  and  described  themselves  in  the  afiBdavit  to  hold  to  bail  ns  surviving  correspond 
partners,  the   Court  discharged   the  defendant  on  filing  common  bail,  and  ^i*lipro«»- 
ordered  the  bail-bond  to  be  cancelled,  and  would  not  allow  the  plaintiff  to 
amend  (mV 

The  uniformity  of  process  act,  2  W.  4,  c.  39,  as  well  in  its  enactments  The  rules 
as  in  the  prescribed  forms  in  the  schedule,  is  silent  upon  the  necessity  of  *»d  deaia- 
inserting  any  description  of  the  character  or  right  in  which  the  plaintiff  TO^n^sinc^ 
sues  or  the  defendant  is  sued ;  and  it  is  probable  that  it  was  intended  by  the  uaiform- 
that  statute  merely  to  require  that   the  form  of  actimi  should    be  stated,  i^y  o^  P">" 
and  the   amount   of  the  debt  indorsed,  which    it    was   perhaps   considered  w%*^o'89 
would  sufficiently  inform  the  defendant  in  all  actions,  and  his  bail  in  bail-  (»).  * 
able   actions,  what   was   the   nature   of  the   claim   and  supposed   liability. 
Since  that  act,  it  was  considered  by  the  Courts  of  K.  B.  and  C  P.,  with 
reference  to  prior  decisions,  that  upon  a  general  writ,  whether  serviceable 
(o)  or  bailable  (;>),  and  not  stating  *the  character  in  which  the  plaintifiF  r   •252  ] 
sued,  or  the  defendant  was  sued,   the   plaintiff  was   afterwards  at  liberty  « 

to  declare  specially  in  any  particular  character  or  right,  as  qui  tarn  or  a? 
executor  or  administrator,  or  as  an  assignee  of  a  bankrupt  (7)  ;  'Or  as  as- 
signee of  a  bail-bond  (r)  ;  and  also  it  was  held  in  the  Common  Pleas, 
that  on  such  general  process  the  plaintiff  may  declare  against  a  defendant 
as  an  executor  or  administrator  (^s).  And  where  the  affidavit  stated  the 
debt  to  be  due  to  the  intended  plaintiff  as  executor,  but  the  process  was 
general,  the  Court  of  Exchequer  refused  to  order  the  bail-bond  to  be  can- 
celled (/).  It  was  also  held,  that  although  the  process  had  described  the 
plaintiff  or  defendant  generally  as  being  executor,  administrator,  or  «a3- 
signee,  without  introducing  any  words  that  he  sued  as  such,  the  plaintiff 
might  declare  generally  in  his  own  right y  or  against  the  defendant  on  his 
own  liability,  treating  the  description  as  a  mere  superfluous  addition,  just  as 
if  the  word  carpenter  had  been  idly  introduced  («).  But  that  by  introducing 
into  the  writ  any  express  statement  that  the  plaintiff  intended  to  sue  in  a  par- 
ticular character,  as  by  using  the  word  ''  as  executor,''  or  *'  as  assignee," 
&c.,  then  the  plaintiff  having  so  expressly  limited  his  proceeding,  could  not 
declare  generally,  and  that  if  he  did  so,  then,  at  least  in  a  bailable  action,  the 
defendant  would  be  discharged  out  of  custody,  and  the  proceedings  be  set 
aside  for  irregularity  (ar). 

But  it  has  been  supposed  that  there  is  a  difference  in  these  respects  in 


(/)  6  T.  R.  863;  8  Wils.  141,  161;  9  T.  E. 
416. 

(m)  5  Moore,  209;  see  1  B.  Aid.  29;  6  T. 
B.863. 

(n)  See  fally  as  to  the  necessity  for  correotly 
describing  forms  of  action  in  all  process,  and 
consequences  of  deviation,  8  Chitty^s  Gen. 
Prao.  194  to  199,  287, 467. 

(0)  See  cases  Tidd's  Sapp.  1888,  p.  67. 

(p)  But  it  will  be  observed,  that  in  those 
cases  the  affidavit  to  hold  to  bail  correctly  sta- 
ted the  character  in  which  the  plaintiff  sued, 
the  same  as  in  the  declaration.   See  next  note. 

{q)  Ashworth  r.  Ryall,  1  Bar.  &  Adol.  20; 
Ilsl^y  V,  Ilsley,  2  Cromp.  &  Jer.  800;  2  Tyr. 

Vol.  I.  86 


Rep.  214,  3.  C. 

(r)  Knowles  v.  Johnson,  2  Dowl.  658;  and 
see  8  Chitty'8  Gen.  Prac.  181  to  183. 200,  470. 

(«)  Watson  r.  Pilling,  8  Brod.  &  B.  446;  6 
Moore,  66,  8.  (\ 

(0  Ilsley  V,  Ilsley,  2  Tyr.  214;  2  C.  &  J. 
820,  S.  C. 

(tt)  1  Dowl.  Rep.  97;  Knowles  r.  Johnson, 
2  DowL  158;  and  see  Henshall  v.  Roberts,  5 
East,  450. 

(z)  Douglas  r.  Irlam,  8  T.  R.  416;  Rogers 
V.  Jenkins,  1  Bos.  &  Pol.  888;  1  Dowl.  P.  C. 
98,  99;  but  see  Ashworth  v.  Ryall,  1  Bar.  & 
Adol.  20. 
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III.   THK 
OENEBAL 


the  practice  of  the  Common  Pleas  (y);  and  it  is  to  be  collected  from  one 
aiEQDiriTKs,  reported  decision,  that  if  a  bailable  writ  in  0.  P.  be  general^  and  the 
&o.  plaintiff  declared  thereon  as  executor,  the  bail  will  be  entitled  to  have  an 

I.  Should  exoneretur  entered  on  a  bail-piece,  but  that  the  defendant  himself  cannot 
^^ith*^''*^  avail  himself  of  such  variance  (z).  But  in  that  case  the  affidavit  to  hold 
to  bail  was  general,  viz.  for  a  debt  due  to  the  plaintiff  in  his  own  right, 
and  the  declaration  disclosed  that  it  was  for  a  debt  alleged  to  be  due  to 
the  plaintiff  in  his  representative  character  (a) ;  and  we  have  seen  that 
[  *258  ]  in  another  case  that  Court  held  that  a  *defendant  may  be  declared  against 
as  administrator,  though  the  process  described  him  generally  (&).  How- 
ever, it  will  be  prudent,  in  a  writ  in  the  Common  Pleas,  when  the  plain- 
tiff sues,  or  the  defendant  is  sued  in  a  particular  character,  to  describe  him 
accordingly  in  the  writ ;  and  this  indeed  will  be  the  safest  course  in  all  the 
Courts  (c). 

c 

^l^"^^  4thly.  Before  the  uniformity  of  process  act,  4  W.  4,  c.  89,  upon  com- 
rion  in  writ  "^0"  process  the  plaintiff  might  declare  in  any  case  of  action  whatever  (rf)- 
But  in  bailable  actions,  the  declarations  must  have  corresponded  with  the 
cause  and  the  form  of  action  in  the  affidavit  and  the  ac  etiam  part  of  the 
latitat  or  other  process  (1) ;  for  otherwise  the  defendant  would  be  dis- 
charged on  filing  common  bail  (e)  ;  and  the  Courts  would  not  allow  the 
declaration  to  be  amended  in  that  respect  (/)  but  that  was  the  only 
consequence,  for  the  Court  would  not  in  such  case  set  aside  the  proceed- 
ings for  irregularity  {jg)  (2).  And  a  variance  in  the  amount  of  the  debt 
between  the  ac  etiam  part  of  the  latitat  and  the  declaration  was  not  even  a 
ground  for  discharging  the  defendant  on  common  bail  (A)  ;  and,  at  least  in  the 
Common  Pleas,  where  the  sum  sworn  to  is  under  £40,  a  variance  between  the 
form  of  action  in  the  ac  etiam  and  the  declaration  iias  not  considered  mate- 
rial (i).  When  the  suit  was  commenced  hy  original,  the  plaintiff  was  required 
to  declare  in  chief  for  the  same  cause  of  action  as  was  expressed  in  the 
writ  (A:)  ;  and  in  bailable  cases  if  there  were  a  variance  between  the  writ 
and  the  declaration,  the  defendant  would  be  discharged  on  a  common  ap- 


(y)  Archbold's  Pnio.  K.  B.  by  T.  Chitty, 
4th  edit.  117,  616;  Arch.  Prac.  C  P.  [19]; 
Id,  [40].  In  the  latter  it  is  observed,  ••  For- 
merly, upon  general  process,  a  plaintiff  might 
declare  in  autre  droit  as  executor,  &c.  but 
probably  that  would  now  be  deemed  irregu- 
lar." 

(z)  Manesly  v.  Stevens,  9  Bing.  400;  1 
Dowl.  P.  C.  711,  S.  G.  But  note  in  that  case 
the  affidavit  wangeruralf  as  for  a  debt  due  to 
the  plaintiff  himself,  and  the  declaration  was 
fur  a  debt  due  to  plaintiff  as  tzecvior,  a  vari- 
ance which  of  itself  discharged  the  bail.  See 
Ilsley  V.  Ilsley,  2  Tyr.  216;  2  Cromp.  &  Jer. 
881. 

(a)  Id.  ibid.  See  observations  of  Court  in 
Ilsley  V.  Ilsley »  2  Tyr.  216;  2  Cromp.  &  ier. 
881. 

{b)  Watson  v.  PilUng,  8  Brod.  k  B.  446; 
6  Moore,  66,  S.  C;  8  Chit  Gen.  Prao. 
482.  (p). 

(c)  And  see  1  Arch.  Pr.  C.  P.  [40],  where 


it  is  observed  that  it  is  extremely  doubtfvl 
whether  the  practice  of  issuing  general  process 
upon  an  affidavit  in  autre  droit  would  now  be 
allowed  in  any  of  the  Courts,  and  refers  to  1 
Dowl.  97.  And  see  8  Wils.  61 ;  2  Bla.  U.  722, 
showing  that  only  in  non-bailable  actions  can 
such  a  variance  between  process  and  declara- 
tions be  unimportant. 

id)  Cowp.  465;  R.  E.  16  G.  2,  Reg.  1 ;  Tidd, 
9th  ed.  460. 

(c)  7  T.  R.  80;  8  Id,  27;  Cowp.  466;  1 
Hen.  Bla.  810;  6  Moore,  488;  2  Hen.  Bla. 
278;  2  B.  &  P.  868. 

(f)  6  Moore,  4»3. 

(^)  6  T.  R.  863;  2  Wils.  898;  8  Taunt  189; 
2  Moore,  89,  S.  C;  Tidd,  9th  ed.  460. 

(A)  6  T.  K.  402;  Sed  vide  2  East,  806. 

(i)  1  Hen.  BU.  810;  2  Saund.  62  a;  Tidd, 
9th  ed.  460,  294;  and  see  10  Bar.  ^  Crcs. 
228. 

{k)  6  T.  R.  402;  R.  Hilary,  8  Car.  1. 


(1)  Vide  Rogers  V.  Rogers,  4  Johns  486. 

(2)  But  in  Rogers  v.  Rogers,  4  Johns.  486,  where  the  ao  etiam  was  in  assumpsit,  and  the 
declaration  in  account,  the  proceedings  were  set  aside  for  irregularity. 
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pearance  (0  ;  but  the  proceedings  were  not  set  aside  merely  on  account     m.  thk 
of  a  variance  in  describing  the  cause  of  action  (m),  and  therefore  the  only  ^^^^^^ 
consequence  of  the  mistake  was  that  the  plaintiff  lost  the  securitj  of  the  ^o.  ' 

*«»?•  1.  Should 

The  uniformity  of  process  act,  2  W.  4,  c.  89,  imperatively  required  that  correspond 
ibe  form  of  action  shall  be  concisely  stated  in  each  of  the  writs  thereby  ^»'^pro«««« 
prescribed,  whether  serviceable  or  bailable ;  and  if  the  form  should  be  omitted 
or  substarUlaUy  vary  from  one  of  those  enjoined  even  in  serviceable  process, 
the  writ  would,  on  summons  or  motion,  "^^^be  set  aside,  though  '^  promises,''  [  *2kA  ] 
omitting  *'on"  or  *^upon"  has  been  holden  a  mere  clerical  mistake  (n). 
The  proper  forms  are — 

In  Assumpsit,  '*  in  an  action  on  Promises." 

In  Debt,  *•  in  an  action  of  Debt." 

In  Covenant,  *'  in  an  action  of  Covenant." 

In  Detinue,  "  in  an  action  of  Detinue."  '^ 

In  a  joint  action  of  Debt  and  Detinue,  ''  in  an  action  of  Debt  and 

Detinue." 
In  Case  or  Trover,  "  in  a  plea  of  Trespass  on  the  Case." 
In  Trespass,  ''  in  an  action  of  Trespass." 

It  was  the  intention  of  the  legislature  that  every  writ,  whether  service- 
able or  bailable,  should  apprize  the  defendant  of  the  form  of  action  by 
which  he  would  afterwards  be  declared  against,  and  therefore  it  is  an  indis- 
j}€nsahle  requisite  of  every  declaration  that  it  substantia/lt/  adhere  to 
thefurm  of  action  stated  in  the  process  as  weU  in  serviceable  as  bailable 
process,  and  if  it  deviate,  the  defendant  may  apply  to  the  Court  or  a  judge 
to  set  aside  the  declaration  for  irregularity ;  so  that  the  plaintiff  must 
abandon  his  first  process  and  issue  a  fresh  writ  stating  a  form  of  action 
adapted  to  that  in  his  declaration.  But  the  objection  is  not  a  ground  of 
demurrer  to  the  declaration,  but  merely  of  a  sulnmary  application  to  set 
aside  the  declaration  for  irregularity  (o).  It  has  been  usual  in  the  com- 
mencement  of  the  declaration  to  state  the  form  of  action  precisely  as 
in  the  writ ;  but  the  forms  of  commencements  of  declarations  prescribed  by 
Beg.  Gen.  Mich.  Term,  3  W.  4  (p),  conclude  with,  &c.,  and  hence  it  is 
probable  that  it  was  not  intended  by  the  judges  to  state  the  form  of  action,  • 
but  that  the  declaration  should  immediately  proceed  to  state  the  substance  of 
the  cause  of  action  {q)  ;  and  according  to  the  observations  in  reci^nt  cnses, 
the  form  of  action  ought  not  to  be  stated  in  the  commencement  (r).  If  the 
body  of  the  declaration  slate  a  cause  of  action  that  is  not,  nor  would  be, 
properly  declared  for  in  the  form  of  action  stated  in  the  writ,  then  the  devia- 
tion would  constitute  an  irregularity  and  ground  for  setting  aside  the  declara- 
tion, but  not  a  ground  of  demurrer. 

It  has  always  been  considered  essential  that  the  declaration  should  ad-  The  form 
here  to  or  proceed  for  the  same  cavse  of  action  as  that  expressed  in  the  *f*}j^^jQ 
affidavit  to  hold  to  bail,  and  that  if  it  do  not,  the  defendant  may  apply  declarations 

must  corres* 

(/)  6T.  R.  868;  2  WUa.  898;  Tidd,  dth  ed.  RtynoldB  ».  Welsh.  1  Crom.  M.  &  Ros.  680;  pond  with 

450,451;  but  bw  2  Moore, 801 ; 8  Taunt  804,  Hargresves  r.  Holder,    id,;  and  8   Chitty's  the  a#j/avt< 

&  C  '  Gen.  Prac.  468  to  470.  (<>  .^oW  to 

im)  Tidd,  450, 451,  9th  ed.  (p)  See  them,  ante,  242.  ^<^^* 

(n)  Cooper  o.  Wheale,  K.  B.  Mich.T.  1885.  (q)  See  8  Chitty'a  Qen.  Prao.  242 

Jjegal  Obs.  188,  184.  (r)    Ball  v.   Hamlet,   1   Crom.  M.  k  Rob. 

(o)  Anderson   v.   Thomas,   9    Bing.   678;  575;  Reynolds  v.  Welsh,  {(i.  680;  HargreaTes 

Thompson  v.  Dicas,  2  Dowle,  94;  Marshal  v.  v.  Holder,  id.  (a);  and  see  8  Chit.  Gen.  Prao. 

Thomas,  id,  604;  Rotton  v.  Jeffre/.  id   687;  468. 
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in.  THB  *j)y  summons  or  motion  to  be  discharged  out  of  custody,  or  to  have  the 
BEQuTsiTBs  ^^^'  '^'^^  cancelled,  and  the  bail  above  would  be  discharged  from  liability  (5)  ; 
&c.  '    and  unless  the  plaintiff  obtain  a  verdict  for  the  cause  of  action  stated  in  the 

1.  Should  affidavit,  the  bail  would  even  at  that  late  stage  of  the  cause,  be  relieved  from 
^^«P<^°J     responsibility  {t). 

process.  ^yijgj.Q  i\^q  affidavit  to  hold  to  bail  was  for  goods  sold  and  money  lent, 
and  the  declaration  contained  no  count  for  goods  sold,  it  was  held  no 
ground  for  applying  to  have  an  exonerator  entered  on  the  bail-piece  (w) ; 
but  that  decision  is  doubtful,  and  every  careful  pleader  should  take  care  to 
insert  counts  in  his  declaration  to  embrace  every  cause  of  action  sworn  to  in 
the  affidavit 

2dly.  The  The  declaration  must  allege  all  the  circumstances  necessary  for  the  support 

must'rtatr  ^^  ^^  action,  and  contain  a  full,  regular,  and  methodical  statement  of  the 
aU  the  facts  injury  which  the  plaintiff  has  sustained  (l),  and  the  time;  and  in  trespass 
essential  to  quare  clausum  f regit ^  the  name  or  abuttals  of  the  close  (jt)  :  though  jn  other 
of  th«^^'^'  actions  the  venue  is  no  longer  to  be  repeated  in  the  body,  but  it  is  to  be 
tioiu  stated  only  once  in  •  the  margin  (y).     These,  and  all  other  circumstances 

essential  in  law  to  the  action,  must  be  stated  with  such  precision,  certainty 
and  clearness,  that  the  defendant,  knowing  what  he  is  called  upon  to  answer 
(2),  may  be  able  to  plead  a  direct  and  unequivocal  plea;  and  that  the  jury 
may  be  enabled  to  give  a  complete  verdict  upon  the  issue ;  and  that  the 
Court,  consistently  with  the  rules  of  law  may  give  a  certain  and  distinct 
judgment  upon  the  premises  (5?).  The  general  rules  as  to  what  facts  must 
be  stated  have  been  considered  in  the  preceding  chapter  (a),  as  well  as  the 
inconveniences  which  may  arise  from  the  statement  of  superjlnovs  or 
unnecessary  matter  (^).  The  requisites  of  the  declaration  in  each  par- 
ticular case  so  much  depend  upon  circumstances,'  that  any  general  observa- 
tions in  this  place  upon  the  structure  of  a  declaration  would  be  but  of 
little  utility.  We  will  *  presently  consider  the  requisites  in  each  form 
of  action,  and  the  precedents  in  the  second  volume  must  also  be  consulted, 
and  when  applicable,  should  be  followed  on  Lord  Coke's  principle,  ''  nam 
nihil  simul  inventum  est  et  perfectura ;''  t.  e.  nothing  at  the  same  instant 
that  it  is  discovered  or  invented  is  perfect,  but  becomes  so  only  by  frequent 
use  and  perhaps  correction 

8dly.  Of  the  w^  \^2Lve  already  considered  the  different  degrees  of  certainty  required  in 
quired  in  ^^  pleading,  and  we   have  seen  that  the  certainty  necessary  in  a  declaration 

deolaration*  * 

(c).                    (<)  Scrivener  v.  Wathing,  2  Har.  &  WoL  8}  the  north,  Lempriere  v.  Humphrey,  1  Ear.  & 

8  Chitty'g  Gen.  Prao.  887.  Wol.  170, 

(0  Taunt.  Rep.  107.  (y)  Reg.  Gen.  Hil.  Term,  4  W.  4,  r.  8. 

(u)  Per  Littledale,  J.,  in  Gray  v.  Harvey,  {z)  Cowp.  682;  6  East,  422,  428;  6  T.  R. 

1  Dowl.  114;  1  Aroh.  Prao.  C.  P.  (40).     Sed  628;  Vin.  Ab.  Declarations. 

quart.  (a)  ^nte,  214,  282. 

(x)  Reg.  Gen.  Hil.  Term,  4  W.  4,  r.  V,   In  (6)  Ante,  228,  229. 

trespass,  the  abuttals  should  beon,  not  towardt  (e)  JlrUe,  288  to  287. 

(1)  Vide  Pelton  9.  Ward,  8  Caines,  77;  Carpenter  «.  Alexander,  9  Johns.  291;  Roget  o. 
Merit  and  Clapp,  2  Caines,  120.  The  declaration,  in  every  ease  must  set  out  a- good  and  suffi- 
cient cause  of  action.  Mackall  v.  Jones,  6  Gill  &  Johns.  65;  U.  States  Bank  v.  Smith,  11  Wheat, 
on,  172,  and  every  fiMt  material  to  oonstitnte  a  ground  of  the  action  should  be  stated.  Drowne 
V.  Stimpson,  2  Mass.  441, 444;  Trae^  v.  Dakin,  7  Johns.  76.  A  declaration  is  good  if  it  oontains 
all  that  it  is  necessary  Ibr  the  plaintiff  to  prove  under  a  plea  of  the  general  issue,  in  order  to 
entitle  himself  to  recover.    Beardsly  v.  Southmayd,  2  Green,  684. 

(2)  Vide  Coffin  v.  Coffin,  2  Mass.  868. 
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]f  to  a  certain  intent  in  general  (aT))  which  should  pervade  the  whole  declara-     "<•  ™> 
tion,  and  is  particularly  required  in  setting  forth  the  parties,  time  and  other  amuisSm 
circumstances   necessary  to  maintain   the  action  (e).     In   assumpsit y  the  slo, 
description  of  the  contract,  &c.  by  whereas j  or  recital,  is  not  demurrable  (/),  8.  What  de- 
tbough  it  would  be  otherwise  in  trespass  vi  et  armis  (^).  fs^  of  oer- 

qutred.  Ctr 

1st.  It  must  be  stated  with  certainty  who  are  the  parties  to  the  suit  (A)  ;  tainty  tf 
and  therefore  a  declaration  by  or  against  **  0.  D.  and  company,"  not  be-  parties. 
ing  a  corporation,  is  insufficient  (»)  (l )  I  ^  though  property  be  vested  in 
trustees  (k)  even  by  an  act  of  ptirliament,  yet,  if  they  be  not  incorporated 
they  must  be  described  by  their  proper  names  as  individuals,  and  tbeir 
character  as  trustees  subjoined',  as  a  description  of  the  capacity  in  which  the 
kgislature  authorissed  them  to  act  (/) ;  on  the  other  hand,  a  corporation 
must  be  described  in  all  legal  proceedings  by  their  corporate  name  (m) 
(2)»  The  statute  3  &  4  W.  4,  c.  42,  sect.  12,  authorizes  the  plaintiff  to 
declare  against  the  defendant*  upon  a  bill  or  note,  or  other  written  instru- 
ment, by  the  same  initial  or  contraction  of  christian  name  used  therein  (8). 
But  where  there  are  several  plaintiffs  or  defendants,  whose  names  have 
been  once  described,  it  is  sufficient  and  proper,  when  the  names  are  nu- 
merous, afterwards  to  adopt  the  word  ^^ plaintiffs*^  or  ^^  defendants " 
without  again  enumerating  all  the  names  (»).  But  accuracy  must  be  ob- 
served ;  for  if  in  an  action  at  the  suit  of  several  persons,  the  word  plaintiff 
in  the  singular,  be  used  in  stating  the  debt^  instead  of  plaintiffs,  the  defend- 
ant may  demur  specially  (o),  though  it  would  be  otherwise  if  the  mistake 


(d)  Ante,  284;  Plowd.  84;  Co.  Lit.  803  a; 
1  N.  R.  173. 

(«)  Com.  Dig.  Pleader,  C.  18  to  C.  27;  Tidd, 
9th  ed.  451. 

(/*)  Ring  r.  Rozbroagh,  2  Crom.  &  Jer. 
418;  2  Tyr.  468. 

(ff)  2  Salk.  636;  1  Stra.  621;  Com.  Big. 
Pleader,  C. ;  Andr.  282.  When  the  prticccd- 
ings  were  by  original,  and  the  writ  recited  in 
declaration,  it  was  otherwise,  1  WUb.  99; 
Barns,  452;  2  Wila.  208. 


(A)  Com.  Big.  Pleader,  C.  18;  see  1  Campb. 
461,  as  to  a  declaration  by  a  corporation. 

(t)  8  T.  R  608. 

{k)  See  AnU.  14,  16. 

(/)  1  Leach,  4th  edit  518;  vol.  xxii.  lf& 
Paper  Books  of  Mr.  J.  Ashhurst,  216. 

(m)  1  Leach,  4th  edit.  868. 

(n)  1  N.  R.  289;  6  Taunt  121;  2  Marsh. 
801,  8.  C;  6  Taunt  406. 

(o)  Tyndall  and  another  v.  Ullesthome,  8 
Bowl.  2.   But  see  4  Moore  4*  Scott,  417. 


(1 )  Ace.  Bently  v.  Smith,  8  Caines,  170.  And  actions,  to  be  properly  brought,  must  be  com 
menced  and  prosecuted  in  the  proper  chrietian  and  turnamei  of  the  parties,  and  not  in  the 
name  of  the  company  or  firm.  Seely  v.  Sohenck;  Crandall  v  Benny,  1  Penn.  76, 187;  Tomlin- 
son  V,  Barke,  6  Halst  296;  M'( 'ready  v.  Waneman,  2  Penn.  870;  Burns  v.  Hall,  ib.  894; 
Revis  V.  Lamme,  3  Mi&  207;  Bayis  v.  Hubbard,  4  Blaokf.  60;  Hughes  v.  Walker,  4  Blackf.  60; 
Marshall  v.  Hull,  8  Terger,  101;  Norcross  vi  Clark,  16  Maine,  80.  It  is  a  good  plea  in  abate- 
ment that  a  party  ^ues  or  is  sued  by  his  surname  only.  Chappell  v.  Proctor,  1  Harper,  49; 
Bcely  r.  Boone,  Goxe,  188;  Lobat  v.  Ellis,  1  Taylor,  148.  But  in  the  case  of  two  or  more  part- 
ners of  the  same  turname,  if  the  turname  be  not  added  to  every  christian  name,  it  is  not  error. 
Chance  v.  Chambers,  1  Penn.  884.  In  Virginia,  however,  it  has  been  decided,  that  a  declara- 
tion in  behalf  of  a  mercantile  company,  by  the  name  of  the  /irm,  without  mentioning  the  names 
of  the  partners,  is  good  after  a  verdict  ibr  the  plaintiff  upon  the  general  issue.  Pate  v.  Bacon, 
6  Munf.  219;  Totty  v.  Donald,  4  Munf.  480;  Burnet  v.  Watson,  1  Wash.  872.  And  see  Porter 
V.  Cresson,  10  Serg.  &  R.  267..^  As  to  whether  Judgment  by  defeult  could  be  sustained  against 
a  mercantile  company — the  suit  being  against  the  firm,  if  \ames  of  the  partners  be  omitted  in 
the  writ  and  declaration,  sM  Soott  v,  Bunlap,  2  Munf.  849.  In  Connecticut  a  suit  may  be 
commenced  by  or  against  partners  in  the  name  of  the  company,  and  the  names  of  the  partners 
may  be  inserted  by  amendment  within  the  first  three  days  of  the  court  Stat  Con.  1888, 
p.  77. 

(2)  Taylor  r.  Green.  7  Halst  124.    An  incorporated  dty  need  not  sue  in  the  name  of  *'  the 
inhabitants  of  the  city,"  but  may  issiie  by  its  name  of  inoorporatk>n.    Lowell  «.  Morse,  1  Met 
calf,  478. 

(8t  Where  a  promise  is  made  to  a  person  or  eorporation  by  a  wrong  name,  an  action  may  be 
brought  in  the  true  name,  setting  forth  that  the  parties  are  the  same.   Lowell  v.  Moore,  1  Met 


256a 


OF   THfi  DECLARATION. 


III.  TBK     merely  occarred  in  the  commencement.     We  have  seen  when  the  declaration 

<'**"^'^*'      may  vary  from  the  process  in  the  name  of  the  defendant,  or  may  describe 

^tftuiBiTBB,  ,  j^  with  the  alias  dictiis  (p).    In  declarations  upon  contracts,  it  should  be 

3.  What  dew  expressly  st^d  by^nd  with  whom  the  contract  was  made  (jq)\  and  where 

grce  of  cer-  { there  are  two  or  more  persons  of  the  same  name,  they  should  be  distinguished 


Timet  cer- 
tainty in 
statement  of. 


be  aided  by  intendment,  particularly  upon  a  general  demurrer  or  after  verdict 
(9).  But  where  the  plaintiff's  name  has  by  mistake  been  inserted  instead 
of  the  defendant's  or  vice  versa,  the  declaration  will  be  bad  upon  special 
demurrer  (/)  (1) ;  though  it  is  aided  by  verdict,  or  upon  general  demurrer, 
by  the  statute  of  jeofails  (u)  ;  and  if  the  part  of  the  declaration  in  which  the 
mistake  of  the  parties  has  occurred  can  be  treated  as  surplusage,  thea  no 
advantage  can  be  taken  even  by  special  demurrer  {x).  But  it  has  been 
decided  that  the  statute  of  jeofails  do  not  extend  to  the  names  of  third  per^ 
sons  (y)  ;  and  a  plea  of  judgment  recovered,  stating  that  in  the  former  suit 
the  plaintiff  impleaded  the  defendant  in  a  plea,  &c.  to  the  damage  of  the 
*' defendant,"  is  bad  on  general  demurrer  {z).  When  the  debt  arose  on 
record  or  specialty,  it  was  formerly  used  to  state  as  well  in  the  writ  as 
declaration  the  defendant's  description  in  the  record  or  specialty  under  an 
alias  dictuSy  but  this  is  no  longer  the  practice  (a). 

2dly.  The  declaration  in  personal  actions  must  in  general  state  a  time 
when  every  material  or  traversable  fact  happened  (A),  and  whenever  hereto- 
fore a  venue  was  necessary,  time  must  also  have  been  mentioned  (c)  (2). 
The  statement  of  the  real  or  precise  time,  however,  is  not  necessary  (3) 
even  in  caiminal  cases  ((/),  unless  it  constitute  a  material  part  of  the  con- 
tract, &c.  declared  upon  (4),  or  unless  the  date,  of  a  written  contract  or 
instrument  is  professed  to  be  described  (a);  and  except  in  ejectment,  in 


(p)  Ante,  246,  247. 

Iq)  Ld.  Raym.  899;  Com.  Dig.  Action  on  the 
Case  for  Assumpsit,  H.  8,  Pleader,  C.  IS, post, 

(r)  2  Wils.  886;  Cro.  Eliz.  267;  Com.  Dig. 
Pleader,  C.  18. 

(«)    Id.  ibid.;  1  N.  R.  172. 

(0  1  B.  ^  P.  69;  WiUes,  8. 

(u)  16  &  17  Car.  2,  c.  8;  4  Anne,  c.  16; 
Com.  Dig.  Action  on  the  Case  for  Assumpsit, 
H.  8;  WiUes,  6. 

(x)  Ante,  281,  232;  4  Moore  4r  Scott,  417. 

(y)  Willes  8,  9. 


(z)  7  Taunt.  271. 

(a)  1  Saund.  14  a,  n.  1. 

lb)  Ring  V.  Roxbrough,  2  Crom.  4  J^^t* 
418;  2  Tyr.  468. 

(c)  Per  Buller,  J.,  6  T.  R.  620,  624,  626; 
Com.  Dig.  Pleader,  C.  19;  Plowd.  24;  14 
East,  291;  Steph.  2d  edit.  848. 

{d)  Id.;  1  Saund.  24,  n.  1;  Co.  Lit.  288  a; 
2  Saund.  6,  n.  8,  259,  n.  2;  Hawk.  11.  Cr.  B. 
2,  o.  26,  s.  81;  6  Taunt.  765;  2  Moore,  91. 

.(e)  4  T.  R.  690;  10  Mod.  813;   2  Campb. 
807,  808. 


calf,  478;  Charitable  Association  v.  Baldwin,  1  Metoalf,  869;  Commercial  Bnnk  v.  French,  21 
Pick.  686;  Medwaj  Cotton  Manuf  Co.  v,  xldams,  10  Mass.  860;  Mil.  &  Chil.  tump.  Co.  v. 
Brush,  10  Ohio,  111. 

(1)  If  a  plaintiff  have  the  same  christian  name  as  a  defendant,  and  the  declaration,  after 
stating  the  names  of  each  party  correctly,  and  at  full  length,  use  the  christian  name  only,  as, 
"  the  said  Jnmes  being  in  custody,*'  it  is  certain  to  a  common  intent,  and  good  on  special  de- 
murrer,    llil  Iroth  V.  H.iwe3,  July,  1891,  MS,  Kent,  C.  J.,  cited  8  Caines,  170,  note,  2d  edit. 

(•^)  Vide  Denison  i;.  Richardson,  14  East,  30.),  861;  Phillip's  Ev.  164;  Gorden  v.  Myers,  8 
Halst  60;  Vnnguildcr  v,  Steele,  5  Halst  283;  Bend  v.  Central  Bank  of  Georgia,  2  Kelley,  92. 
Where  an  impossible  date  is  alleged  in  a  declaration,  it  will  be  rejected,  provided  enough  be  left 
to  give  sufficient  ccrtaintv  to  the  pleading.     Pangburn  v.  Bull,  1  Wendell,  846. 

(3)  Vide  Phillip's  Ev.  164;  The  United  States  r.  VIgol,  2  Dall  846,  Cheetham  v.  Lewis,  8 
Johns.  48;  Tifiany  v.  Briggs,  13  Johns.  268;  Hill  v.  Rob^n,  2  Sraedes  &  Marsh.  641;  Andrews 
t;.  Chadbourne,  19  Barb  (N.  Y  )  147;  Simpson  v.  Talbot,  26  Ala.  469.  The  text  in  the  fourth 
London  edition,  has  the  word  **  matereal,**  instead  of  *'  necessary;'*  Brown  v.  Smith,  6  N. 
Hamp.  299. 

(4)  See  Alien  9.  Smith.  7  Halst.  159. 
♦   Vide  248. 


GENBRAL   REQUISITBS. 


257 


which  the  demise  must  be  stated  to  have  been  made  after  the  title  of  the     "'•  ^n* 
lessor  of  the  plaintiff  (1)  and  his  right  of  entry  accrued  (/).     And  in  sta-  rbqui^h 
ting  that  a  deed,  bill,  or  a  promissory  note,  Ac.  '*  bears  date'^  on  a  certain  &o. 
day,  or  in  describing  an  usurious  contract  where  time  is  the  very  gist  of  8diy.  What 
the  matter,  the  real  day  must  be  truly  stated  (g)  (2).     In   general,  the  degree  of 
day  on  which  a  promise  is  laid  to  pay  a  bill  of  exchange  is  not  material,  J^quj^J.  ^ 
unless  it  be  expressly  alleged  to  have  been  its  date  (A) ;  and  is  no  oh- 
jection  that  the  day  of  the  promise  appears  to  have  been  more  than  six 
years  before  the  commencement  of  the  action.     Thus  in  assumpsit  upon  a 
contract,  the  day  *upon  which  it  is  made  being  alleged  only  for  form,  the  r  «258    1 
plaintiff  is  at  liberty  to  prove  that  the  contract,  whether  it  be  express  or 
implied,  was  made  at  any  other  time  (i).     And  where  it  is  not  essential 
that   the  day  laid  in  the  pleading  should  accord  with  the  truth,  it  is  not 
material  that  the  time  stated  be  so  distant,  that  in  fact  the  parties  could 
not  have  been  alive  (A:),  if  in  point  of  law  there  is  no  intrinsic  impossibility 
that  the  time  laid  is  correct  (/).     So  in   an   action   against   the  acceptor 
of   a   bill   payable    after    sight,    an   allegation   that    it  was    accepted   on 
the  day  of  the  date  will  be  proved,  though  it  appears  that  it  was  accepted 
on  a  subsequent  day  (m).     And    an   allegation   in  case  by  a  reversioner 
that  his  tenant  was,  *^  and  still  is,"  possessed  of  the  land,  is  supported  by 
proof  that  at  the  time  of  the  injury  the  tenant  occupied ;  and  a  subsequent  * 

change  of  tenancy  is  not  material  (n)  ;  so  that  the  words  ''  and  still  is,'' 
being  immaterial,  may  be  rejected  as  surplusage.  A  deed  also  may  be 
stated  in  pleading  to  have  been  made  on  a  day  different  from  that  on  which 
it  bears  date,  provided  in  such  case  the  words  ''  bearing  date^'^  &c.  be 
omitted  (f>),  and  it  be  merely  stated  that  "  on,  &c.''  the  deed  was  made. 
So  in  an  action  on  a  bill  or  note,  though  it  be  payable  at  a  particular  time 
"  after  date,"  it  is  not  necessary  to  describe  the  instrument  as  ''  bearing 
date"  on  a  given  day;  it  suflSces  to  state  that  ** heretofore,  to  wit,  on,  &c.'' 
it  was  made.  &c. ;  and  the  Court  said  they  would  intend  that  the  date  of 
the  instrument  was  the  day  on  which  it  was  alleged  to  have  been  made  (p). 
So  in  trespass  the  time  is  not  material  (9) ;  and  where  several  trespasses 
are  stated  to  have  been  committed  on  divers  days  and  times  between  a  par- 
ticular day  and  the  commencement  of  the  action,  the  plaintiff  is  at  liberty 


(/)  2  East,  257;  AnU,  187,  192. 

(^)  Cowp.  671;  2  Stra.  806;  10  Mod.  818; 
8  T.  R  631 ;  Steph.  2d  ed.  845. 

(A)  Hawkey  r.  Borwick,  1  Yoange  &  Jerr. 
876. 

(t)  2  Stra.  806;  10  Mod.  818;  1  Yonnge  & 
Jerv.  876. 

{Jki)  Atkins  r.  Warrington,  7th  Jane,  1827, 
K.  B.,  before  the  three  jadges,  MS.  Declara- 
tion in  assumpsit  on  the  common  counts;  Ist, 
stated  that  defendant  heretofore,  to  wit,  on 
the  1st  day  of  November,  A.  D.  om  thousand 
eight  (omitting  hundred)  and  26,  at  London, 
was  indebted,  &c.,  and  afterwards  stated  "  on 
the  day  and  year  aforesaid;*'  special  demur- 
rer, assigning  as  causse  that  the  time  mention- 
ed was  nonsensical  and  absurd,  and  no  year 
was  mentioned;  and  Joinder.  Chitty  for 
plaintiff,  and  Watson  for  defendant.     Bayley, 


J.,  held  this  to  be  no  ground  of  demurrer, 
first,  because  the  year  A.  D.  1826  was  clearly 
intended,  for  as  the  year  1000  was  mentioned, 
and  then  eight  and  26,  the  word  eight  moat 
mean  hundred;  and,  2dly  at  least  the  word 
must  mean  1000  eight  and  26,  which  would 
be  1084,  and  the  law  does  not  recognize  the 
impossibility  of  defendant  living  ever  since 
that  time,  and  consequently  there  was  noth- 
ing impossible  in  declaration.  Holroyd  and 
Littledale,  Justices,  concurred.  Judgment  for 
plaintiff. 

(/)  Steph.  2d  edit  844;  see  2  Saund.  291, 
0.  note  1;  Id.  171  a,  note  1. 

(7a)  1  Stark.  46. 

(n)  8  Taunt.  187. 

(0)  4  East,  477. 

(  p)  6  M.  k  Sel.  76. 

(9)  Co.  Lit  288  a. 


(1)  Vide  Van  Allen  v.  Rogers,  1  Johns.  Gas.  288. 

(2)  Vide  Harris  v,  Hudson,  4  £sp  152.  An  instrument  having  no  date,  or  where  the  date 
Is  in  blanlc,  may  be  set  forth*  as  executed  on  a  certain  day,  without  stating  expre9Bly»  that  it  wai 
without  date.    Grannia  v.  Clark,  8  Cowen,  86. 
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III.  THE     to  prove  a  single  act  of  trespass  anterior  to  the  first  day :  though  he  cannot 

BEQuisiTtts  8^^®  '^   evidence  repeated  acts  of  trespass,   unless  committed  during  the 

&c.  time  stated  in  the  declaration  (r)  (1).     When  in  one  continued  sentence,  or 

3dlj.  What    in  several  sentences  connected  by  the  conjunction  "  and,"  several  facts  are 

degree  of      stated,  the  time,  *  though  only  once  alleged,  will  apply  to  each  fact;  as  in 

required.       trespass,  that  the  defendant,  on,  &c.  at,  &c.,  made  an  assault  on  the  plain- 

[  *259   ]  tiff,  a?id  took  and  carried  away  a  bag  (5).     And  it  is  said  that  in  averring 

the  performance  of  a  contract,  it  is  not  necessary  to  state  any  particular  day, 

unless  time  be  material  (^),  and  to  a  negative  matter  no  time  need  be  alleged 

{u)'     But  there  should  in  general  be  a  distinct  averment  of  time  to  every 

material  fact  {a;). 

In  framing  the  declaration  care  must  be  taken  that  no  material  part  of 
tlie  cause  of  action,  or  damages  resulting  from  the  injury,  or  other  material 
fact,  appear  to  have  accrued  after  the  time  to  which  the  declaration  by  its 
date  at  the  top  refers,  for  otherwise  it  will  be  subject  to  a  demurrer  (y)  (2)  ; 
and  where  it  was  positively  and  expressly  averred  in  the  declaration  that 
the  plaintiff  had  sustained  damage  from  a  cause  subsequent  (3)  to  the  com- 
mencement of  the  action,  or  previous  to  the  plaintiff's  having  any  right  of 
action,  and  the  jury  gave  entire  damages,  judgment  will  be  arrested ;  but 
where  the'cause  of  action  is  properly  laid,  and  the  other  matter  either  comes 
^  under  a  scilicet,  or  is  void,  insensible  or  impossible,  and  therefore  it  cannot 

be  intended  that  the  jury  ever  had  it  under  their  consideration,  the  plaintiff 
will  be  entitled  to  judgment  (2?)  (4).  And  after  verdict,  judgment  will  not 
be  stayed  or  reversed  for  a  mistake  of  the  day,  month,  or  year,  in  any 
bill,  declaration,  or  pleading,  where  the  right  time  in  any  writ,  plaint,  roll, 
or  record  preceding,  or  in  the  same  roll  or  record  where  the  mistake  is  com- 
mitted is  once  alleged  (a)  (5)  ;  and  this  provision  was  afterwards  extended 
to  judgment  by  confession,  ?iil  dicit,  &c.  in  Courts  of  record  (6),  and  to 
penal  actions,  (c). 

Moreover,  the  pleader  must  take  care,  in  stating  time,  that  there  be  no 
inconsistency  in  dates.  Thus  where  a  declaration  at  the  suit  of  an  adminis- 
trator, after  stating  the  promise  to  the  intestate  on  the  2d  January,  A.  D. 
1832,  afterwards  stated  that  the  letters  of  administration  were  granted  to 
the  plaintiff  at  a  prior  date,  viz.  the  2d  January,  1831,  this  obvious  incon- 
sistency  was   holden   fatal   on   special  demurrer,  although  the  latter  date 

(r)  1  Saund.  24,  note  1;  1  Stark.  851.  see  Com.  Rep.  480;  1  Chit.  Crim.  Law,  219. 

(s)  Cro.  Jac.  443,  262;  Andr.  251;  Com.  {y)  2  Sauod.  291,  d.  1,  0.     As  to  this,  see 

Dig.   Pleader,   C.   19;  1  Ld.  Kaym.  576;  Sir  post,  263,  et  subs.;  and  2  Crom.  &  Jer.  418, 

W.  Jones,  56.  464;  2  Tyr.  468,  8.  C. 

{t)  Cro.  Elix.  880.  (z)  2  Saund.  171  b;  Com.  Dig.  Pleader,  C. 

(u)  5  T.  R.  616;  Plowd.  24  a;  Com.  Dig.  19. 
Plemier,  C.  19.  (a)  16  &  17  Car.  2,  c.  8;  Com.  Dig.  Plead- 

(x)  14  East,  800;  11  Prioe,  400;  and  see  er,  C.  10. 
note  {d)  infra.    As  to  the  legal  import  of  the  (6)  4  Anne,  c.  16. 

words  **  immediately,**  and  •*  then  and  there,*'  (c)  4  Geo.  2,  0.  26;  Willes,  600. 

(1)  Successive  trespasses  of  the  same  kind  to  personal  property  may  be  sued  for,  and  damages 
recovered  therefor  under  a  declaration  containing  one  count  with  a  continucndo  &c.  Folger  v. 
Fiel  8,  12  Cush.  78. 

(*2)  Ace.  Lowery  v.  Lawrence,  1  Caines,  69;  Cheetham  o.  Lewis,  3  Johns.  42;  Waring  v. 
Yates,  10  Johns.  119.  And  the  mistake  is  not  cured  by  verdict.  Ward  v.  Honeywood,  Doug.  61; 
Cheetham  v.  Lewis,  8  Johns.  44.  Contra,  Bemis  v.  Faion,  4  Mass.  263;  Crouse  v.  Miller,  10 
Serg.  &  R.  155.  See  Shaw  v.  Wile,  2  Rawle,  280.  The  action  cannot  be  commenced  before 
the  cause  of  it  accrues.  Swift  v,  Crocker,  21  Pick.  241;  Ilseley  v.  Jewett,  2  Metcalf,  168* 
Church  V.  Clark,  21  Pick.  810 

(8)  Langer  v.  Parish,  8  Serg.  &  R.  184.   See  the  cases  cited  in  the  opinion  of  the  court. 

(4)  Shaw  v.  Wile,  2  Rawle,  280;  10  Serg.  k  R.  158,  159:  Vide  Buckley  9.  Kenyon.  10 
East,  139. 

(6)  Vide  Allaire  v.  Ouknd,  2  Johns.  Gas.  56. 
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was  preceded  by  an  alle^tion  that  the  srant  was  after  the  death,  and  the     "'•  "^""^ 
time  was  laid  under  a  videlicet  (r/).  qiisitks, &c. 

Since  the  uniformity  of  process  act,  2  W.  4,  c.  89,  all   the  new  writs  are  3^]^^  \vi,.^t 
considered  the  comiuencenient  of  the  action,  and  not  is  before  mere  process  degree  of 
to   bring  the  defendant  into  Court ;   so  that   now,  *if  the  writ   be  issued  certainty  is 
before  the  cause  of  action  is  complete,  the  plaintiff  would  be  nonsuited,  if  ^^#2  JO  1 
the  defendant  plead  so  as  to  raise  the   objection  (e)  (1)  and   the   above 
expressly  requires  that  the  true  day  of  issuing  the  process  shall  be  stated 
therein;  and  Reg.  Gen.  Ilil.  Term,  4  W.  4,  No.  1,  requires  the  issue  to 
state  the  actual  date  of  the  writ  as  well  as  of  the  declaration.     The  Reg. 
Gen.  Mich.  Term,  3  W.  4,  reg.  15,  and  of  Hil.  Term,  4  W.  4,  reg.  1, 
expressly  require  the  declaration  in  all  personal  actions  to  be  entitled  of  the 
very  day  of  the  month  and  year  when  the  same  is  filed  or  delivered.     But  '^®  present 
the  neglect  to  entitle  the  declaration  of  the  proper  day,  month,  and  year,  is  dwlaHng  m 
probably  no  ground  of  demurrer,  but  merely  an  irregularity  to  be  taken  to  time, 
advantage  of  by  summons  or  motion  (/).    The  declaration  need  not  expressly 
notice  the  date  of  the  writ  (^),  though  care  must  be  observed  to  state  all 
facts  to  have  occurred  on  the  day  before  the  writ  issued,  or  at  least  not  on  a 
subsequent  date  (A)  (2). 

It  is  also,  essential  that  no  material  fact  be  stated  in  the  declaration  to 
have  happened  after  the  date  or  test  of  the  writ  (8)  which  is  now  in  all 
cases  considered  the  commencement  of  the  action  (4)  and  can  not  legally 

(rf)  Ring  r.   Roxbrough,  2  Tyr.   468;    2  (/•)Neal  v.   Richardson,   2  Dowl.   89;  8 

Crom.  4-  Jerv.  468,  S.  C.  Chitty's  Gen.  Prac.  468,  464. 

(e)  Alston  r.  Underbill,  1  Crom.  &  M.  898,  {g)  Dupre  v.  Langridge,  2  BowL  584;  8 

768;  8  Tjr.  427;  Steward  0.  Layton»  8  DowL  Cbitty's  Gen.  Practice,  464. 

480;  8  Chitty*8  Gen.  Prac.  159.  (A)  Anit,  269. 

(1)  WHngate  v.  Smith,  20  Maine,  287;  Collier  v,  Crawford,  Minor,  100;  Reed  v.  Brewer* 
Peck,  276. 

(2)  Boyce  v,  Morgan,  8  Caines,  188;  Waring  v.  Tates,  10  Johns.  119;  Harper  v.  Montgome- 
ry, 5  Litt.  817;  Rand  v.  Griffith,  11  Serg.  &  R.  180;  Gordon  v,  Kennedy,  2  Binney,  287;  Se- 
mis V.  Faxon,  4  Mass.  268. 

(8)  See  Bemis  v.  Faxon,  4  Mass.  268.  ; 

(4)  In  Connecticat  the  service  of  the  writ  is  the  commencement  of  the  action^'Clark  v. 
Helms,  1  Root,  487;  Jencks  p.  Phelps.  4  Conn.  149;  Spalding  v.  Butts,  6  Conn.  80;  Gates  v, 
Bashnell,  9  Conn.  580;.  and  the  return  is  evidence  ef  the  time  of  commencement  Perkins  v. 
Berkins,  7  Conn.  558.  In  other  states  the  issuing  or  suing  out  of  the  writ.  Carpenter  v  But- 
terfield,  8  Johns.  Ca.  145;  Lewry  o.  Lawrence,  1  Caines,  69;  Bryce  v.  Morgan,  8  Caines,  188; 
Bird  r.  Coritat,  2  Johnfi.  842;  Hogan  v.  Cuyler,  8  Cowen,  203;  Parker  9.  Colcord,  2  N.  Hamp. 
86;  Ford  V.  Phillips,  1  Pick.  202;  Reed  v.  Brewer,  Peck,  276;  Thompson  v.  Bell,  6  Monr. 
560;  Dtiy  r.  Lamb,  7  Vermont,  426;  Cox  v.  Cooper,  8  Ala.  V56;  Chiles  v.  Jones,  7  Dana, 
545;  Whitnker  v,  Turnbull,  8  Harr.  172;  Feazle  v,  Simpson,  1  Scammon,  80;  Bunker  v.  Shed, 
8  Metcilf,  150;  Caldwell  t7.  Heitshu,  9  Watts  &  Serg.  51.  The  date  of  the  writ  is  prima  /acte, 
but  not  conclusive  evidence  of  the  time  when  the  action  was  commenced.  Johnson  v.  Farwell, 
7  Greenl  373;  Day  v.  Lamb,  7  Vermont,  426;  Burdick  v.  Greece,  18  Johns.  14;  Bronson  v. 
Earl,  17  Johns.  68;  Bunker  p.  Shed,  8  Metcalf,  150. 

To  prevent  the  bar  of  the  statute  of  limitations,  filling  the  writ  in  good  faith  will  be  deemed 
a  commencement  of  the  action,  although  it  is  not  served  till  several  days  afterwards.  Gardner 
V.  Webber,  17  Pick.  407.  See  Haughton  v.  Leary,  8  Dev.  &  Batt.  21;  Boughton  v.  Brace,  20 
Wend.  284.  And  the  date  of  the  writ  is,  prima  facie,  the  commencement  of  the  action,  though 
the  date  is  only  a  day  or  two  before  the  action  would  be  barred  by  the  statute  of  limitations. 
And  though  the  writ  is  not  served  until  several  weeks  after  its  date,  and  no  reason  is  shown  for 
the  deUy.     Bunker  r.  Shed,  8  Metonlf,  150. 

In  some  cases,  although  the  writ  is  actually  made,  yet  the  action  will  not  be  considered  as 
oomroenced,  until  the  plaintiff  elects  to  use  it;  as  where  a  demand  and  refusal  are  necessary  to 
give  a  right  of  action, — the  writ  is  made,  but  with  a  view  not  to  be  used  until  such  demand 
and  refusal, — the  use  of  it  will  be  the  commence^ient  of  the  action.  Graves  v.  Ticknor,  6  N. 
Hamp.  687;  Robinson  v  Burleigh,  5  N.  Hamp.  225. 

80  where  a  writ  is  filled  up  provisionally,  and  delivered  to  an  officer  with  instructions  not 
to  serve  it  until  alter  a  certain  time,  or  the  happening  of  a  certain  event,  the  action  will  not  b« 
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Ill  THB     be  issued  until  after  the  caose  of  action  is  complete  (1).     The  Reg.  Gen. 
CEKKRAL»«-  jiji    Term,  4  W.  4,   prescribes  that   the  date  of  the  first  writ  shall  be 
(iuiaiTEs,       gtj^t^  jD  i\iQ  isstte,  and  conseqaentlj  it  will  afterwards  appear  on  the  fiice 
saij.  What    of  the  nisi    prios  record.     The   pleader  should  therefore  always   ascertain 
degree  of      the  date  of  the  first  writ,  and  state  every  fact  to  have  occurred  before  that 
certninty  if   jj^y      When,  however,  the   exact  day  is  immaterial,  as   in   an   action  for 
^^^^^^   •       yerbal    slander,   the   statement    by   mistake   in   the   declaration   that  the 
words  were  uttered  after  the  writ  waa  issued,  but  before  the  title  of  the  dec- 
laration, would  be  aided  by  verdict,  and  would  not  afterwards  constitute  a 
ground  of  motion  in  arrest  of  judgment  or  writ  of  error,  because  it  will  be 
^"!"^^'    inferred  "that  the  judge  would  not  have  suffered  the  plaintiff  to  have  obtained 
a   verdict,   if  the   evidence   had  shown   that   the  action   was  prematurely 
brought  (t)  (2). 

3dly.  It  was  also  essential  that  a  place  (3)  should  be  alleged  where  every 
fact  material  and  traversable  occurred  (A:).  But  the  pleading  rules,  Hil. 
Term,  4  W.  4,  in  order  to  abolish  all  unnecessary  statements,  now  enjoin 
that  venne  shall  be  stated  only  in  the  margin^  and  not  be  repeated  in  the 
body,  excepting  when  local  description  is  essential;  and  that  in  trespass 
quare  clmisunx  f regit ^  the  name  of  the  close  or  abuttals  must  be  stated,  or  a 
special  demurrer  will  be  sustainable ;  and  in  a  declaration  in  an  inferior 
Court,  or  upon  a  judgment  or  proceeding  of  an  inferior  Court,  every  material 
[  *281  ]  fact  must  be  averred  to  ♦have  occurred  within  the  jurisdiction  (/).  We 
will  presently  consider  the  doctrine  of  venves,  • 

Of  Certainty  4thly.  It  is  Still  more  material  that  certainty  and  accuracy  be  observed 
the^ca^of  '^  *^®  more  substantial  parts  of  the  declaration,  which  state  the  cause  of 
ution.  action  itself.     Thus,  in   assumpsit,   the  consideration  of  the  contract  and 

the  contract  itself  must  be  fully  stated ;  and  therefore,  in  the  instance  before 
mentioned,  a  declaration  stating  that  in  consideration  that  the  plaintiff  had 
sold,  to  the  defendant  a  certain  horse,  at  and  for  '^  a  certain  quantity 
of  oil,"  not  specifying  the  quantity,  was  holden  insufficient  (m).  So  a 
declaration  in  debt  on  *'  a  certain  bond,''  without  stating  the  particulars,  is 
not  sufficiently  certain  (n)  ;  and  a  declaration  in  replevin  for  taking  divers 
goods  and  chattels  of  the  plaintiff,  without  naming  them,  is  bad  for  uncer- 
tainty (o),  and  a  declaration  in  trespass  for  taking  fish,  &c.  or  divers 
goods  and  chattels,  without  specifying  the  number  or  quality,  is  too  gen- 
eral (p)  (4).  So  is  a  declaration  in  ejectment  for  **a  tenement,"  not 
showing  of  what  description  (y).  On  the  other  hand,  we  have  seen  that  the 
declaration  should  contain  no  unnecessary  statement,  nor  prolixity  in  the 
statement  of  the  facts  which  are  alleged  (r).     The  application  of  those  sev- 

(i)  Steward  v.  Layton,  8  Dowl.  480.  (o)  I  Moore,  386;  7  Taunt  642;  S.  C.  8 

{k)  6  T.  R.  620;  14  East,  800,  801.  Moore,  379. 

(/)  Read  v.  Pope,  1  Crora.  M.  &  Ros.  802.  (p)  Corn.  Dig.  Pleader,  C.  21. 

(w)  ,^nte,  236.  (</)  ^n/e,  266. 

in)  Id.;  18  East,  102.  (r)  JinU,  228,  229;  Mooro,  467. 

deemed  to  hare  been  commenced  until  the  tervice  of  the  writ.  SeaTer  r.  Lincoln,  21  Pick.  267; 
Bori^er  V.  Phinncy,  15  Mass.  859. 

(1)  Swift  V.  Crocker,  21  Pick.  241;  Hslcy  v,  Jcwett,  2  Metcalf,  168;  Church  r.  Qark,  21 
Pick.  810. 

(2)  See  BcmiH  r.  Faxon,  4  Mass.  263;  Crouse  v.  Miller,  10  Serg.  &  R.  155;  Shaw  a. 
Wile,  2  Rawle,  280.  But  see  Ward  r.  Honey  wood,  Doug.  61;  Cheetham  v.  Lewis,  8  Johns.  44; 
ftnte,  250  in  note. 

(8)  Vide  Denison  v.  Richarlson,  14  East,  80C,  351 ;  Gardner  v.  Humphrey,  10  John.  63. 

(4)  In  an  action  on  the  case  against  a  Judge  of  Probate,  for  appointing,  as  guardian. to  ft 
minor,  a  man  who  was  insolvent,' and  neglecting  to  take  security  from  him  for  tlte  faithful  dis- 
charge of  his  duty  as  guardian,  a  declaration  stating  thnt  the  plaintiff  wns.owner,  and  »egal 
possessor  of  2000  dollars  worth  of  personal  propeity,  which  wns  spent  bn  I  unaccounted  for  by 
Buch  guardian,  was  held  bad  after  verdict.    Phelps  v.  Still,  1  Day,  815. 
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eral  rules  will  b^  better  Considered  when  we  examine  the  particular  parts     '"•  ™« 
of  the  declaration.     It  maj  here  suffice  to  observe  that  the  want  of  sufficient  Quigixgg^^c. 
certainty  is  generally  aided  by  verdict  at  common  law  («)  ;  or  even  by  the 
defendant's  pleading  to  the  declaration  (/),  or  by  demurring  to  the  whole, 
where  only  a  part  of  the  count  is  bad  (t/)  ;  but  a  *judgment  by  default  for  [  *252    ] 
the   plaintiff  does  not  cure  the  defect  of  uncertainty  in   not  stating  the 
description  and  quantity  of  goods  under  the  statute  of  jeofails  (x). 


IV.  THE  SEVERAL  PARTS  AND  PARTICULAR  REQUISITES  JJ- ^«  J^^»" 

OF  DECLARATIONS.  ^"^ 

As  explanatory  of  the  following  subdivisions  and  observations,  it  may  be 
expedient  here  to  give  the  form  of  a  declaration  in  assumpsit  containing 
most  of  the  parts  to  be  commented  upon  by  way  of  example. 

In  the  King's  Bench,  [or  «  C.  P."  or  "Exchequer  of  Picas.")  m-n^  r  »^ 

On  the  r2th  day  of  Janaftry,  A.  D.  1886.  i,  J,'^'  J;°""' 
Middlesex,  (to  i?it).     John  Noaks,  by  Y.  Z.  his  attorney,  complains  of  Thomas  Stilus,  vho  Veuue  Cora- 
had  been  summoned  to  answer  the  plaintiff  (in  an  action  upon  promises.)     For  that  whereas,  mejiopment  ' 
belbre  and  at  the  time  of  the  making  of  the  promise  of  the  defendant  hereinafter  next  mentioned,  ^^     .        * 
the  defendant  was  an  attomMlfr,  to  wit,  an  attorney  of  the  court  of  our  Lord  the  King  before  the  (9„qJ' ^nt 

King  himself.     And  thereupon  heretofore,  to  wit,  on  the day  of A.  D. in  considera-  r^vngj^jp--!. 

*  tion  that  the  plaintiff,  at  the  request  of  the  defendant,  toould  retain  and  employ  the  defendant  as  ^.       p     J^ 
such  attorney,  to  commence  and  prosecute  a  certain  action  to  wit,  an  action  at  the  suit  of  the  .^  Aver- 

plaintiff  against  one  G.  H.  for  the  recovery  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ ment 

then  clain^  by  the  plaintiff  to  be  due  to  him  from  the  defendant  for  fees  and  reward  to  be  there- 
fore paid  to  the  now  defendant :  he,  the  now  defendant,  then  promised  the  plaintiff  to  observe 
and  perform  his  duty  as  such  attorney  for  the  plaintiff  in  the  premises.  And  the  plaintiff  saith 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  request  of  the  defendant,  retain  and  employ  him  as  such  attorney  to  com' 
ounce  and  prosecute  the  said  action  against  the  said  0.  H.  in  the  Court  of  K.  B.  at  Westmin- 
ster, fer  the  recovery  of  the  said  sum  of  money,  and  for  fees  and  reward  to  be  therefore  paid  to 
the  now  defendant,  and  the  defendant  then  accepted  the  said  retainer  and  employment,  and  in 

gnrsoance  thereof  then  commenced  and  prosecuted  the  said  action.    And  although  such  proceed-  Defendant's 
igs  were  thereupon  had  in  the  same  action,  that  afterwards,  to  wit,  on  &c.  a  certain  issue  [or  breach. 
«•  issues*'  if  several, 1  before  then  joined  between  the  same  parties,  was  about  to  be  tried,  ac-  Consequent 
cording  to  the  course  and  practice  of  the  said  Court,  and  thereupon  it  then  became  and  was  the  damage, 
duty  of  the  now  defendant  as  such  attorney,  and  in  pursuance  of  his  said  retainer  and  employ-  Conclusion, 
ment,  to  cause  and  procure  due  care  to  be  observed  in  ascertaining  and  adducing  sufficent  evi-  Division  and 
dence  to  enable  and  entitle  the  plaintiff  to  obtain  and  recover  a  verdict  in  the  sa'd  action  against  arrangement 
the  then  defendant  therein;  yet  the  defendant,  disregarding  his  said  duty  and  his  promise  in  of  parts  of 
that  behalf,  did  not  nor  would  cause  or  procure  due  care  to  be  observed  in  so  ascertaining  and  a  deolara- 
adducing  sufficent  evidence  to  enable  or  entitle  the  plaintiff  to  obtain  a  verdict  in  the  action  tion  in  ns- 
against  the  said  then  defendant,  but  wholly  neglected  and  omitted  so  to  do.    And  by  reawn  and  sumpsiL 
in  consequence  thereof,  and  of  the  careless  and  improper  conduct  of  the  now  defendant  in  and 
ftbout  the  conduct  of  the  siiid  action  fur  the  plaintiff,  afterwards,  to  wit,  on,  &c.  the  plaintiff 
became  and  was  nonsuited  therein.    And  by  reason  thereof  the  plaintiff  bath  been  and  is  greatly 
delayed  and  hindered  in  the  recovery  of  the  said  money  so  claimed  by  him  as  aforesaid,  and  the 
plaintiff  hath  incurred  and  paid,  and  hath  become  liable  to  pay,  to  the  said  O.  II.  diverg  sums 
of  money  amounting  to  a  large  sum,  to  wit,  the  sum  of  ^100,  as  and  for  bis  costs  of  the  defence 
of  the  said  action.     And  thereby  also  the  plaintiff  bath  incurred  great  trouble  and  expense, 
to  wit,  an  expense  of  J&lOO,  in  and  about  the  said  action,  which  hath  been  and  is  by  means  of 
the  said  negligence  and  improper  conduct  of  the  defendant  in  the  premises  become  abortive  and 

unproductive  as  aforesaid.    To  the  damage  of  the  plaintiff  of  Ji ,  and  thereupon  he  brings 

suit,  &c» 

(#)  2  B.  &  P.  265;  N.  B.  172;  2  Saund,  74      C.  82. 
b;  1  Rauod.  228  a;  ante,  266.  (x)  i  Anne,  o.  16;  7  Taunt  642;  1  Moore, 

it)  2  Saund.  74  b;   6  B.  &  C.  295;  ante,      886;  B.  C;  5  Bar.  and  Aid.  712.    But  see  the 
256.  late  case,  8  Moore,  87d|  miUcing  tbb  questioa- 

(tf)  gaund,  879,  880;    Com«  Pig*  Plead,      able, 
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!▼.  ITS  *\Ye  will  consider  the  above  form,  and  its  several  parts,  and  those  of  a 

PARTS,  &c.    jg^ji^y^tiQn  in  general,  under  the  following  heads,  via. 

1.  The  title  of  the  Declaration  as  to  the  Court, 

2.  The  title  of  the  Declaration  as  to  the  Time  when  it  is  filed  or  deliv- 

ered. 
8.  The  venue  in  the  margin. 

4.  The  commencement, 

5.  The  body. 

Inducement. 

Consideration, 

Promise. 

Averments. 

Breach. 

Consequent  damages. 

6.  The  Conclusion. 

7.  The  Profert  of  Deeds,  Probates,  and  Letters  of  Administration,  &c. 

8.  The  Statement  o(  pledges  to  be  discontinued. 

9.  Other  miscellaneous  points. 

1st.  Title  of  1.  Title  of  court  formerly.  In  the  King's  Bench,  when  the  proceedings 
the  Ck)urt  in  were  by  bill,  the  declaration  was  entitled  with  the  name  of  the  prothonotarj 
the  former  or  chief  clerk,  (now  "  Ellenborough,'')  for  enrolling  pleas  in  civil  causes, 
depending  between  party  and  party,  on  the  plea  side  of  the  Court,  and  par- 
ticularly so  when  by  bill  (y).  When  tiie  proceedings  were  by  original,  the 
declaration  was  usually  entitled,  ^'  In  the  King's  Bench  ;*'  and  in  the  Com- 
mon Pleas  and  Exchequer,  the  name  of  the  Court  was  superscribed,  as  in  a 
declaration  by  original  in  the  King's  Bench. 

But  now,  and  since  the  abolition  of  the  previous  varying  writs  to  bring 
the  defendattt  into  Court  in  personal  actions,  bv  the  uniformity  of  process 
act,  2  W.  4,  c.  89,  the  Reg.  Gen.  Mich.  T.  3.  W.  4,  1  reg.  15,  orders  that 
"  every  declaration  shall  in  future  be  eiititled  in  the  proper  Court, ^^  and  if 
that  title  be  omitted  or  be  merely  indorsed,  the'  Court  will  set  aside  the 
declaration  for  irregularity  (^z). 


practice. 


2a.  The  title      2.   Title  as  to  time.     The  title  of  the  Term,  with  reference  to  the  an- 

tk)n1w*to"    ^'^^*  proceedings  ore  tenus,  was  considered  as  a  statement  or  memoran- 

time.  dum  of  the  'time  when  the  plaintiff  and  the  defendant  came  into  Court,  and 

in  form  alleged  his  cause  of  complaint  {a).     This  could  then  only  be  in 

term  time,  when  the  defendant  was  in  Court ;  consequently  a  declaration 

Former         must  formerly  in  general  be  entitled  in  term  (6).     It  was  also  a  general 

tTterm*  "     ^'®  ^^^^  ^^^  declaration  should  be  entitled  of  *the  term  in  which  the  writ 

r   *264  1  ^^^   returnable,  or  of  that  of  the  defendant's  appearance,  and  if  it  were 

entitled  of  a  subsequent  term  it  was  irregular,  and  a  judgment  signed  for 

want  of  plea  thereto  was  also  irregular  (c).     A  declaration  by  bill  must 

regularly  have  been  entitled  of  or  after  the  day  on  which  tlie  bail  had 

been  filed   or  an   appearance  entered,  because   the   bill,  of  which   it    is  a 

copy,  cannot  be  filed  until  the  bail  is  put  in,  which  alone  in  the  King's 

Bench  gives  the  Court  jurisdiction,  and  when  by  reference  to  the  practice 

of  declaring  ore  tenus  the  defendant  was  in  Court  to  hear  the  cause  of 

(y)  Tidd,  9th  ed.  48.  (6)  The  term  in  the  midst  ofwhich  the  king 

{z)  Kippling  V.  Watts,  K.  B.  Mioh.  T.  1885;  dies,  may  be  entitled  in  the  first  year  of  the 

Legal  Observer,  6  Dec.  1886,  p.  86.  incoeeding  king's  reign.     1  Dowl.  Rep.  4t. 

(a)  1  T.  B.  116.  (c)  1  Marsh.  841;  8  T.  R.  624. 
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complaint  (d)  (1);  unless  in  the  case  of  a  declaration  de  bene  esse,  iv.  its 
Therefore,  if  there  he  two  defendants,  and  oiie  of  them  could  not  he  '^"''^»  ^^ 
served  or  arrested  on  the  first  process,  and  he  were  brought  into  Court  upon  ^totiml^ 
another  writ,  returnable  in  a  subsequent  term,  the  declaration  should  be  enti- 
tled of  the  last  term  (e).  So  where  one  of  several  defendants  had  been  out- 
lawed, the  declaration  must  be  entitled  after  such  outlawry  was  complete 
(/)  ;  and  where  a  sole  defendant  could- not  be  served  or  arrested  on  process 
returnable  in  one  term,  and  an  alias  returnable  in  the  next  was  issued,  the 
declaration  might  and  perhaps  should  have  been  entitled  of  the  last  term  {</), 
In  these  cases,  however,  the  plaintiff  could  not  upon  a  declaration  in  chifef 
give  in  evidence  a  cause  of  action  arising  after  the  first  term  (A)  ;  though*  a 
declaration  by  the  bye,  now  (not  allowed,  not  being  founded  on  the  original 
process,  might  have  been  entitled  of  the  second  term,  and  the  plaintiff  therein 
might  give  in  evidence  a  cause  of  action  arising  after  the  first  (i)  (2). 
There  were  formerly  many  decisions  as  to  when  or  not  a  special  title 
"Was  requisite  or  proper,  but  which  now  are  useful  in  explanation  of  the  pre- 
vious practice  {k). 

When  on  the  face  of  the  declaration,  entitled  generally  of  the  term,  it  Consequence 
appeared  that  the  cause  of  action  accrued  after  the  first  day  thereof,  the  ?^  °?'f^^ 
defendant  might  demur   specially  (/).     But   it  was   holden   not  to   be  a  fo^e  2^V.  4, 
ground  of  error  to  entitle  the  declaration  of  the  term  generally,  althongh  o.  89,  and 
the  declaration  showed  that  the  cause  of  action  accrued  after  the  first  day  recent  rules. 
of  the  term  and  during  its  currency  {m).     The  Court  would  formerly  in 
any  case  give  leave  to  amend  ou  payment  of  costs  (n)  (8).     And  it  has 
been  holden,  that  if  after  verdict  it  bo  made  to  appear  upon  motion  in  arrest 
of  judgment    that   the    bill   was    filed    and    declaration   delivered    after 
the  cause   of  action   had  actually  accrued,  *the   plaintiff  was   entitled  to  [  *265  ] 
judgment  without  any  amendment,  for  though  the  declaration  being  gen- 
eral, relate  prima  facie  to  the  first  day  of  the  term,  yet  the  bill  being  filed 
on  a  subsequent  day,  all  the  subsequent  proceedings   related  thereto  by 
the  course  and    practice   of  the  Court   of  which,  if  error  were  brought, 
the    Court  would    ex    officio  take    notice  (o) ;    and    therefore    the   gen- 
eral   title  was    aided    by  reference    to    the   time   of    filing    bail    {p) : 
and  in   another   case   it  was    held    that  after   verdict  the    only   course 
was  to  allege  diminution    (^).     In   general    it   is    no    ground   of    error 
upon  a  judgment  of  an  inferior  Court,  that  the  plaint  was  levied  before 


(d)  2  Lev.  18,  176;  1  Ventr.  186;  Com. 
IHg.  Flearler,  C.  8;  Rep.  Temp.  Hardw.  141; 
Tidd,  0th  ed.  826;  1  B.  &  P.  867;  8  T.  R. 
456. 

(«)  1  Wils.  242. 

(/•)  1  East,  133;  1  Wila.  78. 

iff)  3  T.  R.  627. 

(A)  Id.  624. 

(t)  Id.  627. 

(A:)  Sec  Chitty  on  Pleading,  6th  ed.  298, 
294,  and  2  Crotn.  &  Jer.  464. 

(/)  1  T.  R.  116.  The  demurrer  should  be 
special ,  1  Stra.  21.  It  geems  safer  to  demur, 
or  the  objection  may  be  aided  as  a  Jeofuil  after 
verdict  by  5  G.  1,  e.  18;  see  Andr.  18;  2  Bing. 
469;  10  Moore,  194;  1  M'Cle.  &  Y.  *202:  al- 
though not  perhaps  by  any  of  the  previous  btat- 


utee  of  jeofail.     Cro.  Eliz.  325;  Cro.  Car.  272, 
282,  295;  1  Show.  147;  Sir  Wm.  Jones,  804. 

(m)  2  Bing.  469;  10  Moore,  194;  1  M'Cle. 
&  Y.  202  S  C. 

(n)  7  f.  R.  474;  1  Wils.  78;  Tidd,  9th  edit. 
426,  427;  2  Chit.  Rep.  22.  Amendment  not 
allowed  in  penal  actions,  6  Taunt.  19;  1  Marsh. 
419,  S.  C.- 

(o)  2  Lev.  176;  8  Salk.  9;  1  T.  R.  118;  1 
Vent.  264;  1  Sid.  878.  482;  Bui.  N.  P.  137; 
Tidd,  9th  ed.  428;  ante,  217.  210. 

ip)  2  Lev.  13;  176;  1  Vent.  135;  Bui.  N. 
P.  1:;7,  188;  Carth.  114.  115;  Tidd,  9th  ed. 
428. 

(q)  Carth.  288,  289;  2  Lev.  176;  and 
caoes  in  note  (o),  tupra. 


(1)  Vide  Sabin  v.  Wood,  10  Johns.  219. 

(2)  Rushton  v.  Owston,  2  MM'lell.  &  Young,  202, 
(8)  See  1  Met.  &  Perk.  PIg.  Tit.  Amendment. 
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IT.  ns      tbe  cause  of  actioa  aocmod  (r).     Bj  an  express  profision  {s)  these  oV 
Mi*^*^    jcctions  are  aided  in  the  court  of  Common  Pleas  at  Lancaster.     And  in 
M  to  time,     trespass,  with  a  continoanoe  after  the  term  of  which  the  declaration  was 
entitled,  the  Court  refused  to  arrest  the  judgment  (/). 

If  tbe  action  were  commenced  before  tbe  cause  of  it  accrued,  the  defend- 
ant might  have  pleaded  that  matter  in  abatement  (ti).  Where  the  proceed- 
ings were  entere<l  with  a  general  memorandum  of  the  term,  and  the  cause  of 
action  appeared  in  evidence  to  have  arisen  after  the  first  daj  of  the  term,  tbe 
plaintiff  would  be  nonsuited,  unless  he  produced  or  proved  the  writ,  and 
tberebj  showed  that  it  was  really  sued  out  subsequently  to  the  cause  of  action 
(n)  (1).  And  where  in  a  similar  case  tbe  trespass  complained  of  was  ad- 
mitted by  the  defendant's  plea  <^  son  assatUi  demesne,  the  Court  held  it  to  bd 
well  enough,  for  the  plaintiff  need  not  give  any  evidence  on  that  plea,  unless 
to  aggravate  damages,  and  the  Court  would  not  nonsuit  him,  because  it  was 
amendable  by  a  new  bill  (tr). 

The  declaration  might  also  be  amended  in  this  respect  at  the  instance  of 
the  defendant,  if  necessary  for  his  defence.  Thus  where  tbe  declaration  w:t3 
entitled  to  the  term  generally,  and  the  defendant  pleaded  plene  administravit 
(2:),  or  a  tender  made  before  tbe  exhibiting  of  the  bill,  upon  which  he  would 
give  in  evidence  an  administration  of  assets,  or  a  tender  made  between  the 
first  day  of  term  and  the  day  of  suing  out  the  writ,  it  was  held  that  he 
should  either  call  upon  the  plaintiff  to  entitle  his  declaration  properly  (y) ; 
or  should  plead  thefictum  of  the  Court  specially  (2),  without  calling  upon 
the  plaintiff  to  alter  his  declaration ;  or  should  prove  or  produce  the  writ  on 
the  trial  (^z).  And  where  the  declaration  was  entitled  generally  of  the 
[  4^266  1  ^1*™)  ^t  ^^  ^^^^  ^^^  ^^  defendant  might  give  evidence  at  the  trial  *of  tbe 
time  when  it  was  actually  filed  in  in  support  of  the  plea,  that  the  cause  of 
action  did  not  accrue  within  six  years  next  before  the  exhibiting  of  the  bill 
(a).  But  where  the  plaintiff  improperly  commenced  his  declaration  with  a 
special  memorandum,  stating  that  the  bill  was  exhibited  upon  a  certain  day 
in  vacation,  the  defendant's  only  course  was  to  move  to  set  aside  the  special 
memorandum  (6). 
The  preterU  By  the  present  practice  every  declaration  in  a  personal  action  com- 
practice  as    menced  in  either  of  the  superior  Courts,  (Beg.  Gen.  Mich.  T.  3  W.  4,  reg. 

^^iTmT''  ^^'  ^"^  ^^'"-  '^'  ^  ^^-  *'  '■^g-  ^')  w  to  be  entitled  of  the  day  of  the 
month  and  year  when  actually  filed  or  delivered.  The  neglect  so  to  entitle 
tbe  same  would  in  general  only  be  an  irregularity  and  not  a  ground 
even  of  special  demurrer  (c),  or  for  a  summons  to  compel  plaintiff  to  state 
the  proper  title  {d).  The  date  of  the  writ  need  not,  we  have  seen,  be 
stated  in  the  declaration,  though  it  must  in  the  issue  (e).     As  the  above 

(r)  8  B.  ^  Aid.  605.  688;  1  Wils.  80,  S.  C.  804;  Cowp.  456;  Xidd. 

(s)  89  &  40  Geo.  8,  0.  105.  9th  ed.  427. 

(0  Andr.  250.  {z)  8  Burr.  1241 ;  Tidd<9th  ed.  427;  4  Esp. 

(tt)  Com.  Dig.  Abatement,  G.  0.  .Bep.  72. 

(v)  2  Saund.  I,  n.  1;  Burr.  1241;  1  Bla.  (a)  5  B.  &  C.  149. 

Rep.  312;  BuL  Ni.  PrL  187;  5  Eep.  163;  8  {b)  7  B.  &  C.  407. 

B.  &  C.  829.  (c)  Ncal  v.  Richardson,  2  Dowl.  89;  8  Chit- 

iw)  2  Stra.  1271;  1  Wila.  171.  ty's  Gen.  Prao.  468. 

{x)  Rex  temp.  Hardw.   141;   1  Sid.  488;  (d)  Wilkes  v.  Halilliz,2  Wils.  256»Thomp. 

ridd,  9th  ed.  427.  son  v.  Marshall,  1  Wils.  804. 

(y)  4  Esp.  72;  2  Saund.  1,  n.  1;   1  Stra.  (e)  Du  Pre  v.  Langridge,  2  DowL  584. 

<1)  See  ante,  259,  260,  in  notes. 

(2)  Vide  Dadlow  v,  Watchom,  16  Eut.  89 
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rules  extend  only  to  pei'sonal  actions  commenced  in  the  superior  Courts,  and     iv.  its 
not  to  scire  facias  or  ejectment,  a  declaration  in  ejectment  is  to  be  entitled  'arts,  &o. 
usually  of  the  preceding  term  as  heretofore  (/),  unless  where  the  right  of    -«j'y-  ^uie 
entry  has  accrued  pending  or  after  an  issuable  term,  when  the  statute  1  W. 
4,  c.  70,  sect.  39,  gives  a  new  and  peculiar  right  of  declaring  {ff).     When 
an  action  has  been  removed  from  an  inferior  Court,  the  title  is  to  be  of  the 
term  in  which  the  removing  process  was  returnable. 

As  the  Courts  by  Reg.  Gen.  Hil.  T.  4  W.  4,  at  length  ventured  to  pro-  Repetition 
mulgate  that  there  should  be  no  statement  or  repetition  of  venue  or  place  in  ^^^j^!  ^' 
the  body  of  a  declaration  when  immaterial,  except  in  trespass  qtiare  clausum 
/regit,  or  when  local  description  is  requisite;  it  is  to  be  hoped  that  ere  long 
there  will  be  a  similar  rule  abolishing  the  necessity  for  repetition  of  time, 
when  precise  time  is  immaterial,  but  till  then  time  must  be  repeated,  as  by  the 
word  then,  in  every  distinct  sentence  (A). 

Immediately  after  the  title  of  the  term  follows  the  st^itement  in  the  mar-  sdly.  The 
ffin  of  the  venue  or  county  in  which  the  fects  are  alleged  to  have  occurred,  Venue. 
and  in  which  the  cause  is  to  be  tried  (1).  The  doctrine  of  venues  was  ex- 
plained and  elucidated  by  Lord  Mansfield  in  the  case  of  Fabrigas  v.  Mostyn 
(t),  and  in  Co.  Lit.  125  a,  n.  1,  ''  There  is  a  svbstantial  and  d,  formal  dis- 
tinction as  to  the  locality  of  trials.  The  substantial  distinction  with 
regard  to  matters  arising  within  this  realm  is  where  the  proceeding  is  in 
rem,  and  where  the  eflFect  of  the  judgment  *could  not  be  had,  if  it  were  laid  [  *267  J 
in  a  wrong  place :  as  in  the  case  of  ejectments,  where  possession  is  to  be 
delivered  by  the  sheriff  of  the  county ;  and  as  trials  in  England  are  in  par- 
ticular counties,  and  the  officers  are  county  officers,  the  judgment  could  not 
have  effect  if  the  action  were  not  laid  in  the  proper  county  (A:).  So,  with 
regard  to  matters  that  arise  out  of  the  realm^  there  is  also  a  substantial 
distinction  of  locality,  for  there  are  some  cases  that  arise  out  of  the  realm, 
which  ought  not  to  be  tried  any  where  but  in  the  country  they  arise ;  as  if 
two  persons  fight  in  France,  and  both  happened  casually  to  be  here,  one 
should  bring  an  action  of  assault  against  the  other,  it  might  be  a  doubt 
whether  such  an  action  could  be  maintained  here ;  because,  though  it  is  not 
a  criminal  prosecution,  it  must  be  laid  to  be  against  the  peace  of  the  king, 
but  the  breach  of  the  peace  is  merely  local,  though  the  trespass  against  the 
person  is  transitory  (/)  (2).  So  if  an  action  were  brought  relative  to  an 
estate  in  a  foreign  country,  where  the  question  was  a  matter  of  title  only, 
and  not  of  damages,  there  might  be  a  solid  distinction  of  locality  "  (m.) 

*•  T\\Q  formal  distinction  arises  from  the  m^e  of  trial ;  for  trials  in  Eng- 


(/ )  Doe  dem.  Fry  v»  Roe,  8  Moore  &  Scott, 
870;  Doe  dem.  Gillet  v.  Roe,  id.  876;  1  Crom. 
M.  4-  Ros.  10;  4  Tyrw.  S.  C;  Doe  v.  Evans, 
2  Adol.  &  El.  11;  1  Bing.  N.  C.  263;  1  Dowl.4. 

(^)  1  W.  4,  c.  70,  sect.  86. 

<A)  AnU,  250,  note  {d). 

(i)  Cowp.  176,  177.  See  2  Camp.  274. 
And  as  to  venues  in  geiieral.  See  Com.  Dig. 
Action,  N.  and  Pleader,  C.  20;  Bac.  Ab.  Ac- 


tion, A.  a;  Yin.  Ab.  Trial,  H.  a.  2,  &c.  and 
Place.  7  Co,  3.  Stephen,  2d  edit.  328. 

{k)  7  T.  a  687,  688;  Post,  268. 

(/)  Sed  qveere,  for  the  contra  pacem  is  not 
now  traversable,  see  2  Bla.  Rep.  1058;  Vin. 
Ab.  Contra  Pacem. 

(to)  1  Stra.  646;  4  T.  R.  503.  Sed  quare, 
if  there  be  no  court  of  judicature  to  resort  to 
abroad.     Id.  Ibid.  6  East,  599. 


(1)  If  the  Tenue  is  substantially  laid  it  is  sufficient  Gassett  v.  Palmer,  8  M'Lean,  105. 
Where  no  venue  is  laid  in  the  body  of  the  declaration,  reference  must  be  had  to  the  margin,  and 
the  venue  there  is  sufficient.     Slate  v.  Post,  9  John.  81 ;  Clapp  v.  Oilman,  2  Black!  45. 

In  Massachusetts  the  venue  in  a  transitory  action  is  matter  of  form,  and  an  amendment,  chang- 
ing the  Tenue,  made  after  general  issue  was  pleaded,  may  be  allowed.  Qay  v.  Homer,  13  Pick 
685. 

(2)  But  see  Smith  v.  Ball,  17  Wead.  828. 
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IV.  ITS  land  being  by  jury^  and  the  kingdom  being  divided  into  counties,  and  each 
PARTS,  &c.  county  considered  as  a  separate  district  or  principality,  it  is  absolutely 
8dl^.  The  necessary  that  there  should  be  some  county  where  the  action  is  brought  in 
particular,  that  there  may  be  a  process  to  the  sheriff  of  that  county  to  bring 
a  jury  from  thence  to  try  it  {n).  This  matter  of  form  goes  to  all  cases 
that  arise  abroad ;  but  the  law  makes  a  distinction  between  transitory  and 
local  actions.  If  the  matter,  which  is  the  cause  of  a  transitory  action,  arise 
within  the  realm,  it  may  be  laid  in  any  county,  the  place  not  being  material ; 
as  if  an  imprisonment  be  in  Middlesex,  it  may  be  laid  in  Surrey,  and 
though  proved  to  be  done  in  Middlesex,  it  does  not  at  all  prevent  the  plain- 
tiff from  recovering  damages.  The  place  of  transitory  actions  is  never 
material,  except  where  by  particular  acts  of  parliament  it  is  made  so ;  as 
in  the  case  of  churchwardens  and  constables,  and  other  cases  which  require 
the  action  to  be  brought  in  the  proper  county.  The  parties,  upon  sufficient 
ground,  have  an  opportunity  of  applying  to  the  Court  in  time  to  change 
the  venue,  but  if  they  go  to  trial  without  it,  that  is  no  objection.  So  all 
actions  of  a  transitory  nature  that  arise  abroad  may  be  laid  as  happening  in 
an  English  county ;  but  there  are  occasions  which  make  it  absolutely  neces- 
sary to  state  in  the  declaration  that  the  cause  of  action  really  happened  abroad ; 
as  in  the  case  of  specialties,  where  the  date  must  be  set  forth,  if  the  declara- 
tion state  a  specialty  to  have  been  made  at  Westminster,  in  Middlesex, 
and  upon  producing  the  deed,  it  bear  date  at  Bengal,  the  action  is 
I  *^QQ  1  gone  (o),  '^because  it  is  such  a  variance  between  the  deed  and  the 
declaration  as  makes  it  appear  to  be  a  different  instrument  (1)  ;  but  the 
law  has  in  that  case  invented  a  fiction,  and  has  said,  the  party  shall  first  set 
out  the  description  truly,  and  then  give  a  venue  only  for  form,  and  for  the 
sake  of  trial  by  a  videlicet  in  the  county  of  Middlesex,  or  any  other  county." 
From  these  observations  it  appears  that  the  points  as  to  venues  may  be 
considered  practically,  with  reference,  1st,  To  where,  or  in  what  county,  the 
venue  is  to  be  laid;  2dly,  How,  and  in  what  parts  of  the  declaration, 
it  is  to  be  stated ;  and  8dly,  The  consequences  of  mistake  and  when  they 
are  aided. 

1st.  The  venue  is  either  local  or  transitory  ;  if  local,  it  must  be  laid  and 
the  cause  be  tried  in  the  county  in  which  the  cause  of  action  arose,  or  the 
injury  was  really  committed,  although  even  then  subject;  to  be  tried  by  the 
court  or  a  judge  in  any  other  county  or  place  under  3  &  4  W.  4,  c.  42,  sect. 
22.  And  if  the  venue  be  transitory,  it  may  be  laid  in  the  declaration  and  the 
cause  tried  in  any  county  (/>)  subject  also  then  to  its  being  changed  by  the 
Court  in  some  cases,  if  not  laid  in  the  county  where  the  cause  of  action  really 
arose  (7).  We  will  consider  when  the  venue  is  local  or  transitory  at  common 
law.  and  when  it  is  local  hj  statute. 

When  the  cause  of  action  could  only  have  arisen  in  a  particular  place  or 
country,  it  is  local,  and  the  venue  must  be  laid  therein.  As  in  real  actions, 
mixed  actions,  waste,  quare  impedit,  or  ejectment,  for  the  recovery  of  the 
seisin  or  possession  of  land,  or  other  real  property  (r).  *  So  actions,  though 

(n)  Co.  Lit.  125  a,  b.  the  venue  after  it  has  been  changed  on  the  de- 

(0)  Sed  quare;  and  vide  post ^  270  4"  n.(9).  fendant*8  application,  id.  611;  and  see  fully 

(p)  2  Saund.  74,  note  2;  Glib.  C.  P.  84.  8  Chitty's  Gen.  Prac.  646  to  658,  for  the  recent 

Iq)  As  to  changing  the  Tenue,8eeTidd,  9th  decisions  as  to  changing  veniie, 
edit.  601.    l^hen  the  plaintiff  may  bring  back  (r)  4  T.  R.  504;  2  Bla.  Rep.  1070;  Com 


(1)  Vide  Alder  v.  Griner,  18  Johns.  450. 
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merely  for  damages,  occasioned  by  injuries  to  real  property,  arc  local,  as     '^*  *^ 
trespass  or  case  for  nuisances  (*)  (1),  or  waste,  &o.  to  bouses,  lands,  water-   ^'*1?"L  ^' 
coursfe,  riglit  of  common,  ways,  or  otber  real  property,  unless  there  were    y/nue.  * 
some  contract  between  the  parties  on  which  to  ground  the  action  (/)  (2).  w^eQ  ti^e 
And  if  the  land,  &c.  be  out  of  this  kingdom,  the  plaintiff  has  no  remedy  in  venae  is 
the  English  Courts ;  at  least  if  there  be  a  Court  of  justice  in  the  country  in  ^^^^^ 
which  the  land  is  situate,  to  which  he  may  resort  (i/).     When  the  parties 
consent^  with  leave  of  the  Court,  to  try  a  local  action  in  another  county, 
such  consent  should  appear  upon  the  record  (or),  as  it  does  by  suggestion 
when  the  Court  or  a  judge  order  the  trial  or  inquiry  to  take  place  in  another 
county  under  3  &  4  W.  4,  c.  42,  sect.  22.     Where,  however,  an  injury  has 
*been  caused  by  an  act  done  in  one  county  to  land,  &c.  situate  in  another  [  *269    ] 
{y) ;  or  whenever  the  action  is  founded  upon  two  or  more  material  facts, 
which  took  place  in  different  counties,  the  venue  may  be  laid  in  either  {z) 
(3).     The  venue  in  replevin  is  local  (a)  (4). 

In  action  of  debt,  or  in  scire  facias  oji  a  recognizance  of  bail  by  bill, 
when  that  process,  now  abolished,  was  in  force,  and  }n  action  of  debt  on 
a  judgment  of  a  Court  of  record,  the  venue  must  be  laid  in  the  county 
where  the  record  is  (5) ;  as  in  Middlesex,  upon  the  judgment  or  recogni- 
sance of  either  of  the  superior  Courts  at  Westminster  {b) ;  and  in  scire  fa- 
cias on  a  recognizance  of  bail  by  original  in  K.  B.  the  venue  might  be 
laid  in  Middlesex,  though  all  the  previous  proceedings  were  in  another 
county  (c)  (6).  Upon  a  recognizance  of  bail  in  C.  P.,  the  venue  might  in 
scire  facias  be  in  the  county  where  the  bail  piece  was  taken,  or  in  Mid- 
dlesex ((/).  But  a  scire  facias  on  a  judgment,  being  only  a  continuation 
of  the  former  suit,  and  not  an  original  proceeding,  must  be  laid  in  the 
county  where  the  venue  was  first  laid  (7),  the  defendants  being  supposed 

Dig.  Action.  N.;  7  T.  R.    687,  688;  Cowp.  Campb.  266,  a  C.)  7  Co.  1;  8  Leon.  141;  2 

176;  7  Co.  2  b;  8  Lev.  Ill;    Biic.  Ab    Ac-  T.  R.  2il;  7  Id.  688;  Com.  Dig.   Action,  N. 

tions.  Local  and  Transitory,  A.;  2  East,  408,  8,  11.     In  debt  aui  iam  for  usury,  the  venue 

4^.  should  be  laid  where  the  interest  was  taken, 

(<)  1  Taunt.    879;  11  East,  226;  2  East,  although  the  contract  was  made  in  another 

497;  6  Taunt.  789.  county,  8  B.  4-  C.  700;  6  D.  &  R.  616,  3.  C. 

<0  1  Taunt.  879.  (a)  1  Saund.  847,  n.  1. 

(tt)  4  T.  R.  608;  1  Stra.  646;  Cowp.  180;  {b)  Tidd,  6th  edit.  1122;  Vin.  Ab.  Trial.  H. 

6  East.  608,  699.  a,  2,  pi.  17;  Hob.  196.     As  to  venue  in  an 

(x)  Co.   Lit.  125  b.  126  a,  n.  1;  1  Wils.  action  on  a  recognizance  taken  before  a  com- 

298;  Tidd,  9th  edit.  606.  missioner  at  Durham,  see  2  Moore,  66. 

(y)  6  Taunt.  29.  (c)  6  East,  461. 

(£)    2    Taunt    262,    (which  ttverrules  2  {d)  6  East,  462.  n.  b;  Tidd,  9th  edit.  1122. 

(1)  Sumner  «.  Finegan,  16  Mass.  284;  Livingston  v,  Jefifcrson,  1  Brock,  203;  Roach  v.  Dam- 
ron,  2  Humph., 426;  Graves  r.  M'Keon,  2  Denio,  689.  By  statute  in  Virginia,  trespass  quart 
elaunum  fretjiU  is  a  transitory  action.  Livingston  v.  Jefferson,  1  Brock.  203.  The  right  of 
property  in  chattels,  that  has  become  such  by  severance  from  the  freehold,  cannot  be  tried  in  a 
transitory  action.  Powel  v.  Smith,  2  Watts,  127;  Brown  v.  Caldwell,  10  Serg.  &  K  114;  Ba- 
ker 9.  Howell,  6  Serg.  &  R.  476. 

(2)  See  Sumner  v.  Finegan,  15  Mass.  284;  Livingston  v.  Jeflferson,  1  Brock.  208.  In  Lewis 
V.  Martin.  1  Day,  268,  it  was  held  that  an  action  of  account,  for  the  rents  and  profits  of  land, 
might  be  brought  in  a  different  county  fh)m  that  in  which  the  lands  lie. 

(3)  Vide  Bogart  v.  Hildreth,  1  Caines,  2;  Marshall  v.  Hosmer,  8  Mass.  23. 

(4)  Robison  v.  Mead.  7  Mass.  868;  Williams  v.  Welch,  6  Wend.  290.  Although  brought  for 
a  cause  of  action  for  which  trespass  de  bonis  atport(Ui$  would  lie,  ib.  Atkinson  v.  Holcomb,  4 
Cowen.  46,  6.  In  Pennsylvania,  replevin  is  a  transitory  action,  Powel  v.  Smith,  2  Watts,  127 

(6)  Ace.  Biirnes  r.  Kenyon,  2  Johns.  Cas.  881;  Smith  v.  Clark,  1  Pike,  68.  An  action  on  a 
foreign  judgment,  when  the  plaintiff  is  not  an  inhabitant  of  the  state,  may  be  brought  in  any 
county.     Mitchell  r.  Osgood,  4  Oreenl.  124.    • 

(G)  Debt  on  bail  bond  is  transitory,  though  the  action  must  in  general  be  brought  in  the  same 
court  as  the  original  suit.    Post,  vol.  2.  446,  note. 

(7)  Ago.  M'Gill  v.  Perrigo,  9  Johns.  269. 
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r.  Ily.  The 
Venue. 


When  the 
venue  is 
transitory. 


to  reside  in  that  county  (e).  Debt  for  arrears  of  a  rent  charge  against 
the  pernor  of  the  profits  not  being  the  original  grantor,  is  local,  tluj  de- 
fendant being  chargeable  in  respect  to  his  possession,  and  not  on  the  contract 
(/).  And  it  has  been  decided  that  an  action  for  breach  of  a  custom  or  by- 
law of  town  is  local,  but  that  debt  on  a  charter  is  not  (^). 

In  all  actions  for  injuries  ex  delicto  to  the  person  or  to  personal  property, 
the  venue  is  in  general  transitory,  and  may  be  laid  in  any  county,  though 
committed  out  of  the  jurisdiction  of  our  Courts  (A)  or  of  the  king's  do- 
minions {%)  (1).  Thus,  actions  for  assaults,  batteries,  and  false  imprison- 
ment (Ar) ;  and  for  words  and  libels  (/)  ;  even  for  setting  up  a  defamatory 
mark  on  the  plaintiff's  house,  denoting  that  it  was  a  house  of  ill-fame,  being 
a  personal  injury  to  the  plaintiff's  character,  and  not  considered  as  an 
injury  to  the  building  (jn) ;  and  for  taking  away  or  injuring  personal  pro- 
perty (n) ;  and  for  escapes  (2)  and  false  returns  (o)  ;  and  upon  bail-bonds 
[  *270  ]  (/>)  ;  are  transitory  (8).  In  general,  *also  actions  founded  upon  contracts 
are  transitory,  though  made  and  even  stipulated  to  be  performed  out  of  the 
kingdom,  for  debit um  et  contractus  sunt  nidlius  loci  (j).  Thus,  account ; 
assumpsit ;  and  covenant  between  the  original  parties  to  the  deed,  and  their 
executors ;  and  debt,  even  for  use  and  occupation  (r)  (4)  ;  and  detinue ; 
are  in  general  transitory  {s).  Formerly  also  the  necessity  that  in  a  baila- 
ble action  by  original  in  the  King's  Bench,  the  venue  must  not  vary  from 
the  original  writ,  must  have  been  kept  in  view  (/),  though  that  was  alter- 
ed by  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  40,  and  now  tTie  proceedings  by 
original  writ  in  personal  actions  has  been  abolished  by  2  W.  4,  c.  39.  In 
those  transitory  actions  also  in  which  the  Court  would  change  the  venue 
on   the    defendant's   application,   and    where   the   plaintiff  might   wish   to 


(«)  Tidd,  9th  edit.  112?. 
(/ )  Hob.  87;  Vin.  Ab.  Trial,  H.  a,  2  pi.  16. 
iff)  2  Bla.  Rep.  168. 

{h)  Cowp.  161;  Com.  Dig.  Action,  N.  12. 
(i)  Id.;  2  Bla.  Rop.  1058;  Bed  quare,  Cowp. 
176. 

(k)  Cowp.  161 ;  Co.  Lit.  282. 

(/)  1  T  R.  671. 

(m)  11  East,  226;  2  Campb.  8.  S.  C. 

(n)  Com.  Dig.  Action,  N.  12;   Salk.  670. 


Vin.  Ab.  Trial.  H.  a,  2,  pi.  12;  1  T.  R.  479. 

(0)  1  Wils.  886;  Salk.  670;  1  East,  114. 

(p)  Fort.  866;  Stra.  727;  Ld.  Raym.  1455. 
See  1  Saund.  74,  n.  h.  5th  edit 

(q)  Com.  Dig.  Action,  N.  12;  1  Saand.  74. 
241  b;  Cowp.  180;  1  Stra.  612;  Ld.  Raym/ 
1852. 

(r)  5  Taunt.  26. 

(s)  Gilb.  C.  P.  84;  1  Saand.  74,  n.  2. 

(0  Jinte,  244. 


(1)  Ace.  Glen  v.  Hodges,  9  Johns.  67.  Actions  for  aasaul^and  battery  are  transitory.  Watts 
V.  Thomas,  2  Bibb,  458;  Redgrave  v.  Jones,  1  Har.  &  M'Hen,  195;  Smith  v.  Bull,  17  Wend. 
828.  So  an  action  will  lie  here,  for  a  trespass  committed  on  board  of  a  foreign  vessel,  on  the 
high  seas,  where  both  parties  are  foreigners;  but  it  rests  on  the  sound  disoretion  of  the  court  to 
exercise  juris'liction  or  not,  according  to  the  circumstances  of  the  case;  and  where  an  action 
WAS  brought  for  an  assault  and  battery  committed  on  board  of  a  British  vessel,  on  the  high  seas, 
by  a  seaman  against  the  master,  both  parties  being  British  subjects,  and  intending  to  return  to 
their  own  country  at  the  completion  of  the  voyage,  the  court  refused  to  take  cognizance  of  tho 
cause,  but  left  the  injured  party  to  seek  redress  in  the  courts  of  his  own  country.  Gardner  v, 
Thomas,  14  Johns.  184.  But  where  a  foreign  seaman  is  legally  discharged  from  tho  vessel  in 
this  country,  the  action  may  be  maintained.  Johnson  v.  Dalton,  1  Cowen,  548.  In  Ohio,  all 
personal  actions  are  transitory,  and  may  be  brought  in  any  county  in  which  process  can  be 
served  on  the  defendant.  Qenin  v.  Grier,  10  Ohio,  209.  An  action  against  a  town  to  recover 
damages  caused  by  defects  in  a  highway  is  transitory  and  may  be  brought  in  any  county.  Ti- 
tus V.  Frankfort,  8  Shepley,  89;  Hunt  v.  Pownall,  9  Vermont,  411. 

(2)  Vide  Bogert  v.  HilJreth,  1  Caines,  1,  8,  4. 

(8)  So  case  against  a  Bheriff,  for  refusing  to  assign  a  bail  bond,  is  transitory.  •  Proflecutaons, 
under  the  bastardy  acts  are  transitory.  Dennett  v,  Kneeland,  6  GreenL  460;  Commonwealth 
V.  Cole,  6  Mass.  519. 

(4)  Corporation  of  New  York  v.  Dawson,  2  Johns.  Cas.  325.  Low  v.  Hallett,  2  Caines,  874; 
Egler  r.  Marsden,  5  Taunt.  25;  King  r.  Fraser,  6  East,  852,  858;  Ueawood  v.  Gheeseman,  S 
Serg.  &  Rawie,  500. 
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bring  it  back  again  to  the  county  where  it  was  first  laid,  upon  the  usual      iv.  its 
undertaking  to  give  material  evidence  in  that  county,  it  was  necessary  to  hiy    ^'abw,  &c. 
the  venue  in  the  first  instance  in  that  county  in  which  such  material  evidence  ^^^'  "^^ 
could  be  given  («). 

In  an  action  upon  a  lease  for  non-payment  of  rent,  or  other  breach  of  xhe  venue 
covenant,  when  the  action  is  founded  on  the  privity  of  ccmtraci,  it  is  trails-  in  actions  on 
itory^  and  the  venue  may  be  •  laid  in  any  county :  but  when  the  action  is  l®^^^. 
founded  on  the  privity  of  estate  it  is  local^  and  the  venue  must  be  laid  in 
the  county  where  the  estate  lies  (v)  (1).     These  points  may  be  considered 
as  they  arise ;  1st.  Between  the  original  parties  to  the  lease ;  2dly.    In  the 
case  of  an  alienation  of  the  estate  or  the  lessor  ;  and  3dly.   Where  the  estate 
of  the  lessee  has  been  assis^ned. 

1st.  In  an  action  of  the  debt  or  covenant  by  the  lessor,  or  his  executor  or 
administrator,  against  the  lessee,  or  by  the  lessee  against  the  lessor,  the  ac- 
tion being  founded  on  the  mere  privity  of  contract,  is  transitory,  and  though 
the  land  lie  abroad,  and  the  action  may  be  brought  in  England  (x)  (2)  ;  and 
debt  for  use  and  occupation  in  the  detinet  only,  by  the  lessor  against  the 
executor  of  the  lessee,  is  transitory  {y) ;  but  if  the  action  against  the  execu- 
tor be  in  the  debt  and  detinet,  he  being  charged  as  assignee,  the  venue  is 
local  (z).  An  action  of  assumpsit  against  a  party  who  succeeds  an  original 
tenant  and  impliedly  engages  to  observe  the  original  terms  of  tenancy  is 
transitory  and  not  local  (a). 

*2dly.  An  action  of  covenant  hj  the  assignee  of  the  reversion  against  [  ♦271  ] 
the  lessee,  or  by  the  lessee  against  the  assignee  of  the  reversion,  upon  an 
express  covenant  contained  in  the  lease,  and  running  with  the  estate  in  the 
land,  is  transitory  by  the  operation  of  32  Hen.  8,  c.  34  (6)  (3)  ;  which 
transfers  the  privity  of  contract  with  respect  to  such  covenants,  to  and 
against  the  assignee  of  the  lessor,  in  the  same  plight  as  the  lessor  had  them 
against  the  lessee,  or  the  lessee  against  the  lessor,  (c).  But  in  debt  by  the 
assignee  {d),  or  devisee  {e),  of  the  lessor  against  the  lessee  which  is  sus- 
tainable at  common  law,  and  is  founded  on  the  privity  of  estate,  the  action  is 
local  (4). 

3dly.  If  an  action  of  debt  or  covenant  be  brought  by  the  lessor  (/); 
or    bis   personal   representative   {g) ;    or  by  the    grantee  of   the  rever- 


(u)  6  East,  488»  484;  1  Chit.  R.  691  a. 
877;  2  B.  &  A.  918. 

(o)  As  to  the  four  different  descriptions  of 
privities,  and  in  general  how  far  they  affect 
the  venue,  see  the  argument  in  8  T.  B.  894; 
Walker's  Case,  8  Co.  28;  and  1  Saund.  287  to 
242,  and  the  notes  6  4r  6;  and  see  Tidd,  9th 
edit.  429;  8  Bing.  460. 

(x)  1  Saund.  241  b.  n.  6;  Stra.  776;  2 
East,  679. 

(y)  Giib.  l)ebt.498;  Gilb.  C.  P.  91. 

{z)  Id.;  2  Ley.  80;  Vin.  Ab- Trial,  H.  a.  2, 
pi.  22. 

(a)  Buckworth  v,  Simpson  and  others,  1 


Crom.  M.  &  Ros.  884. 

(6)  1  Saund.  287,  241  b,  n.  6;  Carth.  188; 
1  Wils.  166;  8  T.  R.  894.  Privies  in  blood, 
as  the  heir  of  lessor,  might  sue  in  covenant  at 
common  law,  8  T.  R.  895. 

(c)  Id,  ibid.;  1  Saund.  287,  241,  b,  n.  6;  8 
T.  R.401,  402.. 

{d)  1  Saund.  288,  241  c,  n.  6;  Cro.  Car. 
188;  1  Wils.  165. 

(e)  Sir  W.  Jones,  58;  Yin.  Ab.  Trial,  H.  a, 
2;  Latch.  271;  Tidd.  9th  edit.  4*29. 

if)  2  East,  579,  680;  6  Mod.  194;  7  T.  R. 
588. 

(ff)  Latch.  197. 


(1)  Lienow  v,  Ellis,  6  Mass.  881;  Birney  v.  Haine,  2  Litt  868;  White  v.  Sanborn,  6  N.  H. 
220. 

(2)  See  Hen  wood  v.  Cheeseman,  8  Scrg.  k  R.  500. 

(8)  The  English  Statute  is  in  force  in  Pennsylvania,  except  such  parts  as  relate  to  the  king 
of  England  and  his  grantees.  Robert's  Dig.  "227,  2  Binney,  620.  See  Hen  wood  r.  Cheeseman, 
8  Serg.  &  R.  502.  Vide  the  corresponding  statutes,  sess.  86,  c.  81,  s.  12,  Laws  N.  Y.  1  R.  L 
868,  and  by  s.  8,  the  provisions  of  the  act  are  extended  to  grants  in  fbe»  reserving  rent 

(4)  Vide  Corporation  of  New  York  v,  Pawson,  2  Johns.  Cas.  885. 
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IT.  TO      gjQjj  ^^^  ^j^ .  against  the  assi^icnee  of  the  lessee  (2)  ;  or  in  an  action  of 
sun    Tha      ^*^^^  against  the  executor  of  the  lessee  in  the  debt  and  detinet  {%) ;  the 
Vtnue,         venae  is  lacal,  and  must  be  laid  in   the  county  where  the   land  lies  (At). 
And. in  a  recent  case  in  covenant  against  the  assignee  of  the  lessee  of 
premises,  described   in  the  declaration    as  situate  within   the   liberties  of 
Berwick'tipon'  Tweedy  it  was  held  that   the  venue  could   not   be   laid   in . 
Northumberland  {P).     If  the  land  be  out  of  England,  no  action  on   the 
privity  of  estate  can  in  general  be  supported  in  this  country  (m).     The 
action  at  the  suit  of  the  lessor  against  the  assignee  of  the  lessee,  was  given 
by  the  common  law,  and  was  local  in  respect  of  the  privity  of  estate,  the 
privity  of  contract   being    destroyed    by   the    assignment   (w);    and   the 
assignee  of  the   reversion  must  also  sue  the  assignee  of  the  term   in   the 
county  where  the  land  lies,  because  the  statute  32  Hen.  8,  transfers  the 
privity  of  contract  to  the  assignee  in  the  same  manner  as  the  lessor  had  it 
(o).     For  the  same  reason,  covenant  by  the  assignee  of  the  lessee  against 
the  lessor,  or  the  grantee  of  the  reversion,  is  local ;  for  it  lies  at  common 
law  only  in  respect  of  the  privity  of  estate,  in  which  case  the  venue  is  always 
local  (p). 
Venue  when      The  statute  31  Eliz.  c.  5,  s.  2,  enacts,  "  that  in  any  declaration  or  in-  * 
local  by        formation,  the  offence  against  any  penal  statute  shall  not  be  laid  to  be  done 
\  "*272  1  ^^  ^^^  other  county  but  where  the  contract  or  other  mailer  ^alleged  to  be 
*^  ■'  the  offence  was  in  truth  done  (y) ;  and  the  statute  21  Jac.  1,  c.  4,  s.  2, 

enacts,  '*  that  in  all  informations,  declarations,  &c.  for  any  oflfence  against 
any  penal  statute,  whether  on  the  behalf  of  the  king  or  any  other  person, 
the  offence  shall  be  laid  and  alleged  to  have  been  committed  in  the  county 
where  such  offence  was  in  truth  committed,  and  not  elsewhere ;  or  the  de- 
fendant, upon  the  general  issue,  shall  be  found  not  guilty  "  (3).  And  in 
a  penal  action  for  the  omission  of  a  local  duty,  prescribed  by  a  statute,  the 
venue  is  local  (r).  Lord  Holt's  opinion  appears  to  have  been,  that  the 
statute  21  Jac.  1,  c  4,  s.  2,  extended  to  ^wA^ey^ew^  statutes  («),  but  a  contra- 
ry doctrine  was  for  some  time  entertained  (/).  It  has  however  been  recently 
determined,  that  the  first-mentioned  statute,  31  Eliz.  c.  5,  s.  2,  extends  as 
well  to  subsequent  as  to  prior  penal  statutes,  arid  consequently  in  all  penal 
actions  the  venue  is  now  local  (w)  (4).  This  statute  also  extends  to 
offences  of  omission  as  well  as  commission  {v) ;  and  a  penal  action  for  non 


(A)  1  Saand.  241,  o.  note  6;  7  T.  R  588;  2 
East,  680;  1  Show.  191. 

(i)  Ante,  270,  note  (r);  8  Keb.  876. 

{k)  2  East,  580. 

(/)  3  Bing.  459. 

{m)  1  Show.  190,  190;  Bao.  Ab.  Actions 
Local  and  Transitory,  A.  a.  And  see  4  T.  R. 
603;  Ante,  267,  note  (m). 

(n)  Sid.  889. 

(o)  1  Saund.  241  c;  1  Show.  199. 

(77)  6  Co.  17  a;  1  Saand.  241  d,  note  6. 

{q)  As  to  debt  for  penalties  against  usury, 
see  ante,  209,  note  (7). 


(r)  4  East,  898. 

(«)  Lord  Raym.  878. 

(0  Parker's  Rep.  186;  Andr.  26;  2  Str. 
1081;  1  Salk.  872,  878;  Com.  Dig.  Action,  N. 
10;  Bac.  Ab.  Action,  qui  iam,  &,  1  Saund. 
812  c.  in  the  notes;  Bui.  N.  P.  195;  Tidd,  9th 
ed.  480. 

(u)  8  M.  &  Sel.  429;  5  Taunt.  764;  1 
Marsh.  820;  S.  C;  9  East,  296;  Tidd,  9th 
edit.  480,  see  8  Campb.  78. 

(»)  5  M.  &  SeL  427;  2  Chit.  Rep.  420,  S. 
C.  there  are  several  exceptions  in  the  act,  see 
Tidd,  9th  ed.  430. 


(1)  White  V.  Sanborne,  6  N.  Hamp.  220,  Clarkson  v.  Gifibrd,  1  Caines,  5. 
•     (2)  Vide  Corporation  of  New  York  0.  Dawson,  2  Johns.  Cas.  886. 

(8)  And  the  statute  of  the  State  of  New  York,  sess.  11,  c.  9,  s.  2.  1  R.  D  99,  is  to  the  same 
effect     See  2  Rev.  Stat.  480,  481,  et  seq. 

(4)  The  Statute  of  the  State  of  New  ifork,  cited  above,  speaks  of  actions  to  be  commenced  on 
any  penal  statute,  made,  or  to  be  made,  and  consequently  is  prospective. 
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residence  must  be  brought  in  the  county  in  which  the  living  is  situated  (2:). 

But  neither  of  the  above  statutes  extends  to  actions  brought  by  the  party  3jJ"\^^ 

grieved  (y).     Upon  the  common  law  principle,  where  there  are  two  material  yenue, 

facts  to  constitute  the  offence  against  a  penal  statute,  and  one  happened  in 

one  county,  and  the  other  in  another  county,  it  has  been  supposed  that  the 

vciiue  might  be  laid  in  either  {z).     But  where  an  usurious  contract  was 

made  in  one  county,  and  the  usurious  interest  is  taken  in  another,  in  an  action 

for  the  penalty,  the  venue  must  be  laid  in  the  latter  county  (a)  (1) ;  and 

according  to  the  terms  of  21  Jac:  1,  c.  4,  s.  2,  it  seems  safer  to  lay  the  venue 

in  the  oounty  where  the  offence  was  committed  or  perfected. 

Same  actions  against  particular  persons,  which  would  otherwise  be  tran- 
sitory, must,  by  different  statutes,  be  laid  in  the  county  where  the  facts  were 
committed,  or  tlie  plaintiff  will  be  nonsuited.  Such  are  actions  upon  theco^e 
or  trespass  against  justices  of  the  peace,  mayors,  or  bailiffs  of  cities  or 
towns  corporate,  headboroughs,  port-reves,  constables,  tithing-men,  church- 
wardens, &c.  or  other  persons  acting  in  their  aid  and  assistance,  or  by  their 
command  (6),  for  any  thing  *dmie  (c)  in  their  official  capacity  (2) ;  and  r  *278  1 
actions  against  any  person  for  anything  done  by  him  as  an  officer  of  the  Excise 
(rf),  or  Customs  (e),  or  against  any  other  person  acting  in  his  aid  in  execu- 
tion or  by  reason  of  his  office  ;  or  for  any  thing  done  in  pursuance  of  the  act 
for  consolidating  the  provisions  of  the  acts  relating  to  the  duties  under  the 
management  of  the  commissioners  for  the  affairs  of  Taxes,  or  any  act  for 
granting  duties  to  be  assessed  under  the  regulations  of  the  act,  &c.  (/).  So, 
the  venue  is  local  in  an  action  against  an  officer  of  the  army,  navy, 
or  marines,  for  any  thing  done  in  the  execution  of  or  by  reason  of  his  office 
(j/) ;  or  against  any  person  for  any  thing  done  in  pursuance  of  the  acts 
relative  to  larceny,  &c.  or  malicious  injuries  to  property  (A).  And  by  the 
statute  42  Geo.  3,  c.  85,  s.  6,  the  provisions  of  the  statute  21  Jac.  1,  c.  12, 
with  regard  to  the  venue,  &c.  are  extended  to  all  persons  in  any  jmblic  em- 
ployment^ or  any  office,  station,  or  capacity,  either  civil  or  military,  either 
in  or  out  of  the  kingdom ;  and  who,  under  any  act  of  parliament,  &c.  have, 
by  virtue  of  any  such  employment,  &c.  power  to  commit  persons  to  safe  cus- 
tody ;  provided  always,  that  when  any  action  upon  the  case,  trespass,  battery, 
or  false  imprisonment,  shall  be  brought  against  any  such  person  in  this 
kingdom,  for  or  upon  any  act  done  out  of  the  kingdom,  the  plaintiff  may  lay 
such  act  to  have  been  done  in  Westminster,  or  any  county  where  the  defend-  * 
ant  shall  reside. 


(x)  Jd. 

(y)  1  Show.  854;  Bui.  N.  P.  196;  Tidd,  9th 
cd.  436. 

(z)  2  Taunt.  252;  2  Catnpb.  266,  8.  C.  4 
East,  885;  Tidd.  9th  ed.  480;  an<e,  269;  xe^^ 
qua  re,  see  the  words  of  statute  21  Jac.  1,  c.  4, 
ante,  269,  and  note  (a)  infra. 

(a)  8  B.  &  C.  700;  5  D.  &  R.  616,  S.  C. 

(6)  21  Jac.  1,  c.  12,  8.  5.  This  statute  is 
not  in  force  in  Maine.  Campbell  v.  Thompson, 
4  Sheplej,  117.  Whether  a  person  who  detiret 
a  constable  to  act,  and  who  aaittt  him,  is 
within  this  provision,  see  Holt,  N.  P.  R.  478; 
8  Campb.  257;  2  Stark.  R.  445. 


(r)  Q«neral  construction  of  the  words  "  for 
any  thiog  done,''  see  Tidd,  9th  edit.  29,  19; 
10  B.  &  C.  297.  When  it  extends  to  assump. 
Bit  for  money  had  and  received,  4  B.  &  C  200. 

{d)  28  Geo.  8,  0.  70,  s.  84. 

(c)  24  Geo.  8,  sess.  2,  c.  47,  s.  35, 89;  which 
statute  is  however  repealed  by  the  6  Geo.  4, 0. 
105;  and  see  28  Geo.  8,  0.  27,  s.  28;  6  Geo. 
4,  c.  108,  8.  97. 

(/•)  48  Geo.  8,0.  99,8.  70. 

(^)  6  Geo.  4,  0.  108,  s.  97. 

(A)  7  &  8  Geo.  4,  0.  29,  b.  75,  and  c.  80,  b. 
41. 


(1)  The  New  Tork  Statute  above  referred  to,  expressly  excepts  actiona  oonoerning  usury, 
maintenance,  extortion,  &o. 

(2)  £t  Tide  Laws  N.  T.  sess.  24.  c.  47  8.  1;  1  B.  L.  165.    See  Bey.  Stat  409,  b.  8. 
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The  venue  in  an  action  against  a  justice,  constable,  Ac.  for  an  act  done  in 
the  execution  of  his  office,  seems  to  be  local,  if  the  party  acted  ander  color 
of  his  office,  intending  to  act  in  his  official  character,  although  it  did  not 
strictly  justify  him ;  for  he  would  want  no  protection,  if  in  reality  he  acted 
in  due  course  of  his  office  (i). 

So  actions  against  persons  acting  under  the  acts  relating  to  Highways 
(A)  ;  or  Turnpikes  (/)  (1);  or  the  Militia  (wi),  and  various  other  acts; 
are  local  by  express  provision.  Attornies,  when  plaintii&,  and  suing  in  their 
own  Court,  have  the  privilege  of  laying  and  retaining  the  venue  in  Middlesex 
in  transitory  actions,  although  the  cause  of  action  arose  in  another 
county  (ti). 

*The  venue  is  thus  stated  in  the  margin  of  the  declaration,  '^  Middlesex 
to  wit,"  or  "  City  of  Bristol  and  County  of  the  same  city  to  wit  "  (o).  It 
was  always  a  doctrine,  that  such  venue  in  the  margin  would  aid  but  not 
prejudice,  and  in  civil  cases,  if  the  name  of  a  place  only,  and  no  county,  or 
a  wrong  county  were  stated  in  the  body  of  the  declaration,  it  would 
suffice,  because  the  place  was  always  construed  to  refer  to  the  county  in  the 
margin,  (2).  though  another  county  also  were  mentioned ;  and  on  the 
other  hand,  when  the  proper  venue  was  laid  in  the  body  of  the  declaration, 
the  county  in  the  margin  would  not  vitiate  and  might  be  rejected  as 
surplusage  (p).  But  in  crimitial  cases  the  rule  was  more  strict,  and  though 
the  county  in  the  margin,  when  expressly  referred  to,  was  sufficient,  yet  it 
must  then  either  be  named  in  the  body  or  be  so  expressly  referred  to  in  all 
cases  (y). 

Before  the  Pleading  Reg.  Gen.  Hil.  T.  4.  W.  reg.  8,  it  was  necessary,  as 
well  in  criminal  as  in  civil  cases,  to  state  and  repeat  the  venue  in  the 
body  of  the  declaration  or  indictment,  and  it  was  usual  to  name  a  parish, 
town,  or  hamlet,  or  other  known  place,  (not  being  a  hundred),  as  well  as 
the  county  (r).  In  London,  it  was  formerly  considered  necessary  to  state 
some  parish  and  ward,  though  in  other  places  a  city  or  town,  without 
naming  any  particular  parish,  was  always  holden  sufficient  {s)     In  crim- 


(i)  2  Stark.  Rep.  145,  448;  10  Moore.  63, 
876;  4  T.  R.  655;  5  Id.  1.  2;  Bee  Tidd,  9th  cd. 
19,  29,  81.  But  a  constable  has  do  protection 
in  this  respect,  if  he  commit  an  assault,  &c. 
altogether,  and  clearly  not  warranted  by  his 
office,  Stra.  446. 

(A:)  28  Geo.  8,  c  78,  s.  81. 

(/)  8  Geo.  4,  c.  126,  s.  147.  Assumpsit 
against  a  toll  collector  for  toll  improperly  ta- 
ken is  local,  4  B.  &  C.  200.  That  was  a  de- 
cision on  a  local  act,  but  the  clause  on  which 
the  decision  turned  contained  irords  similar  to 
those  used  in  the  147th  section  of  the  8  Geo.  4. 

(m)  42  Geo.  8,  c.  90,  s.  178. 

(n)  2  Solk.  668;  4  Burr.  2027;  2  Bla.  Rep. 
1066;  8  T.  R  678;  Partington  v.  Woodcock,  2 
DowL  550;  but  then  it  must  appear  fh)m  the 
declaration  or  proceedings  that  the  plaintiff 
sues  as  an  attorney  or  in  person  and  not  by 
another  attorney,  Lowless  r.  Tims,  8  DowL 


767;  3  Chitty  Gen.  Prac.  647. 

(o)  Lord  Hardwicke  was  of  opinion  that  the 
<*  ss  "  in  the  margin  of  the  declaration,  was 
not  originally  meant  to  signify  the  county,  but 
was  only  a  detonation  of  each  section  or  para- 
graph in  the  record,  Cas.  Temp.  Hardw.  ^-L 
In  indictments  the  words  "  to  wit,*'  are  gene- 
rally omitted  after  the  yenue  in  the  margin  or 
beginning  of  the  indictment. 

(p)  1  Saund.  808,  n.  1;  8  Wils.  839;  3  T. 
R.  887;  1  Taunt.  879;  Com.  Dig.  Pleader,  C. 
20;  and  see  2  East,  497;  2  Taunt  789;  1 
Marsh.  868,  S.  C;  2  Moore,  67;  and  see  to 
this  effect.  Doe  v.  Roe,  8  DowL  8:i8;  and  see  8 
Bing.  855. 

iq)  1  Saund.  801,  n.  1 ;  1  Chit  Crira.  Law» 
194. 

(r)  Co.  Lit  125  a,  n.  2. 

(f)  Cro.  Jac.  807;  Leach,  Cro.  Law,  930; 
4  Hawk.  P.  C.  86,  8.  88. 


(1)  The  venue  should  be  laid  in  the  county  where  toll  is  improperly  collected,  in  an  action 
under  a  turnpike  act,  *'  providing  that  every  such  action,  tor  anything  done  in  pursuance  of 
that  act,  should  be  brought  where  the  matter  should  arise."  Waterhouse  v.  Keen,  6  DowL  Ik 
RyL  267. 

(2)  Vide  Slate  v.  Post,  9  Johns.  81;  TuberviUe  v.  Long,  8  Hen.  4*  Man.  812;  Sharp  v.  Sharp. 
8  Wend.  280. 
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inal  cases  it  is  still  necessary  to  name  some  parish  or  town  as  well  as  tlie     ^-  ™ 
county,  and  the  statement  in  9,n  indictment  that  a  party  committed  per-   ^^^'  „^' 
jury  at  Guilderhall  in  London  was  insufficient  {t) ;  and  though  the  7  G.    p^^u*. 
4,  c.  64,  8.  20,  aids  the  want  of  a  proper  venue,  yet  the  total  omission  of 
the  county  in  the  body  of  the  indictment  will  be  a  fatal  defect  (//).     But 
in  civil  actions  in  the  superior  Courts  as  the  jury  is  no  longer  de  vicineto^ 
the  statement  of  a  county  alone^  or  that  the  contract  was  made  in  London, 
without   laying  a  parish   or  ward,  has  long  sufficed  (j:),   unless  where  a 
local   description   is   necessary,  as  in  replevin,  <fec.  (y).     The   same   rule 
applied  *even  in  actions  on  penal  statutes  (jzt),  unless  part  of  the  penalty  [  *275  J 
be  given  to  the  poor   of  the   parish  in  which  the  offence  was  committed, 
when  the  nanie  of  the  parish  is  material  (a).     Where  a  parish  is  named, 
so  much  strictness  does  not  prevail    as  formerly;    thus  in   trespass  quare 
clausum  f regit,  where  the  locus  in  quo  is  stated  to  be  in  the  parish  of  A., 
it  is  sufficient  to  prove  it  to  be  a  reputed  parish,  though  strictly  it  be  only  a 
hamlet  (A). 

In  Inferior  Courts  it  continues  necessary,  in  addition  to  the  statement 
of  the  county  as  a  venue,  to  aver  that  every  material  fact  took  place 
'*  within  the  jurisdiction  of  the  Court,"  as  in  assumpsit,  as  well  that  the 
promise  or  contract  was  made,  as  that  the  goods  were  sold,  or  the  money  had 
and  received,  &c.  within  the  jurisdiction  of  the  Court  (1) ;  and  if  the  alle- 

fation  be  omitted,  the  declaration  will  be  sufficient,  even  after  verdict  (c). 
(ut  as  to  such  matters  as  are  stated  only  in  aggravation  of  damages,  and 
might  be  omitted,  it  is  not  necessary  to  allege  that  the  same  arose  within  the 
jurisdiction  (d),  and  it  suffice  to  allege  that  an  account  was  stated  within  the 
jurisdiction,  without  averring  that  the  items  of  the  account  accrued  there  (e). 
It  has  been  recently  decided  that  even  in  a  declaration  in  debt  on  the  judg- 
ment  of  the  inferior  Court,  it  is  necessary  to  show  that  the  original  cause  of 
action  accrued  within  its  jurisdiction  (/). 

When  a  transitory  matter  has  occurred  abroad,  it  may  in  general  be* 
stated  to  have  taken  place  in  any  English  county,  without  noticing  the 
place  where  it  really  happened ;  but  if  the  real  place  abroad  be  stated,  it 
should  be  shown  under  a  scilicet,  that  it  happened  in  an  English  county,  as 
for  instance,  **in  Minorca,  to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex "  (^). 


{i)  See  the  anthorities  oollected  in  1  Chit. 
Crim.  Law,  196,  197;  Leftch.  Cro.  Law,  928; 
Co.  Lie  125  b,  n.  2.  But  it  is  not  in  general 
necessary  to  prove  in  evidence  that  there  is 
Buch  a  parish  as  that  named  in  the  indictment, 
1  R.  &  M.  483.  And  it  seems  that  the  in- 
dictment would  be  good  even  if  it  were  proved 
negatively  that  there  was  no  such  parish,  see 

(«)  Rex  p.  Hart,  6  Car.  &  P.  123. 

(x)  3  M.  &  Sel.  148;  Co.  Lit.  126  b.  n.  2; 
Vin.  Ab.  Trial,  H.  a,  6;  4  Saund.  8  a;  Lutw. 
837. 

(y)  1  Saund.  847,  n.  1. 

(«)  Co.  Lit.  125  b;  24  Geo.  2,  c.  18;  8  Esp. 
Rep  219;  2  Saund.  376,  n.  9;  Willes,  99,  n.  a. 

(a)  3  Esp.  Rep.  219. 

(6)  2  Camp.  6,  note,  and  see  posf,  276,  ai 


to  variance. 

{c)  1  Sound.  74  a,  n.  1 ;  1  T.  R.  151 ;  8  Id. 
127;  Cro.  Jac.  602;  6  T.  R.  764;  Reed  ». 
l>ope,  1  Crom.  M.  &  Ros.  802;  4  Tyr.  408,  S. 
C;  Salter  v.  Slade,  1  Adol.  &  EH.  608. 

{d)  1  Saund.  74,  n.  1;  Bao.  Ab.  Pleas,  E.  1. 

(e)  2  St.  a.  827.  In  assumpsit  fur  work 
and  labor  in  healing  horses  within  the  jurit^ 
diction  of  a  County  Court,  and  for  potions, 
&c,  administered  on  thote  occaiiontt  it  was 
held  that  this  amounted  to  a  sufficient  allega- 
tion that  the  potions  were  administered  within 
the  jurisdiction  of  the  Court,  8  B.  &  B.  809; 
7  Moore,  187,  S.  C. 

if)  Reed  v.  Pope,  1  Cr.  M.  &  R  802;  4 
Tyr.  403. 

iff)  Cowp.  177,  178;  10  Mod.  255;  ante^ 
267,  268;  7  T.  R.  248;  Bayley  on  Bills,  5th 


(1)  Thornton  v.  Smith,  1  Wash.  81,  and  the  cases  there  cited.  Vide  Murray  t>.  Fitzpatrick, 
8  Caines,  41.  Wetmore  v.  B>iker,  9  Johns.  807.  Evans  r.  Munklcy,  4  Taunt.  47.  Shepard  v. 
Boyce,  2  Johns.  447.  Brigga  v.  Nantucket  Bank,  6  Mass.  95;  Turberville  v.  Long,  8  Hen.  & 
Mun.  809. 
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In  Mofityn  v.   Fabngas  (A),  Lord  .Mansfield   observed,  that  although 
PAUT3,  &c.  actions  of  a  transitory  nature  that  arise  abroad  may  be  laid  as  happening 
8diy.  The    \^  ^n  English  county,  yet  in  the  case  of  a  deed  made  abroad,  it'  should  b0 
averred  that  it  was  made  in  the  foreign  country,  laying  the  venue  under  a 
videlicet.     But  unless  a  deed,  bond,  or  bill  of  exchange  made  abroad,  derive 
from  that  circumstance  any  peculiar  character  unknown  to  the  English  law, 
[  *276    ]  or  be  for  the  payment  of  foreign  *money  (i) ;  so  that  the  statement  that 
it  was   a   foreign   instrument   is  substantially   important,   there   seems   to 
be  no  occasion  to  state  that  it  was  made  abroad  (A:).     In  stating  a  matter  or 
record,  no  venue  seems  necessary,  as  the  record  must  be  presumed  to  be 
where  the  Court  is  (/) ;  but  in   pleading  an   Irish  judgment  it   may  be 
otherwise  (m). 
t^  7  'nd*'        Before  the  general  pleading  rule,  Ilil.  Term,  4  W.  4,  reg.  8,  prohibiting 
repetition  of  the  repetition  of  venue  or  place  in  the  body  of  a  declaration,  it  was  con- 
reime  in       sidercd  that  the  venue  should  be  laid  and  repeated  throughout  every  part 
tody  of  dec-  ^f  ^jj^  declaration  distinctly  to  every  material  traversable  fact  {n) ;  and 
formerly  the  omission  was  considered  fatal  on  trial,  though  issue  were  taken 
upon  another  point  (o).     But  even  in  a  local  action,  as  in  case  for  an  injury 
to  a  water-course,  no  precise  local  description  of  the  nuisance  complained 
of  was  necessary,  and  provided  the  county  were  properly  stated,  it  was 
suflScient,  except  in  replevin  (p).     And  where  there  were  several  foots,  yet 
if  the  sentences  in  which  they  were  stated  were  coupled  with  the  conjunction 
''  awrf,"  the   venue   laid   in   the   first  allegation  would   apply  to   all    the 
facts  (y).     So  the  performance  of  a  contract  would  be  inferred  to  have 
been   at   that  place  where  it  was  entered  into  (r) ;  though  it  was  usual 
to  repeat  the  venue  to  each  averment  («).     No  venue,  however,  need   have 
been  laid  to  matter  of  inducement  when  7iot  traversable^  and  which  conse- 
quently could  not  be  tried  (f) ;  nor  was  a  venue  necessary  in  general  to  a 
negative  allegation  (w). 

•  Where  a  parish  was  stated  merely  as  a  venue,  it  was  not  necessary  for 
the  plaintiff  to  prove  that  there  was  such  a  parish  in  the  county  (:r) ;  nor 
was  it  of  any  consequence  ^hat  the  cause  of  action  should  appear  to  have 
arisen  in  a  different  parish  (y).  That  rule  applied  to  'penal  actions,  as  in 
debt  on  the  game  laws  (2?) ;  but  when  part  of  the  penalty  sought  to  be  re- 
covered was  given  to  the  poor  of  the  parish,  the  name  of  the  parish  was 


edit.  172;  Co.  Lit.  261  b.  See  observations, 
1  Stark.  Crim.  Law.  28,  note  (A);  1  Chitty 
Crim.  Law,  178.,  180.  As  to  the  indictments, 
7  Geo.  4,  c.  14,  8.  12,  18;  9  Geo.  4,  c.  81. 

(A)  Cowp.  177,  178;  ante,  266,  267;  2  Ld. 
Rnym.  1018,  S.  C.  in  Salk.  622,  and  6  Mod. 
2-8. 

'(i)  2  B.  &  Aid.  808;  2  B.  &  C.  16;  2  D.  & 
R.  15,  S.  C.  The  question  of  stamps  might 
periiaps  also  he  material,  if  the  instrument 
be  nc<t  shown  on  the  face  of  the  declaration  to 
have  been  made  abroad.  In  general  a  con- 
tract is  to  be  construed  according  to  the  laws 
of  the  country  where  it  was  made,  &c.  7  T. 
B.  241;  8  Campb.  166;  8  Taunt.  82. 

(/c)  See  8  Campb.  805;  see  Bayley  on  Bills; 
Steph.  2d  edit.  855;  1  Saund.  74,  note  {h). 
5th  edit. 

(/)  1  Vent.  264. 

(lA)  See  5  East,  473;  4  B.  &  0.  411. 

(n)  Ring  v.  Bozborough,  2  Cromp.  &  Jerr. 
418;  2  Tyr.  468,  S.  C;  R  T.  Hardw.  288;  14 


East,  291,  808;  8  M.  &  Sel.  149;  Com.  Dig. 
Pleader,  C.  20;  5  T.  R.  620;  2  Hal.  P.  C.  179; 
10  East,  864  to  866;  13  Id.  142;  see,  how- 
ever, 11  Price,  400;  see  the  observations  of 
Mr.  Justice  Le  Blanc,  10  East,  865,  866;  and 
of  Lord  Ellenborough,  14  East,  800,  as  to  the 
words  "  then  and  there." 

(o)  2  Leon.  22. 

ip)  2  East,  508;  1  Taunt.  880.  Sed  quare, 
see  Co.  Lit.  125  b. 

iq)  1  Saund.  229,  and  note  2;  Com.  Pig. 
Pleader,  C.  20;  Hardw.  61;  anU,  258;  2  HaL 
P.  C.  179. 

(r)  Cro.  Elix.  880;  Com.  Dig.  Pleader,  C. 
20.  • 

(«)  Com.  Dig.  Pleader,  C.  20. 

(0  Plowd.  191;  Com.  Dig.  Pleader,  C  20; 
2  Stra.  817;  Steph.  2d  edit.  880. 

(«)  Ante,  259;  5  T.  R.  515;  1  Taunt  879. 

(x)  1  R.  &  M.  488;  see  8  M.  &  Sel.  148. 

(y)  2  East,  407. 

Iz)  8  £sp.  Rep.  218;  2  Saund.  876,  n.  9. 
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matter  of  substance,  and  the  offence  must  necessarily  be  laid  and  proved     iv-  *™ 
to  have  taken  place   therein  Ca).     So,  in  an  *action,  thouojh  not    local,  if    ^^*™* 
thie  situation  of  land  or  other  real  property  be  described,  though  unnccessa-  y/^ue, 
rily,  in  a  material   averment,  to  be  situate  in  a  particular  parish  or  place, 
the  plaintiff  would  fail  on  the  trial  if  there  were  a  substantial  mistake  (6). 
Where  in  debt  qui  tarn  the  plaintiff  sued  as  well  for  the  poor  of  the  ''  parish 
of  St.  James,  in  the  county  of  Middlesex,"  as  for  himself,  the  description 
of  the  parish  was  held   sufficient,  although    there   were  in  the   county  the 
parishes  of  ''  St.  James,  Clerkenwell,''  and  of  St.  James,  in  the  liberty  of 
Westminster ; ''  for  the   latter   parish  is    sometimes   called    by    the    latter 
names,   and   sometimes   St.    James  (c).     So    where,    in   ejectment,    prem- 
ises  were   stated   to  be  in  the   ''  parish  of  St.  Luke,''  in    Middlesex,  the 
Court  held  there  was  no   variance,  although   there  is  the  parish  of  '•  St. 
Luke,  Chelsea,"  in  Middlesex,  and  there  is  also  the  parish  of  *'  St.  Luke, 
Old  street,"  in  that  county ;  for  the  latter  parish,  in  which   the  premises 
were,  is  also  commonly  called  *'  St.  Luke,  Middlesex  ;  "  and  the  court  recog- 
nized the  principle,  that  it  suffices  to  describe  the  parish*  by  the   name  by 
which  it  is  commonly  known  (c?).     It  has  however  been  held  to  be  a  fatal 
variance  to  describe  land  situate  in  the  parish  of  A.  as  situate  '^  in  the  united 
parishes  of  A.  &  B. :  "  the  parishes  being  united  by  statute  merely  for  the 
support  of  the  poor  (e).     But  if  a  fact  be  stated  to  have  occurred  *'at  or 
near"  a  particular  place,  the  mistake  may  not  be  so  material   (/)  (1). 
And  when  it  is  doubtful  whether  the  place  where  a  navigation   is  alleged  to 
lie,  is  stated   in   the  declaration   as   a  venue,  or  as   a  local  description,  it 
will  be  referred  merely  to  the  venue,  and  need  not  be  proved  to  be  at  such 
place  (^).     The  mode  of  describing   the   place  or  venue   in   trespass  and 
replevin  (A),  and  other  particular  actions,  is  stated  in  the  notes  to  the  several 
precedents  in  such  actions. 

At  common  law,  if  it  appeared  lepoji  ike  record^  that  the  contract  or  cause  Consequen 
of  action   arose   in  a  county  different  from  that   in  which    the  venue  was  ^*^*  °?  ™*®' 
laid,  it  was  error  (i).     But  by  16  &   17  Car.  2,  c.  8  (2),  '*  after  verdict,  nucwUen 
judgment  shall  not  be  stayed  or  reversed,  for  that  there  is  no  right  venue,  aided. 
so  as  the  cause  was  tried  by  a  jury  of  the  proper  county  or  place  where 
the  action  was  laid  (3)  ;  "  and  this  statute  extends  not  only  to  thoge  cases 
where  there  is  a  wrong  venue  in  the  proper  county,  but  also  to  those  where 
the  cause  has  been  improperly  tried  in  a  wrong  county,  and  whether  the 
objection  appears  on  the  record  or  not  {k).     And  the  4  &  5  Anne  (/)  (4) 
extends  this,  provision  to  a  judgment  by  confession,  nil  dice t  or  no7i  sum 

(a)  8  Esp.  Rep.  219;  2  Saund.   876,  n.  9;      661;  1  B.  &  P.  225;  5  Taunt.  789. 

Peake,  Evid.  199.     '  (ff)  2  Enst,  797;  11  Id.  226,  229;  2  Camp. 

(b)  1  Esp.  Rep.  963;  2  B.  &  P.  281;  2  Ley.       8,  6;  5  Tnant.  789. 

834;  Salk.  462;  Boc.  Ab.  Trespass,  K.,  6  East,  {k)  Sec  1  Snund.  847,  n.  1. 

362;  11  Id,  226;  Stra.  696.  (t)  Com.  Dig.  Action,  N.  6;  1  Saund.  74,  n. 

(e)  8  Bing.  449.  2. 

(d)  1  Y.  &  J.  492;  see  also  18  East,  9.  (Ar)  1  Saund.  248,  note  8;  7  T.  R.  688;  2 

'  {e)  2  Campb.  274.  East,  680;  '2  Saund,  5  d,  in  notes. 

if)  Peake,  Evid.  4th  edit.  220;  4  T.  R.  668,  (/)  C.  16,  s.  2. 

(1)  Aoo.  Guest  V.  Caumont,  8  Campb.  286.     And  see  further  upon  this  subject,  Phillip's  Ev. 
166,  166;  .Vowels  v  Miller,  3  Taunt.  140;  Williams  v.  Burgess,  8  Taunt.  127. 

(2)  In  force  in  Pennsylvania,  Roberts*  Big.  89;  8  Binn.  624. 

(8)  Vide  Laws  N.  Y.  sess.  11.  o.  82,  s.  6.  p.  120,  s.  8  p.  121,  s.  11,  p.  122. 
(4)  The  first  18  sections,  and  the  20(h  and  27th  sections  of  this  statute,  are  in  force  in  Pcnit 
^Ivania.     Roberts'  Dig.  48;  8  Binn.  626. 

Vol.  I.  89 
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IV.  ITS  injomwtiis  (m)  (1).  And  the  same  provision  appears  *to  have  been  ex- 
JJJ^*^*  ^  tended  to  penal  actions  by  the  4  Geo.  2.  c  26,  s.  4,  (w).  But  as  inferior 
Vniue,  ^  Courts,  not  of  record,  are  not  included  in  these  acts,  a  declaration  in  the 
County  Court,  omitting  the  necessary  allegation  as  to  the  subject-matter  of 
the  action  having  arisen  within  the  jurisdiction,  will  still  be  insufficient, 
even  after  verdict  (o).  Hence  it  follows,  that  even  in  local  and  penal  ac- 
tions in  the  superior  Courts,  the  only  modes  of  objecting  to  the  venue  are 
by  demurrer  (/>),  or  at  the  trial  as  a  ground  of  nonsuit  (y).  In  the  action 
of  ejectment  the  objection  could  not  be  taken  by  a  demurrer,  but  would 
be  available  on  the  trial ;  and  at  all  events  there  could  be  no  execution  be- 
cause the  sheriff  of  one  county  cannot  deliver  the  possession  of  land  in 
another  (r).  In  a  recent  case  it  was  considered  that  the  total  omission  of 
local  description  in  the  body  of  a  declaration  in  ejectment  was  error,  al- 
though the  proper  county  was  stated  in  the  margin,  but  the  Court  gave 
leave  to  amend,  pending  a  writ  of  error  («).  In  other  local  actions,  if  the 
venue  be  laid  in  the  wrong  county,  and  the  objection  appear  upon  the 
record,  it  is  clear  that  the  defendant  may  demur  (J)]  and  if  it  do  not  ap- 
pear on  record,  may,  sometimes,  if  the  declaration  be  upon  a  specialty  re- 
lating to  the  premises,  avail  himself  of  the  objection  at  the  trial  as  a  ground 
of  nonsuit  {ti) ;  or  in  trespass  or  ejectment,  on  the  plea  of  not  guilty  (.r)  ;  or 
in  replevin,  on  the  plea  of  non  cepii  (y) ;  or  may  plead  the  matter  in  abate- 
ment {z).  And  even  in  transitory  actions  an  unnecessary  precise  description 
of  local  situation  may,  if  erroneous,  be  fatal  on  the  trial  (a);  though 
where  the  description  is  rather  by  way  of  venue  it  will  be  otherwise  (^). 
If  a  local  description  or  venue,  when  necessary,  be  omitted^  it  is  not  mat- 
ter of  nonsuit  (c),  but  now  only  a  ground  o(  special  demurrer  {d)  (2)  ;  and 
by  pleading  over  to  the  merits  any  formal  defect  in  tho  venue  is  aided  («). 
In  transitory  actions,  the  omission  of  the  venue  is  aided  at  common  law 
by  a  judgment  b//  default^  because  the  defendant  thereby  admits  that  there 
[  279  ]  13  nothing  to  try  (/) ;  and  an  objection  merely  to  *the  mode  in  which 
the  venue  is  stated  can  be  taken  only  by  special  demurrer  (^)  (3). 


(m)  Id.;  2  Com.  Rep.  655. 

(n)  Willes,  599, 601 ;  soc  Tidd,  8th  edit.  298. 
But  see  4  East,  387,  888.  where  the  verdict 
was  set  aside,  though  no  objection  with  regard 
to  the  venue  appears  to  have  been  taken  at 
Nisi  Prius.     Jlnte,  26\ 

(o)  ^n(«,  275;  when  or  not  amenable,  Salt- 
er V.  Slade,  1  Adol.  &  £11.  608. 

(p)  1  Wils.  I(i5. 

iq)  7  T  R.  588;  2  East.  580;  Cowp.  420;  2 
Bla.  Rep.  1083;  Ti  id,  9th  edit.  427. 

(r)  7  T.  R.  687,  668;  Cowp.  170;  see  an/e, 
26^. 

(f)  Doe  V,  Bath,  2  Nev.  &  Man  440;  but 
see  8  Bing.  855;  and  quare,  whether  after 
yerdiot  it  Is  error,  for  the  lessor  of  the  plaintiff 
must  always  at  his  peril  point  oat  the  premises 
to  the  sheriff,  of  which  he  is  to  deliver  posses- 
sion, and  the  local  description  in  the  declara- 


tion merely  of  a  parish  is  rarely  any  precise 
guide. 

(0  1  Saund.  141  d.  note;  8  Bingh.  459; 
Garth.  182;  7  T.  R.  588;  2  Bla.  Rep.  1070;  8 
T.  R.  887;  1  Wils.  165;  and  see  10  East,  869. 

(u)  Supra,  note  (9);  1  Sid.  287. 

Ix)  Id.;  Stra.  595. 

(y)  1  Saund.  847,  note  1  cites  Stra.  607;  2 
Mod.  199;  ace,  2  Gilb.  Rep.  166;  2  Wils.  855, 
iemb,  contra, 

(z)  Com.  Dig.  Abatement,  H.  17. 

(a)  Jfnie,  277,  n.  (*). 

(A)  Ante,  277,  n.  (g), 

(c)  2  East.  499;  2  Wils.  854. 

{d)  Reg.  Gen.  Hil.  T.  4,  W.  4,  reg.  V. 

(e)  2  Ld  Raym.  1039;  Dyer,  16  a;  Oom 
Dig.  Pleader,  85;  8  T.  R.  887. 

if)  Lutw.  287;  Cro.  Elix.  880. 

(^)  8  T.  R.  887. 


(1)  Vide  Bowdell  v.  Parsons.  10  East,  859. 

(2)  Vide  Briggs  v.  Nantucket  Bank,  6  Mass.  94. 

(8)  Vide  Briggs  v.  Nantucket  Bank,  6  Mass  94;  Gilbert  v.  Nantucket  Bank,  Id.  97.  Wber« 
in  a  declaration  on  an  instrument  in  writing,  no  venue  is  slated  in  the  body  of  the  deolaration, 
but  only  in  the  margin,  and  no  place  is  alleged  at  which  the  instrument  was  executed,  is  no 
Tariance  if  the  instrument  produced  in  evidence  bear  date  at  a  different  place  from  thitit  in  whieh 
the  -venue  is  laid.     Alder  v.  Griner,  18  Johns.  449. 
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If  no  venue  be  laid  in   the  margin  the  defendant  maj  demur  (A)  ;  or,  it      iv.  m 
seems,  may  plend  that  matter  in  abatement  (i).     Bat  before  the  Re^.  Gen.    '^*"»&<' 
Hil.  T.  4  VV.  4,  reg.  8,  if  a  county  be  named  in  the  margin  it  suflBced  even    ^jjj,/**^ 
on  special  demurrer  (  ;  ). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  orders  that  "  The  name  of  a 
county  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall 
be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration  or  in  any  subsequent  pleading.  Pro- 
vided that  in  cases  where  local  description  is  now  required  such  local  descrip- 
tions shall  be  given  "f  (1). 

The  same  Reg.  (V.   In  trespass,")  orders  that  "  In  actions  of  trespass  The  recent 
quare  clausum  fregit,  the  close  or  place  in  which,  4c.  must  be  designated  alterations 
in   the   declaration    by  name   or    abuttals  or  other  description,   in  feilure  JJ^d^desorip 
whereof  the  defendant  may  demur  specially."  tion  thereof 

The  first  of  these  rules  has  put  an  end  to  the  useless  statement  and  in-  ^?  dedara- 
cessant  repetition  of  venue  in  all  /^en^ro^ta/ actions,  where  it  is  in  law  quite  it^g'^x/en.  ^ 
immaterial  in  what  place  or  what  part  of  a  county  the  fact  or  facts  occurred  Hil.  4  w.4, 
and  has  thus  even  rendered  more  concise  the  form  of  declarations  on  bills  "^s-  ®*  ^^ 
of  exchange,  promissory  notes,  and  common  debts  recoverable  in  assumpsit  J^^^JJ^  ,„ 
or  debt  under   the   common   indebitatus   counts  (A:).     If  venue   or  place  body  of  dec- 
be  unnecessarily  stated,  a  judge  on  summons  may  order  the  allegation  to  be  laration  or 
struck   out  (/),  but   it   is   not   a  ground   even   of  special  demurrer  (m),  pi/adijig, 
and  if  inadvertently  place  be  incorrectly  repeated  only  once  or  so,  it  would  Reg.  Gen*, 
be  more  liberal  practice  to  apply  to  the  plaintiff's  attorney  to  erase  the  ^^*\'^\^* 
useless  words,  instead  of  vexatiously  putting  him  to  trouble,  loss  of  time,  y.  i/i  <r«- 
and  expense  of  a  summons  or  motion,  which  proceeding,  as  observed  by  the  pan 
Court,  may  be  even  more  vexatious  than  the  useless  words  objected  to  (n). 
As  to  the  extent  of  the  application  of  the   rule  it  would    seem  from    its 
terms  to  apply  to  every  declaration  and  pleading  in  which  local  description 
is  not  clearly  required ;  so  that  even  in  actions  where  the  venue  is  local, 
as  in  case  for  an   injury  to  a  house  or  land,  or  right  of  common*  or  way, 
after  stating  the  county  in  the  margin,  no  subsequent  statement  of  place 
is    necessary ;    and   yet   it   is   usual   in   these   actions,    to   insert   a   local 
description,  and  this  notwithstanding  the  terms  of  the  rule  may  perhaps  be 
applicable  (o). 

♦In  a  declaration  of  trespass  quare  clausum  f regit  the  rule  is  express  [  ♦280  ] 
that  one  of  the  three  descriptions  must  be  adopted,  9ls  Jirst,  a  name;  se-  Name  of 
condly,  description  by  abuttals ;    or  thirdly,  some  other  description ;    or  JJjJ^g*„  ^^j. 
the  defendant  may  demur  specially,  and  abutting  towards,  the  frequently  essential 
adopted  word,  is  incorrect,  and  the  proper  abuttal  is  '^  on,''  so  as  not  to 
admit  of  any  intermediate  property  (p)  (2).     The  object  of  thus  requir- 
ed) 1  Lutw.  285.  168;  1  Crom.  M.  &  Ros.  596,  S.  C. 
(t)  Com.  Dig.  Abatement,  H.  18.  (m)  id.  ibid. 

{;')  Duncan  v.  Pussenger,  8  Ring.  855.  (n)  Per    Cur.  in  Brtndley  v.  Dennett,  2 

(Ar)  Reg.  Qen.  see  the  rule  fully  Jeryis's      Bingh.  184;  9  Moore,  888,  S.  C. 
Rules.  (o)  See  forms,  toI.  ii. 

(1)  Harper  v.  Chnmneys,  2  Dowl.  580;  1  (p)  Lempriere  v.   Humphrey,  1  Harr.   k 

Crom.  M.  4r  Ros.  369;  4  Tyr.  859;  Fisher  9.       Woll.  170;  and  as  to  abuHaU,  see  Walibrd 

Snow,  8  Dowl.  27;  Townside  v.  Gumey,  Id       v.  Anthony,  8  Ring.  75;  and  post,  vol.  ii. 

.  .         IP        -  ■ i  ■  ■  * 

t  See  American  E<1  iter's  Preface. 

(1)  Seo  Slate  v.  Pout,  9  John.  81;  Cltpp  v.  Oilman,  2  Bliokf.  45. 

(2)  See  post,  877  nnd  note.  In  Massachusetts,  it  is  required  by  statute,  that  in  fkctioDB  of 
trespass  quare  clautum  fregity  the  close  or  place  of  the  alleged  trespass  shall  be  designated  in  th« 
writ  and  declaration,  by  name  or  abuttals,  or  other  proper  description.    Stat.  1889,  c.  151,  s.  8. 
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IV.  iw  jjjg  particularity  is  to  avoid  the  necessity  for  a  new  assignment,  in  case  of 
««n  •  '  ih'  *  P'^^  ^^  liberum  tenementum,  which  leads  to  a  useless  course  of  pleading 
i^itic.        (jf)-     The  subject  of  abuttals  will  however  be  more  fully  stated  when  we 

consider  declarations  in  trespass  more  particularly  (r). 

«>f  chamjing      We  have  already  noticed  another  recent  improvement  in  the  law  of  venue 

/oc^rftctlons  ^"*^^l^^g  either  of  the  superior  Courts  in  which  any  heal  action  is  pending, 

under  3  &  4  or  One  of  the  judges  thereof,  on  the  application  of  either  party,  to  order  the 

w.  4,  c.  42,  issue  to  be  tried  or  writ  of  inquiry  to  be  executed  in  any  other  county  or 

scut.  22.         place  than  that  in  which  the  venue  is  laid  ;  and  for  that  purpose  such  Court 

or  Judge  may  order  a  suggestion  to  be  entered  on  the  record  that  the  trial 

may  be  more  conveniently  had  or  writ  of  inquiry  executed  in  the  county  or 

place  where  the  same  is  ordered  to  take  place.     But  this  regulation  does  not 

alter  the  form  of  the  declaration. 

4thly.  The     •  V^hat  is  termed  the  Commencement  of  the  declaVatioh  follows  the  venue 

mcni.  ^^  ^^®  margin,  and  precedes  the  more  circumstantial  slatetnent  of  the  catise 

of  action.     Before  the  recent  rules  it  contained  a  statement.  1st.  Of  the 

names  of  the  parties  to  the  suit,  and  if  they  sued  or  were  sued  otherwise  than 

in  their  own  right  or  liability,  or  in  a  political  capacity  (*.  e.  as  executors, 

as  assignees,  or  qui  tam^  &c,)  of  the  character  or  right  in  respect  of  which 

they  are  parties  to  the  suit;  2dli/,  Of  the  mode  in  which  the  defendant  has 

been  brought  into  Court ;  and  8e%,  A  brief  recital  of  the  form  of  action 

to  be  proceeded  in. 

The  ancieut       With  the  exception  that  it  is  no  longer  necessary  to  refer  to  the  form  of 

furms  of        action,  the  commencement  in  substance  now  contains  the  same  requisites  as 

mc"'"*^"^'    formerly   prescribed,  and   as  in   minced  actions   and   in    actions    removed 

from  inferior  Courts  into  one  of  those  at  Westminster  the   ancient  forms 

still  prevail,  it  will  be  advisable  to  state  the  same  as  in  force  before  2  W. 

4.  c.  39. 

It  is  obvious  that,  independently  of  express  regulation  or  precedent,  some 
introduction  preceding  the  substantial  statement  of  the  cause  t)f  action  is 
useful;  and  the  commencement  formerly  adopted  was  useful,  as  pointing  out 
r  ♦OSI  1  *^^^  ^^®  defendant  was  duly  in  Court  to  answer  the  *complaint,  and  concisely 
intimating  the  character  in  which  the  parties  sued  or  were  sued,  and  even 
the  nature  of  the  action,  by  which  the  parties  interested  in  the  pleadings 
were  enabled  more  readily  to  direct  their  attention  to  the  subsequent  parts 
of  the  declaration  (5). 
As  to  names.  'I'he  ancient  rule  that  the  declaration  and  the  writ  should  in  general 
correspond  with  regard  to  the  names  of  the  parties  ;  and  the  consequences 
of  a  misnomer ;  and  the  mode  of  obviating  its  effect ;  and  the  instances 
in  which  the  objection  is  waived,  have  been  already  stated  (0-  Where 
there  was  a  misnomer  in  the  process  in  the  King's  Bench,  it  was  usual  to 
state  the  fact  thus,  "  — to  wit  A.  B.  the  plaintiff  in  this  action,  complains 
of  C.  D.  the  defendant  in  this  suit,  arrested  (or  if  not  bailable,  *  served 
with  process,')  by  the  name  of  E.  F.  being  in  the  custody,  &c.''  And  in 
the  Court  of  Common  Pleas,  the  declaration  was  thus,  *^  C.  D.  the  de- 
fendant, arrested^  (or  served  &o.  by  the  name  of  E.  F.  was  attached 'to 
answer  A.  B.  the  plaintiff  in  this  suit,  of  a  plea,  &c."  and  in  each  Court, 
in  all  subsequent  parts   of  the  declaration,   the    real   name   only,  or  the 

(g)  Bosanqnet's  Rnles,  69,  note  67;  8  Chit-  (f)  1  Saund.  818,  n.  8,  111,  112,  6  T.  R- 

tj's  Gen.  Prao.  471,  472.  180. 

(r)  See  Referenoes,  tuprat  note  (p).  (t)  4n(e,  244  to  261. 
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word  "  defendant,"  was  to  be  inserted.     The  words  arrested  or  served  laifh     iv^-  *™ 
process,  were  considered  .preferable  to  the  word  sited  (^ii).    If  the  plaintiff's  /j^f^L  ^ 
name  had  been  mistaken  in  the  process,  the  mistake  might  sometimes  be  commenc©- 
aided  in  the  same  manner,  so  as  to  avoid  a  plea  in  abatement  (r).     It  was  ment. 
not  necessary  in  any  case  to  state  in  the  declaration  the  addition  of  the 
defendant  either  of  place  or  degree,  for  the  statute  of  additions  did  not  extend 
to  declarations  (:r). 

In  the  King^s  Beiich,  in  actions  by  bill  (the  usual  proceeding  before  2  Mode  in 
W.  4,  c.  39,  which  abolished  it,)  against  a  person  not  privileged,  whether  which  defen. 
he  were  in  the  actual  or  supposed  custody  of  the  marshal,  the  declaration,  brought  into 
except   in    Middlesex,    when   the  allegation   as   to    the    supposed   custody  Court. 

was   unnecessary.)   (y)  began  by  stating,  " to  wit,  A.  B.  complains 

of  C.  D.  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our 
lord  the  king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case, 
(or  as  the  form  of  action  might  be.)  For  that  whereas,"  &c.  (jt).  It  was 
enacted  by  4  &  5  W.  &  M.  c.  21,  s.  3,  that  **  in  all  declarations  against  a 
prisoner  detained  in  prison  by  virtue  of  any  writ  or  process  to  be  issued 
out  of  the  Court  of  King^s  Bench,  it  shall  be  alleged  in  custody  of  what 
sheriff  J  bailiff,  or  steward  of  any  franchise,  such  prisoner  shall  be  at  the 
time  of  such  declaration,  by  virtue  of  the  process  of  the  said  Court,  at 
the  suit  of  the  plaintiffs;  *which  allegation  shall  be  as  good  and  effectual  [  *282  ] 
as  if  such  prisoner  were  in  the  custody  of  the  marshal."  That  statute 
did  not  extend  to  proceeding  by  original,  or  in  the  Common  Plesis,  or 
Exchequer;  and  therefore  that  allegation  was  only  necessary  when  the 
plaintiff  proceeded  upon  a  bill  of  Middlesex,  or  latitat,  or  by  attachment 
or  privilege;  and  if  the  cause  of  action  were  not  bailable,  the  same  plain- 
tiff or  a  third  person  might  in  K.  B.  proceed  against  the  prisoner  as  if  he 
were  at  large  (a).  In  cases  within  the  act,  if  the  declaration  showed  that 
the  defendant  was  in  custody  of  the  sheriff,  but  not  at  whose  suit,  the  de- 
fendant might  be  discharged  out  of  custody,  or  he  might  demur  gener- 
ally (6). 

In  the  King^s  Bench  by  original,  the  commencement  of  the  declaration, 
with  the  exception  of  the  name  of  the  Court  at  the  top,  was  in  general 
similar  to  that  in  the  Common  Pleas  against  persons  not  privileged ;  and 
which  in  assumpsit,  case,  and  trover,  was  as  follows:  " — to  wit,  C.  D. 
was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on  the  case,  <frc. 
(or  as  the  form,  of  action  anight  be,)  and  thereupon  the  said  A.  B.  by  E. 
F.  his  attorney  complains,  for  that  whereas,"  &c.  (c).  The  defendant's 
addition  of  abode  or  degree  ought  not  to  be  inserted  (rf)  ;  and  the  statement 
that  the  plaintiff  complained  by  more  than  one  attorney  was  considered  im- 
proper (c).  And  in  the  Common  Pleas,  or  by  original  in  K.  B.  it  would 
be  incorrect  to  begin  the  declaration  with  a  queritur,  as  in  the  King's  Bench 
by  bill  (/). 

With  respect  to  the  first  part  of  this  form  it  is  observable  that  in  ac- 

(u)  1  B.  &  P.  674.  (z)  8  B.  &  P.  899;  Com.  Dig.  Pleader,  C.  8. 

.  (V)  Jinte,  247.  (a)  Imp.  K.  B.  618,  6th  ed.;  Xidd,  9th  ed. 

(x)  8  B.  &  P.  896;  Com.  Dig.  Pleader,  C.  9;  842.  852;  1  T.  R.  192. 

2£6p.  Bfip.  727.  {b)  1  Wil8.  119;  2  Ld.  Raym.  1862;  Com. 

(y)  Dyer,  118  a.  The  action  in  this  case  was  Dig.  Pleader,  C.  8. 

in  trespass,  and  in  such  action  the  eourt  has  (c)  1  Bannd.  817,  818,  and  notes;  2Saiind 

an  original  jurisdiction,  if  the  tresposs  were  1,  n.  1. 

eommitted  in  Middlesex,  or  in  any  other  ooan-  (d)  AnUt  281,  note  (x). 

ty  where  the  Court  sits,  see  8  Bla.  Com.  flte-  (e)  4  East,  196. 

phen,  2d  ed.  4,  6.  (/)  Com.  Dig.  Pleader.  C.  11. 
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writ. 


IV.  ITS       tions  of  assumpsitj  case^  trespass,  ejectment,  &c.  where  the  original  was  an 

PAETs,  &0.   attachment,  the  commencement  of  the  declaration  should  state  that  the  de- 

Cfemmonoe-    f®'*^''^^  ^'^  attached;  and  in  actions  of  account,  covenant,  detinue,  annuity, 

men.  and  replevin,  where  the  original  was  a  summons,  the  declaration  stated  that 

the  defendant  was    summoned  to   answer  (^).     But  formerly  when  the 

declaration  stated  that  the  defendant  was  summoned  instead  of  attached, 

or  vice  versa,  the  defendant  could  not  demur  without  craving  oyer  of  the 

original  and  setting  forth,  in  order  to  show  that  it  did  not  without   the 

declaration  (A)  ;  and  after  it  was  held  that  the  defendant  could  not  have 

oyer  of  the  writ,  this  technical  objection  was  no  longer  available  (i).     And 

in  general  the  recital  or  reference  to  the  writ  in  the  commencement  of  the 

[  *283    ]  declaration  was  not  considered  any  part  of  the  declaration,  *and  consequently 

a  mistake  therein  was  no  ground  of  demurrer  (A;). 
Recital  of  Anciently  it  was  the  practice  in  all  actions  founded  on  an  origbial  itrit 

thenipiMBed  to  repeat  the  whole  writ  and  cause  of  action  in  the  commencement  of  the 
declaration  (1) ;  and  it  was  said  that  when  the  pleadings  were  ore  tenus^ 
the  writ  being  returned,  and  the  parties  having  appeared,  the  counter  read 
the  writ  to  the  Court  and  then  mentioned  the  time,  place,  and  circumstances, 
and  the  particular  damage  accrued  to  the  plaintiff;  and  if  a  material  vari- 
ance appeared  between  the  writ  and  declaration,  the  defendant  might  have 
taken  advantage  of  either  by  motion  in  arrest  of  judgment,  writ  of  error, 
plea  in  abatement,  or  demurrer  (/).  But  that  practice  was  altered  in  some 
actions  by  a  rule  of  the  Court  of  Common  Pleas,  A.  D.  1654,  by  which 
it  was  ordered  that  in  future,  declarations  in  actions  on  the  case  and  on 
general  statutes,  other  than  debt,  should  not  repeat  the  original  writ,  but 
only  the  nature  of  the  action,  as  that  the  defendant  was  attached  to  answrr 
the  plaintiff  in  a  plea  of  trespass  on  the  case,  or  in  a  plea  of  trespass  and 
-  contempt,  against  the  form  of  the  statute  (m).  And  though  it  was  sup- 
posed that  in  a  declaration  in  trespass  vi  et  armis  in  the  Common  Pleas, 
in  strictness  it  was  necessary  to  set  forth  the  supposed  writ,  it  was  not  of 
late  in  the  practice  to  do  more  than  state  that  the  defendant  was  attached  to 
answer  the  plaintiff  ^'  in  a  plea  of  trespass ;  "  and  which  was  holden  sufficient 
on  a  general  demurrer  (n) ;  and  it  was  suggested  that  it  would  probably  be 
held  goori  on  a  special  demurrer,  because  that  short  recital  was  intended  only 
as  an  intimation  to  the  Court  of  the  nature  of  the  action  (n).  At  length 
Reg.  Gen.  Hil.  Term,  2  W.  4,  reg.  IV.  expressly  enjoined  such  short  recital 
as  well  in  trespass  as  in  ejectment  (o). 

In  the  King's  B^nch  by  bill  it  was  not  necessary  to  recite  or  notice  the 
form  or  nature  of  the  action  {p) ;  and  where  in  the  King's  Bench  a  dec- 
laration in  assumpsit  recited  that  the  defendant  was  in  the  custody  of  the 


Of)  Com.  Dig.  Pleader,  C.  12;  Gilb.  C.  P. 
82. 

{h)  1  Saund.  817,  818,  and  n.  8;  1  Hen. 
Bla.  250;  Ld.  Raym.  908;  and  no  advantage 
could  be  taken  of  a  varianoe  between  the  war- 
rants of  attorney  and  the  declaration  in  the 
names  of  the  parties,  8  B.  &  B.  65. 

(i)  1  S:iund.  n.  8;  Doug.  228;  1  B.  &  P. 
646:  Sed  vide  2  Chit.  Rep.  688. 

(Jfc)  2  Bla.  R.  848;  Ld.  Raym.  908;  1  H, 
Bla.  260;  11  East,  62,  66;  Andrew,  28,  21. 
see  note  {q)  infra;  poH,  285;  and  8  Chit'.y's 


Gen.  Prac.  461,  462. 

(0  1  B.  &  P.  367;  Gilb.  C.  P.  47;  2  Wite. 
894;  1  Saund.  818,  n.  2;  Com.  Dig.  Pleader. 
0.  12. 

(m)  1  Saund.  818,  n.  8;  2  Wils.  105;  2 
Saund.  876,  n.  6;  Com.  Dig.  Action  on  the 
Case,  C.  2;  1  B.  &  P.  867;  11  East,  64,  n. 

(0). 

(n)  Carth.  198,  and  see  1  Saund.  818,  note 
8;  Com.  Dig.  Pleader,  c.  9,  11,  12. 
(o)  Jervis's  Rules,  78;  Tidd,  438. 
ip)  11  East,  66. 


(1)  See  Burton  r.  Waples,  8  Earring.  75. 
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marshal  *'  of  a  plea  of  trespass,"  instead  of  •'  trespass  on  the  case  upon  prom-     '^^^  *" 
ises,*'  it  was  held  that  a  special  demurrer  for  this  mis-description  of  the  plea  *^^^  * 

or  form  of  action  of  the  declaration  was  not  sustainable  (9).  Commenoe- 

When  it  is  doubtful  from  the  other  parts  of  the  declaration  what  was  the  ment 
intended  form  of  action,  the  statement  in  the  memorandum  was  considered 
decisive  (r),  and  when  in  trespass  the  supposed  writ  *wa8  recited  it  was  con-  [  *284  ] 
sidered  to  be  part  of  the  declaration,  so  that  if  it  contained  the  words  vi  et 
arrniSj  it  would  aid  the  omission  in  the  count  part  {s).  The  omission  in  the 
Common  Pleas  of  the  words,  "and  thereupon  the  said  A.  B.  by  E.  F.  his 
attorney  complains,"  &c.  though  untechnical,  was  considered  not  to  be  demur- 
rable  {().  Whore  one  of  several  defendants  had  been  outlawed  upon  an 
original  writ  in  one  6f  the  Courts,  the  declaration  should  in  the  commence- 
ment state  the  outlawry  in  the  particular  suit  (w)  (1).  And  where  one  rf 
several  plaintiifs  or  defendants  dies  after  the  issuing  of  the  writ  and  before 
declaration,  it  was  always  the  practice  in  the  commencement  to  suggest  such 
death  {x). 

In  the  exchequer,  the  commencement,  after  stating  the  title  of  the  Court 

and  term,  ran  thus  : — '' to  wit,  A.  B.  a  debtor  of  our  lord  the  king^ 

Cometh  before  the  barons  of  his  Majesty's   Exchequer,  on  the  

day  of i^the  return  day  of  the  process)  in  this  same  term,  by  E.  F.  his 

{q)  aarke  v.  Crosby,  K.  B.  23d  Nov.  1829,  2  Stra.  1023. 

Cbitty  for  the  plfiintiff.     MS.  (0  1  B.  &  P.  866 

(r)  6  T.  R.  180.  (u)  2  East,  144;  1  Wils.  78;  1  East.  188. 

(«)  Lutw.  1609;  Com.  Dig.  Pleader,  C.  12.  (x)  8  &  9  W.  8,  0.  11,  s.  7;  1  Burr.  863. 

(1)  At  eoDiDioD  law,  when  the  pluintliFsaeRtwo  or  more  defeodants  on  a  Joint  obh'gation,  and 
all  cannot  be  arrestcfl,  it  is  necessary  to  proceed  to  outlawry  against  sach  as  cannot  be  brought 
into  court;  for  the  plaintift  cannot  declare  against  those  who  have  been  arrested,  until  he  has 
outlawed  the  others,  which  must  be  suggest^  in  the  declaration;  and  we  have  seen  that  it  is  not 
at  the  option  of  the  plaintiff  to  bring  his  action  against  some  of  those  who  are  jointly  liable  \o 
him  on  a  contract,  but  that  all  the  joint  obligors  must  be  named  in  the  process.     In  the  state  of 
New  York  these  difficulties  are  obviated  by  the  13th  section  of  the  act  for  the  amendment  of  the 
law,  1  R.  L.  521 ,  which  provides,  "  that  all  persons  jointly  indebted  to  any  other  person  upon 
any  joint  obUgation,  contract,  or  matter  whatsoever,  for  which  remedy  might  be  had  at  law 
against  such  debtors,  in  case  all  wei%  taken  by  process  issued  out  of  any  court  of  this  state 
shall  be  answerable  to  their  creditors  separately  for  such  debts,  that  is  to  say  :  the  creditor  or 
creditors  of  such  debtora  may  issue  process  against  them  in  the  manner  now  in  use;  and  in  case 
any  of  such  joint  debtors  be  taken  and  brought  into  court,  he  or  they  so  taken  and  brought  into 
court  shall  answer  to  the  plaintiff,  and  in  case  judgment  shall  pass  for  the  plaintiflf,  he  shall  have 
his  judgment  and  execution  against  such  of  them  as  were  brought  into  court,  and  ogainnt  the 
other  joint  debtors  named  in  the  prooess,  in  the  same  manner  as  if  they  had  all  been  taken  and 
brought  into  court  by  ^irtue  of  such  process;  but  it  shall  not  be  lawful  to  issue  or  execute  any 
such  execution  against  the  body,  or  against  the  lands  or  goods,  the  sole  property  of  any  person 
not  brought  into  court.'*  See  as  to  the  mode  of  proceeding  in  Pennsylvania,  Dillman  v.  Sohulta, 
5  Serg.  &  R.  35.     This  mode  of  proceeding  does  not  apply  to  actions  of  trespass.     Rose  tr.  Oli- 
ver, 2  Johns.  368.     Nor  to  actions  against  devisees,  taking  as  tenants  in  common  under  a  will, 
for  a  debt  of  their  testator.  Jackson  v.  Hoag,  6  Johns.  69.  The  declaration  iu  an  action  against 

Sint  debtors  should  state  which  of  them  were  brought  into  court,  and  which  not.     Hildreth  p. 
eeker,  2  Johns.  Cas.  839.     And  the  defendant  brought  into  court  cannot  avail  himself  of  a 
defence  personal  to  the  defendant  not  found,  as  infancy.     Van  Bramer  v.  Cooper,  2  Johns.  279. 
Judgment  is  to  be  entered  against  all  the  defendants  in  the  same  manner,  as  if  all  had  appeared 
and,  such  being  the  regular  form  of  the  judgment,  if  an  action  be  brought  upon  it  by  the  de- 
fendant not  arrested  in  the  original  suit,  he  cannot  plead  nvl  tiel  record.     Dando  r.  DoU,  2 
Johns.  87.     In  an  action  on  a  jud^^roenc,  the  defendant,  who  had  not  appeared  to  the  original 
action,  pleaded,  nul  tiel  record,  and  that  he  had  not  been  an*ested  in  the  former  suit  the  pleas 
were  held  bad.     The  court  in  giving  their  opinion  say,  •*  What  defence  might  be  made  to  the 
merits,  by  the  defendant  who  was  not  taken  in  the  first  suit  is  another  question,  not  necessarily 
arising  upon  this  record.     Perhaps  he  might  set  up  any  defence,  which  he  might  in  hia  distii.ct 
individual  capacity  have  made  in  the  original  suit.    But  it  is  not  now  necc-sshry,  and   therefore 
we  do  not  give  any  definitive  opinion  upon  the  point.*'  Bank  of  Columbia  v.  Newcomb,  0  JohnA. 
98;  £1  Vide  Ballon  r.  Uurlburt,  1  Johns.  62;  Hutchins  o.  Pitch,  4  Johns.  222 
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IV.  ITS       attorney,  and  complains  by  bill  against  C.  D.  present  here   in  Court  tbo 
iuir^Thc  ®^™®   ^^y^  ^^  *   P^®*   of  trespass   on   the  case,    &c.     For   that    whereas, 

commence-     &C.  (y). 

meiii.  In  suits  by  infants,  or  by  or  against  assignees,  executors,  attorneys,  &c. 

^y  ?°^  _  the  commencement  always  varied  from  the  above  forms.  Infiints  were  stated 
ticularper-  to  sue  by  guardian  (1)  or  prochien  ami  {z)  (2).  The  representative 
■ona-  character  of  assignees   (3)  and   executors   should    be   stated   in    the   com- 

mencement, though  ft  would  suffice  if  it  appeared  in  the  other  parts  of  the 
declaration  (a).  In  declaration  of  debt  by  or  against  executors  or  adminis- 
trators, in  that  character,  it  was  considered  that  the  words  ^*  owes  to " 
must  be  omitted  (4)  in  the  commencement  (b) ;  but  assignees  of  a  bank- 
rupt may  sue  in  the  debt  and  detinet  (c).  An  executor  de  son  tort  is  sta- 
ted to  be  **  executor  of  the  last  will  and  testament  ".  of  the  deceased,  as 
if  he  were  a  rightful  executor  {d)  (5).  In  actions  by  or  against  attornies 
(6),  peers  and  members  of  parliament,  their  privilege  as  such  was 
usually  stated  in  the   introduction  (e)     In    actions  by  snrviv'mg  partners 


Ci 


(y)  ••  Debtor  for  the  king,"  and  "  quo- 
mtniu,"  are  no  longer  to  be  averred  in  plead- 
ing, Ilustr.  Pitt,  8Tyr.  264,  except  in  dec- 
larations in  ejectment  or  on  a  removal  from  an 
inferior  Court. 

(«)  2  Sjiund.  117  f.  note  1.  The  latter  is 
liable  for  the  costs.  Tidd,  9th  ed.  100,  101. 
Where  an  infant  plaintiff  was  taken  in  execu- 
tion for  the  costs,  the  Court  would  not  dis- 
charge him  on  motion.  18  East,  6;  1  Hodges 
Rep.  103. 


(a)  1  Siund.  Ill,  112.  n.  2. 

{b)  Com.  Dig.  Pleader,  2D.  1,2;  W.  8; 
Saund.  1,  112,  n.  1 ;  8  East,  2.  And  this  is 
still  correctly  so,  but  the  unnecessary  state- 
ment of  the  words  "owes  to"  is  now  consid- 
ered mere  surpluaigc;  those  words  are  not 
now  considered  ground  even  of  special  demur- 
rer.    Collett  V.  CoUett,  8  Dowl.  211. 

(c)  2  T.  R.  46. 

(rf)  1  8aund.  265. 

(c)  2  Siund.  1,  n;  5  T.  R.  825;  S  B.  &  P.  7. 


(1)  Stewnrt  V.  Crabbin,  6  Munf.  289.  As  to  inihnts  defending  by  guardian  adliiem  and 
the  history  of  suits  by  prochien  ami,  vide  Harg.  Co.  Lit.  1,  2.  n.  2*20. 

(2)  8  Cowen  84.  But  where  an  infant  has  worked  for  another  with  the  consent  of  his  fitber, 
on  a  promise  to  pay  the  infant,  the  infant  may  maintain  an  action  on  the  contract  in  his  own 
name,  Bu-rlingame  v.  Burlingame,  7  Cowen,  92.  An  intant  may  commence  an  action,  but  it 
must  be  by  guardian  or  next  friet%l.  M'Giffin  v.  Stout,  Coxe,  91;  M 'Daniel  r  Nicholson,  2 
Rep.  Const.  Ct.  844;  Bauche  v.  Ryan,  3  Blackf.  472;  Wilder  v.  Ember,  12  Wend.  191;  Priest 
It.  Hamilton,  2  Tyler,  49;  Ex  parte  Scott,  1  Cowen,  33. 

In  New  York  a  prochien  ami  must  be  appointed  for  an  infant  plaintiff  before  process  sued 
out  Wilder  v.  Ember,  12  Wend.  191.  See  Fitch  t>.  Fitch,  18  Wend.  618;  Fellows  v.  Niver, 
18  Wend.  668. 

In  Connecticut,  in  an  action  by  a  minor,  an  express  admission  of  a  procAien.amt  to  pros- 
ecute is  unnecessary;  the  arlmission  of  the  prochien  ami  named  in  the  writ  being  implied  until 
disallowed.     Judsjon  v.  Blanchard,  8  Conn.  679.     See  Hamilton  v.  Foster,  1  Brevard,  464. 

In  Massachusetts,  the  next  friend  will  be  admitted  by  the  court  without  any  other  record  than 
a  recital  in  the  count.     Miles  v.  Boyden,  3  Pick.  218.     So  in  Alabama,  Bothea  i'.  M*Call,  8  Al 
449.     It  is  otherwise  in  Indiana.     Keerau  r.  Clowzer,  2  Blackf.  604. 

An  infant  may  sue  by  his  next  friend  although  he  has  a  guardian,  if  the  guardian  does  not 
dissent.  Thomas  v.  Dike,  11  Vermont,  273.  But  the  person  named  as  next  friend  is  not  re- 
garded, for  any  purpose,  as  a  party  to  the  suit.     Brown  v.  Hull,  10  Vermont,  678. 

The  power  of  a  next  friend  commences  with  the  suit,  and  he  can  therefore  maintain  a  suit  for 
such  causes  of  action  only  as  may  be  prosecuted  without  a  previous  special  demand  unless  the 
defendant  has  waived  the  necessity  of  a  demand.  Miles  r.  Boyden,  8  iMck.  213.  See  Crosson  v. 
Dryer.  17  Mass.  222  ;  Traak  r.  White,  7  Mass.  241;  Parsons  v.  Jones,  9  Mjiss.  106. 

(8)  Assignees  under  a  joint  commission  against  A.  and  B.  suing  for  a  separate  debt  to  A.  the 
infant^may  describe  themselves  as  assignees  of  A.  without  noticing  B.  Stoneliouse  v.  De  Silva, 
8  Campb.  399,  400. 

(4)  But  when  the  plaintiff  is  entitled  to  charge  the  defendant  de  bonis  propriis  as  on  a  sug- 
gestion of  a  devastavit,  those  words  •*  owes  to  **  must  be  inserted;  for  if  he  declare  in  the  de- 
tinet only,  the  judgment  must  be  do  bonis  testatoris.     Hope  v.  Bague,  3  Bast,  6;  Spotswood  v 
Price,  3  Hen.  &  Mun.  123,  126. 

(5)  Campbell  v.  Toussey,  7  Cowen,  68. 

(6)  See  Dartnell  v.  Howard,  6  Dowl.  &  Ryl.  443,  where,  in  an  action  against  the  defendants 
for  negligence  as  attornies,  the  judgment  was  arrested,  because  the  declaration  did  not  allege 
that  the  defendants  were  attorneys,  or  that  they  were  employed  as  such  by  the  plaintifib 
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they  should  he  described  as  such  either  in  the  commencement  or  hody  of  '^-  ™ 
the  declaration  (/)  (1)  but  this  is  not  necessary  *]n  actions  against  sur-  ^^  * 
viving  partners  {g)  (2).  A  declaration  stating  that  the  defendant  was  commence- 
indebted  to  the  plaintiff  and  E-  F.  his  late  partner,  without  adding  deceased,  meat 
^ould  be  untechnical,  because,  notwithstanding  that  allegation,  he  may  be 
still  living  and  then  ought  ta  join,  but  where  the  omission  only  occurred 
in  a  second  count,  a  demurrer  on  that  ground  was  set  aside  as  frivolous 
(A).  Where  there  is  no  necessity  to  describe  parties  as  suing  or  being 
sued  in  any  special  character  it  is  advisable  not  to  do  so.  and  an  inaccurate 
description  of  the  party's  interest  will  sometimes  be  fatal:  as  where  A., 
B.  and  •  C,  having  been  appointed  assignees  under  three  separate  com- 
missions of  bankrupt,  sued  as  joint  assignees,  not  stating  their  sev- 
eral and  respective  interests  in  the  declarations,  it  was  held  fatal  (t). 
In  the  second  volume  of  Precedents,  the  several  most  usual  forms  of  dec- 
laration by  and  against  persons  suing  and  being  sued  in  particidar  rights 
or  characters  will  be  found  (A).  The  most  salutary  rule  of  Ilil.  Term,  4 
W.  4,  reg.  21,  orders,  **  That  in  all  actions  by  and  against  assignees  of  a 
bankrupt,  or  insolvent,  or  executors,  br  administrators,  or  persons  author- 
ized by  act  of  parliament  to  sue  or  be  sued  as  nominal  parties,  the  charac- 
ter in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be 
sued  shall  not  in  any  case  be  considered  as  in  issue,  unless  specially  de- 
nied." 

As  many  of  the  ancient  or  preceding  forms  of  commencing  declarations  Th^prestht 
were  the  result  of  the  then  prevalent  forms  of  mesne  process,  it  followed  ^^^^  of 
that  when    the    uniformity   of  process   act,  2    W.  4,  chap.  3fl.  abolished  ^^j^^^o"' 
those  processes  and  introduced  new  writs,  that  it  became  necessary  or  expe-  declarations 
dient  to  invent  new  forms  of  commencements,  and  accordingly  the  judges  in  personal 
after  that  enactment,  promulgated  a  rule  ordering  that  every  declaration  ^l^ced^^^' 
should  be  entitled  at  the  top  or  head  (and  not  by  indorsement  on  the  back)  one  of  the 
of  the  proper  Court ;  secondly,  that  every  declaration  and  subsequent  plead-  superior 
ing  should  be  entitled  of  the  ve?'y  day  when  it  is  delivered  or  filed :  and  Reg.  ^"'^  ^*)- 
Gen.  Mich.  T.  3  W.  4,  reg.  15,  prescribed   four  forms  of  commencing  a 
declaration,  Jirst,  upon  a  summons,  as  thus : 

No.  1. — Declaration  after  summons 
In  the— 

On  the day  of A.  D. 


Venue, — A.  B.,  by  E.  F.,  his  attorney,  [or,  "  in  his  own  proper  person,"] 
complains  of  C.  D.  who  had  been  summoned  to  answer  the  said  A.  B.  For 
that,  &c. 

(/)  4  B.  &  Aid.  874;  6  Moore,  882;  2  Stark,  (t)  Ante,  24. 

856;  2  Marsh.  819;  6  Taunt.  597  S.  C.  {k)  Pott,  vol.  ii. 

(^)  1  B.  &  Aid.  29,  2  Chit.  Rep.  406.  (/)  See  fully  as  to  the  points  of  practice  re- 

{h)  Undershell  v.  Fuller,  1  Crom.  M.  &  Ros.  specting  declarations,  8  Chitty's  Gen.  Prao. 

900.  429  to  496. 

(1)  Colljer,  Partn.  (Perkin's  ed.)  §  674.  Where  a  declaration  is  in  the  name  of  one,  as  sur- 
Tiving  partner,  it  necessarily  implies  the  death  of  the  other  partner,  although  not  averred. 
Patterson  v.  Chalmers,  7  B.  Monroe,  595.  » 

(2)  Collyer,  Partn.  (Perkins's  ed.)  §  740;  Raborg  v.  Bank  of  Columbia,  1  Harr.  &  Qill,  281; 
Goelet  V.  M*Kinstry,  1  Johns.  Cas.  405;  Grant  v»  ohurter,  1  Wend.  151. 

Vol.  I.  40 
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IV.  m  N'q,  2. — Declaration  after  Arrest  wliere  the  Party  is  not  in  Custody. 

PARTS,  &c  •  "^  ^  jr 

comment  ^^  *'^®"~ 

ment.  On  the day  of A.  D.- 


Venue. — A.  B.,  by  E.  F.  his  attorney,  [or,  *'in  his  own  proper  person,"] 
complains  of  G.  D.  who  has  been  arrested  at  the  suit  of  the  said  A.  B.  For 
that,  &c. 

[  *286  ]  *No.  3. — Declaration  where  the  Party  is  in  Custody, 

Vefine, — A.  B.,  by  E.  F.  his  attorney,  [or,  '*  in  his  own  proper  person,"] 
complains  of  C.  D.  being  detained  at  the  suit  of  A.  B.  in  the  custody  of  the 
sheriff,  [or,  ^^  the  Marshal  of  the  Marshalsea  of  the  Court  of  King's  3ench, 
or  the  Warden  of  the  Fleet." 

No.  4. — Declaration  after  the  Arrest  of  one  or  more  Defendant  or  De- 
fendants, and  where  one  or  more  other  Defendant  or  Def aidants  shall 
have  been  served  only  and  not  arrested. 

Venue, — A.  B.  by  E.  F.  his  attorney,  [or,  "  in  his  own  proper  per- 
son,"] complains  of  U.  D.  who  has  been  arrested  at  the  suit  of  the  said  A. 
B.  [or,  "being  detained  at  the  suit  of  the  said  A.  B.,  &c.  as  before,^^]  and 
of  G.  H.  who  has  been  served  with  a  writ  of  capias  to  answer  the  said  A. 
B.,  &c. 

No.  5. —  The  Reg.  Gen.  Hil  T.  4,  W,  4,  mle  20,  prescribes  the  following 
form  of  commencement  of  the  declaration  when  a  Plaintiff  declares  in 
a  second  action  after  a  plea  in  abatement  of  non-joiner  of  another 
party  liable  to  be  sued 

Venue. — A.  B.,  by  E.  F.  his  attorney,  [or,  "  in  his  own  proper  person,"J 
complains  of  C  D.  and  Q,  H.  who  have  been  summoned  to  answer  the  said 
A.  B. ;  and  which  said  G.  D.  has  heretofore  pleaded  in  abatement  the  non- 
joinder of  the  said  6.  H.  &o.  [The  same  form  to  be  used  mutatis  mutandis 
in  cases  of  arrest  or  detainer.] 

* 

These  and  other  forms  of  commencements  of  declarations  since  the  uni- 
formity of  process  act,  2  W.  4,  c.  39,  will  be  found  in  the  second  volume, 
[English  edit  ion. '\]  Where  the  action  has  been  removed  into  one  of  the 
superior  Gourts  from  an  inferior  Gourt,  or  is  in  the  mixed  action  of  ejects 
ment,  the  commencement  is  to  continue  in  the  same  form  as  before  the  new 
rules,  and  the  defendant  is  to  be  in  K.  B.  as  in  custody  of  the  Marshal, 
and  in  G.  P.  that  the  defendant  had  been  attached  or  summoned,  and  in 
the  Exchequer  the  plaintiff  is  then  to  be  still  described  as  debtor  to  the 
king ;  and  therefore  it  is  no  ground  oi  special  demurrer  that  the  declaration 
describes  the  defendant  as  in  the  custody  of  the  marshal,  but  if  untrue,  can 
only  be  aji  irregularity,  and  taken  advantage  of  as  such  (m). 

(m)  CommeDcemeDt  of  deolaration,  statiDg  and  not  to  snch  as  are  removed  from  inferior 

defendant  to  be  in  custody  of  the  marshal  of  the  Courts,  and  the  Court  will  presume  in  favor  of 

Marshalsea,  good  on  special  demurrer,  inas-  its  jurisdiction,  Dod   v.  Grant,  E.  B.,  H.  T. 

much  as  the  uniformity  of  process  act  applies  1886,  January  15th. 
only  to  actions  commenced  in  superior  Courts,  • 


t  See  American  Editor's  Pre&oe. 
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The  Reg.  Gen,  Trin.  T.  1  W.  4,  seems  to  prescribe  as  the  usual  con-     '▼•  "» 
elusion  in  all   the   Courts,  the  following:  *'to.  the   plaintiff's  damage   of   ^-^*"»  *<»• 

J6 ,  and  thereupon  he  brings  suit,  &c."     But  in  penal  actions,  when  pJ^°i^*to' 

no  damages  are  recoverable,  the  ad  damnum  should  be  omitted  as  hereto-  be  omitted, 
fore  (n). 

The  Reg.  Gen.  Mich.  T.  8  W.  4,  reg.  15,  directs  that  the  statement  of 
pledges  to  prosecute  shall  be  discontinued. 

♦In  general  the  non-observance  of  either  of  the  preceding  express  rules,  [  •287    ] 
although  relating  to  and  affecting  the  forms  of  pleading,  cannot  (except  in  Conse- 
the  instance  of  the  statement  of  abuttals)  be  taken  advantage  of  by  demur-  9««««»  of 
rer  as  a  defect  in  pleading  ;  but  must,  if  at  all,  be  objected  to  by  a  sum-  f^J^  g^^ 
mons  and  order  of  a  judge,  to  set  aside  the  proceeding  for  irregularity  (o).  rules,  ▼«. 
Thus  although  the  above  rules  expressly  require  a  declaration  to  be  enti-  *^**  ^}*®y 
tied  of  the  day  and  month  when  it  is  delivered,  yet  it  has  been  decided  ^eailari' 
that  the  omission  of  such  date  is  not  a  ground  of  demurrer  {p)  :  and  al-  ties  and  not 
though  the  statute,  2  W.   4,  o.  39,  requires  that  the  form  of  action  shall  grounds  of 
be  expressed  in  the  writ,  and  it  seems  that  the  declaration  should  accord,    ^^^^^^^' 
yet  if  it  vary,  such  variance  is  not  a  ground  of  demurrer,  (partly  so  be- 
cause a  writ  cannot  now  appear  on  the  face  of  the  pleadings  of  record  ;) 
and  it  can  only  be  objected  to  by  summons  or  motion  for  irregularity  to  set 
aside  the  declaration  on  account  of  such  deviation  {q).     So,  if  the  com- 
mencement of  a  declaration  at  the  suit  of  an  executor  be  improperly  in  the 
debet  and  detinet,  instead  of  more  properly  the  latter  only,  the  objection 
is  not  a  ground  of  demurrer  as  part  of  a  declaration,  but  may  be  rejected  as 
surplusage  (r).     So  the  improper  insertion  or  repetition  of  venue  in  the 
body  of  a  declaration,  contrary  to  the  above  rule,  Hil.  T.  4  W.  4,  r.  8,  is 
not  a  ground  of  demurrer,  but  merely  of  a  summons  to  strike  out  the  ob- 
jectionable repetition  Qs)  :  and  although  it  would  be  absurd  for  any  practi- 
tioner to  neglect  strict  observance  with  the  recent  rules,  yet  it  is  obvious 
that  it  could  never  have  been  the  intention  of  the  judges  that  the  unnecessary 
insertion  in  the  body  of  a  declaration  of  a  venue  should  be  constantly  the 
subject  of  a  summons  to  strike  out  those  words,  which  would  occasion  much 
more  expense,  and  be  infinitely  more  vexatious  than  the  introduction  of  those 
few   words  {t).     The   modes  of  taking  advantage  of  informalities  in  the 
title   or  commencement  of    a  declaration   is  perhaps   matter   of  practice 
rather  than  of  pleading,  and  have  been  fully  considered  as  such  in  another 
work  (u). 


6thly.  After  the  Commencement  of  the  declaration,  the  Body  or  state-  ™''^*'^'^^' 
ment  of  the  cause  of  action  follows  in  natural  order,  and  which  in  every  fectinq  thi 
description  of  action  consists  of  three  different  points,  viz.  the  right,  whether  body  or 

8U  B9T  A  N  CB 

(n)  Neal  tr.  Richardeon,  2  Dowl.  78.  Thoroiia,9  Ring.  678;  Tidd,  Supp.  A.  D.  1833,  q,  declae4 

(o)  And  aee  per  Tindiil,  C.  J.,  in  Anderson  p.  122.                                                                 tions  in 

9.  Thomas,  9  Bing.  678.  (r)  CoUett  v.  CoUett,  8  DowL  211.                gbnbeal. 

{p)  Neal  V.  Richardson,  2  Powl.  89.  (s)  Farmer  v.  Champneys,  1   Crom.  M.  & 

(q)  Thompson  v.  Dicas,  2  Dowl.  98;  Soriv-  Bos.  689;  2  Dowl.  680,  S.  G.;  Fisher  v.  Snow, 

neev.  Watling,  1  Harrison,  8;  Ward  «.  Ten-  8  Dowl.  27;  Townsend  n.  Gurney,  id,  29. 

nison,  1  Adol.  &  El.  619;  Edwards  v.  Dignam,  {t)  Per  Cur.  in  Brindley  o.  Bennett,  2  Bing. 

2  Or.  &  M.  846i  2  Dowl.  240;  S.  C;  Chit.  184;  eeepoitof  striking  imt  counU. 

Oen.  Prao.  vol.  iii.  197;  and  see  MarshaU  p.  .      (u)  8  Chitty's  Qen.  Prao.  456  to  462. 

Thomas,  8  Moore  &  S.  98;  and  Anderson  v» 
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tioD.     The 
language  of 
description 
to  be  ob- 
served in 
general. 


IV.  118       founded   upon  contract   or   tort  independent  of  contract;    the   injury  to 
PABTs,  &c.  such  right ;  and  the  consequent  damages.     In  stating  such  of  *these,  all 

Sthly.  The     the    requisites    of  certainty  and   other  points  before  noticed  must  be   ob- 

??r  Ir  served. 

Keeping  in  view  and  subject  to  those  general  requisites,  every  pleader 
was,  before  the  very  recent  pleading  rules,  at  liberty  to  frame  the  body  or 
substance  of  every  declaration  in  such  order  and  language  as  he  might  con- 
sider preferable.     He  was  not  however  allowed  vexatiously  to  insert  any 
superfluous,  impertinent  or  extraneous  matter  as  in  an  action  on  a  mort- 
gage deed,  a  long  description   of   the  mortgaged    premises  (a:),   or  cove- 
nants, of  which  no  breach  was  assigned,  and  if  he  did  so,  or  inserted  nu- 
merous counts  substantially  alike,  the  Courts,  in  virtue  of  their   general 
jurisdiction,  might  on  summons  or  motion,  order  the  unnecessary  matter 
to  be  struck  out.  (y).     But  however  superfluous  or  unnecessary  the  matter 
or  count  may  be,  that  affords  no  ground  of  demurrer,  and  can  only  be  ob- 
jected to  by  application  to  strike  out  the   same  (^).,    With  a  view  to  cam' 
pel  greater  concisenessj  some  recent  mles,  materially  control  and  limit  the 
length   of  declarations.     The   Reg.    Gen.  Trin.   T.    1  W.  4,  f  prescribes 
forms  and  length  of  declaration  in  assumpsit  or  debt  on  bills  of  exchange 
and  promissory  notes,  and  for  common  debt  recoverable  in  indebitatus  as- 
sumpsit, thereby  very  considerably  reducing  the  length  of  such  declaration 
'  (a) ;  and   the  judges   certainly   intended  that  the  particular   forms   there 
given  should  be  considered  not  as  mere  limited  examples,  bat  as  models 
of  conciseness  to  be  observed  and  extended  to  all  other  cases  (6).     From 
this  also  it  is  to  be  inferred  tliat  quantum   meruit  and  quantum  valebant 
counts  shall  no  longer  be  adopted   (6).     The  Reg.  Gen.  Hil.  Term,  2  W. 
4,  reg.  71,  f  depriving  every  party  of  the  costs  of  issues   and   pleadings, 
upon  which  he  does  not  succeed,  had  a  strong  tendency   to  prevent  the  in- 
troduction of  useless  counts,  pleas  and  issues,  or  even  of  any  useless  allega- 

The  Rules      tions. 

Hil  T.  4  w.  At  length  the  Reg.  Gen.  Hil.  T.  4  W.  4,  f  reg.  5,  6  and  7,  imperatively 
i,  Reg.  4,  6,  prohibited  the  use  of  several  counts  or  pleas  unless  a  distinct  subject  mat- 
in/«ewraz"  ^^^  ^^  complaijit  or  defence  is  intended  to  be  established  in  respect  of  each. 
countf,  &c  The  student  and  every  practitioner  must  constantly  consult  those  rules,  as 
(  *289    ]  ^^y  deviation  might  be  fatal  (c). 

Other  inci-  Independently  of  the  particular  and  precise  operation  of  each  of  these 
dental  im-  rules,  it  has  recently  become  the  practice  in  declaring  for  the  breach  of  a 
aradmis^^^*  Contract  to  pay  money,  or  deliver  goods,  or  perform  work,  in  cases  where 
sious  on  £ice  there  has  been  a  part  performance^  expressly  to  admit  the  same  on  the 
of  declara..  fj^^e  of  the  declaration,  by  which  means  the  plaintiff  having  himself  justly 
payment^or  l^™Jted  his  claim  to  his  real  demand,  the  defendant  is  thus  deprived  of 
part  per-  all  pretence  for  pleading  the  part  payment*  or  partial  performance,  and 
fcrmance.  the  costs  of  the  useless  pleading  and  evidence  relating  to  such  part  per- 
formance is  thus  saved  (of),  and  this  mode  of  declaring  is  particularly  de- 


(2)  Cowp.  666»  727;  1  Saund.  228»s.  1;  2 
Saund.  866. 

(y)  Id  ibid;  8  Chitty'g  Gen.  Pna  688  io 
648. 

(2)    Gardner  v.  Bowman,  4  Tyr.  412. 

(a)  See  the  rale  and  fomia^  poU^  toL  ii. 

(6)  Id.  27. 


(c)  See  these  rules,  Jenris  Rales,  99  to  108, 
and  the  eases  thereon,  Chitty*8  Gen.  Pk«o. 
479  to  485. 

{d)  See  Bosanquet's  New  Rales,  60,  note 
48;  86  to  88;  8  Chitty's  Gen.  PrM.  475  tft 
489y  and  see  ferms,  poH^  vol.  ii. 


t  See  Amerioan  Editor's  P^flMe. 
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sirable  when  the  part  performance  would  take  the  case  out  of  the  statute     '^*  '" 
against  frauds,  or  statute  of  limitations.  fitfr'^Vh^ 

Having  thus  considered  the  recent  rules  as  thej  affect  the  body  or  substance  cauw  of  * 
of  declarations  in  general,  and  the  prohibitions  against  second  counts,  we  will  action, 
proceed  to  consider  in  detail  the  requisites  of  declarations  in  each  form  of 
action  in   particular  as,  1st,    In   Assumpsit;  2dly,  Debt;   Sdly,   Cove- 
nant ;  4thly,  Detinue ;  5thly,   Case ;  6thly,    Trover ;  Tthly,  Replevin ; 
8thly,  Trespass, 

In  Assumpsit^  the  statement  of  the  cause  of  action  is  either  special,  or       i.  in 
general.   Such  of  the  forms  of  special  counts  in  assumpsit  as  most  frequently  ^umpsit. 
occur  in  practice  are  given  in  the  second  volume.  ViheM  or  not 

&  STI6C1&1 

In  general,  where  the  claim  is  merely  of  a  pecuniary  nature,  and  is  count  is  re 
founded  on  the  past  or  completed  or  executed  consideration,  it  is  sufficient  to  quisite  or 
declare  upon  the  common  indebitatus  counts  (e)  (1).  There  are,  however,  P^P*'^' 
many  occasions  in  which,  although  it  may  not  be  strictly  necessary,  yet  it  is 
judicious  to  insert  a  special  count  in  the  declaration ;  for  instance  upon  a 
written  contract  to  build  a  house,  if  the  work  has  been  performed,  and  the 
reward  was  to  be  paid  in  money,  the  common  counts  for  work  and  materials 
would  suffice;  but  if  the  plaintiff  declare  specially,  and  set  out  the  written 
contract,  and  the  defendant  suffer  judgment  by  default,  or  pay  money  in 
Court  generally,  the  contract,  and  all  material  allegations  as  stated  in  the 
declaration,  would  be  thereby  admitted,  and  no  objection  could  be  raised 
on  account  of  the  want  of  a  stamp.  In  many  instances  as  in  actions  against 
agents  for  not  accounting  for  goods  or  the  proceeds  of  goods  intrusted  to 
them,  or  for  not  using  due  care  in  selling,  &c.  (/)  the  declaring  specially 
for  unliquidated  damages  will  exclude  a  tender  or  a  set-off  (/),  or  even 
the  defence  of  bankruptcy  {g).  In  these  cases  a  special  count  is  advisable, 
although  the  chief  part  of  the  plaintiff's  demand  may  be  recoverable 
upon  the  common  counts.  But  where  neither  these,  nor  any  other  satis- 
fiictory  reason  for  introducing  a  special  count  can  be  adduced,  and  the 
cause  of  action  may  be  proved  upon  a  common  count,  the  latter  alone 
should  be  used ;  as  where  goods  have  been  sold  and  delivered,  and  the  credit 
or  time  for  payment  has  elapsed,  then  a  special  count  would  be  improper. 
When  a  declaration  consisted  of  one  special  and  several  general  counts,  and 
to  *the  special  coftnts  there  were  several  special  pleas,  and  to  the  general  [  290  ] 
counts  the  general  issue  was  pleaded,  and  the  plaintiff  entered  a  nolU 
prosequi  as  to  the  special  count,  and  joined  issue  on  the  others,  it  was  held 
he  was  entitled  to  recover  on  the  general  counts;  although  the  matters 
proved  might  have  been  given  in  evidence  and  investigated  on  the  special 
count  and  the  pleas  thereto  (A). 

In  considering  the  rules  to  be  observed  in  the  structure  of  special  counts 
in  assumpsit,  six  points  are  principally  to  be  attended  to,  viz  : — 

(<)  See  pott,  as  to  the  common  eoants.  the  oommon  counts,  as  a  debt,  tiie  setoff  is  not 

(/)  See  1  Esp.  Rep.  880;  6  B.  &  Aid.  98;  ezolnded,  4  Campb.  886 
8  Campb.  289.     But  it  seems  that  if  on  the  {g)  AnU,  210. 

special  count  the  plaintiff  pro^e  a  cause  of  ao-  <A)  1  M.  &  M.  811. 

tion,  the  whole  of  which  is  also  protable  upon  ({)  See  the  forms  and  parts,  anie,  291 

(1)  See  the  oases  and  notes  post,  889, 840. 
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IT.  itB  pabu  Ist,  The  inducement ; 

^0-  2dly,  The  consideration  of  the  contraot ; 

tion.  In  a».  4thly,  The  necessary  averments  ; 

sumpeit  5thlj,  The  breach  ;  and 

6thlj,  The  damages, 

1st.  Of  the  An  Inducement,  in  an  action  of  assumpsit,  is  in  the  nature  of  a  preamble, 
Inducement  stating  the  circumstiinces  under  which  the  contract  was  made  or  to  which 
inaesampsit  ^j^^  consideration  has  reference.  A  formal  inducement  does  not  appear 
to  be  in  any  case  necessary  in  pleading;  it  would  be  sufficient  if  the 
subject-matter  of  the  inducement  were  alleged  in  any  other  part  of  the 
declaration ;  but  it  is  useful  in  composition,  for  the  purpose  of  perspicuity. 
The  matter  of  inducement  may  be  stated  by  way  of  parenthesis^  as  thus: 
'^  For  that  whereas  heretofore,  to  wit,  on,  <&c.  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  [he  then  being  an  attorney  of 
the  Court  of  our  lord  the  king  before  the  king  himself  or  he  then  being 
a  carrier  of  goods  for  hire  from  ^c,  tOy  4rc.]  had  then  retained  and  em- 
ployed him  as  such  attorney  to,  &c. ;  or  the  declaration  may  begin  by  a 
formal  inducement,  as  in  the  precedent  referred  to  in  the  notes  (k). 
Where  a  variety  of  facts  preceded  the  contract,  and  are  so  connected 
with  it  that  the  statement  of  them  is  necessary  to  render  the  count  intelli- 
gible, it  is  obviously  better  to  adopt  a  formal  inducement  (/),  than  in  the 
description  of  the  consideration  or  of  the  contract  to  show  those  facts  in 
one  continued  sentence  of  great  length.  Thus,  in  an  action  on  a  wager 
on  a  horse-race,  it  is  usual  to  begin  the  declaration  with  an  biducement  of 
the  expected  race  (m).  So,  in  assumpsit  upon  an  award,  the  existing 
differences  between  the  parties  are  concisely  stated,  as  that  ^^  certain  differ* 
ences  had  existed  and  were  depending  {ri) ;  and  on  a  contract  to  pay 
money  upon  a  consideration  of  forbearance  the  declaration  begins  by  stating 
with  brevity  the  existence  of  the  debt  forborne,  and  from  whom  it  is  due 
f  ♦291  ]  (o).  The  *inducement,  or.  averment  by  way  of  introductory  allegation,  is  pe- 
culiarly proper  where  a  party  is  charged  upon,  or  in  respect  of,  the  breach  of 
a  contract  or  implied  duty  resulting  from  any  particular  character  or.  capacity 
of  the  defendant.  Thus,  in  a  declaration  against  an  attorney  for  negligence, 
or  a  carrier,  a  coach  proprietor,  a  wharfinger,  or  captain  of  a  ship,  or  an 
innkeeper,  for  the  loss  of  goods,  &c.,  it  is  usual  and  proper  to  show  by 
way  of  inducement,  or  at  least  by  other  averments  in  the  declaration,  that 
the  defendant  followed  (he  occupation  in  respect  of  which  the  plaintiff 
employed  him.  If  no  such  allegation  be  contained  in  the  declaration, 
the  defendant  cannot  be  charged  thereon  for  the  breach  of  a  duty  which 
results  only  from  the  particular  character  which  he  held,  and  in  reference 
to  which  he  was  retained  {p).  But  where  the  mere  statement  of  the  con- 
sideration and  promise  will  be  sufficiently  intelligible,  without  any  prefa- 
tory allegation,  they  may  be  set  forth  without  any  inducement;  as  in 
declarations  upon  bills  of  exchange,  &c.  which  should   proceed  at  once  to 

{j )  Properly  speakiDg,  the  term  contract  (m)  Po6lt  yoI.  iL 

includes  the  consideratioD  aa  well  as  the  prom-  ( n)  Id. 

ise.     But  it  is  here  used  as  signifying  the  de-  (o)  Id. 

fendant*s  proaiite  on\y.  (p)  4  B.  &  C.  845;  1  D.  &  R.  788,  8.  G, 

(k)  Seoan^tf,  26*2;  and  pott.  vol.  ii.  see  6  Moore,  64;   2  New  Rep.  845,  454:  12 

{)  4  B.  &  G.  845;  6  D.  &  R.  488,  S.  C.  East,  94. 


ITS  PARTS  AND  PARTICULAR  REQUISITES.  291 

State  the  instrument  or  contract,  without  any  preamble  of  the  custom  of       iv.  lis 
merchants,  which  ought  not  to  be  set  forth  (^).  paets,  &c. 

It  is  said  that  as  the  office  of  an  inducement  is  explanatory,  it  does  not  ^'^^^^  "^^^ 
in  general  require  exact  certainty  (r).  Thus,  where  an  agreement  with  a  action, 
third  person  is  stated  only  as  inducement  to  the  defendant's  promise,  i.  luaa. 
which  is  the  principal  cause  of  the  action,  it  was  considered  in  general  sumpsit. 
sufficient  to  state  such  agreement  without  certainty  of  name,  place,  or  1.  Induce- 
person  (s).  This  rule  prevailed  in  the  statement  of  matter  which  merely  ^^^^' 
constituted  an  executed  or  past  consideration  (0  ;  as  when  the  declaration 
charged,  that  in  consideration  that  the  plaintiff  **  had,  at  the  defend-  , 
ant's  request,  granted  to  him  by  deed  the  next  evidence  of  a  certain 
church,''  the  defendant  promised  to  pay  the  plaintiff  £100,  the  court 
held  the  declaration  good,  although  it  was  objected,  in  arrest  of  judg- 
ment, that  the  time  or  place  at  which  the  grant  was  made  was  not  stated 
(ti).  So  in  declaring  upon  a  promise  to  pay  money  in  consideration  of 
the  forbearance  of  a  preceding  debt,  though  some  cause  of  action  roust  be 
alleged,  it  was  not  necessary  to  state  the  particular  cause  or  subject- 
matter  of  the  debt,  or  the  time  when  or  place  where  it  was  contracted  \x)  ; 
and  in  an  action  for  negligence  against  an  attorney  who  had  been  em- 
ployed to  sue  another,  it  was  not  necessary  or  advisable  to  state  in  an  in- 
ducement that  such  other  person  was  indebted ;  and  if  it  be  stated  though 
unnecessarily,  it  must  be  proved  (y).  But  where  the  inducement  dis< 
closing  a  part  consideration  "^also  professes  to  state  some  matter  material  r  292  1 
to  be  ascertained  with  certainty,  it  must  be  stated  with  precision  and  par- 
ticularity (^z).  Therefore,  where  in  a  declaration  in  assumpsit  for  not 
accepting  a  lease,  the  inducement  charged  that  the  plaintiff  was  possessed  of 
the  premises  for  a  certain  term,  ending  on  a  day  named,  and  the  proof 
showed  that  he  had  only  a  shorter  term,  the  court  held  the  variance  fa- 
tal (a).  It  suffices  if  the  introductory  matter  or  inducement  be  stated 
according  to  its  legal  effect  (A) ;  and  the  first  part  of  the  rule,  that 
allegations  of  matter  of  substance  may  be  substantially  proved,  but  allega- 
tions of  matter  of  description  must  be  literally  proved  (c),  applies  pe- 
culiarly to  averments  in  an  inducement ;  and  therefore  if  the  inducement 
be  not  a  mere  matter  of  description,  and  it  be  substantially  proved  as  al- 
leged, a  slight  variance  will  be  immaterial.  Even  material  matter  laid 
in  an  inducement  need  not.  be  proved  precisely  as  alleged  when  stated 
under  a  videlicet^  if  it  be  correct  in  substance.  Thus,  where  in  a  declaration 
to  recover  from  the  defendant  a  debt  due  from  a  third  person,  which 
the  defendant  had  promised  to  pay  in  consideration  of  forbearance,  the 
0um  due  was  stated  in  the  inducement  under  a  videlicet  to  be  X20,  18«, 
Oct.,  and  was  described  as  the  balance  of  a  larger  sum,  and  the  statement 
of  the  contract  referred  to  the  sum  so  alleged  in  the  inducement  to  be 
due,  but  only  £26  were  due  as  the  balance;  the  Court  held  that  the  va- 

iq)  Ante,  216,. 21 7.  (u)  Cra  Eliz.  716. 

(r)  Tidd,  9th  edit.    486,  eites  Com.  Dig.  {x)  Hob.  18;  poet,  ▼ol.  it 

Pleader,  C.  81 ;  aee  18  East,  116;  8  T.  B.  616,  (y)  Peake's  Rep.  119. 

per  BuIlerJ.;   Stephen,  2d  edit.  864,  416,  (z)  18  East,  102;  pof<,  toI.  il 

cites  Cm  Eliz.  715.  (a)  1  M.  &  P.  717;  4  Bingh.  658,  &  C.; 

(s)  Telv.  17.  /we  1  B.  &  B.  586. 

(0  Id,;  10  Co.  59  b;  Com.  Dig.  Pleader,  (6)  8  Moore,  674,  695,  696. 

81,  48;  £.  10,  18;  18  East.  105,  116;  and  (c)  AnU,  280,  note  (c);  8  B.  &  C.  4;  6  D. 

•ee  2  Chit  Sep.  811;  6  T.  B.  148.  k  B.  626,  &  C.;  see  ftirther  as  to  this,  voiC 
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tion. 

1.  In  as- 
sumpsit. 

1.  Induce- 
ment. 


IV.  iw  riance  was  not  material  (rf)  (1).  In  general,  however,  every  allegation 
Vj*"*  *  in  an  inducement,  which  is  material  and  not  impertinent  and  foreign  to 
cauM  of  ac-  *^®  cause,  and  which  consequently  cannot  be  rejected  as  surplusage,  must 
be  proved  as  alleged,  and  a  variance  would  be  fatal ;  and  consequently 
great  attention  to  the  facts  is  necessary  in  framing  the  inducement,  and 
care  must  be  taken  not  to  insert  any  unnecessary  allegation  (e).  Thus,  in 
the  ease  just  mentioned  against  an  attorney,  where  the  declaration  stated 
that  E.  F.  was  indebted  to  the  plaintiif,  and  that  the  plaintiff  employed 
the  defendant  to  sue  her,  it  being  proved  that  E.  F.  was  a  feme  covert  at 
the  time  the  supposed  debt  accrued,  and  consequently  not  in  point  of  law 
indebted,  the  plaintiff  was  nonsuited;  though  the  declaration  might  have 
been  suflScient  without  stating  that  the  third  person  was  indebted  (/). 
Where,  however,  the  matter  unnecessarily  stated  in  the  inducement  is 
wholly  impertinent,  and  might  be  struck  out  as  surplusage,  there  are  some 
cases  in  which  a  failure  in  proof  of  such  statement  would  not  be  materi- 
al (^). 

[  *293  ]  *The  recent  rules  of  pleading,  Hilary  Term,  4  W.  4,  as  they  apply  to 
Inducement,  most  actions,  and  especially  asstinpsit  and  case^  now  relieve  a  plaintiff 
vera^^^ed  from, the  necessity  for  proving  matter  of  inducement,  or  from  any  risk  of 
not  be  variance  in  the  statement  thereof,  unless  the  defendant's  plea  expressly 

proved.  traverse  or  deny  the  adjournment ;  thus,  in  an  action  on  the  case,  if  the 
declaration  state  that  the  plaintiff  was  possessed  of  a  close  and  a  pond 
fuU  of  water  therein^  and  then  stated  an  injury  to  the  water  in  the  pond, 
it  was  held  that  the  plea  of  not  guilty  did  not  put  in  issue  the  inducement, 
even  though  connected  with  the  description  of  the  injury,  and  therefore 
the  defendant  could  not  on  the  trial  dispute  the  correctness  of  the  induce- 
ment (A). 


2dl7.  The 

Conndera" 

tion. 


In  treating  of  the  rules  relative  to  the  statement  of  the  Consideration 
for  the  contract,  we  will  consider,  1st,  What  consideration  must  appear  on 
the  face  of  the  declaration,  oind  how  it  should  be  stated ;  and  2dly,  the  doc- 
trine of  variances  between  the  statement  of  the  consideration  and  the  evi- 
dence in  support  of  it. 

In  declaring  upon  a  contract  not  under  seal,  it  is  in  all  cases  necessary 
to  state  that  it  was  a  contract  that  imports  and  implies  consideration,  as 
a  bill  of  exchange  or  promissory  note  (t)  or  expressly  to  state  the  par- 
ticular consideration  upon  which  it  is  founded  (Jc)  (2) ;  and  it  is  essential 


{d)  2  Moore  114;  see  1  B.  &  B.  586;  see 
fost  as  to  the  acilieet. 

(e)  Ante,  228»  280;  4  B.  &  C.  880;  6  D.  & 
R.  500,  S.  C;  Dougl.  667;  6  T.  R  408;  8  B. 
&  P.  463;  2  Chit.  Rep.  3ll.  Steph.  2d  edit. 
285.  As  to  what  may  be  Btruok  out  as  snr- 
pulrage,  see  ante,  22'.\ 

(/)  Peake'8  Rep.  119. 

(ff)  Ante,  229;  2  Bla.  R.  840;  Dougl.  667; 
8  T.  R  498,  8  T.  R.  646. 

(A)  Dukes  V.  Oostling,  8  Dowl.  619;  Fran, 
kum  y.  Earl  Falmouth,  4  Nev.  &  Man.  880; 


1  Harr.  &  Wol.  1;  6  Car.  &  P.  529,  S.  C. 

(t)  These  instruments  always  imply  a  con- 
sideration, Graham  v  Pitninn,  6  Nev.  &  Man. 
137,  so  that,  although  the  statute  against 
frauds,  29  Car.  2,  c.  8,  s.  4,  requires  an  un- 
dertaking by  a  third  person  to  pay  the  debt 
of  another  to  state  the  consideration,  yet  by 
means  of  a  bill  or  note  the  statute  is  avoided, 
Ridout  V.  Bristow,  1  Tyr.  Rep.  84;  Foplewell 
V,  Wilson,  1  Stra.  264. 

{k)  Com.  Dig.  Action,  Assumpsit,  8;  Bal. 
N.  P.  146,  147;  1  a^und.  211,  n.  2. 


(1)  In  declaring  in  assumpsit  on  a  collateral  undertaking,  the  declaration  must  be  special, 
setting  forth  the  contract;  but  if  the  undertaking  be  original,  the  plaintiff  may  declare  gener- 
ally.    Northup  V.  Jackson,  18  Wend.  85. 

(2)  Douglass  V,  Davie,  2  M*Cord,  218;  Burnet  v,  Biscoe,  4  Johns.  236;  Powell  t?.  Brown, 
8  Johns.  100;  Bailey  ».  Freeman,  4  Johns.  280;  Lansin  v.  M'Killip,  SCaines,  288;  Beauchamp 
».  Bosworth,  8  Bibb,  115;  Beverleys  v.  Holmes,  4  Munt  96;  Mosely  v.  Jones,  6  Munt   28; 
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that  tho  consideration  stated  should  appear  to  be  legally  sufficient  to  sup-      ^v.  its 
port  the  promise,  for  the  breach  of  which  the  action  is  brought  (1).     An  ;.^.^'^"' 
examination  of  the  various    points   of  hiw  relating   to   the  sufficiencv  of  cauae  of  oo- 
consideration  (/),  would  be   foreign   to  the  object  of  this  treatise;    but  it  tion. 
may  be  important  to  make  some  few  observations  as  to  the  mode  of  stating  1.  In  as- 
the   consideration   upon  the  record  in  such  a  manner  that  it   may  appear  sampsit 
legally  suflScient.     Although   no    mode  of  pleading  can  enable  a  plaintiff  2;  Theoon- 
to  recover  when  the  consideration  is  insuflScient  or  illegal,  if  the  defendant 
by   his   plea   properly   raise   the   question,  yet   it   may   not   unfrequently 
occur  that  a  sufficient  consideration  may  exist,  but  that  the  action  may  be 
defeated  in  consequence  of  the  statement  upon  the  pleading  being  imper- 
fect. ^ 

In  declaring  upon  bills  of  exchange  and  promissory  notes  and  some 
other  legal  liabilities,  the  mere  statement  of  the  liability  which  consti- 
tutes the  consideration  is  sufficient  (2) ;  but  in  other  cases  of  simple  con- 
tracts, it  is  necessary  that  the  declaration  should  disclose  a  consideration, 
which  may  consist  of  either  benefit  to  the  defendant,  or  ^detriment  to  the  [  *294  ] 
plaintiff,  or  the  promise  will  appear  to  be  midnm  pactum^  and  the  decla- 
ration will  consequently  be  insufficient  (w)  (3).  Tlius,  where  the  plain- 
tiff declared  that  a  person,  since  deceased^  was  indebted  to  him,  and  that 

(Z)  See,  in  general,  1  Saund.  211,  n.  2;  8  (m)  See  previons    note;  4   East,   456;    1 

Chit.  Com.  Law.  63  to 99;  Chit  jun.  onContr.      Taunt.  622. 
6,  &0. 

Hendrick  r.  Seeley,  6  Conn.  176;  Russell  v.  South  Britain  Society,  4  Conn.  608;  Brooks  v. 
Lowrie,  1  Nott  &  M.  342;  De  Forest  v.  Frary,  6  Cowen,  151;  Lansing  ».  M*Killip,  8  Caines, 
286;  CarrcU  v.  Collins,  2  Bibb,  427;  Favor  r.  Philbrick,  7  N.  Hamp.  326;  Moore  v.  Ress,  7  N. 
Hamp.  628;  Shelton  r.  Bruce,  9  Yerger,  24;  Decker  v,  Birharp,  1  Morris,  62;  Bruner  i?.  Stout,  . 
Hardin,  225;  Henamenway  r.  Hicks,  4  Pick.  497;  Gaines  p.  Kendrick,  2  Con.  Ct.  339;  Benden 
V.  Manning,  2  N,  Hamp,  289;  Mosely  v.  Jones,  6  Munf.  23;  Wheelright  r.  Moore,  1  Hall,  201; 
Connolly  v.  Cottle,  1  Brcese,  286;  Harris  t>.  R*>yner,  8  Pick.  541. 

It  is  not  sufficient  to  alleg«  that  the  defendant  **  being  indebted,'*  in  a  certain  sum  in  consid- 
eration thereof,  promised  to  pay,  &c.,  Tvithout  alleging  the  cause  or  consideration  on  which  the 
debt  is  fouude<];  and  this  rule  applies  to  special  as  well  as  to  general  assumpsit.     Beauchamp  t;.     . 
Bosworth,  3  Bibb,  115;  S.  P.  Chandler  v.  State,  5  Har.  ^  Johns.  284;  Maury  v.  Olive,  2  Stew. 
472. 

In  Massachusetts,  by  long  practice,  a  declaration  alleging,  that  the  defendant  being  indebted, 
*•  according  to  the  account  annexed  '*  to  the  writ,  promised,  &c.  is  good.    Rider  v.  Uobins,  13- 
Mass.  284.    The  schedule  supplies  the  allegation  of  consideration,  id. 

(1)  Harding  v,  Cragie,  8  Vermont,  601. 

(2)  In  declaring  on  a  promissory  note  (either  in  assumpsit  or  in  debt)  under  the  statute  of. 
Anne,  it  is  not  necessary  to  allege  any  consideration ;  the  terms  of  such  a  note  import  a  con- 
sideration. Peasely  v.  Boatwright,  2  Leigh,  198.  See  Chappel  v.  Proctor,  Harper,  49;  Gaines 
V,  Kendrick,  2  Rep.  Con.  Ct.  339;  M'Curdy  v.  Dudley,  1  Marsh.  288;  Mors  v,  MTIaud,  2 
Ham.  5;  Richmond  v.  Patterson,  3  Ham.  368.  Notes  not  negotiable,  see  Jerome  r.  Whitney,. 7 
Johns.  821;  Odiorne  r.  Odiorne,  6  N.  Hamp.  316.  Bank  Notes,  Gilbert  i?.  Nantucket  liank,  5 
Mafls.  97. 

^  (3)  Curley  v.  Dean,  4  Conn.  266.  Whenever  the  instrument  declared  on  does  not  on  its  face 
diaolose  a  consideration  it  must  be  averred  and  proved.  Douglas  v.  Davis,  2  M'Cord,  218.  In 
declaring  in  assumpsit  for  the  breach  of  a  contract,  it  is  not  necessary  to  set  forth  the  payment 
of  a  part  of  the  consideration,  admitted  by  the  contract  to  have  been  received.  Dox  v.  Dey,  8 
Wend.  867. 

Where  a  note  is  not  given  upon  any  one  consideration,  which  whether  good  or  not,  whether  it 
fiul  or  not,  goes  to  the  whole  note  at  the  time  it  is  made,  but  for  two  distinct  and  independent 
considerations,  each  going  to  a  distinct  portion  of  the  note,  and  one  is  a  consideration  which  the 
law  deems  valid  and  sufficient  to  support  a  contract,  and  the  other  not,  there  tho  contract  shall 
be  apportioned,  and  the  holder  shall  recover  to  the  extent  of  the  valid  consideration,,  and  no 
further;  and  the  question  as  to  the  amount,  is  for  the  jury.  Parish  t?.  Stone,  14  Pick.  199.  A 
declaration  on  an  indorsement  of  a  note  guaranteeing  payment  by  the  maker  must  set  out  the 
consideration  of  such  indorsement.  Greene  v.  Dodge,  2  Ham.  430.  See  Wheelsight  u.  Moore, 
1  HaU.  201. 
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IV.  m      after  the  death,  in  .consideration   of  the   premises,  and   that  the   plaintiff, 

^^^\h      ^^  ^'^®  defendant's  request,  "  would  give  time  for  the  payment  of  the  debt, 

cau^  of  ac-   ^^^  defendant  promised,  &c. ;  but  did  not  state  that  there  was  any  person  in 

tion.  existence  who  was   liable,  in   respect   of  assets   or  otherwise,  to   be   sued 

1.  In  fts-       by  the  plaintiff  for  the  debt,  and  to  whom  he  gave  time;  the  declaration  was 

sumpsit.        ],ei(i  insufficient  on  demurrer ;  for  no  benefit  was  shown  to  move  to  the 

wderation!     defendant,  nor  did  it  appear  that  any  detriment  had  been  sustained  by  the 

plaintiff,  as  it  was  not  stated  that  any  one  was  liable  to  be  sued  by  him,  or 

that  lie  had  suspended  the  enforcement  of  any  right  (w).     So,  where  the 

declaration  in  assumpsit  alleged,  that  in  consideration  that  the  plaintiff  would 

retain  and  employ  the  defendaat  to  lay  out  a  sum  of  money  in  the  purchase 

of  an  annuity,  the  latter  undertook  to  do  his  duly  in  ike  premises,  and  that 

the  plaintiff  accordingly  did  retain  the  defendant,  but  that   the  defendant 

neglected  to  do  his  duty,  and  took  an  insufficient  security ;  it  was  held,  on 

motion  in  arrest  of  judgment,  that  the  count  was  bad,  since  it  did  not  sliow 

that  any  reward  was  to  be  paid  to  the  defendant,  nor  aver  that  the  defendant 

was  employed  as  an  attorney,  or  in  any  particular  character,  by  reason  of 

which  it  becaine  his  absolute  duty  not  to  take  a  security  of  an  insufficient 

nature  (o). 

Upon  this  subject  it  has  been  laid  down  as  a  rule,  that  the  consideration 
should  be  co-extensive  with  the  promise,  in  order  to  support  it.  Thus,  where 
the  plaintiff  stated  that  the  defendant  was  liable  in  the  character  of  execttior 
to  pay  a  certain  debt,  and  then  averred,  that  in  consideration  thereof,  ho  per- 
sonally promised  to  pay  the  debt,  the  declaration  was  held  bad  in  arrest  of 
judgment,  no  additional  consideration  being  shown  for  the  enlarged  responsi- 
bility arising  from  the  promise  (p).  And  upon  the  same  principle,  a 
declaration  against  a  husband  alone,  on  his  mere  promise  to  pay  the 
debt  of  his  wife  contracted  before  marriage,  without  showing  any  new  con- 
sideration, was  also  considered  insufficient  and  the  judgment  was  arrested 

When  the  consideration  for  the  defendant's  contract  consists  of  any  agree- 
ment on  the  part  of  the  plaintiff,  it  must  appear  from  the  declaration  that 
such  agreement  was  binding  on  the  plaintiff  at  the  time  the  defendant's 
promise  was  made ;  for  if  it  should  appear  from  the  declaration  that  the  obli- 
f  *295  ]  gation  was  all  on  one  side,  the  defendant's  *engagement  would  be  nudum 
pactum^  and  the  declaration  consequently  bad  (r)  (2).  We  have  already 
seen,  that,  at  least  in  some  instances,  it  may  be  sufficient  to  show  that  the 
consideration  moved  from  a  third  person,  if  the  promise  be  made  for  tho 
benefit  of  the  plaintiff  («). 

When  part  of  an  entire  consideration,  or  one  of  several  considerations, 

(/})  4  East,  455.  curely;  contained  a  suffioient  coosideration  for 

(o)  4  B.  &  C.  845;  but  sec  2  Dingh.  464;  the  defendant's  promise,  after  verdict* 

M'Clel.  &  Y.  205,  8.  C.  in  which  it  was  held  ip)  7  T.  R.  850  a. 

that  a  count  in  cuiumpgit  that  the  phiintiff  had  (q)  Id.  848. 

retained  the   defendant,  at  bis  request,  to  lay  (r)  8  T.  R.  658;  see  id.  149;  1  M.  &  Set 

out  <£700  in  purchase  of  an  annuity;  that  de-  557;  1  B.  &  Aid.  681 ;  16  East,  45;  3  B.  &  a 

&ndant  prumi»ed  to  lay  it  oat  securely;  that  668,  600;  5  D.  &  B.  512,  8.  C. 

plaintiff  delivered  the  money  to  hitti  for  that  (•)  Ante,  2,  8.     But  see  4  Bar.  ft   AdoL 

purpose,  and  that  defendant  laid  it  out  inse-  488;  1  Nev.  ^  Man.  803,  8.  C. 


(1)  See  Berry  v.  Harper.  4  Gill  &  Johns  470. 

(2)  Van  Alstyne  v.  Whimple,  5  Cowen,  162;  Loomis  v.  Newhall,  16  Pick.  159;  Donallen  v 
Lenox,  6  Dana,  91;  Woodruflf  p.  Heniman,  11  Vermt.  692;  Hinsbury  v.  Sumner,  9  Vermt,  28; 
Armstrong  v.  Toler,  11  Wheat  *V58;  Carlton  v.  Whitchcr,  5  N.  Hamp.  196;  Hinde  v.  Cham- 
bcrUin,  6  N.  Hamp,  2:5;  Pratt  v.  Oliver,  1  Hoff.  479. 
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no- 


stated  in  a  declaration,  is  merely  frivolous,  and  void,  without  being  illegal,      *^'  ™ 
and  the  residue  is  goody  and  extends  to  the  whole  of  the  promise,  the  void  ^^^^\^ 
part,  will  not  vitiate  the  declaration  (1),  but  may  b©  rejected  as  surplusage;  cnu»o  of  a 
and  the  promise  will  be  referred  to  and  supported  by  that  part  of  the  con-  tioD. 
sideration  which  is  leojally  suflBcient  It).     But  if  part  of  the  entire  considera-  ^*  ^°  ^ 
tion,  or  one  of  several  considerations  stated,  be  iUegal^  though  the  residue  2.  tK  con- 
may  be  good,  the  whole  declaration  will,  it  appears,  be  vitiated  by  the  illegal  stderAtlon. 
part  (w)  (2). 

Another  material  circumstance  to  be  attended  to  in  the  statement  of  the 
consideration  is,  that  it  should  be  shown  with  a  proper  degree  of  certainty 
and  particularity.  A  declarution  may  contain  enough  to  disclose  a  considera- 
tion, which  is  legally  sufficient  to  support  the  promise,  but  may  be  liable  to 
objection  01^  special  demurrer,  on  account  of  omitting  to  set  out  that  con- 
sideration with  a  sufficient  degree  of  certainty  (:r).  The  degree  of  certainty 
required  in  stating  the  consideration  will  depend,  in  some  degree,  on  the 
particular  species  of  consideration  to  be  stated,  and  it  will  therefore  be  neces- 
sary to  notice  the  various  kind  of  considerations.  They  are,  1st,  Executed 
(3),  or  2dly,  Executory ;  to  which  may  be  added,  3dly,  Concurrent,  and 
4thly,  Continuing  CoJisiderations. 

1st.  An  executed  consideration  consists  of  something  past  or  done  before 
the  making  of  the  promise.  It  is  said  not  to  be  necessary  in  stating 
executed  considerations,  to  allege  them  with  the  certainty  of  time  and  place 
required  in  stating  executory  considerations  nor  with  the  same  particularity 
in  other  respects  as  to  quantity,  quality,  value,  &c.  (y)  ;•  because  the 
allegation  of  a  past  consideration  is  considered  to  be  matter  of  induce- 
ment, and  as  such,  not  in  itself  traversable  {z).  It  must,  however,  be 
shown,  that  the  ^executed  considerations  arose  at  the  defendant's  request  [  *2y6  ] 
(a)  (4),  though  such  request  may,  in  some  cases,  be  implied  in  evidence^ 


(0  Ring  V.  Roxbrough,  2  Crom.  4"  J^r. 
418;  2  Tjr.  467;  King  c.  Sears,  2  Crom.  iM. 
&  Ros.  48;  Cro  Eliz.  148.  848;  Cro.  Jac.  128; 
I  Sid.  88;  Bui.  N.  P.  147. 

(tt)  Cro.  Eliz.  199;  4  Leon.  8;  T.  Jones,  •:4. 
Com.  Dig.  Action,  Assumpsit,  B.  18.  As  to 
the  distinction  of  a  consideration  being  illegal 
in  part  nt  common  law,  or  by  tiatutet  see  Hob! 
14;  1  Sjiund.  66,  n.  1;  8  Taunt.  244;  5  Id. 
746;  6  Id.  369;  4  M.  4-  Sel.  66;  Chit.  jun. 
Contr.  228,  229. 

(x)  See  the  geiferal  rule  aa  to  cer taint j  in 
pleading,  an/e,  238. 


(y)  See  18  East,  105,  llfi,  117;  Stephen^ 
2d  edit.  865,  415;  see  as  to  matter  of  induce- 
ment, ante,  290. 

{z)  Id.;  Bui.  N.  P.  146;  Salk.  22;  Hob.  106. 
Sed  qHare,  it  is  certainly  traversable^  and 
though  it  need  not  be  averred  on  what  preciti 
day  the  executed  consideration  took  place,  yet 
it  must  be  shown  that  it  had  previously  oc- 
curred as  ••  before  them  '*  &c. 

(a)  1  Saund.  264,  n.  1;  2  Stra.  988;  Dyer, 
272;  and  per  Parke,  B.,  in  King  v.  Sears,  2 
Cr.  M.  k  Ros.  53. 


(1)  See  Beach  v.  Lee,  2  Dallas,  256;  Buokner  v.  Smyth,  4  Detiaus.  Cha.  871;  Lowry  v. 
Brooks.  2  iM»Cord,  421. 

(2)  See  Chitty  Contr.  (10th  Am.  ed.)  449,  780.  and  notes ;  Woodruflf  v.  Henniman,  11  Ver- 
mont, 602;  Loomis  v.  Newhall,  15  Pick.  169;  Carlton  v.  Whitcher,  6  N.  Hamp.  196. 

(3)  tVhere  a  son  who  was  of  full  age,  and  had  ceased  to  be  a  member  of  his  father's  family, 
was  suddenly  taken  sick  among  strangers,  and  being  poor  and  in  distress,  was  relieved  by  tho 
plaintiff,  and  afterwards  the  father  wrote  to  the  plaintiff,  promising  to  pay  him  the  expenses  in- 
curred, it  was  held  that  such  promise  would  not  sustain  the  action,  there  being  no  consideration 
for  it.     Mills  t-.  Wyman,  8  Pick.  207.     See  the  limit>ition  of  the  rule,  '*  that  a  moral  obligation 

*is  sufficient  to  support  an  express  promise,"  there  stated  by  pAiiKEa  C.  J.  See  also  Cooke  v, 
Bradley,  7  Conn.  57.  See  farther  Andrews  t>.  Ives,  3  Conn.  868;  Dodge  v.  Adams,  19  Pick.  429; 
Parker  v.  Carter,  4  Munf.  273;  M'Pherson  v.  Rtes,  2  Pennsylv.  521 ;  Bently  v.  Morse,  14  John. 
468;  Ginss  v.  Beach,  5  Vermont,  175;  Barlow  r.  Smith,  4  ib.  144;  Commissions  v.  Perry,  5 
Ham.  68;  Turner  v.  Partridge,  3  Pennsylv.  172;  Snevely  «.  Read,  9  Watts,  401;  Stafford  ».  Ba- 
con, 26  Wend.  384;  S.  C.  2  Hill,  363. 

(4)  Parker  v.  Crane,  6  Wend.  647;  Leland  v.  Douglass,  1  Weud.  492;  Balcolm  v.  Croggin^ 
5  Picl%.  295;  Train  v.  Gold,  6  Pick.  886;  Jewett  v.  Somersett,  1  Greenl.  128;  Goldsby  v.  Robin- 
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IV.    ITS 
PABT8,  &C. 

othly.  The 
cau^c  of  ac- 
tion. 

1.  In  as- 

SUDipsit. 

2.  The  Con- 
ei(lerat!on. 


Statement 
of  ExecU' 
iory  con- 
fiiderations. 


as  when  the  defendant  has  derived  benefit  from  the  consideration  (1), 
and  has  afterwards  made  an  express  promise  to  the  ph\intiff  (2)  or  has  re- 
cognized the  plaintiff's  act;  and  it  is  only  necessary  in  cases  of  executed 
cojisideraiion  to  state  that  the  consideration  for  the  defendant's  promise 
moved  at  his  request  (6),  the  executed  consideration  must,  in  legal  esti- 
mation, be  of  some  value,  but  the  performance  by  the  plaintiff  of  any  act  he 
was  not  legally  bound  to  perform  would  suffice,  as  the  producing  or  giving 
to  the  defendant  a  certain  letter  (c).  There  are  some  casey  in  which 
the  plaintiff  has  the  option  of  stating  the  consideration  either  as  an  exe- 
cuted or  as  an  executory  consideration,  and  which  will  be  hereafter  no- 
ticed (rf). 

2dly.  In  the  statement  of  an  Executory  consideration  a  greater  degree  of 
certainty  is  required  (c).  The  consideration  and  the  promise  of  the 
defendant  are  two  distinct  things,  in  order  to  show  that  the  plaintiff  possesses 
a  right  of  action,  it  is  in  general  necessary  to  aver  performance  of  the 
consideration  on  his  part,  which  allegation  being  material  and  traversable 
must  be  made  with  proper  certainty  of  time  and  place,  &c.  (/)  (3).  This 
obligation  of  averring  performance  imposes  upon  the  plaintiff  the  necessity 
of  stating  the  consideration  with  a  greater  degree  of  certainty  and 
minuteness  than  in  the  case  of  executed  considerations ;  for  the  Court 
would  otherwise  be  unable  to  judge  whether  the  performance  averred  in 
the  declaration  were  sufficient  (g).  Thus,  in  an  action  for  wages,  agreed 
to  be  paid  t'o  the  plaintiff  in  consideration  that  he  would  proceed  on 
a   certain   voyage,   it   has   been   held    necessary   to   state    the    particular 


(b)  King  V.  Sears,  2  Cr.  M.  &  R.  48;  1 
Saund.  264,  note  1,  n  good  instance,  it  was 
there  stated  that  in  consideration  that  the 
plaintiff  would  forbear  to  distrain  on  a  third 
person  (without  saying  at  defendanVs  request,) 
defendant  undertook  to  pay,  &c.,  and  held  suf- 
ficient on  special  demurrer. 

(c)  Wilkinson  v.  Olivera,  1  Bing.  N.  C.  490. 
id)  Pott,  298,  note  (/);  7  Bar.  ^  Cres. 

428. 

(e)  1  Saund.  264,  n.  1. 

if)  Bui.  N.  P.  146  a;  Salk.  22;  Ring  v. 


Roxbrough,  2  Tyr.  468;  8  Crom.  &  Jer.  418. 
A  special  traverse  of  the  allegation  of  per- 
formance was  not,  at  least  before  the  pleading 
rules,  H.  T.  4  W.  4,  usual,  in  consequence  of 
the  latitude  heretofore  allowed  to  the  genenl 
issue  in  assumpsit.  But  since  those  rules  the 
allegation  of  considenition  and  performance  in 
a  special  count  need  not  be  proved ,  unless  ex- 
pressly denied  in  pleading. 

{g)  See  Com.  big.   Action,  Assumpsit*  H. 
4;  Pleader,  C. 


Bon,  1  Blackf  247;  Stoever  v.  Stoever,  9  Sersc.  &  R.  484.  A  past  and  executed  consideration, 
which  is  not  alleged  to  have  been  at  the  request  of  ihd  defendant,  and  in  no  way  appears  to  have 
been  for  his  advantage,  is  no  le^al  consideration,  and  is  a  def^t  not  cared  by  verdict.  Harding 
«.  Cragie,  8  Vermont,  501;  Chitty  Coutncts  (6  Am.  ed.)  61,  and  n-te  ^3).  See  Bulklcy  r. 
Landon,  2  Conn.  204;  Chnfie  v.  Thomas,  7  Cowen  8o8;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148; 
Hitchcock  V.  LitchfieM,  1  Root,  206. 

An  entire  promise  founded  p:irtly  on  a  post  and  executel  consideration  and  partly  on  an  execu- 
tory consideration,  is  supported  by  the  executory  consideration.  Loomis  v.  Newhall.  15  Pick. 
169;  Andrews  r.  Ives,  8  Conn.  868;  see  No.  48  Amer.  Jurist,  2  to  16,  and  cases  thei-e  cite<l  ibr 
an  examination  of  the  doctrine  of  executeti  consideration.  The  law  relating  to  past  or  executed 
consideration,  is  fully  discussed  in  the  opinion  of  Keht,  J.,  in  Livingston  r.  Rogers,  1  Caines, 
683,  where  it  was  held,  in  conformity  to  the  case  of  Hayes  ».  Warren,  Str.  987,  (cited  in  no'tee.) 
that  a  promise  laid  to  have  been  madi-,  afterwards,  on  the  same  day  with  the  consideration,  is  a 
nudum,  pactum.  Sec  also  Comstock  r.  Smith,  7  Johns.  87;  Hicks  v.  Burhans,  10  Johns.  248; 
Everts  v.  Adams,  12  Johns.  852;  Mitchell  r.  Bell,  Taylor,  61;  Frear  v.  Hardenbergh,  6  Johns. 
272;  Robertson  v.  Bethune,  8  Johns.  850.  See  also  Edwards  v.  Davis,  16  Johns.  281,  and  the 
reporter's  note,  288.  But  see  Clark  v.  Herring,  5  Biun.  88;  Greevesv.  M'Allister,  2  Binney, 
691 ;  6  Mass.  48. 

(1)  As,  from  the  beneficial  nature  of  the  act  performed  by  the  defendant.  Hicks  o.  Burhans, 
10  Johns.  248;  Livingston  v,  Rogers,  I  Caines,  686, 686;  Comstock  v.  Smith,  7  Johns.  88;  Oat- 
field  V  Warning,  14  John.  188. 

(2)  Greeves  v.  M'Allister,  2  Binney,  691.    See  Goldsby  v.  Robertson,  1  Blackf.  247. 
(8)  Glover  v.  Tuck,  24  Wend.  103;  Russell  v.  Blade,  12  Conn.  466. 
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voyage  (A)  (1).     But  the  same  degree  of  certainty  is  not  required*in  stating      '^-  ^'^ 
any  particular  part  of  the  consideration,  with   respect  to  which  the  circura-  7^^^"' 
stances  of  the  case  render  it  unnecessary  to  aver  performance.     Thus,  in  cau^  ofao- 
actions  for  negligence,  &c.  against  attornies,  carriers,  and  other  bailees,  who  tion. 
have  been  employed  by  the  plaintiff  for  reward,  it  is  not  necessary  to  specify  ^-  ^"  ^^' 
the  amount  of  remuneration  stipulated  to  be  *given,  but  the  plaintiff  may  f""^297  1 
state  that  the  retainer  was  **  for  certain  reasonable  reward  "  (i)     It  will  be  *■  -^ 

observed,  that  in  these  cases  the  payment  of  the  reward  does  not  constitute  a 
condition  precedent,  and  that  in  point  of  fact  it  is  the  retainer  that  constitutes 
the  consideration  :  the  reward  may  or  may  not  become  payable  according  to 
circumstances.  But  it  is  obviously  essential  in  general  to  aver  that  the 
retainer  was  for  reward,  otiierwise  the  promise  would  appear  to  be  nudum 
pactum  i^k), 

Sdly.  A  Concurrent  consideration  occurs  in  the  case  of  mutual  promises,  Statement  ^ 
which  are  a  third  species  of  consideration,  partaking  of  the  nature  of  the  pre-  rLfcoQ«Jdo- 
ceding  two.     The  plaintiff's  promise  is  exea/ted,  but  the  thing  which  he  rations. " 
has  engaged  to  perform  is  exectitory^  as  in  promises  to  marry,  to  submit  to 
an  award  on  wages,  &c.     The  promises  of  each  party  must  in  general  be  con- 
current or  obligatory  on  both  at  the  same  time  (2),  to  render  the  promise  of 
either  binding,  and  must  be  so  stated  in  pleading  (/).     And  in  these  cases  it 
is  not  always  necessary  to  aver  performance  of  the  thing  stipulated  to  be 
done  (3),  the  plaintiff's  agreement  to  perform  being  a  sufficient  considera- 
tion {m)  ;  unless  the  performance  of  one  act  be  the  consideration  of  the 
performance  of  the  other,  in  which  case  an  averment  of  performance  or 
readiness  to  perform,  is  in  general  necessary,  even  in  the  case  of  mutual 
promises  (/t)  ;  as  upon  mutual  promises  to  marry  and  bargains  to  sell  and 
accept  goods  (o)  (4). 

4thly.  In  the  case  of  a  Continuing  consideration,  the  declaration  gene- 
rally states,  that  in  consideration  that  the  defendant  had  become  and  was 
tenant  to  the  plaintiff  of  certain  land,  &c.  he  undertook,  during  the  con- 
tinuance of  the  tenancy,  to  use  the  premises,  in  a  tenajit  like  manner^  S^c  ; 
and  the  declaration  then  avers  the  continuance  of  the  tenancy  and  the 
breach  (p)  ;  or  the   declaration  states  the  defendant's  character  and  rela- 

(A)  2  B.  ^  P.  116,  120,  566.  (m)  1  Wils.  88;  6  T.  R.  409;  1  Ld.  Raym. 

(t)  See   the   precedents  of  declaration  in  264;   1  Salk.  171. 
Efisumpsit  against  attornies,  carriers,  &c.  for  (n)  1  S^ilk.  112,  171;  1  Lord  Raym.  666; 

negligence,  in  the  second  volarne;  and  see  13  6  T.  R.  570;  7  Id.  1*26;  1  Moore,  66. 
East,  114,  note,  2  New  Rep.  258;  and  sec  2  (o)  1  E>ist,  i03;  2  B.  &  P.  147;  1  Saund.     * 

Bing.  464;  M'Clel.  &  Y.  205,  S.  C.  820  e,  n.  6. 

{k)  ^^eo  ante,  2<.)3,  294;  4  B.  ^  C.  845;  6  (p)  5  T.  R.  873,  8  East,  150;  1  Leon.  lOJ; 

D.  &  R.  4S8,  S.  C.  Cro.  Eliz.  94,  715;  2  Leon.  224;  2  Bla.  Rep. 

(0  8T.  R.  148,  635;  Bla.  Rep.  206;  Peake.  842;  1  Marsh.  567;  pott,  toI.  ii. 
C.  N.  P.  228;  Hob.  146;  Salk.  112;  5  East,  16. 

(1)  Inhere  the  performance  of  the  act  to  be  done  on  the  part  of  the  plaintiff  is  the  considera* 
tion  of  the  act  to  be  done  by  the  defendant,  the  declaration  states  that  if  the  plaintiff  would  do 
a  certain  act,  the  defendant  promised,  and  then  avers  performance;  and  it  is  not  necessary  to 
»lleffe  that  the  plaintiff  promised.     10  Mass.  230,  237,  288.  - 

(2)  Vide  Porter  r.  Rose,  12  Johns.  209;  Penu.  Dell.  &  Md.  Steam  Nav.  Co.  v.  Dandridge,  8 
Oill.  &  Johns.  248;  Livingston  v,  Rogers,  1  Caines,  583;  Whitall  o.  Morse,  5  Serg.  &  R.  358, 
Tacker  v.  Wood,  12  Johns.  190;  Brigs  v.  Tillotwn,  8  Johns.  285;  Woods  v.  Rice,  4  Metoalf, 
481 ;  Morrison  t*.  Ives,  4  Smedes  &  Marsh.  652. 

(8)  Vide  Lent  v.  Pandelford,  10  Mass.  280;  Russell  v,  Stade,  12  Conn.  468;  Wbitali  o. 
Morse,  6  Serg  &  R.  858;  Close  v.  Miller,  10  Johns.  90;  Dey  v.  Box,  9  Wend.  129. 

(4)  Vide  Livingston  v.  Rogers.  1  Caines,  588;  Tucker  p.  Woods,  12  Johns.  190;  Keep  ?• 
Qoodriob,  Id.  897;  Gould  v.  Banks,  8  Wend.  562 
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tive  duty,«nd  his  promise  in  consideration  thereof  to  perform  his  duty.  But 
in  either  of  these  cases  of  mere  contimting  consideration,  the  promise  must 
not  be  stated  to  have  been  more  extensive  than  the  law  would  presume,  or, 
at  least,  support ;  and  therefore,  a  promise  that,  in  consideration  that  the 
defendant  then  was.* tenant  to  the  plaintiflF,  he  promised  to  repair^  &c.  the 
declaration  will  be  demurrable  (y). 

In  the  preceding  observations  we  have  considered  the  necessity  of 
showing  that  the  consideration  was  legally  sufficient,  and  the  degree  of 
certainty  and  particularity  required  in  stating  it.  Another  important  point 
to  be  oMerved  is,  that  the  consideration,  if  expressly  traversed  or  denied  by 
the  plea,  (but  not  otherwise,  since  the  new  pleading  rules,  H.  T.  W.  4,)  must 
be  proved  as  stated ;  or  the  plaintiff  will  fail  at  the  trial  on  the  ground  of 
variance  (1),  unless  permitted  to  amend  under  3  &  4  W.  4,  c.  42,  s.  28. 
Instances  of  variance  in  stating  matter  of  inducement  have  already  been 
given  (r).  It  is  proposed  now  to  notice  the  rules  relative  to  variances  iu 
the  statement  of  the  conside?*ation ;  and  the  doctrine  of  variances  in 
stating  the  promise  or  contract  will  be  explained  in  a  subsequent  part  of  the 
work. 

Great  accuracy  is  required  in  the  statement  of  the  consideration^  which 
in  an  action  of  assumpsit  forms  the  basis  of  the  contract,  and  if  any  error 
appear  to  have  been  made  in  describing  it,  the  consequence  will  be,  that  the 
whole  contract  is  mis-described  (2).  Thus,  in  the  instance  before  noticed, 
of  an  action  brought  for  wages,  to  be  paid  to  the  plaintiff,  in  con- 
3ideration  that  he  would  proceed  on  a  particular  voyage,  it  was  held  that 
n.  variance  in  the  description  of  the  voyage  was  fatal,  though  laid  under  a 
videlicet  (5).  So,  it  would  appear  to  be  a  general  rule,  that  if  the  con- 
sideration alleged  be  executory,  and  that  wliich  is  proved  be  executed,  the 
mis-description  is  fatal ;  executory  and  executed  considerations  being  in 
their  nature  materially  distinct  (3).  But  when  in  a  declaration  in  assump- 
sit the  plaintiff  alleged,  that  in  consideration  that  he  at  the  request 
of  the  defendant,  would  consejit  to  suspend  proceedings  against  A.,  the  de- 
fendant promised,  &c. ;  and  the  evidence  was  an  agreement  in  these  terms, 
viz.  **  the  plaintiff  havvig^  at  my  request  consented  to  suspend  proceedings^ 
against  A.,  I  do  hereby,  in  consideration  thereof,  promise  to  pay  <£30  on 
the  1st  day  of  April,''  it  was  held,  on  motion  in  arrest  of  judgment,  that 
the  consideration  was  sufficiently  described :  the  fair  construction  of  the 
agreement  being,  that  the  consideration  was  that  the  plaintiff  would  sua- 

iq)  1  Marsh.  567;  6  Taunt.   800,  S.  C;  (r)  Ante,  291. 

post,  Yol.  ii.  («)  2  B.  &  P.  116;  anU,  296. 


(1)  Where  the  declaration  alleged  an  undertaking  in  consideration  of  a  contract,  entered  into 
bj  the  pUintiff  to  build  a  ship,  and  the  evidence  was  of  a  contract  to  finis  h  a  ship  partly  built, 
it  was  held  that  the  yaritinoe  was  fatal.  Smith  v.  Barker,  8  bay,  812.  Where  the  contract 
stated  in  a  declaration  was  on  a  past  consideration  for  the  delivery  of  goods  without  mention  of 
the  place  of  delivery,  and  in  the  alternative  as  to  the  time;  and  the  contract  proved  was  an  ex* 
ecutory  consideration,  to  deliver  goods  at  a  particular  time  and  place  mentioned,  the  variance 
was  held  fatal  and  the  verdict  set  aside.     Rebertson  r.  Lynch,  18  Johns.  451. 

(2)  Hendrick  r.  Seeley,  6  Conn.  176;  Russell  v.  South  Britain  Society,  9  Conn.  508;  Carley 
V.  Dean,  4  Conn.  259;  Brooks  v.  Lowrie,  1  Nott  Sr  M'C.  842;  Benden  v.  Manning,  2  N.  Hamp. 
289;  De  Forest  v.  Frary,  6  Cowcn,  151;  Lansing  v.  M*Kellip,  8  Caines,  286;  CasseU  v.  Collins, 
2  Bibb,  429;  Stone  v.  Knowlton,  8  Wend.  874. 

(8)  Robertson  r.  Lynch,  18  Johns.  451;  Berkley  v.  Landon,  8  Conn.  404. 
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pend  proceedings  against  A.  until  the  first  of  April  (/).     So  where  a  count      iv.  us 
of  a  declaration  in  assumpsit  against  a  carrier  by   water,  alleged,  that  in    ^^*'^>  ^^ 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant  had  caused  ^^Jj^*  ^ 
to  be  shipped  on  board  the  *defendant's  vessel  a  quantity  of  wheat  to  bo  tion. 
carried  to  a  certain  place,  for  freight  to  be  therefor  paid  to  the  defend-  1  In  as- 
ant,  he  undertook  to  carry  the   wheat  safely,  and  deliver  it  for  the  plain-  sumpsit 
tiff  on  a  given  day;  but  it  appeared  that  the  defendant's  undertaking  to  ^^^o**"*- 
carry  was  made  before  the  whole  of  the  wheat  had  been  shipped  on  board  *^  ^™  *^^' 
his  vessel;  it  was  held,   that  the  count  might  be  supported^  although   it 
was  objected  that  the   consideration   for   the    promise   was   executory ;  on 
the  ground,  that  where  an  order  is  given  to  a  carrier,   antecedently  to  the 
delivery  of  goods,  who  assents  to  deal  with  them,   when  delivered,    in  a 
particular  manner,  a  duty  is  imposed  on  him,  on  the  receipt  of  the  goods, 
to  deal  with  them  according  to  the  order  previously  given ;  and  the  law 
implies  a  promise  by  him  to  perform  such  duty  (w). 

In  accordance  with  the  rule  requiring  the  consideration  to  be  stated 
accurately,  it  is  necessary  that  the  whole  of  the  consideration  should  in 
general  be  stated ;  and  if  any  part  of  an  entire  consideration  or  of  a 
consideration  consisting  of  several  things,  be  omitted,  the  plaintiff  will  fail 
at  the  trial  on  the  ground  of  variance  (a:)  (1).  Thus,  where  in  as- 
sumpsit on  the  warranty  of  a  horse,  the  declaration  stated  the  transac- 
tion as  upon  sale  of  a  single  horse,  and  upon  the  evidence  it  appeared 
that  two  horses  had  been  sold  at  an  entire  price  and  with  a  joint  warranty 
the  variance  was  considered  fatal,  the  purchase  of  the  two  horses  consti- 
tuting the  consideration  for  the  warranty  (y).  The  same  rule  renders  it 
also  imperative  that  the  consideration  stated  in  the  declaration  should  be 
proved  to  the  extent  alleged  ;  and  in  general  when  the  consideration  ,prov- 
ed  falls  short  of  that  which  is  stated  in  the  declaration  as  the  foundation 
for  the  promise,  the  variance  will  be  equally  fiital  as  when  the  proof  ex- 
ceeds the  statement  (2).  In  an  action  brought  by  husband  and  wife,  and 
another  pcirty^  the  declaration  stated,  that  by  an  agreement  between  the 
plaintiffs  taiA  \.\\Q  defendant,  the  plaintiffs  agreed  to  let  the  defendant 
certain  lands;  that  the  defendant  becime  tenant  to  the  plaintiffs,  and 
stated  mutual  promises  by  the  plaintiffs  and  defendant  to  perform  all  things 
contained  in  the  agreement  :  the  agreement  given  in  evidence  purported 
to  be  made  by  an  agent  on  behalf  of  the  wife  and  the  third  plaintiff  only, 
without  any  mention  of  the  husband ;  but  it  appeared  that  the  husband 
had  subsequently  received  rent  from  the  tenant :  the  Court  held,  that  in 
OT"der  to  support  the  consideration  alleged,  it  was  necessary  to  prove  that 
the  husband  was  a  joint  contractor  ab  iiiitio ;  that  the  evidence  fell  short 
of  this  proof,  since,  before  the  receipt  of  rent  by  the  husband,  he  was 
clearly  not  bound  by  the  agreement ;  and  that  the  variance  was  therefore 
fatal  (jzr).     So  also,   where  in  an  action  *for  the  breach  of  warranty  of  a  [  *800  1 

(/)  7  B.  &  C.  423.     Littledale, J,  obserred  consideration.      See   Com.   Dig.   Action,   As- 

in  tliis  case  that  there  was  h  continuing  con-  Bumpsit,  B.  12;  Cro.  Eliz.  94. 
sideration;  for  the  plaintiff  not  only  had  con-  (u)  7  Moore,  283;  1  Bing.  84.  S.  C. 

sented  to  suspend   the  proceedings  but  also  (x)  6   East,  668;  8  Id.  7;  Cro.    Eliz.  79; 

that  they  thould  be  8usponde<l  until  the  1st  Bui.  N.  P.  147;  12  East,  1;  13  //.  102. 
April,  and  that  therefore  this  might  be  alleged  (y)  I  ('amp.  861. 

in  pleading  either  as  an  executed  or  executory  (z)  5  B.  &  C.  90J;  8  D.  &  R.  423;  S.  0. 


(1)  Ante,  297,  note  (2);  Brooks  v.  Lowrie,  1  Nott  &  M*C.  842;  B.idger  v.  Burleigh   18 
N.  Hamp.  597. 

(2)  Stone  v,  Enowlton,  8  Wend.  874. 
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horse,  the  declaration  stated  the  consideration  of  the  warranty  to  bfe  the 
sale  to  the  phiintiif  of  the  horse  for  the  sum  of  <£55,  and  it  was  proved 
that  the  phiintiff  was  to  have  the  horse  for  that  sum,  but  the  defendant 
had  a^rreed  to  give  £1  back,  if  the  horse  did  not  bring  the  phiintiff  <£4 
or  £5;  the  variance  was  held  fatal,  the  declaration  importing  that  the 
price  was  £55  absolutely,  and  the  evidence  showing  thnt  the  price  agreed  for 
was  subject  to  a  contingent  reduction  (a). 

An  exception,  however,  prevails  in  regard  to  considerations  which  are 
in  part  good,  and  in  part  frivolous  and  insuflScient.  We  have  before  no- 
ticed cases  of  this  description,  and  have  shown  that  when  a  consideration 
of  this  nature  is  stated,  the  declaration  will  not  be  vitiated  by  the  insuffi- 
cient part,  but  that  the  promise  will  be  referred  to  that  part  of  the  con- 
sideration which  is  in  law  sufficient  to  support  it  (J).  The  insufficient 
part  is  regarded  as  a  mere  surplusage ;  in  a  legal  point  of  view  it  forms  no 
part  whatever  of  the  real  consideration  for  the  contract,  and  consequently 
it  becomes  wholly'  unnecessary  either  to  notice  it  in  the  dcclamtion  or  to 
prove  it  if  stated  (A).  A  variance,  therefore,  between  the  evidence  and 
the  declaration  as  to  such  part  of  the  consideration  stated  as  is  frivolous 
and  insufficient  will  be  of  no  consequence.  Thus,  where  in  an  action  for 
rent  the  declaration  stated  a  demise  of  •*  a  messuage,  land,  and  premises, 
with  the  appurtenances ;  "  and  the  evidence  was  of  a  demise  of  furniture 
and  utensils,  as  well  as  of  real  property,  the  variance 'was  held  to  be  im- 
material, since  in  point  of  law  the  rent  issued  out  of  the  real  property  only, 
and  not  out  of  the  furniture  (6*). 

When  there  is  no  direct  contradiction  between  the  allegation  and  the 
evidence,  it  is  in  general  sufficient  that  they  agree  in  substance.  Thus, 
when  the  consideration  of  the  retainer  and  employment  of  the  defendant, 
by  tKe  plaintiff  is  stated  to  be  '*  certain  i-easojiable  reward  "  it  seems  that 
it  will  not  amount  to  a  variance  if  it  appear  by  the  evidence  that  a  spe-- 
cific  stim  was  agreed  upon  (</)'(2).  And  where  it  was  stated  that  the  de- 
fendant agreed  to  furnish  certain  goods  "  at.  fair  and  reasonable  prices,^' 
the  averment  was  held  sufficiently  proved  by  showing  a  contract  to  furnish 
such  goods  with  a  certain  latitude  as  to  price,  viz.  between  two  specified 
sums  (e).  In  these  cases  it  was  considered  that  the  evidence  substantially 
supported  the  allegations  in  the  declarations,  and  was  not  inconsistent  with 
them. 

When  no  consideration  is  stated  in  the  declaration,  or  when  that  which 
is  stated  is  clearly  insufficient  or  illegal^  the  defendant  may  either  demur 
or  move  in  arrest  of  judgment,  or  support  a  writ  of  *error  (/).  When 
the  mode  in  which  the  consideration  is  stated  is  defective,  informal,  or 
uncertain,  the  declaration  will  be  bad  upon  special  demurrer  (j/)  ;  but  af- 
ter verdict  a  defective  statement  of  the  consideration  will  be  aided  (3), 
provided,  by  a  reasonable  construction  of  the  whole  declaration,  it  suffi- 


(a)  3  Bing.  472;  see  also  1  T-  R  447. 

(b)  King  V.  Roxbrough,  2  Cromp.  &  Jer. 
418;  2  Tyr.  468;  King  v.  Sears,  2  Crom.  M. 
&  Ros.  48;  Cro.  Jac.  127;  Cro.  Eliz.  149; 
Com.  Dig.  Action,  Assumpsit,  B.  18;  ante, 
823,  n.  (0- 

(c)  C  B.  &  C.  261;  9  D.  &  R.  245,  S.  C. 


The  action  was  debt,  bat  it  is  noticed  as  iUos- 
trative  of  the  principle  stated  in  the  text. 
-  (rf)  2  N.  R.  468. 

(e)  G  Taunt.  108. 

if)  7T.  R.  248:  4  B.  4- Crcs.  345;  6  D.  & 
R.  488,  S.  C. 

iff)  4  East,  455;  18  Id.  102. 


(1)  See  Loomis  v.  Newhall,  15  Pick.  169;  Andrews  v.  lyes,  8  Conn.  868. 

(2)  Leland  v.  Douglass,  1  Wend.  490. 
(8)  Shaw  V.  Redmond,  11  Serg.  &  R.  27. 


BODY   OP  SUBSTANCE — I.   IN  ASSUMPSIT. 


801 


oientlj  appears  that  tb«re  was  a  consideration  capable  of  supporting  the     iv-  its 

promise  (A).  ^^^^'  ^^• 

Where  the  consideration  is  xintndy  stated,  or  a  part  thereof  is  omitted,  or  ^J^}^  J**®^ 

IT  "I  111*'  II         1  V         •!  cause  of  ao- 

tbe  whole  cannot  be  proved,  the  objection  can  only  be  taken  at  the  trial  as  a  tion. 
ground  of  nonsuit  (i),  and  since  the  new  pleading  rules  Keg.  Gen.  Ilil.  i.  in  a». 
Term,  4  W.  4,  the  defendant  must  by  plea  expressly  deny  the  consideration  surapmt. 
or  plead  specially  the  want  of  adequate  consideration  ;  and  in  actions  or  bills 
or  notes,  the  plea  must  be  very  particular  (A). 

After  showing  the  consideration,  the  declaration  proceeds  to  state  the  3.  State- 
defendant's  promise  or  contract.     In  treating  of  the  manner  in  which  the  mentof  the 
contract  should  be  stated,  we  may  consider,  Ist,  \\\$  general  rules  of  pleading    ^^  '^^^  * 
with  respect  to  the  statement  of  the  defendant's  promise  or  contract,  so  that 
it  may  appear  to  be  valid  o?i  the  face  of  the  record;  and  2dly,  the  doctrine 
of  variances  between  the  statement  and  the  evidence, 

1st.  A  declaration  in  assumpsit  should  in  all  cases  show  that  a />romi«6  i.  How  the 
has  been  made,  either  by  expressly  averring  in  the  ancient  form  that  the  promise 
defendant  "  undertook  and  faitlrfully  promised,^^  or  since  Reg.  Gen.  Trin.  l^^^^^  ^ 
T.  1  W.  4.  more  concisely  '^  promised^^^  omitting  the  other  words  (/),  or  that  the  dec 
by  other   equivalent  words  (1).     The    adoption  of  the   terms   assumpsit  ^^^^^^^  ^^y 
super  se  ^c.  has  been  in  some  cases  considered  absolutely  necessary,  and  tij/f^^  ^J 
a  declaration  which  omitted  them  has  been  held  bad  even  after  judgment  \i, 
{m)  and  is  certainly  bad  on  special  demurrer  (w)  (2).     But  from  other 
aathorities  it  appears  that  a  declaration  in  assumpsit,  which  does  not  con- 
tain  the  word  '^ promised,^^  may  nevertheless  be  good,  provided   it  suffi- 
ciently appear  from  the  whole  declaration  that  what  is  equivalent  to  a  pro- 
mise  has    taken   place  (3).     Tiius,  in   assumpsit  on   a   bill  of  exchange, 
where  the  declaration  showed  the  defendant's  liability  on  the  bill  as  the 
drawer,  but  omitted  to  add  that  he  promised  to  pay,  the  Court  refused  to 
arrest  the  judgment  for  this  omission,  and  held  that  the  count  was,  not- 
withstanding such  omission,  a  "^ count  in  assumpsit,  because  the  drawing  of  r  *302     | 
the  bill  was  a  promise  (o) ;  and  the  same  doctrine   has  been  extended  to  a 
promissory  note  (p)  (4).     So   it   has   been  held  on  motion  in  arrest  of 


(h)  2  B.  &  P.  265;  1  N.  R.  172;  4  East, 
46i;  M'Clel.  &  Y.  205. 

(i)  Cro.  £liz.  79.  Ab  to  amendment  of  a 
declaration  on  a  written  instrument  at  the 
trial,  see  post,  319,  320. 

{k)  See  the  rnles  and  requisites  of  pleas, 
post,  chap.  vii. ;  Graham  v.  Pitman,  5  Nev.  & 
Man.  87;  Kinder  v.  Smedley,  Id,  188;  so  also 
illegality  of  consideration  must  be  specially 
pleaded,  Baruett  v.  Glossop,  3  Dowl.  625;  1 
Bing.  N.  C.  633;  1  Hodg^t,  35.  According 
to  Passenger  v.  Brooks,  1  Bing.  N.  C.  587, 


the  consileraiion  stated  in  special  assumpsit 
roust  be  speciallj  denied  by  plea,  or  will  be 
admitted;  sed  qutere  post. 

(Z)  See  forms  prescribed  by  Reg.  Gen.  Trin. 
T.  1  W.  4,  as  models,  post,  vol.  ii. 

(m)  Stra.  798;  Lord  Rnym.  1616;  1  Sid. 
246;  Com.  Dig.  Action,  Assumpsit,  H.  3. 

(w)  Harding  v.  Hidel,  4  Tyr  814. 

(o)  Ld.  Raym.  638,  S.  C;  1  Salk.  128; 
Carth.  509. 

(//)  1  Stra.»2-24;  see  1  Taunt.  217,  218. 


(1)  Muldrows  V.  Tappan,  6  Missou.  276;  M'Nulty  v.  Collins,  7  ib.  69. 

(2)  Winston  v.  Franoisoo,  2  Wash.  187;  Brunen  v.  Stout,  Hardin,  226;  Benden  v.  Manning, 
2  N.  Hamp.  289;  Cauldee  v.  Rossiter.  10  Wend.  487.    • 

(8)  Avery  v.  The  Inhabitants  of  Tyringham,  3  Mass.  160;  Bell  v.  Hobbs,  Geo.  Decis."  144. 
But  in  Cook  v.  Sims,  2  Call,  39,  it  was  held  that  a  declaration  reciting  a  written  agreement  and 
alleging  a  breach  without  stating  an  express  assumpsit,  was  ill.  So  the  plaintiff  mast  charge 
the  promise  by  the  defendant  positively  and  not  by  way  of  recital  only;  for  if  the  declaration 
be  defective  in  this  respect,  it  is  a  fatal  error,  and  not  cured  by  verdict.  Sexton  v.  Holmes,  8 
Munf.  566. 

(4)  So,  in  assumpsit  by  the  bearer  of  a  note  payable  to  bearer.  Dole  v.  Weeks,  4  Mass.  451 
Vide  2  New  Rep.  68,  n.  a. 
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302  OP  THE   DECLARATION, 

IV.  ITS  PARTS  judgment,  that  a  declaration  in  assumpsit,  which  stated  an  ac;reement  be- 
^c-  tween  the  plaintiff  and  defendant,  but  omitted  the  mutual  promises,  was  suf- 

5thly.  The     ficient,  and  the  Court  said  an  agreement  was  a  promise  (y).     And  in  a  re- 
tion.  ^      '  ^^"^  ^^3®   when  one  count   in  a  declaration  stilted  that  the   plaintiff  had 
1.  In  as-       delivered   certain   property  to  the  defendant  to  be  taken  care   of  by  the 
Bumpeit.        defendant  for  reward  to  him,  and  that  in  consideration  thereof  the  defendant 
8.  The  prom-  <t  undertook  and  agreed^^  to  take  care  of  the  property  and  to  re-deliver  it  on 
tract      '     request ;   it  was   held,   on   motion  in   arrest   of  judgment,  that   this  was 
a  count  in   assumpsit,  and  was   therefore   improperly  joined  with  one  in 
tort  (r).-   It  should  however  be  observed  that  in  all  these  cases  it  was  con- 
sidered that   the   declaration  contained  averments   which   were  fully  tan- 
tamount  to  the   allegation  of  an   express   promise,   a   circumstance  which 
IS  absolutely  necessary  in  a  declaration  in  assumpsit.     No  distinction  exists 
in  pleading  between  an  implied  promise,  and  an  express  one ;  it  is  true  that  in 
evidence  the  law  in  many  cases  implies,  from  certain  iucts,  that  a  promise  has 
been  made ;  but  in  pleading,  the  supposed  promise  itself  should  be  alleged 
(1),  and  it  is  at  least  untechnical  merely  to  state  that  which  is  only  evidence 
of  a  promise  («). 

.  It  is  essential  that  the  contract  should  be  stated  with  certainty  (J)  ;  but 
we  have  formerly  seen  that  in  a  declaration  a  less  degree  of  certainty  is 
required  than  in  a  plea ;  and  that  what  in  the  ordinary  technical  phrase  is 
called  "  certainty  to  a  certain  intent  in  general,"  will  be  sufficient  (w)  ;  and 
therefore  a  statement  in  a  declaration,  "  For  that  whereas  the  defendant  on, 
&c."  promised,  Ac.  is  good  on  general  demurrer,  and  perhaps  even  on  special 
demurrer  (r). 

The  declaration  should  specify  the  names  of  the  parties  by  and  to  whom 
the  promise  was  made,  but  an  omission  in  this  respect  will  frequently  be 
aided,  and  especially  after  verdict ;  and  it  is  even  said  that  when  the  name 
of  the  party  making  the  promise  has  been  omitted,  it  may  be  intended 
after  verdict  that  the  defendant  made  the  promise  {w^  (2).  And  where 
the  declaration  omits  to  state  to  whom  the  promise  was  made,  it  will  be 
intended  that  the  promise  was  made  to  the  party  from  whom  the  consid- 
eration proceeded  \x).  But  after  verdict  for  the  plaintiff,  the  judgment 
was  arrested,  because  the  declaration  showed  only  a  consideration  from  a 
third  person,  and  not  from  the  plaintiff,  and  (Sn\y  stated  a  promise  to  pay 
[  ♦303  ].him  without  showing  a  promise  to  him  (y).  It  was  *also  necessary  that 
the  promise  should  be  averred  with  certainty  of  tims  and  place,  and  is  still 
so  as  to  tim£  (^z)     It  seldom  occurs  that  the  precise  time  laid  in  the  dec- 

{q)  2  N.  R.  62.  {w)  Com.  Dig.  Action  Assampsit,  H.  8;  Lut. 

(r)  6  B.  &  C.  268;  9  D.  &  R.  268,  S.  C.  283;  but  see  contra  Cro.  Eliz.  918;  Noy,  50, 

(»)  See  1  Lord  Raym.  588. 689;  9  Mod.  181 ;  S.  C. 
2  Hen.  Bla.  486,  n.  a;  ante,  228.  (x)  Cro.  Car.  77;  Noy,  88;  Com.  Dig.  Ac- 

(0  Com.  Dig.  Action,  Assumpsit,  H.  8.  lion.  Assumpsit,  A.  6. 

(tt)  Antt,  284,  256;  Com.  Dig.  Action,  As-  (y)  Price  v.  Easton,  4  Bar.  &  AdoL  488;  1 

sumpsit,  A.  4.  Nev.  &  Man.  808,  S.  C. 

(v)  Id.  ibid;  Ring  v.  Roxbrough,  2  Tyr.  {x)  See  Ring  v.  Roxbrougb,  nipra  n.  (z). 

468;  2  Cromp.  &  J.  418,  S.  C. 


(1)  In  assumpsit  on  an  award,  a  promise  roust  be  alleged;  but  the  defect  is  cured  by  verdict 
Ktngsley  v.  Bill,  9  Mass.  199.     It  is  a  general  rule  in  pleading  in  assumpsit,  that  it  must  b« 
stnted  tfiat  the  defendant  undertook  and  promised,  &c.  or  something  equivalent  thereto,  or  the 
declaration  will  be  held  bad,  even  after  verdict  and  judgment     Candler  v.  Rossiter,  10  Wend 
487. 

(2)  Blaekwell  v.  Irvtn,  4  Dana,  187. 
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elaration  is  material  to  be  proved,  but  the  promise  being  a  material  and     i^*  i^ 
traversable  allegation,  the  rules  of  pleading  require,  as  we   have  previously  ^'^^J^*^' 
seen,  that  a  time  of  making  it  should  be  specifie<l  (a)  (1).     The  statement  ^^^  of^My- 
of  the  contract  should  in  strictness  be  positive,  and  not  bj  way  of  recital ;  but  tion. 
it  will  be  considered  suflScient  if  the  averment  of  the  defendant's  promise  be  ^-  ^°  ^ 
preceded  by  "  whereas  "  (6).    And  in  setting  out  an  agreement  the  plaintiflF  a^ThrpVom- 
may  do  so  by  a  **  testatum  existit  "  (c).  ise  or  con. 

AH  those  parts  of  the  contracts  which  are  material  for  the  purpose  of  *™®*- 
enabling  the  Court  to  form  a  just  idea  of  what  the  contract  actually  was, 
or  which  are  necessary  for  the  purpose  of  furnishing  the  jury  with  a  criterion 
in  the  assessment  of  damages,  should  be  stated  with  certainty  and  precision 
{d)  (2).  In  a  case  where  the  declaration  stated  that  in  consideration 
that  the  plaintiff  had  sold  to  the  defendant  a  certain  horse  of  the 
plaintiff,  at  and  for  a  certain  quantity  of  oil  to  be  delivered  within  a  cer- 
tain time,  which  had  elapsed  before  the  commencement  of  the  action,  the 
defendant  promised  to  deliver  the  said  oil  to  the  plaint ij^  accordingly,  the 
Court  at  first  entertained  some  doubt  whether  so  uncertain  a  statement  of 
the  contract  was  not  bad  in  arrest  of  judgment,  but  finally  held  that  it 
was  sufficient  after  verdict  {e).  In  a  subsequent  case,  where,  (after  stating 
a  former  agreement  for  the  sale  of  goods  by  the  defendant  to  the  plaintiff  '*  at 
a  certain  rate  or  price  per  pound,  to  be  paid  in  a  manner  then  stipulated 
between  them,  the  goods  to  be  delivered  by  the  defendants  to  the  plaintiffs  at 
a  time  which  had  elapsed  before  making  the  promise  thereinafter  mentioned, 
but  which  goods  had  not  been  delivered,'')  and  the  declaration  proceeded  to 
state  a  new  contract,  that  in  consideration  that  the  plaintiff  would  still 
receive  the  pay  for  the  goods  "  at  the  rate  or  price  and  in  manner  afore- 
said,^^ the  defendant  promised  to  deliver  the  same,  ^*  loithin  such  reasonable 
time  as  aforesaid ;-^  this  mode  of  statement  was  held  too  general,  and  bad 
upon  special  demurrer  (/).  If,  however,  the  uncertainty  of  the  words  of 
the  promise  be  afterwards  supplied  and  rendered  certain  by  an  averment,  it 
will  be  sufficient ;  as  in  the  ordinary  instance  of  a  promise  to  pay  the  plain- 
tiff as  much  as  he  should  deserve,  with  a  subsequent  averment  that  ho 
deserved  so  much  {g). 

When  the  contract  is  in  writing,  it  is  not  necessary  to  state  that  cir- 
cumstance in  a  declaration  (3).     And  even  in  cases  where,  by  the  statute 
of  frauds,  the  promise  is  rendered  ineffectual,  unless  there  be  a  memorandum 
*of  the  terms  in  writing,  it  is  not  necessary  in  a  declaration  at  law  (A),  [  *804    ] 
or  a  bill  of  equity  (t),  to  show  that  the  requisition  of  the  statute  has  been 

(a)  See  ante,  267.  260,  892,  note  (x).  {g)  Cro.  £1iz.  149;  Com.  Big.  Assumpsit, 

{b)  Hardr.  1  Com.  Dig.  Assumpsit,  H.  8;  H.  8. 
ante,  802,  note  (x).  (A)  1  Saund.  276  a;  Bao.  Ab.  Stat.  L.  8; 

(c)  This  form  of  setting  out  an  agreement  anUt  254. 
or  deed  is  considered  sufficient  in  a  declaration,  (i)  1  Sim.  &  Stu.  548 ;  and  see  7  Bing.  629, 

althongh  in  a  plea  it  might  be  otherwise,  awte^  as  to  stating  the  acceptance  of  a  bill  to  have 

288;  1  Saund.  274,  n.  1;  1  Lev.  75.  been  in  writing  since  the  stat.  1  &  2.G.  4,  o. 

{i)  See  2  B.  &  P.  267;  18  East,  116,  116.  78,  requiring  the  acceptance  of  an  inland  biU 

(e)  2  B.  &  P.  265.  to  be  Jn  writing. 

(  /* )  18  East,  102;  and  see  4  B.  &  Aid.  268. 

(1)  See  Stephens  v.  Graham,  8  Serg.  &  R.  406;  Church  v.  Peterow,  PennsyW.  SOl. 

(2)  See  Favor  v.  Philbrick,  7  N.  Hamp.  826.  Bat  it  is  not  necessary  to  set  forth  the  fikcts 
not  bearing  on  the  plaintifTs  case,  or  the  precise  words.  Wild  J.  in  Steams  v.  Barret,  1  Pick. 
448;  Couch  v.  Ingeraoll,  2  Pick.  292. 

(8)  Wallis  r.  Frasier,  2  Nott  &  M.  280;  Neh»n  9.  Pabois,  18  Johns.  176;  Baker  v.  Jam^ 
■OB,  2  J.  J.  Marsh,  647. 
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^^'™f^  complied  with  in  this  respect  (/)  (1).  The  nature  of  the  promise  still 
-  Th  remains  the  same  in  the  eye  of  the  law,  which  does  not  admit  of  any  dis- 
cau^  of  ac-  tinction  between  verbal  and  written  agreements,  except  where  the  latter  are 
tion,  under  seal :  and  it  should  seem  that  the  provisions  of  the  statute,  only  affect 

1.  In  as-       the  rules  of  evidence  and  not  those  of  pleading  (Ar).     However,  since  the 
Bumpait    ^    jjgg  Qq^   jjji  rj^  ^  ^  ^^  requiring  a  special  plea,  it  might  save  time  if, 
aderation.     when  the  fact,  a  declaration  on  a  guaranty  stated  that  the  contract  was  in 
writing,  and  set  the  same  out  verbatim. 

We  shall  examine  hereafter,  in  treating  of  the  degree  of  accuracy  required 
in  stating  the  contracts,  how  much  of  the  contract  it  is  necessfiry  to  set  out 
in  the  declaration,  in  order  to  avoid  a  variance  between  the  pleading  and  the 
evidence  of  the  trial  (Z).     It  should,  however,  be  here  observed  that  it  is 
sufficient  to  state  those  parts  of  the  contract  where  a  breach  is  complained 
of,  or   in   other  words   to  show  so   much   of  the   terms   beneficial  to  the 
plaintiff  in  a  contract,  as   constitutes  the   point  for  the   failure   of  which 
he  sues;  and  that  it  is  not  necessary  or  proper  to  set  out  in  the  declaration 
other  parts  not  qualifying  or  varying   in  any  respect   the  material   parts 
above    mentioned    (m).     The   statement  of    additional   matter   would    be 
needless  prolixity,  which,  though  it  does  not  vitiate  the  declaration,  is  much 
censured   by  the    Courts   when   carried  to   any  excess  {?i).     And   it   has 
been    justly   observed   th^t   the   perfection   of    pleading    consists   in   com- 
bining brevity  with  the  requisite  certainty  and  precision  (o).     Thus  in  de- 
claring in  covenant  upon  a  lease  for  non-payment  of  rent,  it  is  advisable  not 
to  set  out  the  premises  at  length  as  in  the  deed,  but  to  state  that  the  plain- 
tiff demised  to  the  defendant,  "  certain  premises  particularly  mentioned  and 
described  in   the  said   indenture  except  as   therein  is  excepted ; "  to   hold 
the  same  for  a  certain  term  or  terms,  (showing  the  extent  of  it,  or  that  it 
is  still  unexpired,)  yielding  the  rent  payable  on,  &c. ;  and  then  to  state  the 
covenant  for  payment   of  the   rent,  the   entry  of  the  defendant,  and   the 
breach  in  not  paying  the  rent  due.    Or  if  the  action  be  for  the  breach  of  any 
other  covenants,  the   plaintiff  should  in    such  case  state   the   parts  of  the 
indenture  referring  to  the  rent,  in  the  like  concise  way  in  which   he  should 
state  the  other  parts  of  the  indenture  not  connected  with  the  rent,  in  an 
*     action  for  non-payment  of  rent,  viz.  *'at  a  certain   rent,  payable  by  the 
defendant  to  the  plaintiff,  as  in  the  said  indenture  is  mentioned,"  and  then 
f    *305  ]  set  forth  only  the  particular  covenants  which  he  ^alleges  to  have  been 
broken  (p).     This  mode  of  declaring,  it  is  obvious,  is  equally  applicable  and 
advisable  where  the  lease  is  not  under  seal,  but  by  a  written  agreement  only ; 
and  also  in  other  actions  upon,  long  written  agreements,  embracing  a  variety 
of  provisions  {q), 
2.  Ofyari-  \     It  is  a  general  rule,  that  the  contract  must  be  stated  correctly,  and  if 

ifLwln?           U)  1  Saund.  276  a;  Bao.  Ab.  Stat.  L.  8;  (m)  4  Taunt.  285;  18  East,  18. 

and  the  «vi     ««'«•  2^.  (»)  Cowp.  665  to  726.  to  727;  1  Bl.  R.  270; 

dencT               (^)  See  7  T.  R.  851,  note.    It  has,  howev-  DougL  667;  see  as  to  surplusage,  ante,  263, 

er,  been  held,  that  a  plea  must  show  that  the  26  i. 

statute  has  been  satisfied,  Lord  Raym.  450;  (o)  Stephen  on  Pleading,  417. 

but  see  2  B.  &  B.  862;  Steph.  on  Pleading,  (p)  See  1  Wms.  Saund.  233,  note  2;  Cowp. 

867,  418,  419,  note,  2d  ed.  665;  Dougl.  667. 

(0  Posf, *806  to  808.  {q)  And  see  6  East,  568. 

(1)  Vide  Kelson  v.  Dubois,  18  Johns.  177;  Anonymous,  2  Salk.  619;  Williams  v,  Leper^ 
Burr*  18^0;  1  Esp.  Dig.  168;  Miller  o.  Drake,  1  Caines,  46;  Elting  p.  Vanderlyn,  4  Johns. 
287 ;  Cleaves  v,  Foss,  4  GreenL  1 ;  Wallis  v.  Frailer,  2  Nott  &  M'C,  180;  BUok  v.  Brigg,  6  Ala. 
687;  Brown  p.  Barnes,  6  Ala.  694. 
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the  evidence  differ  from  ike  atatement^  the  whole  foundation  of  the  action      ^^-  *" 
fails,   because  the  contract  is  entire  in  its  nature,  and  must  be  proved  as  I^^\^ 
laid  (r)  (1).     In  this  respect  there  is  a  material  distinction  between  the  c«uto  of  ao- 
statement  of  torts  and  of   contracts,   the  former  being  divisible  in  their  tion. 
nature,  and  the  proof  of  part  of  the  tort  or  injury  being,  in  general,  suffi-  ^-  ^"  ^" 
cient  to  support  the  declaration  (5).  *  "^^  * 

It  is  laid  down  as  a  principle  on  this  subject  that  a  contract  or  written  Contract  to 
instrument  should  be  stated  according  to  its  legal  effect  (j)  (2).     This  rule  be  stated  ac- 
is   of  very  extensive   operation,  and   applies  not   only  to  the   statement   of  podding  to 
contracts   in  an  action   of  assumpsit,  but  also   to  the  statement   by  either  feet  wld  in" 
party   of  contracts   and   obligations   of  every  description,  whether   verbal,  tent  of  par- 
written,  or  specialty,  in  any  form   of  action.     The   party  is   not  compelled  ^^^*  though 
to  follow  the  precise  form  of  words  in  which  the  contract  was  made ;  it  ^roT w^rda. 
suflSces   if  he  state   its  true   legal  effect   and  operation   (w)  (8)  and  it  has: 
been  observed  that  a   deed   may   be   declared   on,    without   using  a  word: 
which  was  contained    therein,   except    the  names  of  the  parties    and  the 
sums  (2:).     Indeed,  in  some  cases  it  has  been  held  proper,  and  indeed  ab- 
solutely necessary,  to  depart  from  the  terms  of  the  contract;  and  a  party 
'aas  been  defeated  on  the  ground  of  variance,   when  he  has  used  the  pre- 
cise words    of   the  contract,   but  mis-stated  its  legal  operation  (y)  ;  and 
where  a  written  contract  stated  that  a  bill  should  be  given  for  £14  19s, 
whereas   it  was   really  intended   to  be   for  XI 3  195.   and  was  so  stated   in  > 
the  declaration,  it  was  held  that  this  was  proper  and  no  variance  {z). 

Thus,  when  a  conveyance  from  a  joint-tenant  to  his  companion  is  plead- 
ed, and  the  expressions  used  in  the  conveyance  are,  "  gives,  grants,  &c." 
it  has  been  held  improper  to  follow  the  terms  of  the  deed  :  for  although  it 
purports  to  be  a  grant,  yet  its  legal  effect  and  operation  is  not  that  of  a 
grant  but  a  release ;  and  it  should  therefore  be  pleaded  not  that  he  gj-anted 

(r)  1  T.  R  210;  8  Id.  646,  per  Duller,  J.  (2)  1  Marsh.  216»  217;  see  instancee,  jDosf. 

(«)  2  B.  &  Aid.  864;  Wie  po8i.  (y)  4  Mod.  160.  161;  see  2  Saund.  97  b. 

(0  Com.  Dig.  Pleader,  C.  87;  2  Saund.  97,  n.  2;  2  B.  &  Aid.  66;  1  Chit.  Rep.  66,  67,p«r 

n.  2;  Bac.  Ab.  Pleas,  1.  7;  Stephen,  2d  edit.  Baylej,  J.  and  Holrojd,  J.,  Stephen  on  Plead- 

462;  and  see  per  Tindal,  C.  J.,  in  Bushell  v.  ing,  2d  edit.  432. 

Beaven,  1  Bing.  N.  C.  120,  Q.  P.  (z)  Rose  v.  Sims,  1  Bar  &  Aid.  622,  n.  b. 

(u)  As  to  setting  out  a  deed  on  oyer,  see 
post, 

(1)  Obert  V.  Whitehead,  6  Halst.  294;  Wheelright  v,  Moore,  1  Hall,  201.  Vide  Snell  v. 
Moses,  1  Johns.  106;  AUaire  v.  Ouland,  2  Johns.  Cos.  66;  Perry  v.  Aaron,  1  Johns.  183;  Ante, 
282,  and  n.  19,  ibid;  Phillips^s £v.  Dunl.  Ed.  160,  161.  and  n.  a.  ibid;  Pool  v.  Court,  4  Taunt. 
700.  A  contract  in  the  alternative  must  be  ^ated  in  the  declaration  according  to  the  terms 
of  it  Thus,  to  transport  16  or  20  tons  of  marble  from  one  place  to  another,  if  stated  as  an  ab- 
solute contract,  the  variance  will  be  fatal.  -Stone  v.  Knowlton,  8  Wend.  874  So  to  allege  a 
ccmsideration  for  the  promise  different  from  the  true  consideration,  not  supported  bj  the  proof, 
will  be  cause  of  nonsuit,  ib.     New  Hamp.  Mnt  Fire  Ins.  Co.  v.  Hunt,  10  Foster;  (N.  H.)  219. 

(2)  Andrews  v.  WiUiams,  11  Conn.  826;  Morris  v.  Fort,  2  M'Cord,  898.  Vide  Qose  v.  Mil- 
ler, 10  Johns.  90;  Keyes  v.  Dearborn,  12  N.  Hamp.  62;  Fish  v.  Brown,  17  Conn.  841;  Adams 
V.  Davis,  16  Ala.  748. 

(8)  Lent  v.  Padleford,  10  Mass.  280;  Hopkins  v.  Toung,  11  Mass.  807;  Walsh  v.  Gilmer,  8 
Ear.  &  Johns.  407;  Qrannis  v.  Clark,  8  Cowen,  86;  Ridgley  v.  Riggs,  4  Ear.  &  Johns.  868; 
Silver  v.  Kendrick,  2  N.  Hamp,  160;  Thomas  v.  Van  Ness,  4  Wend.  549;  Hastings  v.  Levering, 
2  Pick.  222;  Osborne  9.  Lawrence,  9  Wend.  186;  Crocker  v.  Whitney,  10  Mass.  820;  Churchill 
V,  Merchants  Bank,  19  Pick.  582;  Dorr  v,  Fenno,  12  Pick.  621.  In  declaring  upon  a  special 
contract,  it  must  be  set  out  in  its  very  terms,  or  according  to  its  legal  effect.  Keyes  r.  Dear- 
bom,  12  N.  Hamp.  62;  Pye  v.  Rutter,  7  Missouri,  548;  Diokerson  v.  Morrison,  6  Pike,  816; 
White  o.  Guest,  6  Blaokf,  228;  Moore  v.  PUtte  County,  8  Missouri,  467;  Maxfield  v.  Scott,  17 
Vermont,  684.  It  is.  not  necessary  that  the  instrument  should  be  described  by  its  right  name, 
if  a  oopy  thereof  be  given  and  made  a  part  of  the  pleadings.  English  v.  Helms,  4  Texas,  228; 
Balinas  v.  Wright,  11  Texas,  672;  Smith  v.  Webb,  15  Illinois,  106. 
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IV.   ITB 
PARTS,  ftc. 

6thly.  The 
cause  of  oo- 
tion. 

1.  Iq  as- 
Bampsit. 
3.  The 
promise  or 
ooDtract 


but  that  be  released  (a).  So,  if  a  tenant  for  life  grant  bis  estate  to  him 
in  reversion,  this  is  in  effect  a  surrender^  and  *it  has  been  held  that  it 
must  be  pleaded  as  such,  and  not  as  a  grant  (b).  So,  if  a  deed  be  in  the 
words,  '^  gives  and  grants/'  and  operates  as  a  bargain  and  sale,  it  must  be 
pleaded  as  the  latter  (c).  And  it  is  said  that  if  on  a  promise  to  A. 
to  pay  B.  a  sum  of  money,  the  action  be  brought  by  the  latter,  it  is  proper 
to  state  that  the  promise  was  made  to  B.  ((/). 

It  frequently  becomes  an  important  question,  when  the  party  is  about  to 
set  out  some  written  ivstrttment^  whether  it  will  be  advisable  to  follow  the 
terms  of  the  instrument,  or  to  give  merely  its  substance.  The  latter,  if 
given  correctly,  will  be  a  suflScient  compliance  with  the  rule,  which  only 
requires  the  legal  effect  to  be  stated  (1)  ;  but  there  is  this  danger,  that,  pos- 
sibly the  party  or  the  pleader,  may  mistake  the  legal  effect ;  while,  on 
the  other  hand,  if  he  profess  to  give  the  terms  of  the  deed,  he  becomes 
more  liable  to  misrecitals  and  literal  mistakes.  We  have  already  noticed 
some  cases  in  which  it  has  been  held  necessaty  to  depart  from  the  terms  of 
the  instrument ;  and  there  are  other  cases  in  which  it  has  been  laid  down 
that  a  party  must,  at  his  peril,  always  state  an  instrument  as  he  intends  to 
use  it ;  and  that  where  a  party  in  pleading  sets  forth  a  title  by  conveyance, 
in  which  are  the  words  ''give,  grant,  release,  confirm,  bargain,  sell,"  &c. 
he  must  express  for  which  of  them  he  will  use  it  (e).  And  it  was  agreed 
in  one  case,  that  setting  forth  the  special  matter,  which  showed  that  a 
deed  did  operate  according  to  its  terms,  and  leaving  the  determination  of 
law  to  the  Court,  was  impertinent  and  idle.  And  although  three  of  the 
judges  held  in  that  case  that  the  party  having  set  forth  the  words  of  the 
deed,  it  was  sufficient,  the  fourth  judge  differed  and  held  that  the  party 
was  bound  to  state  the  legal  effect ;  and  the  decision  was  afterwards  re- 
versed upon  this  ground  on  a  writ  of  error  (/)•  From  some  later 
cases,  however,  it  rather  appears  that  the  above  doctrine  should  be  received 
with  some  qualification  ;  and  that  the  true  rule  in  setting  out  a  written  con- 
tract may  be.  that  where  the  ^firtj  prof  esses  to  give  the  legal'effect  and 
operation  of  the  deed,  and  the  legal  operation  is  different  from  that 
which  appears  by  his  statement,  a  fatal  variance  will  occur,  although  he 
adopts  the  exact  expression  contained  in  the  instrument :  but  that  where 
he  does  7iot  profess  to  give  the  substance  and  legal  effect  only,  but  to 
state  the  very  words  of  the  deed,  the  Court  will  then  construe  the  deed 
for  him.  Thus,  when  it  was  stated  that  A.  was  entitled  to  the  equity  of 
redemption,  and  that,  subject  thereto,  B.  was  seized  in  fee,  and  that  they, 
by  lease  and  release,  granted,  bargained,  &c.  the  premises,  excepted  and 
always  reserved  to  A.  a  right  of  hunting,  &c.;  it  was  held,  that  as  A. 
[  ♦&07  ]  had  no  legal  interest,  there  could  be  no  exception  or  ^reservation  to  him, 
and  that  the  statement  was  therefore  bad  (^).  And  the  Court  said  that 
the  party  had  purported  to  set  out  the  deed  according  to  its  legal  opera- 
tion, and  had  mis-stated  such  operation  ;  that  if  he  had  wished  the  Court 
to  construe  the  deed  to  him,  he  should  have  set  it  out  in  h(Bc  verba,  or  at 
least  so  much  as  he  meant  to  rely  on,  and  that  the  Court  could  form  no 


(a)  4  Mod.  150;  8  Lev.  291. 
{0)  4  Mod.  161. 

(c)  Cro.  Eliz.  :163;  1  Lord  Raym.  408, 404; 
2'SattDd.  97  b.  n.  2. 
id)  1  B.  &  P.  102,  per  Eyre,  C.  J..  anU,  5. 


(e)  See  I  Vent.  109;  Go.  Lit.  891  b;  Garth- 
808;  8  Lev.  291;  2  Sautid.  97  b. 

(/)  8  Uy.  241 ;  4  Mod.  149;  2  Saond.  97  b. 
(^)  8  B.  &  Aid.  66. 


(1)  Vide  Lent  v.  Padelford,  10  Maas.  280. 
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judgment  what  operation  it  might  have,  unless  they  saw  the  very  words      iv.  its 
of  the  deed  (A).     And  in  a  subsequent  case,  when  it  was  objected  that  the    ^^^"^t  ^o, 
legal  operation  of  a  deed  was  diflFerent  from  the  statement  in  the  declara-  ^^^^^^  '^ 
tioD,  it  was  held  that  there  could  be  no  variance,    since  the   declaration  tion. 
did  not  affect  to  state  the  legal  effect  of  the  deed,  but  merely  stated  that  i.  in  as- 
by   a   certain   deed   *^it   was  witnessed,  &c.,"   following  the  words  of  the  sumpait 
deed'CO-  8.  The  prom 

If  these  cases  may  be  considered  as  establishing  the  position,  that  if,  ^^!^  ^^' 
in  a  doubtful  case,  a  party  set  out  the  words  of  a  deed  or  written  instru- 
ment, as  being  those  contained  in  the  document  itself,  the  Court  will  put  the 
proper  construction  upon  it,  it  seems  to  be  advisable  to  adopt  this  course, 
(namely,  to  profess  to  set  forth  the  instrument,  and  to  give  its  precise 
words,)  when  there  exists  any  uncertainty  as  to  the  exact  legal  effect  and 
construction  of  them ;  especially,  as  by  the  late  statutes,  which  will  be 
particularly  noticed  hereafter  (A:),  certain  variances  in  setting  out  contracts 
are  amendable  at  the  trial. 

A  misdescription  of  the  contract  with  regard   to  the  parties  thereto,  and  Misdeacrip- 
wiih  whom  it  was  made,  will  also  in  general  be  fatal  as  a  variance  at  the  p^w?€«  to 
trial  (1).      Thus,  where  the  plaintiff  was  a  surviving  partner,  and  sued  the  contract 
upon  a  contract  made  with  himself  and  his  deceased  partner,  but   without 
stating  that  he    was   a  surviving  partner,  so   that  the   contract  appeared 
from  the  declaration  to  have  been  made  with  himself  alone,  he  was  non- 
suited for  the  variance;  and  the  Court  held  the  non-suit  right  {I).     Upon 
the  same  principle,  where  a  contract  for  the  sale  of  goods  was   stated  to 
be  made  with  two  persons,  and  it  appeared  in  evidence  that  it  was  made 
with  those   two  and  another,  it  was  ruled  to  be  a  certain  variance  though 
the  declaration  stated   correctly  the  quantity  of  goods  which  the  two  were 
to  have  (m).     And  where  the  plaintiff  set  forth  in  his  declaration  a  con- 
tract for  the  sale  of  goods,  but  mis-stated  the  party  to  whom   the  goods 
were   to  be  delivered,    the  variance  was  considered  fatal  (n).  .  Here   we 
may  again  allude  to  the  instance  of  a  contract  made  between  A.'s   wife 
and   B.    of  the   one   part,   and   C.    of  the  other  part,   being  described  as 
a  *contract  made  between  A.  and  his  wife  and  B.  and   C.    (o).     But  [    '808  ] 
a   lease   between    A.    and  his    wife  of  the    one   part,    and   B.    of  the 
other  part  may  be  set  out  as  a  deed  between  A.  and  B.,  such  being  its 
legal  effect  (/>).     So,  if  a  bond  be  given  to  husband  and  wife  administra- 

(A)  Per  Abbott,  C.  J.  and  Bayley,  J.,  8  B.  mis-atatement  of  the  condition  of  a  bond,  aa 

&  Aid.  70.  to  the  parties  by  whom  the  money  was  to  be 

(t)  I  B.  &  C.  858;  8  D.  &  R.  662,  a  C.  paid,  although  the  bond  was  joint  and  several, 

(Ar)  Pott,  818,  820;  9  Geo.  4,  C.  16;  see  8  &c.;  id.  110;  3  iM.  &  P.  889,  8.  C. 
&  4  W.  4,  0.  42,  8.  28,  more  extensive.  (m)  5  Esp.  88.  169. 

(/)  4  B.  &  Aid.  274.    So,  a  mistake  in  an  (n)  4  T.  R.  687. 

avowry,  as  to  the  parties  of  whom  plaintiff  (o)  AntCt  299. 

held  as  tenant,  is  fatiU,  6  Bing.  104.    8o  is  a  (p)  4  Moore,  66. 

(1)  Shepard  v.  Palmer,  6  Conn.  96;  Bunnel  v.  Taintor,  6  Conn.  278. 

The  words  **  and  comp>iny  *'  or  "  survivor,**  following  a  plaintlff*s  name,  may  be  rejected  as 
sorplosage,  if  the  declaration  made  out  a  cause  of  action  in  the  plaintiff  himselE  Robinson  v. 
Comwell,  2  Bailey,  187.    See  M*Cool  r.  M'CIusey,  Harper,  486. 

In  an  action  on  a  promissory  note  against  the  maker,  the  declaration  aUeged  that  the  note 
was  made  by  *^  John  C.**'and  the  note  offered  in  evidence  was  signed  by  **J.  C.**  it  was  held 
that  this  was  not  a  variance.  Cantly  p.  Hopkins,  6  Stewart  &  Port.  68;  Robertson  v.  Banks, 
1  SmedesJt  Marsh.  666;  King  v.  Clark,  7  Missoo.  269;  Wood  v.  Hancock,  4  Humph.  466. 
The  use  of  the  name  **  Josiah,*'  in  the  petition,  and  of  '*  Josier,'*  in  the  note  recited,  is  not  va- 
riance.   Schooler  V.  Asherst,  1  Litt.  216. 

A  bond  signed  "  Pilip  T."  will  support  a  declaration  in  the  name  «  Philip  T/'  Taylor  v. 
Bogers,  Minor,  197.  See  De  Kentland  v.  Somen,  2  Boot,  487;  Pnmklin  v.  Tallmadge,  i 
Johns.  84. 
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IT.  ITS      trix,  the  husband  alone  may  declare  on  it,  as  on  a  bopd  made  to  himself 
PARTS,  &c.    ^^y     jf  ^  contract,  whether  verbal  or  written,  or  a  bill  of  exchange,  &c. 
cauM  of  «u5-  ^®  ™^^^®  ^y  *^^'^  persons,  and  it  bo  stated  that  it  was  made  by  one   only, 
tion.  viz.  the  defendant,  he  can  only  plead  in  abatement,  and  cannot  treat  the 

1.  In  as-       omission  as  a  material  variance  at  the  trial  on  the  general  issue  (r). 
sumpsit.  Again,  where  there  are  two  or   more  distinct  special  contracts,   it.  will 

1.  Induce-  ^^  ^  f^^^^  misdescription  to  blend  them  together  and  treat  them  as  one 
8.  The  prom-  contract ;  thus,  where  different  lots  were  sold,  at  an  auction  for  diflFerent 
ise  or  con-  sums,  the  contracts  were  deemed  separate  both  in  law  and  in  fact,  and  the 
tract.  plain tiflF  having,  in  assumpsit  for  refusing  to  comply  with  the  conditions 

of  sale,    consolidated  the  two   contracts,  and  declared  upon    them    as  one 
agreement,  he  was  non-suited  («).      Where,  however,  an  agreement  has 
been  made  between  two   parties,  and  by  a    subsequent    contract    between 
them  the  terms  of  the  former  agreement  have  been  modified  and  altered,  the 
plaintiff  may  declare  upon  the  contract  as  it  standi  altered  by  the   subse- 
quent arrangement,  without  noticing  the  original  terms  which  have  been  dis- 
pensed with  (<). 
Mi&-8tate-         The  plaintiff  being  bound  to  state  liis  contract  correctly,  it  follows  that 
promire  in     ^  mis-statement  of  the  quality  or  nature  of  the  defendant's  promise,  and  his 
the  alterna-  consequent  liability,  will  be  a  fatal  error,  and  will,  if  the  defendant's  plea 
tire,  &c.       put  the  fact  issue,  subject  the  plaintiff  to  a  nonsuit  (1).     Thus,  when  a 
contract  is  made  in  the  alternative,  as  to  deliver  one  or  other  of  two  specified 
quantities  of  goods  at  a  particular  time,  it  must  be  stated  in  the  declaration 
according  to  the  original  terms,  and  stated  as  an  absolute  contract,  it  will 
be  a  fatal  variance,  notwithstanding  the  party  who,  under  the  agreement, 
was  to  have  the  option  of  deciding  on  the  particular  quantity  may  have  de- 
termined his  option ;    for  the  mode  of  executing  the  contract  could  not 
change  the  original  contract  itself  (w)  (2).     And  on  the  other  hand  when 
the  contract  is  absolute^  and  it  is  stated  in  the  declaration  as  an  alterna- 
tive contract,  the  variance  will  be  equally  serious ;  thus,  where  the  plaintiff 
declared  on  a  contract  to  deliver  soil  or  breeze,  and  the   evidence  was  of  a 
contract  to  deliver  soil  only,  and  soil  and  breeze   appeared    to   be  different 
things,  it  was  held  the  plaintiff  could  nof  recover  (or).     So  where  the  con- 
tract is  conditional  it  will  be  a  fatal  misdescription  to  state  it  as  an  abso- 
lute one  (3).     Thus,  when  a  party    accepted  a  bill  of  exchange,  thereby 
[  *309    ]  engaging  to  pay  it  as  soon  as  a  particular   event  *occurred,  and  this  was 
stated  in  the  declaration  as  an  absolute  acceptance,  the  variance  was  held 
fatal  (y).     And   upon  the  same   principle,  it   should   seem  that   in   cases 

{q)  4  T.  R.  616.                               *  (w)  2  East,  2;  see  also  8  T.  R.  581;  2  Bos. 

(r)  1   B.  &   Aid.   224;  anU,  45,  46;  see  &  Pul.  116;  and  see  perlAyrH  Kllenboix>ngh, 

anUy  13.  8  East,  8. 

(«)  1  Stark.  426;  see  2  Taunt.  38.  (x)  1  B.  &  P.  851;  6  Esp.  289,  S.  C. 

(0  See  1  B.  &  C.  18;  1  Esp.  58;  1  Stark.  {y)  4  Camp.  176. 
R,  336. 

(1)  Conolly  V.  Cottle,  Breese,  286;  Mulford  v.  Bowen,  4  flalst.  315;  Davis  r.  Campbell,  8 
Stew.  819;  Rogers  v,  Estea,  Litt.  Sel.  Ca.  2;  Bell  v.  Scott,  3  Miss,  212;  Palmer  r.  M*Ginnis, 
Hardw.  505;  Adams  v.  Brown,  4  Litt.  7.  But  if  an  objection  on  account  of  a  variance  between 
the  declaration  and  the  proof  be  not  taken  at  the  trial  it  will  be  considered  as  waived,  M'K.onihe 
r.-Savoyer,  12  N.  Hamp.  3'96. 

(2)  Curley  v.  Dean,  4  Conn.  265;  Per  Hosmer  0.  J.,  Stone  v,  Knowlton,  3  Wend.  874; 
Russell  V  South  Britain  So.,  9  Conn.  508;  Williams  v.  Kinnard,  Minor,  196;  Trask  ».  Duval, 
4  Wash.  C.  C.  97.  The  payee  of  a  note,  payable  to  himself  or  order,  declared  on  it  as  payable 
to  himself,  nnd  this  was  held  not  a  material  variance.     Fay  v.  Goulding,  10  Pick.  122- 

(8)  A  conditional  contract  must  not  be  set  forth  as  an  absolute  one,  though  the  coudition 
has  been  performed.  Stan  wood  v.  Scove,  4  Pick.  422;  Sewer  v.  Winters,  7  Cowcn,  268. 
Couch  t?.  Hooper,  2  Leigh,  557;  Whitaker  ».  Smith,  4  Pick.  88;  Wait  v,  Morris,  6  Wend.  804; 
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of  debts   which   have   been   barred   by   the   statute   of  limitations,  if  the     '^*  '" 
plaintiff  rely  on  a  subsequent  promise,  to  take  the  case  out  of  the  st;itute,  • .  . .    L 
and  such  promise  were  qualified  or  conditional,  as  to  pay  when  the  defendant  cauae  of  ac- 
ts  able,    &;c.,    the    plaintiff  should   declare    upon    such    subscciuent    pro-  tion. 
raise  according  to  the  terms  in  which  it  was  made,  and  not  upon  the  original  !•  In  «»- 
promise  {z)  {1),     In  actions  upon  bills  of  exchange  and  promissory  notes  g^xSe*' 
many   cases  of  variances   have  arisen   in   consequence   of  the  acceptance  promise  or 
or   promise   being   stated   to   be  general   and    absolute,    when   in   fixct    it  contract 
was  qualified,  the  bill  or  note  having  been  made  payable  at  a  particular  place. 
With  respect  to  bills  of  exchange,  an  acceptance  payable  at  a  particular 
place  is  not  now  a  qualified  acceptance,  unless  the  payment  be  expressly 
restricted  to  that  place  onlt/  and  not  elsewhere  (a)  :  but  in  cases  where 
it  is  so  restricted  and  also  in  all  cases  of  promissory  notes  made  payable 
in  the  body  of  the  note  at  a  particular  place,  it  will  be  a  variance  to  state 
a  qualified   contract  of  this  description  as  an  absolute   one  (6).     And  on 
the   other  band,  where   the   contract   is   absolute,  and  is  described  in  the 
declaration  as  conditional  or  qualified,  the  variance  will  bo  equally  fata.1  as 
where   in   declaring  on   a   promissory   note   the   plaintiff   alleged   that   it 
was  thereby  made  pnyable  at  a  particular  place,  and  it  appeared,  on  pro- 
duction of  the   note,  that  there  was  no  such  restriction   contained  in  the 
body  of  the  note,  but  merely  in  a  memorandum  at  the  foot  of  it,  it  was 
held  that  this  was  a  general  and  not  a  qualified  promise,  and  that  conse- 
quently there  was  a  material  mis-description  (c)  (2).     If  an  instrument  be 
80  ambiguous  in  its  terms  that  it  may  be  regarded  with  reason  either  as  a  bill 
of  exchange  or  a  promissory  note,  the  plaintiff  has  the  election  to  declare 
upon  it  either  as  one  or  the  other  of  those  instruments,  at  least  as  against  the 
maker  {d). 

If  the  defendant's  promise  or  engagement,  whether  it  be  verbal,  in  writing,  ExcepUona 
or  under  seal,  embody  or  contain,  as  a  part  of  it^  an  exception  or  proviso  JJrhSQ^qaaii- 
wbich  qualifies  his  liability^  or  in  certain  instances  renders  him  altogether  fying:  Ua- 
irrosponsible,  so  that  be  was  not  in  law  absolutely  bound,  the  declaration  ^^^i^y- 
must  notice  the  exception  or  proviso,  or  there  will  be  a  fatal  mis-statement. 
Thus,  where  the  declaration  stated  that  the  defendant  had  undertaken  to  carry 
and  deliver  goods  safely,  ^rc  and  robbery  excepted^  it  *was  held  that  there  [  *810  ] 
was  a  fatal  variance  {e)  (8). 

And  the  same  will  be  the  case  where  a  like  absolute  contract  is  stated, 


(«)  6  B.  &  C.  603,  609;  9  D.  &  R.  649,  S. 
C;  1  B.  &  C.  248;  2  D.  &  R.  863,  S.  C;  7 
Bing.  168,  ace. 

(a)  Stat.  1  &  2  Geo.  4,  o.  98,  s.  1.  If  a'biU 
be  drawn  pnyable  at  a  particular  place,  and 
accepted  generally,  this  is  not  a  qaalifted  ac- 
oeptance,  11  Moore,  611;  8  Bing.  611,  S.  C. 

(6)  3Campb.247,468;  4/i.200;  14  East, 
600. 

(c)  4  M.  &  Sel.  606;  and  see  Jelf  v.  Oriel, 
4  Car.  &  P.  22. 

(d)  6  U.  &  C.  483;  9  D.  ^  R.  492,  8.  C. 


(e)  2  B.  &  C.  20;  8  D.  4-  R  211, 8.  C.  In- 
stance of  variance  in  action  on  a  policy,  in  not 
setting  oat  the  rules  of  the  society,  &c.;  11 
Moore,  86;  8  Bing.  816,  8.  C.  Where  the 
regulations  of  an  association  of  ship-owners 
combined  fur  the  mutual  insurance  of  each 
other's  ships  were  indorsed  on  the  back  of  the 
policy,  and  declared  to  ibrm  part  of  the  policy 
to  which  the  ship  owners  were  subscriber:*,  it 
was  held  necessiiry  in  an  action  for  a  loss  un* 
der  the  policy  to  set  out  the  regulations  as  well 
as  the  policy,  8  Bing.  816. 


(1)  8ee  Lonsdale  r.  Brown,  4  Wash.  C.  C.  148;  BettOQ  v.  Cutts,  11  N.  Hamp.  170;  Chitty 
Contr.  (10th  Am.  ed.)  944,  in  note. 

(2)  The  words  *'  value  received,**  in  a  promissory  note  are  words  of  description,  and  if  omit- 
ted in  the  declaration,  the  variance  will  be  fiital.  Saxon  v,  Johnson,  10  Johns.  418;  Rossiter 
V.  Marsh,  4  Conn.  1U6. 

(8)  See  Ferguson  v.  Cappean,  Hard.  J.  894;  Stanwood  v.  Scovel,  4  Pick.  422;  Bridge  v 
Austin,  4  Mass.  116;  Rail  Road  Co.  v.  Robeson,  6  Iredell,  891 
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310  OF   THE  DECLARATION, 

IV.  ITS       an3  it  13  proved  to  be  one  of  the  terms  of  the  contract,  that  the  carrier  is  not 
PAETs,  &o.   to  be  Jiable  to  any  extent  upon  goods  above  a  certain  value  unless  insured 
6ihiy.  The     (/).     Where  the  plaintiff  averred  in  liis  declaration  generally,  that  the 
cause  of        defendant  had  warranted  the  horse  to  be  sound,  and  the  proof  was,  that  the 
action.  latter   had   warranted   the    horse   sound   every   where   except    a  kick   in 

fiiiiup^        ^^^^  ^^^?  the  Court  held  this  to  be  a  qualified  and  not  a  general  warranty,  and 
that  consequently  there  was  a  fatal  mistake  {jf)  (1).     So  also,  in  case  of 
contract  between  landlord  and  tenant,  if  the  declaration  set  out  a  general 
agreement  or  covenant  to  repair,  and  omit  to  state  an  exception  aa  to  case  of 
fire  and  other  casualties,  the  variance  will  be  fatal  (A).     And  where  the 
declaration  averred  that  the  defendant  had  become  tenant  to  the  plaintiff,  and 
in  consideration  thereof  had  promised  to  use  the  land   in  a  husband-like 
manner,  and  the  evidence  was  that  he  had  agreed  to  use  the  land  in  a  hus- 
band-like manner,  to  be  kept  constantly  in  grass^  it  was  held  that  the  omis- 
sion of  this  stipulation  was  a  variance ;  for  though  in  most  cases  the  keeping 
of  the  land  in  grass  might  be  farming  it  in  a  husband-like  manner,  still  there 
might  be  some  cases  in  which  it  would  not  be  so  ;  it  was  therefore  a  qualifi- 
cation of  the  previous  stipulation,  and    ought  to  have  been  stated  in  the 
declaration  as  part  of  the  description  of  the  contract  (/).     So,  if  a  lease  con- 
tain a  covenant  to  repair  ''except  in  case  of'fire,"  the  covenant  must  not  be 
described  as  an  absolute  covenant  (A:).     And  in  covenant  on  a  lease  for  non- 
payment of  rent,  the  reddejidinn  must  not  be  described  as  absolute,  if  it  be 
yielding,  &c.  except  as  hereinafter  is  excepted  "  (J).     Where,  however,  the 
proviso  in  a  written  instrument  is  distinct  from  and  not  even  referred  to  by 
the  clause  on  which  the  debt  is  charged,  it  is  considered  matter  of  defeasance, 
&c.  which  ought  to  come  from  the  other  side,  and  then  it  need  not  be  set 
forth  by  the  plaintiff  (^n). 
Instances  of       The^e  are  a  great  variety  of  instances  of  variances  in  the  statement  of 
ft  mit-stau-  somc  particular  part  or  term  of  the  contract.     Errors  of  this  description  are, 
T?h°^^*"^'  as  we  have  already  observed,  in  general  as  fatal  to  the  plaintiff's  case,  as 
tract      '     where  he  has  erred  in  statin<j  the  whole  contract,  or  the  parties  with  whom  it 
was  made.     It  may  be  useful  to  enumerate  some  of  the  cases  wl;iicli  have 
arisen  upon  this  subject  (2). 
[    *811  ]      *The  mis-statement  of  the  date  of  a  written  instrument  is  a  fatal  variance, 
if  the  declaration  expressly  describes   it  as   *' bearing  date''  upon  a  cer- 

( /•)  Per  Abbott,  C.  J.,  3  D.  &  R.  212;  and  161,  S.  C. 

see  6  East,  669;  post,  316.  (t)  5  B.  4-  C.  909;  8  D.  &  R.  648»  S.  0 

(g)  Jones r.  Cowley,  4  BT&  C.  440;  6Dowl.  {k)  4  Campb.  20,  21;  5  Moore,  164;  2  b. 

&  Ryl.  538;  see  Homing  v.  Parry,  6  Car.  ^  P.  4*  B.  895,  S.  C. 

580;  Alderson,  B.  said,  that  tKat  case,  al-  (/)  6  B.  ^  C.  480;  9  D.  &  R.  597,  &  C : 

though  correctly  decided,  was  a  disgrace  to  the  ante,  228. 

English  lav).  (m)  .^n/e,  228. 

(A)  4  Campb.  20;  2  B.  &  B.  295;  5  Moore, 

(1)  If  in  an  action  on  a  promissory  note,  the  plaintiff  unnecessarily  specifies  wherein  the  value 
received,  consisted,  he  must  prove  it  as  laid.  Jerome  v.  Whitney,  7  John.  351.  In  an  indict- 
ment for  stopping  the  mail,  a  contract  with  the  postmaster  general  to  transport  tlie  mail,  was 
alleged,  and  it  was  held  that  the  contract  must  be  proved,  although  the  indictment  might  have 
been  good  without  such  allegation.  United  States  p.  Porter,  3  Day,  283.  But  see  Wilson  v 
Codman,  3  Cranch,  209. 

(2)  Haylies  v,  Fettyplacc,  7  Mass.  825;  Clark  v.  Totld.  1  Chip.  213;  Colt  v.  Root,  17  Mass. 
236;  Crawford  v.  Mowell,  8  Johns.  258;  Goulding  v.  Skinner,  1  Pick.  162;  Bobbins  v.  Otis,  1 
Pick.  868;  Pope  v.  Barnett,  1  Mason,  123;  Smith  r.  Barker,  8  Day,  312;  Harris  v.  Harris.  2 
Hand.  431;  Obert  v.  Whitehead,  G  Halst.  293;  Hart  r.  Tyler,  15  Pick.  171;  Scott  v,  Massick, 
4  Monr.  538 
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tain  day,  instead  uf  stating,  that  "  heretofore,  to  wit,  on,  &c."  it  was  made,      ^^-  ^P 
&C.  {?i)  (1).  ^^^^   '^^^ 

In  stating  a  bill  of  exchange  or  other  instrument,  it  seems  not  to  be  a  fatal  ^^^J^  of  ao- 
variance  to  state  that  the  defendant  **  subscribed  it  with  his  own  proper  hand,"  tion. 
although  it  was  signed  by  his  agent  only  (o)  (2).  l.  In  fis- 

Where  the  plaintiff  in  a  special  action  of  assumpsit  against  the  defendant  8**"^P^^^- 
for  refusing  to  retain  the  plaintiff  in  his  service  according  to  agreement,  ^"^olf  J^J][1*"" 
stated  in  his  declaration  that  the  defendant  had  agreed  to  retain  him  at  a  tract, 
specific  sum  per  annum^  and  it  appeared  from  the  evidence  that  neither  a 
specific  sum,  nor  any  specific  time  had  been  agreed  upon,  this  was  ruled  to  be 
variance,  notwithstanding  the  sum  mentioned  in  the  declaration  was  laid 
under  a  videlicet  (p)  (3).  And  where  there  is  an  action  against  a  carrier, 
the  termini  of  the  journey  on  which  the  goods  are  to  be  carried  are  incor- 
rectly stated,  the  mistake  will  be  a  ground  of  nonsuit  (y).  In  declaring 
on  special  agreement  relative  to  goods,  mis-descriptions  as  to  quality, 
quantity,  and  price,  have  been  held  fatal.  A  declaration  on  a  promise 
to  deliver  good  merchantable  ji-heat  has  been  ruled  not  to  be  supported  by 
evidence  of  an  agreement  to  deliver  good  second  sort  of  wheat  (r)  (4). 
When  the  plaintiff  stated  an  agreement  to  take  a  fidl  cargo  of  certain 
goods,  and  the  contract  proved  was  to  take  in  a  certain  specified 
quantity,  it  was  ruled  to  be  a  variance,  notwithstanding  such  quantity  might 
amount  to  a  full  cargo  (s).  And  where  the  contract  declared  on  was, 
that  the  defendant  should  sell  and  deliver  to  the  plaintiff  certain  goods  *'  at 
4^.  per  sto?i€,^^  and  tlie  evidence  was,  that  the  plaintiff  was  to  give  45.  per 
Btone,  and  if  he  should  pay  more  to  any  other  person  for  similar  goods, 
that  he  should  then  give  the  same  price  to  the  defendant,  it  was  held  that 
the  declaration  was  not  supported  by  the  proof  {t)  (5). 

Several  cases   have  also   occurred  in  which  variance  as  to  the  time  of 
perfonning  the  contract   declared  on  have   been   held   fatal  (6).     Thus 

(n)  See  Chit.  Bills,  7th  ed.  854;  2  Campb.  ty  on  Bills,  7th  edit.  857,  868. 

807;  4  Car.  &  Pay.  24.     It  may  be  shown  that  (p)  1  Stark.  8;  1  M.  &  P.  785.     And  see 

the  instrument  was  made  on  another  day,  4  2  B.  &  B.   116;  anU^  296;  see  po</,  817,  as 

East,  477 ;  see  further  as  to  date,  4  B.   &  C.  to  the  videlicet. 

908;  7  D.  &  R.  507,  a  C;  5  B.  4-  C.  108;  7  (9)  2  Stark.  885.    See  the  notes  to  the  prB 

D.  &  R.  548.     Not  necessary  to  state  in  a  dee-  cedent,  potU  vol.  it 

laration  that  a  gnarantee  within  the  statute  (r)  2  Ld.  Raym.  735. 

against  frauds  was  in  writing,  ante,  808.  (s)  2  Esp.  Rep.  708. 

(a)  See  1  M.  4-  M.  182,  and  the  cases,  Chit.  (0  1  T.  B.  447. 

(1)  Bank  v.  Simmons,  1  Harring.  881;  Stevens  r,  Graham,  6  Serg  &  R.  405;  Church  p. 
Feterow,  2  Pennsylv.  801;  Drown  r.  Smith,  8  N.  Hamp.  801;  Penn  r.  Flack,  8  Gill  &  Johns. 
369;  Thomas  r.  Thomas,  8  J.  J.  Marsh  590;  Field  v,  Fiew^,  9  Wend.  894;  Grant  v.  Winn,  7 
Misaou.  188. 

(2)  Boulware  r.  M'Comb,  Harper,  803.  But  see  Pease  r.  Morgan,  7  Johns.  468.  See  also 
Mack  V.  Spencer,  4  Wend.  412;  Porter  v.  Curamings,  7  Wend.  172.  An  averment,  that  **  A.  and 
B.  indorsed  a  note,  their  own  proper  handwriting  being  subscribed  thereto**  is  not  met  by  proof 
of  their  signature  in  the  handwriting  of  one  of  them,  there  being  no  averment  of  a  partnership. 
Fullerton  v.  Seymour,  5  Vermont,  249. 

(8)  See  Cranmer  r.  Graham,  1  Blnckf.  406;  Carlcy  r.  Bean,  4  Conn.  259. 

(4)  See  Hastings  v.  Levering,  2  Pick.  214.  A  count  for  pine  timber  sold  and  delivered  is  not 
supported  by  evidence  of  spruce  timber  sold  and  delivered.  Bobbins  p.  Otis,  1  Pick.  368.  See 
also  to  the  same  effect,  Goulding  r.  Skinner,  1  Pick.   162;  Bridge  v.  Austin,  4  Mass.  115. 

(5)  Pivof  on  a  contract,  by  which  a  yearly  rent  of  $60  is  stipulated  to  he  paid, -does  not  sup. 
port  a  declaration  on  a  contract  to  pay  9180,  at  a  time  stated.    Mulford  p.  Young,  6  Ham.  204. 

(6)  Where  the  time  of  doing  a  thing  is  material,  it  must  be  proved  as  laid.  Alitcr  where  the 
time  is  immaterial.  Jordon  v.  Cooper,  4  Serg.  &  R.  576;  Hough  p.  Voung,  1  Ham.  504;  Perry 
r.  Botsford,  5  Pick.  189;  Drown  p.  Smith,  8  N.  Hamp.  801;  Hilt  p.  Campbell,  6  Greenl.  109; 
Vail  p.  Lewis,  4  Johns.  450.  As  to  matter  of  description  a  variance  in  time  is  tataL  Gates  v. 
Bowker,  18  Vermont,  28. 
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IV.    ITS 


action. 

1.  Inas- 

Bumpait. 


1^  or  con- 
tract. 


when  the  plaintiff  stated  a  contract  to  remove  goods  within  a  reanonabh 
PABT9,  &o.   time^  and  the  agreement  proved  was  to  remove  in  a  month^  it  was  ruled  to 
5thly.  The     be  a  fatal  variance  (w).     Where  an  usurious  contract  was  set  out  in  the 
cause  of        declaration,  and  the  period  of  forbearance  was  stated  to  be  from  the  2l8t 
December,  1774,  until  the  23d  December,  1776,  *it  was  held  that  evidence 
of  a  contract  on  the  23d  December,  1774,  for  two  years,  would  not  sup- 
s^Theprom-  P^^^  ^be  declaration  (a:).     And  when  a  similar  contract  was  alleged  to  bo 
for  the  forbearance  of  money  until  a  certain  specified  day  absolutely,  but 
the  contract  proved  was  for  forbearance  until  the  day  named,  or  a  certain 
other  day,  at  the  option  of  the   borrower,  it  was  held  that  the  evidence 
would  not  support  the  statement  (y)  (1). 

A  great  variety  of  cases  are  to  be  found  in  the  books  with  regard  to  literal 
errors  in  setting  out  deeds,  (and  in  this  respect  the  rule  equally  applies  to  all 
written  instruments)  (^z).  Thus,  in  an  action  on  a  lease,  the  following  have 
been  deemed  fatal  variances  ;  namely,  *'  celler  beer,''  for  "  aller  beer ;  "  (a) 
and  '*  storehouses  ;  "  for  "  storehouse  ;  *'  {bi)  and  a  mistake  of  the  late  ten- 
ant's name  (2),  in  setting  out  the  premises  demised  (c).  So,  an  error  in 
stating  the  local  situation  to  be  contrary  to  that  given  by  the  lease,  is  a  ma- 
terial variance  (c?).  But  the  statement  of  a  demise  of  '*  lands  and  premi- 
ses "  is  correct,  although  one  piece  of  ground  only  was  granted  (e).  So  is 
an  averment  that  '^  a  farm  and  buildings,  and  certain  pieces  of  land  men- 
tioned in  the  indenture,"  were  demised,  although  the  lease  was  of  **all  that 
ferm  or  land,  and  buildings,"  enumerating  the  parcels;  for  the  declaration 
sufficiently  states  the  legal  efiect  of  the  demise  (/).  However  these 
literal  variances  have  now  become  of  less  importance,  as  the  late  statutes  (^) 
give  the  judge  the  discretionary  power  to  allow  them  to  be  amended  at 
the  trial. 

In  the  cases  we  have  hitherto  noticed,  an  actual  mis-statement  of  some 
part  of  the  contract  had  been  made,  but  instances  have  arisen  when  the 
plaintiff  has  followed  the  precise  terms  of  the  contract,  but  has  neverthe- 
less been  defeated  on  the  ground  of  variance,  the  statement  in  the  record 
being  by  legal  ifitendment  different  from  that  given  in  evidence.  Thus 
where  the  declaration  stated  a  contract  to  deliver  400  "  bushels  "  of  oats, 
the  plaintiff  was  nonsuited  on  proof  that  the  bushels  actually  contracted  for 
were  to  be  of  a  particular  local  measure,  and  not  the  ordinary  statute 
measure,  which  the  general  description  in  the  declaration  was  held  to  im- 
port  (A).      And  where   the   declaration  upon  contracts  made  in  Ireland, 


(u)  Peake,  N.  P.  C.  42  (o),  2d  edit. 

(x)  Cowp.  671.  See  further  as  to  variances 
in  this  respect,  post,  vol.  it  and  vol.  ill.  tit. 
Usury. 

(y)  8  T.  R.  681.  See  as  to  alternative  con- 
tracts, ante,  808. 

(z)  As  to  surplusage  in  stating  irrelevant 
clauses,  &c.  ante,  228,  229. 

(a)  9  East,  188. 

{b)  4  M.  &  Sel. 

(c)  1  Campb.  195;  15  East,  161;  1  Stark. 
100;  but  see  2  Marsh.  169;  1  Stark.  47. 

W  8  Campb.  286;  1  /(f.  196;  6  Taunt. 


894;  2  Marsh.  96,  S.  G. 

(e)  6M.  4  Sel.  115. 

if)  1  Y.  &  J.  2.  See6  B.  &C.  252;  9D. 
&  R.  245,  S.  C,  demise  of  house  and  fixtures 
described  as  «  demise  of  a  house  only. 

iff)  9  Geo.  4,  0.  15;  and  8  &  4  W.  4,  c  42, 
sect.  28,  giving  more  extensive  powers,  and 
vhich  ouffht  to  be  acted  upon  liberally.  See 
observations  of  Alderson,  B.,  in  Hemming  v. 
Parry,  6  Car.  &  P.  580,  581;  and  post,  319. 

(A)  4  T.  R.  814;  6  Jd.  888;  see  also  11 
East,  811;  anU,  219. 


(1 )  A  count  on  a  note  payable  on  the  occurrence  of  a  certain  event,  or  in  a  reasonable  time^ 
is  not  supported  by  evidence  of  a  note  payable  only  on  the  occurrence  of  the  event,  fillt  •. 
Campbell,  6  Oreenl.  109. 

(2)  Vide  Wbitlook  v.  Ramsey,  2  Mua.  510;  Moore  v,  Fenwick,  Oilm.  214,  and  the  casct 
b«re  gited. 
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relative  to  the  payment  of  any  sum  of  money  of  and  in  the  currency  of  that      i^-  '"" 
country,  the  *plaiatiff  merely  followed  the  terms  of  the  contract,  without  sthhTThe" 
distinctly  showing  that  the  money  was  to  be  of  Irish  currency,  it  was  held  cause  of  uo- 
to  give  rise  to  a  fatal  variance ;  the  intendment  being  that  when  a  sum  ^'^o^. 
of  money   is  stated  generally,   English   money  is  meant  to  bo   designa-  gun,p^ 

ted  (/;.  8.  The  prom- 

Although  in  general  a  mis-statement  of  any  part  of  a  contract  will  be  '^^  ^^  °^^ 
fatal,  in  consequence  of  the  entire  nature  of  the  contract,  yet  many  cases  ^^ ' 
may  arise  in  which  slight  variations  between  the  statement  and  the  proof 
will  be  of  no  importance.  We  have  before  noticed  the  leading  and  impor- 
tant rule  in  the  statement  on  contracts,  that  it  will  in  all  cases  suffice,  if 
the  legal  effect  of  the  contract  be  stated,  and  that  the  party  is  not  compelled 
to  follow  the  exact  words  of  the  contract  {k)  (1).  We  will  Jiere  notice 
several  cases  in  which,  although  the  declaration  was  not  literally  supported 
by  the  proof,  it  was  held  that  no  variance  arose,  the  legal  effect  and  sub- 
stance of  the  statement  and  the  evidence  being  the  same.  Thus  where  a 
demise  from  a  tenant  from  year  to  year  to  another  to  hold  from  year  to 
year,  was  stated  as  a  demise  from  year  to  year,  during  the  continuance  of 
the  original  demise  by  the  superior  landlord ;  and  it  appeared  that  in 
point  of  fact  no  such  qualification  was  mentioned  in  the  contract ;  it  was 
nevertheless  held  that  no  variance  arose,  the  legal  effect  of  the  demise  be- 
ing according  to  the  statement  (/).  In  another  case,  where  a  declaration 
stated  that  by  a  certain  indenture,  made  between  the  plaintiff  and  the  de- 
fendant, the  plaintiff  did  demise,  &c.  ^'a  certain  farm  and  buildings,  and 
certain  pieces  or  parcels  of  land  particularly  mentioned  and  described  in  the 
said  indenture  ;"  and  then  set  out  the  particular  covenants  and  the  breaches 
complained  of;  and  at  the  trial  the  terms  of  the  lease  appeared  to  be,  **  all 
that  firm  and  buildings  herein  particularly  contained,''  and  then  enumer- 
ated the  particular  closes  of  which  the  farm  consisted ;  it  was  objected  that 
there  was  a  variance,  the  statements  in  the  declaration  being  more  extensive 
than  the  proof;  but  the  Court  held  that  a  verbatim  description  was  unne- 
cessary, and  that  the  declaration  contained  a  sufficient  description  of  the 
substance  and  legal  effect  of  the  demise  (m).  80  it  has  been  held  that  a  re- 
vocation of  a  submission  to  arbitration  before  award  made,  is  in  effect  a  breach 
of  an  agreement  ''to  stand  and  perform  the  award;  "and  that  an  agree- 
ment not  to  make  such  revocation,  being  in  legal  effect  implied  in  the  en- 
gagement to  stand  to  the  award,  the  plaintiff  may  state  a  promise  by  the 
defendant  to  that  effect  in  the  '  declaration,  although  no  such  stipulation  in 
words  were  contained  in  the  agreement  to  refer  (it).  Many  other  instances 
may  be  given  *where  the  contract  declared  on  has  not  been  literally  support-  [  *814  ] 
ed  by  the  evidence,  but  the  statement  has  been  held  sufficient,  on  account 
of  the  legal  effect  of  the  statement  and  the  proof  being  identical.  Tlius 
"when  the  contract  was  for  the  purchase  of  a  certain  parcel  of  hemp,  which 
not  being  precisely  ascertained  at  the  time,  was  described  in  the  contract 
as  ''  about  eight  tons,"  it  was  held  that  it  might  be  declared  on  under  a  vic/e- 

(0  1  B.  &  C.  16;  2  D.  &  R.  16,  a  C,  2  nt)  1  T.  &  J.  2. 

B.  &  Aid.  801;  ante,  219.  (n;  M'Clel.  &  Y.  464;  tee  1  M.  &  P.  239; 

{k)  Ante,  805.  2  Id,  SI. 

(/)  9  B.  ^  C.  909. 


(1)  Vide  De  Forrest  v.^Brainerd,  2  Day,  628;  Beer  v.  Botsford,  8  Day,  159;  Boardman  v 
FormaPi  8  Johns.  26;  Page  v.  Wood?,  9  ^hns.  82;  Ferguson  v.  Harwood,  7  Cranch,  418 
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Ikei  as  a  contract  for  eight  tons  (o)  (1).  And  when  the  plaintiffs  declareu 
that  thej  agreed  to  sell,  and  the  defendant  agreed  to  buy,  certain  goo<l9 
and  merchandize,  to  wit,  328^ chests  and  30  half  chests  of  oranges  and  lem- 
ons, at  and  for  a  certain  price,  to  wit.  tlie  price  of  £623,  35.,  and  the  con- 
tract proved  was  for  308  chests  and  30  half  chests  of  China  oranges,  and 
20  chests  of  lemons,  without  specifying  any  price  ;  the  Court  held  that  the 
particular  count  of  the  declaration  upon  which  the  question  arose,  was,  in 
substance,  a  count  for  goods  bargained  and  sold ;  that  the  precise  quantity 
of  goods  could  not  be  considered  as  of  the  essence  of  the  contract ;  and 
that  the  plaintiffs  having  shown  that  in  substance  they  were  entitled  to 
recover,  that  they  were  not;  under  the  particular  circumstances  of  the  case, 
tied  down  by  the  statement  under  the  videlicet^  and  that  therefore  the  va- 
riance was  not  material  (;?).  In  a  case  where  the  contract  upon  which  the 
plaintiffs  declared,  was  to  deliver  stock  on  the  "  27th  February,"  and  the 
agreement  proved  was  to  deliver  it  upon  '•  the  settling  day,''  which,  at  the 
time  of  the  contract,  was  fixed  for  the  27th  of  February,  as  the  parties  fully 
understood ;  it  was  held  that  the  contract  was  substantially  and  in  legal  ef- 
fect for  the  27th  of  February,  that  the  parties  might  use  either  one  phrase 
or  another  to  express  the  same  thing,  and  consequently  that  there  was  no 
variance  between  the  contract  proved  and  that  stated  in  the  declaration  (y). 
So,  where  the  declaration  alleged  a  loan  of  lawful  money  of  Great  Brit- 
ain, it  was  held  no  variance  to  show  a  loan  in  a  foreign  country  in  the 
coin  of  that  country  (r).  And  where  the  declaration  states  a  contract 
for  the  sale  of  goods  at  a  certain  specific  sum,  which  is  proved,  but  it  al- 
so appears  in  evidence,  as  part  of  the  terms  of  the  contract,  that  the  ven- 
dor was  to  receive  from  the  purchaser  other  goods,  in  liquidation  of  a  certain 
specific  part  of  the  stipulated  purchase  money,  it  will  be  no  variance ;  for 
such  a  stipulation  will  only  be  considered  as  prescribing  a  particular  mode  of 
payment  of  part  of  the  purchase-money  (5). 

We  have  already  seen  that  the  omission  of  any  part  of  the  contract 
which  materially  qualifies  and  alters  the  legal  nature  of  the  promise 
which  is  alleged  to  have  been  broken  will  be  fetal ;  but  it  is  by  no  *mean3 
necessary  that  parts  of  the  contract  should  be  stated  which  are  distinct 
and  collateral  provisions,  or  respect  only  the  liquidation  of  damages  un- 
der particular  circumstances  without  extending  to  absolve  the  defendant 
from  responsibility  (/).  Thus,  where  in  action  by  a  sailor  against  the 
captain  of  a  ship,  the  declaration  stated  a  contract  for  the  payment  of  a 
certain  sum  of  money  to  the  plaintiff  for  rum  money,  and  an  agreement 
to  this  effect  was  proved,  but  such  agreement  contained  also  an  additional 
stipulation  for  certain  allowance  of  spirits,  it  was  held  no  variance,  for 
the  agreement  given  in  evidence  corresponded  with  the  declaration  as  far 


(o)  13  East,  410;  and  see  1  B.  &  Aid.  9. 

(p)  1  Moore,  647;  8  Taunt  107,  S.  C.  See 
po«/,  817,  818. 

(9)  2  B.  &  Aid.  885;  see  eoniray  Stra.  74. 
Bui.  N.  P.  146,  overruled  by  the  cose  stated 
in  the  text. 

(r)  6  Taunt.  228;  1  Marsh.  88,  S.  C.  See 
anU,  212,  219. 

(s)  9  East,  849;  see  8  B.  &  G.  420;  5  D.  & 


R.  277,  S.  C;  1  Hen.  Bla.  283;  1  Stark.  Rep. 
437. 

(0  "  There  are  a  great  variety  of  agreements 
not  under  seal,  containing  detailed  provisions, 
regulating  prices  of  labor,  rates  of  hire,  times 
and  manner  of  performance,  adjustment  of 
difiCerenccs,  &c.  Which  it  may  not  be  necessary 
to  set  fortli." — Per  Lord  EUcnborough,  6 
East,  668;  18  Jd,  20. 


(1)  A  variance  is  immaterial,  ^hen  it  does  not  change  the  nature  of  the  contract,  vrhich  must 
receive  the  same  legal  construction  whether  the  words  be  in,  or  out  of  the  declaration.  Fei;gusoa 
V.  Harwood,  7  Cranoh,  408.  An  unnecessary  averment  of  a  breach  or  infringement  of  a  con- 
tract declared  on«  need  not  be  proved,  and  may  be  rejected  as  surplusage.  Ferguson  v.  Tucker, 
2  Harr.  &  GiU.  188. 
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as  the  declaration  went  (i/).     So  when  the  plaintiff  declared  upon  a  pro-  iv.  its  parts 
mise  by  a  defendant  to  deliver  him  a  horse  which  should  be  worth  j£80,  ^°- 
and  be  a  young  horse,  and  the  evidence  was  not  only  of  a  promise  to  the  ^*^^y-  P® 
above  effect  but  also  of  a  warranty  that  the  horse  to  be  delivered  by  the  tion. 
defendant  was    sound,  and    had    never    been  in  harness,  it  was  held   that  1.  Inas- 
there  was  no  variance ;    and  it  was  laid  down  by  the  Court,  that  if  any  s^^psi*- 
substantive    part    of  the  warranty  stated,  not    qualified    by  another    part  ?•  The  prom- 
omitted,  be  proved  not  true,  it  was  sufficient  to  maintain  the  action ;  and  tract, 
that  it  was  no  more  necessary  to  set  out  other  collateral  parts  of  the  con- 
tract, whereof  no  breach  was  alleged,  then  it  was  necessary  that  in  an  ac- 
tion of  covenant   the    plaintiff  should  set  out  all  the  covenants   contained 
in  the  deed,  when  he  did  not  complain  that  most  of  them  had  been  broken 
(:r).     Upon  the  same  principle,  where  the  plaintiff  declared  upon  a  pro- 
mise by  the  defendant,  that   certain   bacon  which  he  had  purchased  of  the 
defendant  should  be  prime  bacon,  and  then  averred  a  breach  of  this  con- 
tract, it  was  held  to  be  no  variance  that  the  cpn tract  proved  was  for  prime 
singed  bacon,  for  the  plaintiff  was  only  bound  to  state  all  that  related  to 
the    point  of  which  he  complained,  and    beyond    that  it  was   needless  for 
him  to  go  (y).      And  where  in  an  action  for  the  non-delivery  of  goods, 
the  plaintiff  stated  a  contract  to  deliver  goods  to  be  paid  for  by  bill  at  two 
months,  and  the  proof  was  that  they  were  paid  for  by  such  bill  on  invoice 
or  delivery,  it  was  held  hot  to  amount  to  a  variance  (^z).     So  where,  in 
an  act^'on  for  not  accepting    goods  sold,  it  was  averred  in  the  declaration 
that  the  defendant  bought  of  the  plaintiff  a  certain  quantity  of  rice,  ac- 
cording, to  certain  conditions,  and  it  appeared  in  evidence  that  in  addition 
to  these  conditions  the  rice  was  sold  per  sample^  it  was  held  not  to  con- 
stitute a  variance,  the  words  "  per  sample ''  not  being  any  essential  part  of 
the  contract  declared  upon,  but  a  mere  collateral  enoragement  or  warran- 
ty  *that  the  goods  sold  should  answer  the  description  of  a  small  parcel  ex-  L  *oJ.D  J 
hibited  at  the  sale  (a).      An  example  of  such  stipulations  as  do  in  some 
measure  vary  the    liability  of  the   defendant,  but   which    only  affect   the 
amount  of  damage  to  be  recovered  in  particular    cases,  and  do   not  alto- 
gether destroy  the  plaintiff's  right  to  recover,  may  arise  in  the  case  of  ac- 
tions against  carriers  who  give  notice  that  they  will  not  be  liable  in  re- 
spect of  certain  goods  beyond  a  particular  sum.     A  stipulation  of  this  des- 
cription need  not  be  set  out  in  describing  the  contract,  but  may  be  given 
in  evidence  by  the    defendant  in  reduction  of  damages  (6).      The    result 
of  the  cases  upon  this  subject  is  that  if  the  carrier  only  limit  his  respon- 
sibility, that  need  not  be  noticed  in  pleading,  but  if  a  stipulation  be  made 
that  under  certain  circumstances  he  shall  not  be  liable  at  all,  that  must  be 
stated  (c). 

Trifling  omission  of  immaterial  forms,  not  in  any  way  affecting  the  sub- 
stance of  the  contract,  will  be  of  no  more  importance  than  mis-descrip- 
tions of  the  like  nature  {dj.  The  plaintiff  is  not  bound  to  state  more  than 
the  substance  and  legal  effect  of  the  contract  he  declares  on ;  and  except 
when  he  renders  his  allegation  of  the  contract  descriptive  of  a  written  in- 
strument, he  is  not  bound  to  support  his  declaration  literally,  but  substan 
tially.     When,  therefore,  the  evidence  is  precisely  the  same  in  substance 


(tt)  1  B.  &  P  7 

(x)  8  East,  6. 

(y)  4  Taunt.  285;  me  11  Price,  19. 

(«)  8  Price,  68. 

(a)  4  B.  &  Aid.  887. 


{b)  6  East,  568,  and  see  2  B.  &  C.  22;  8  D. 
&R.  211,8.  a 

(c)  Per  Abbott,  C  J.,  2  B.  4-  C.  22,  8  D 
&R.  218,8.  C;  ante,  810. 

fd)  See  ante,  812. 
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Tjith  the  declaration,  though  some  iromaterial  term  may  have  heen  omitted 
in  the  latter,  the  plaintiff  will  not  be  liable  to  bo  nonsuited  on  tne  ground 
of  variance.  Thus,  a  declaration  on  a  contract,  for  not  delivering  gum  Sen- 
egal, is  supported  by  evidence  of  a  contract  for  rough  gum  Senegal,  if  it  ap- 
pear that  all  gum  Senegal,  on  its  arrival  in  this  country,  is  called  rough  {^€\ 
So,  in  an  action  for  not  accepting  goods,  evidence  of  a  contract  for  the  &ue 
of  goods  to  be  ready  for  delivery  from  skip  or  warehouse  before  a  certain 
day,  will  support  an  averment  of  a  contract  for  goods  to  be  ready  for  deliv- 
ery generally  before  that  day  ;  for  the  evidence  showing  that  the  goods  con- 
tracted for  must  be  delivered  from  one  or  other  of  the  places  specified,  and 
the  option  being  with  the  purchaser,  it  was  tantamount  to  a  contract  to  de- 
liver generally  (/).  The  omission  of  a  term  necessarily  implied  from  the 
statement  in  the  declaration  will  come  under  the  same  principle  and  ba 
quite  immaterial.  Thus,  where  the  plaintiff  stated  a  contract  relative  to  the 
loan  of  a  horse  by  him  to  the  defendant,  and  averred  that  the  defendant 
promised  to  take  care  of  the  horse,  and  return  him  in  good  condition  or  pay 
a  certain  sum  of  money ;  and  the  contract  proved  was,  that  in  addition  to 
these  terms  the  defendant  should  find  the  horse  meet  for  his  work,  it  was 
held  that  the  contract  wa3  sufficiently  proved  according  to  its  legal  ♦effect, 
for  the  law  would  imply  that  the  party  b^rrowin^  a  horse  was  to  keep  it,  un- 
less the  contrary  appeared  (ff). 

In  stating  the  consideration,  we  have  seen  that  it  is  in  all  cases  absolutely 
necessary  that  the  whole  of  the  entire  consideration  for  the  performance  of 
the  act  in  question  should  be  set  forth,  and  that  even  where  the  contract  has 
consisted  of  8e7eral  engagements  and  promises,  quite  distinct  from  each  oth- 
er, but  founded  on  one  and  the  same  entire  consideration,  an  action  cannot  bo 
brought  for  the  breach  of  any  one  of  such  engagements  or  promises,  without 
setting  forth  in  the  declaration  the  entire  consideration  applicable  to  all  the 
premises  collectively  (A).  The  rule  is  different  in  stating  the  defendant's 
promise  itself:  here  the  plaintiff  is  only  required  to  set  forth  with  correct- 
ness that  particular  part  of  the  contract  which  he  alleges  the  defendant  to 
have  broken,  or,  as  we  have  before  observed,  to  show  so  much  of  the  terms 
of  the  agreement,  beneficial  to  the  plaintiff,  as  constitutes  the  point  for  the 
failure  of  which  he  sues  (t). 

We  may  here  take  occasion  to  mention  a  form  or  phrase  which  is  very 
frequently  used  in  pleading,  and  is  not  altogether  unworthy  of  considera- 
tion. The  expression  alluded  to  is  the  videlicet^  or  scilicet,  {^^  to  wit,^^ 
or  **  that  is  to  sayj'^)  which  is  constantly  adopted,  not  only  in  mentioning 
time  or  place,  but  also  in  stating  the  description  or  value,  &c.  of  goods, 
and  in  other  averments  in  all  the  forms  of  action.  It  is  clear  that  when 
the  matter  alleged  is  material  and  traversable,  and  must  be  stated  with 
exactness  and  certainty,  the  statement  of  such  matter  under  a  videlicet  will 
not  avoid  the  consequences  of  a  variance  (1)  or  repugnancy  if  the  matter 


(e)  1  Chit  Rep.  89; 
(/)  6  Taunt.  681;  2  Marsh.  287,  a  C. 
(V)  2  B.  &  B.  859;  and  see  II  Price,  19. 
\k)  Ante,  299,    See  particalarly,  11  Moore, 


86;  8  Bing.  816,  S.  C;  1  Campb.  861. 

(0  AaU,  804;  4  Taunt.  286;  6  East,  664; 
8  Id,  7,  18;  Id,  18;  11  Moore,  88,  89. 


(1)  Janson  v.  Ostrander,  1  Cowea  676.  Attorney  General  v.  Jeflfreys,  1  M'Clcl.  &  Toung, 
277;  U.  States  r.  Burnham,  1  Mason,  67;  Hastings  v.  Loyering,  2  Pick.  214,  222;  Paine  v.  Fox, 
16  Mass.  129,  188;  Ladue  v.  Ladue,  16  Vermont  189.  Where  damages  are  laid  subsequent  to 
the  commencement  of  the  action  on  the  case  for  the  seduction  of  a  daughter,  en*  previous  to  the 
plaintiff  having  any  right  of  action,  in  such  case,  if  the  matter  is  laid  under  a  tciUcei,  the 
oourt  avail  themselves  of  that  circumstance  to  say,  that  it  is  not  to  be  intended  that  the  jury  took 
the  evidence  given  into  consideration.    Stiles  v,  Tilford,  10  Wend.  840. 


BODY   OR  SUBSTANCE — I.   IN  ASSUMPSIT.  8l7 

be   mis  stated,  and  there  would  be  fatal  variance  in   the  absence  of  the     ''•  '^ 
videlicet ;  and  this  whether  the  matter  be  the  consideration  or  promise  in  * 

the  case  of  a  contract,  or  be  time  or  place,  when  material,  or  relate  to  otb-  ^.^^^  ^f  ^^ 
er  subjects  (/:).     Thus  it  is  necessary  to  state  the  grant  of  letters  of  ad-  tion. 
ministration  to  a  plaintiff  suing  as  administrator,  if  the  date  of  the  grant,  l.  In  as- 
though  laid  under  a  scilicet  be  incorrectly  stated  to  have  been  on  a  day  S^SP'**'^ 
preceding     the    alleged  date  of  the  promise  to  the  intestate,  it  will  be  bad  j^  ^^  con- 
on  special  demurrer,  although  preceded  with   the   words,    that   after   the  tract, 
death  of  the  intestjite,  to  wit,  on  such  repugnant  day,  the  letters  were  ^^  '^fy^J 
granted  (/).     In  stating  such  matter,  therefore,  the  videlicet  is  useless  *to  r  »3i3    -j 
avoid  a  variance ;  and  although  it  be  used,  the  averment  is  considered  pos- 
itive,  direct  and  traversable  (w). 

It  is  laid  down  by  very  great  authority  (n\  that  "  on  the  other  hand  the 
want  of  a  videlicet  will  in  some  cases  make  an  averment  material  that 
would  not  otherwise  be  so ;  or  if  a  thing  which  is  not  material  be  positively 
averred  without  a  videlicet,  though  it  were  not  necessary  to  be  so,  yet  it 
is  thereby  made  material  and  must  be  proved ;  therefore  where  a  party  does 
not  mean  to  be  concluded  by  a  precise  sum  or  day  stated,  he  ought  to 
pleul  it  under  a  videlicet ;  for  if  he  do  not,  he  will  be  bound  to  prove  the 
exact  sum  or  day  laid  (1),  it  being  a  settled  distinction,  that  where  any 
thing  which  is  not  material  is  laid  under  a  videlicet^  the  party  \^  not  con- 
cluded  by  it,  but   he  is  where  there   is  no  videlicet   (2).     And   there  are 

(At)  1  S.iiin.l.  170,  n.  2;  2  /i.  299  a.  n.  1;  contrary  to  the  premises,  nor  increase  nor  di- 

4  Taunt.  821;  9  B.  &  C.  215  per  Bayley,  J.,  minish  the  precedent  matter.*'     Hob.  175;  2 

2  Cinipb.  231;  1  Stark.  8.    As  to  zciliceis  in  Baund.  291  a,  note. 

general,  see  2  Saaad.  290  a,  d.  1 ;  5  £n8t,  252;  (/)  Ring  v.  Roxbrough,  2  Tyr.  4G8;  2  Crom. 

1  Stark.  Crim.  Law.  288,  289;  1  Chit.  Crim.  &  J.  418,  8.  C. 

Law,  226,  227;  Stepb.  Index,  Vii/elicet.  **  Its  (m)  2  Sannd.  291  a,  note;  Stra.  238. 

use  is  to  particnlarize  that  which  was  general  (n)  Mr.  Serjeant  WUliams,  2  Sauud.  291  c, 

before,  and  to  expl-iin  that  which  is  iDditferent,  note, 
doabtful,  or  obscure :  bat  it  must  be  neither 


(1)  Times  and  suatM,  if  material  must  be  proyed,  although  laid  under  a  videlicet  Vaii  r. 
Lewis,  4  Johns.  450;  Attorney  General  v.  Jefferies,  1  M'Clel.  &  Young,  270;  Phillips'  Ev,  163, 
n.  *^  It  is  true  that  unler  a  videlicet,  the  plaintiff  has  stnted  a  timefbr  the  receipt  of  the  sums, 
which  is  prior  to  the  settlement  of  either  account.  But  it  is  a  settled  rnle  in  pleailing,  that  what 
oom:s  unicr  n  videlicet  is  no  ayerment.  It  is  certain  that  in  this  form  of  pleading  the  deft^iid- 
ant  could  not  have  traversed  the  time,  although  essential  to  the  merits  of  bis  defence;  he  cannot 
therefbre  be  bound  by  it.'*  Per  Pabkeb  0.  J.  Paine  Judge  &c.  v.  Fox,  16  xMnss.  183.  Bat 
in  a  late  case  the  same  judge  has  said,  in  reference  to  this  dictum,  *'  that  it  was  undoubtedly  a 
mistake;  it  is  only  where  the  allegation  so  expressed  is  immaterial,  and  might  have  been  omit- 
ted, that  it  shall  not  be  traversed,  and  may  be  omitted  as  useless."  H.istings  r.  *Lovering,  2 
Pick.  223.     See  what  is  said  as  to  the  decision  in  Paine  r.  Fox,  by  Savage  C.  J.  7  Cowen  44. 

2  As  the  cases  on  the  subject  of  variance  are  very  numerous,  it  may  not  be  improper  to  col- 
lect a  few  a  Iditional  ones,  without,  however,  stating  the  point  decide<i  in  each,  and  arrange  them 
under  distinct  heads  in  order  that  all  which  relate  to  any  particular  branch  of  the  subject  may 
be  presented  to  the  reader  at  one  yiew. 

1  Variance  in  proof  of  record.  Rodman  v.  Forman,  8  Johns.  26;  Page  «.  Woods,  9  Johns. 
82;  Brooks  r.  Remis,  8  Johns.  456. 

(2)  Of  writs,  executions,  &c;  Green  v,  Bennett,  1  Term  Rep.  656;  Bisaell  v.  Kip.,  5  Johns. 
89;  Byne  «.  Moore,  5Toant.  187;  Beers  v.  Botsford,  8  Day,  159. 

8.  Pnx^eedings  in  Chancery.    Thompson  v.  Jameson,  1  Craneh,  288. 

4.  Orants,  leasee,  bonds,  and  other  instruments  under  seal.    Tempany  v.  Bnmand,  4  Campb. 
20;  Mildleton  v.  Sandford.     Id.  84;  Phillips  v.  Rose,  8  Johns.  892;  Franklin  v.  Talmadge,  5 
Johns.  84;  Gordon  r.  Brown *b  £x*r,  8  Uen.  &  Mun.  219;  Adams  v.  Spear,  1  Hayw.  215^  State 
9.  Stfeat,  Taylor,  128;  Evans  v.  Smith,  1  Wash    172;  M'Williams  v    Willis,  Id.  199;    Ji)rum 
mond  V.  Crutcher,  2  Wash.  218;  James  v.  Walruth,  8  Johns.  410. 

5.  Policy  of  Insurance.     Cohen  v.  Hannam,  5  Taunt.  101. 

6.  Bills  of  Exchange  and  Promissory  NotfS.  Roche  v.  Campbell,  8  Campb.  247;  Ho<lge  n 
Fillifl,  Id.  468;  Pease  v,  Morgan,  7  Johns.  468;  Wilmot  v.  Monson,  4  Day,  114;  Saxton  p 
Jolinston,  10  Johns.  418;  Wood  v  Bulkley,  18  Johns.  480;  Sheehy  «.  Mandeville,  7  Craneh,  206» 

Vol.  I.  44 
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IV.  ITS       decisions  and  dicta  in  Bopport  of  this   doctrine   that  matter  may   become 

PARTS,  &c.   material,  and  must  be  proved  as  laid,  merely  because  it  is  averred  without 

6thiy.  The     the  intervention  of  the  videlicet  (o).     But  there  are  also  some  authorities, 

cause  of        though  less  numerous,  which  appear  to  impeach  the  doctrine,  at  least  as  a 

^  ^^'  general  rule  (p).     And  it  seems  not  to  apply  even  to  criminal  pleadings  (y). 

Bumpsit.        I^  '^  *'"®  ^^^^  ^^®  videlicet  is  often  considered  to  be  adopted  as  expressive 

8.  Tiicnrom-  of  the  intention  of  the  pleader,  not  to  bind  himself  to  a  positive  and   mi- 

iworJou-     nute  proof. of  the  averment;  but  still  it  seems  to  b9  a  harsh  construction 

tract.  ^i^j^^  ^\^Q  omission  of  the  phrase  shall  be  held  to  import  that  he  restricts 

himself  to  such  limited  proof,  in  cases  whore  in  law  the  matter  does  not 

of  itself  J  and  if  averred  under  a  videlicet,  call  for   such   particular   and 

strict  evidence.     A  videlicet  will  not  avoid  a  variance  in  an  allegation  of 

material  matter,  neither  should  the  omission  of-  it  create  the  necessity  of 

proving  precisely  as  stated  matter  which  would  not  otherwise  require  such 

precise  proof. 

One  of  the  most  important  eflFects  of  the  new  rules  of  pleading  is,  that 
unless  there  be  a  plea  upon  the  record  denying  the  contract,  as  alleged,  it 
need  not  be  proved ;  and  in  actions  on  bills  and  notes,  those  rules  exclude 
the  general  issue  non-assumpsit,  and  require  some  special  or  jtartictdar 
denial ;  as  that  the  bill  or  note  was  not   made,  not  indorsed,  or  not   ac- 
cepted, &(?.  (r) ;  and  in  other  respects  those  rules  very  much  limit  the  risk 
of  variance.     So,  if  the  defendant  pay  money  into  Court  under  a  plea  of 
tender,  he  cannot  afterwards  avail  of  a  variance  in  the  statement  of  the  con- 
tract (5). 
[    •319  ]      *Moreover  by  the  9  Geo.  4,  c.  15  (/),  intituled,  "  An  act  to  prevent  a 
Unless  the     failure   of  justice   by  reason  of  variances  between  rccorrf^  and  writings^ 
ti^^^ntract  P^^duced  in  evidence  in  support  thereof;  "   after  reciting  that  great  ex- 
be  denied      pense  is  often  incurred,  and  delay  or  failure  of  justice  takes  place  at  trials, 
hy  the  plea    by  reason  of  variances  between  writings  produced  in  evidence  and  the  rf- 
beTnaterial    ^^^^^  ^^  setting  forth  thereof  upon  the  record  on  which  the  trial  is  had  in 
auti  will  be    matters  not  material  to  the  merits  of  the  case,  and  such  record  cannot  now 
in  effect  ad-   jn  any  case  be  amended  at  the  trial,  and  in  some  cases  cannot  be  amended 
^V^^^\    I  i  ^^  ^^y  ^^™®  J  ^^^  remedy  thereof  is  enacted,  **  that  it  shall  be  lawful  for 
of^cariance   every  Court  of  record  holding  plea  in  civil  actions,  any  judge  sitting  at 
in  stating      nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol  delivery 
written  in-     j^  England,  Wales,  the  town  of  Berwick-upon-Tweed  and  Ireland,  if  such 
at  the  trial,    Courts  or  judge  shall  see  fit  to  do  so,  to  cause  the  record  on  which  any 
under  9  G.    trial  may  be  pending  before  any  such  judge  or  Court,  in  any  civil  action, 


4,  c.  15. 


(0)  8  T.  R.  C8;  8  M.  k  Sel.  173;  2  Moore,  C43-,  2  Phil.  £yid.  4th  edit  287,  228,  note, 

114,93;  8Taunt.  107, 112;  3Price,54;  2  B.  Index,  Fi^/c/ice^- Starkie's  and  Chitty*B  Crim- 

&  C.  2;  2D.  &  R.  226,  S.  C;  16  East,  416,  iual  Law;  ante,  818,  note  (fc). 

419;   18  East,  410;  Peake^s  Evid.  4th  ed.  (r)  Reg.  Gen.  HU.  T.  8  W.  Pleadings  iir 

217;  M'Clel.  277,  279.  Particular  Actioks.     1  AsBUMPsrr. 

(p)  2  Campb.  307,  n.    And  see  1  Phil.  £? id.  {$)  Bulwer  v.  Home,  4  Bar.  &  Adol.  132. 

4thed.227,228,n.,Index,Fi<i««c<?/;2Saund.  {t)  See  2  Chit    Col.  Stat   786,  tit   Nis! 

2U1  c,  n.  b.,  to5thedit     See  6  East,  487.  Priu& 

iq)  1  Lord  Raym.  14d;  6  T.  It  165;  8  Id, 


7.  Other  simple  contracts.  Crawford  v.  Morrell,  8  Johns.  258;  Smith  v.  Barker,  8  Day,  312; 
Harrington  v.  Macmorris,  6  Taunt.  228,  Baylies  r.  Fcttyplace,  7  Mass.  825;  Drake  v.  Wataon, 
4  Day,  87;  Bumham  v.  Webster,  5  Mass.  270;  Alexander  v.  Harris,  4  Cranch,  299. 

8.  In  name  of  corporation.  The  People  v.  Rnnkel,  9  Johns.  47;  Gilbert  v.  Nantucket  Bank, 
6  Mass.  98;  Medway  Cotton  Manufiiotory  r.  Adams,  10  Mass.  860. 

9.  In  name  of  place.    Pbi!lip*8  Ev.  166,  166. 

10.  Other  oases  of  Tariaace.  Lewis  v.  Few,  6  Johns.  1;  South  wick  v.  Stevens,  10  Johns.  448; 
De  Forrest  v,  Brainerd,  2  Day»  628 
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or  in  any  indictment  or  information  for  any  misdemeanor,  when  any  variance      iv.  its 
shall  appear  between  any  matter  in  writing  or  in  print  produced  in  evidence,  ^^^"^^  ^^ 
and  the  recital  or  setting  forth  thereon  upon  the  record  whereon  the  trial  is  ^^^^y*  '^*^® 
pending,  to  be  forthwith  amended  in  such  particular  by  some  officer  of  tion. 
the    Court  on   payment   of  such   costs    (if  any)    to   the   other   party,  as  i.  in  a&- 
such  judge  or  Court  shall  think  reasonable,  and   thereupon  the  trial  shall  sumpsit. 
proceed  as  if  no  such  variance  had  appeared ;  and  in  case  such  trial  shall  be  ?Jq      prom- 
had  at  nisi  prius,  the  order  for  the  amendment  shall  be  endorsed  on  the  postea  tract 
and  returned  together  with  the  record ;  and  thereupon  the  papers,  rolls  and  . 
other  records  of  the  Court  from  which  such  record  issued  shall  be  amended 
accordingly." 

Upon  this  statute,  in  an  undefended  action  upon  a  bill  of  exchange,  the 
plaintiff  was  allowed  to*  amend  at  the  trial,  without  the  payment  of  any 
costs,  a  mistake  in  stating  the  dale  of  a  bill  of  exchange  (m)  ;  and  in  another 
case,  where  it  was  incorrectly  stated  in  assumpsit  for  not  indemnifying  the 
plaintiff,  that  a  judgment  was  recovered  jn  B.  R.,  whereas  it  was  recov- 
ered in  C.  B.,  Lord  Tenterden,  C  J.,  allowed  the  error.to  be  amended  at 
the  trial  (v).  But  it  is  reported  to  have  been  held  by  one  judge  that  the 
statute  only  applies  to  cases  where  some  particular  written  instrument  is 
professed  to  be  set  out  or  recited  in  the  pleading  {x)  ;  and  therefore  where 
a  common  avowry  in  replevin  mis-stated  the  terms  on  which  the  plain- 
tiff held  the  premises  by  demise,  and  amendment  at  the  trial  was  refus- 
ed {y). 

*The  subsequent  act  3  &  4  W.  4,  c.  42,  sect.  23,  is  more  extensive,  and  [  *320   ] 
authorizes  a  judge  pending  atrial  to  amend  every  description  of  variance  4ih]j.  The 
when  such  amendment  would  not  prejudice  either  party  in  the  just  con-  ^^oessary 
dnct   of  his  action  or  defence  on  the  merits*     And  provided  the  judges  in^Msump- 
respectively  will  in  practice  carry  into  effect  the  powers  with  which  they  sit. 
have  certainly  been  invested,  the  law  might  in  every  case  be  rescued  from 
its  present  disgraced  state  as  regards  the  effects  given  to  variances  on  .trivial 

iyoints ;  but  at  present  the  instances  ,of.  permitting  amendments  are  too 
imited,  and  at  all  events,  as  regards  the  duties  of  a  pleader,  he  is  not 
relieved  from  the  task  of  exerting  the'  utmost,  care  to  avoid  a  variance,  which 
at  least  occasions  considerable  risk  and  great  expense  {^z). 

• 

4thly.  An  Averment  signifies  a  positive  staiteinent  of  facts  in  opposition 
to  argument  or  inference  (a)  ;  and  when  the  obligation  on  the  defendant  to 
perform  his  contract  depended  on  any  event  which  would  not  otherwise 
appear  from  the  declaration  to  have  occurred,  it  is  obvious  that  an  aver- 


(u)  4  c.  &  P.  24. 

(r)  1  M.  &  M.  359. 

(x)  8  C.  &  P.  594.  If  this  be  law  it  wcukl 
b»  jadioioas,  in  declaring  apon  a  ivritteu 
agreement,  to  profess  to  set  it  out,  as  by  aver- 
ring that  **  by  a  certain  agreement  or  instru- 
ment in  writing,  made  between,"  &c.  it  was 
agreed,  &c.  rather  than  to  state  it  by  showing 
only  its  substance  or  effect,  without  referring 
to  it  as  a  written  instrument.  ,   . 

(y)  8  C.  &  P.  594;  Beeves  v.  Scott,  21st 
Feb.  1829,  at  duildhall,  Per  Lord  Tenterden. 
*'  It  is  not  to  be  taken  that  a  judge  is  hoiknd 
to  permit  an  amendment.  It  is  discretionary, 
and  if  a  party  has  unnecessarily  stated  irrele 
vant  matter  in  which  there  is  a  variance,  he 
is  not  bound  to  amend."  So  in  Jelf  v.  Oriel, 
against  drawer  of  bill,  Quildhall,  20tb  October, 
2  &29,  eor.  Lord  Tenterden^  wh(r«  the  4ecUr(^ 


tion  stated  a  special  acceptance  at  A.  or  at  B., 
but  the  bill  produced. appeared  to  be  only  ac- 
cepted at  A.,  and  the  words  at  **  B."  were 
written  on  the  bill,  merely  as  the  address  of 
the  drawer,  which  the  pleader  or  attorney  mis- 
took for  part  of  the  acceptance,  Lord  tenter- 
den refused  to  amend,  saying  it  would  only 
encourage  want  of  care  in  drawing  pleadings, 
and  he:wa9  not  bound  to  permit  amendments; 
that  the  act  waa^  meant  only  to  aid  clerical 
mistakes,  and  not  dueh  as  any  man  who  could 
read  would  avoid  making;  plaintiff  obtained 
a  verdict  on  the  account  stated,  .Campbell  and 
Broderick  for  plaintiff^  Benman  and  Richards 
for  defendant 

(z)  See  in  general  the  author^s  observation 
on  the  Practice  respecting  Amendments  of  Va- 
riances Pending  a  Trial,  &m, 

(a)  Ccwp.  683,  ^84;  Qac  Ab.  Pleas,  VL 
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IV.  ITS  mcnt  oF  such  event  is  essential  to  a  logical  statement  of  the  cause  of  action, 

PARTS,  &o.  and  should  precede  the  statement  of  the  defendant's  breacli.     Such  aver- 

Stilly.  The  ments  in  a  special  action  of  assumpsit  usually  are,  1st,  of  the  performance 

cause  of  ao-  ^p  excuse  for  non-performance  of  a  condition  precedent,  or  of  the  happening 

1.  In  as-  of  some  event  essential  to  the  cause  of  action ;  2dly,  That  the  defendant  had 

Bumpsit  notice  of  such  performance  or  of  such  event ;  and  3dly,  That  he  was  requested 

4.  Of  Avep.  ^Q  perform  his  contract  lb). 
ments  there-        '  ^   ^ 

in. 

ist.  Of  aver-  When  the  consideration  of  the  defendant's  contract  was  exectded  (c),  or 
")^*^S^  past  at  the  time  of  making  the  contract,  and  his  performance  was  not  to 
perforni-  depend  on  any  subsequent  event,  or  other  circumstance  essential  to  the 
ance  of  his  action,  the  declantion  should  proceed  at  once  from  the  statement  of  the 
P*^  contract  to  the  breach,  without  any  intermediate  averments,  as  in  a  count 

on  an  indebitatus  assumpsit,  &c.  But  when  the  consideration  of  the  de- 
fendant's contract  was  exemtory  (rf),  or  his  performance  was  to  depend  on 
r  *321  1  ^0™®  ^^*'  *o  ^  ^^^^  ^^  forborne  by  *the  plaintiff,  or  on  some  other  event, 
^  the  plaintiflP  must  aver  the  fulfilment  of  such  condition  precedent,  whether 
it  were  in  the  afiirmative  or  negetive,  or  to  be  performed  or  observed 
by  him  or  by  the  defendant,  or  by  any  other  person,  or  must  show  some 
excuse  for  the  non-performance  (rf)  (1).  And  in  the  case  of  reciprocal 
covenants,  constituting  mutual  conditions  to  be  performed  at  the  same 
time,  the  plaintiff  must  aver  performance  or  a  readiness  to  perform  his 
part  of  the  contract  (e).  Thus  in  declaring  on  a  promise  to  pay  a  sum 
of  money  in  consideration  that  the  plaintiff  would  execute  a  release,  the 
declaration  must  aver  that  such  release  was  executed  or  tendered  and  re- 
fused (/)  (2).  So,  on  a  promise  to  pay  money  in  consideration  of  for- 
bearance by  the  plaintiff,  the  declaration  must  aver  such  forbearance  (jf) : 
and  in  actions  for  not  delivering  goods  sold,  the  plaintiff  must  in  general 
aver  a  readiness  on  his  part  to  pay  the  price,  &c.  (A)  (8).  But  upon  a 
lessor^s  covenant  that  lessee  paying  the  rent  at  the  appointed  time  shouhl 
quietly  enjoy,  it  was  held  that  the  lessee  might  sue  for  a  disturbance  in 
possession,  although  he  had  not  duly  paid  his  rent  (t).  A  perusal  of  the 
forms  of  the  special  counts  in  assumpsit,  which  are  given  in  the  second 
volume,  will  further  illustrate  this  rule.  But  where  an  estate  or  interest 
passed  or  vested  immediately  in  the  plaintiff,  and  was  to  be  defeated  by 
a  condition  subsequent^  or  matter  ex  post  facto ^  whether  in  the  afiBrmative 

(b)  See  Com.  Dig.  Pleader,  C.  60,  &o.;  Bac  {g)  Com.  Dig.  Pleader,  C.  58;  pott^  toL  tL 
Ab.  Pleas;  1  Saund.  285,  n.  8.                              152,  158. 

(c)  Ante,  295.  (A)  1  East,  208;  potU  ^ol.  ii.  An  cfftr 
{d)  Anit^  296.  need  not  be  alleged,  when,  1  Marsh.  412;  7 
{d)  Ughtred*s  case,  7  Co.  10  a;  Com.  Dig.      Taunt.  8U;  2  Saand.  852,  notes. 

Pleader,  C.  51,  52;  Dougt.  686;  1  T.  B.  638.  (t)  Dawson  v.  Djer,  5  Bar.  &  Adol  584. 

(e)  Id,\  1  East,  203;  anU,  196. 

( /- )  2  Burr.  899;  8  East,  487;  18  Id,  117; 
2  S;iund.  108,  note  8. 

(1)  Hilt  V.  Campbell,  6  Greenl.  Ill;  Dodge  v.  Coddington,  8  Johns.  146;  Jennings  p.  Camp. 
18  Johns.  94;  M*Millan  v,  Vendeslip,  12  Johns.  165;  Faxen  v.  Mansfield,  2  Mass.  147;  Ferrif 
V.  Purdy,  10  Johns.  859;  Wright  v.  Tuttle,  4  Day,  822;  Wilt  v.  Ogden,  13  Johns.  57;  Thorpe 
«.  White,  18  Johns.  58;  Zerger  v.  Sailer,  6  Binn.  24;  Salmon  p.  Jenkins,  4  M*Cord,  288;  Mln 
tire  V.  Clark,  7  Wend.  880;  Gray  v.  James,  Peters  C.  C.  482;  Justice  v.  Boanl  of  Justioes,  2 
Black f.  149;  Bayley  v.  Cloy,  4  Rand.  846;  Jewell  v.  Thompson,  2  Litt.  52;  Thompson  v. 
Jewell,  1  A.  K.  Marsh,  195;  Bank  of  Columbia  «.  Hagner,  1  Peters,  455;  Helm  v.  Wilson,  4 
Missou.  481. 

(2)  Parker  r.  Parmele,  20  Johns.  180,  and  the  eases  there  cited.    Vide  Smith  v.  WoodhooM, 
2  New  Rep.  288;  Miller  v.  Draks,  1  Caines.  45;  Green  v.  Reynolds,  2  Johns.  207. 

(8)  Vide  Porter  v.  Rose,  12  Johns.  209;  West  v.  Emmons,  o  Johns. 
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or  negative,  or  to  be  performed  by  the  plaintiff  or  defendant  or  hj  any  other  iv.  its  parts 
person,  performance  of  that  matter  need  not  be  averred  (A:)  ;  as  if  a  grant  ^^* 
of  an  annuity  were  till  the  plaintiff  should  be  advanced  to  a  benefice,  ho  ^^^^^*  T^^ 
need  not  say  that  he  is  not  yet  advanced  (/).  '  tion. 

As  observed  by  Lord  Mansfield,  in  delivering  his  judgment  in  Kingston  1-  In  as- 
V.  Preston  (m),  "there  are  three  kinds  of  covenants :   1st,  such  as  are  "'^^P®*^ 
called  miUtial  and  independent^  whether  either  party  may  recover  damages  Jj^  *^*^ 
from  the  other  for  the  injury  he  may  have  received  by  a  breach  of  the  in. 
covenants  in  his  favor,  and  where  it  is  no  excuse  for  the  defendant  to  allege 
a  breach  of  the  covenants  on  the  part  of  the  plaintiff.     2dly,  There  are  cov- 
enants which  are  conditions  dependent  on  each  other;  in  which  the  perfor- 
mance of  one  depends  on  the  prior  performance  of  the  other,  and  therefore 
till  the  prior  condition  be  performed  the  other  party  is  not  liable  to  an  action 
on  his  covenant.      ^3dly,  There  is  also  a  third  sort  of  covenants,  which  are  [  *822  ] 
mutual  conditions  to  be  performed  at  the  same  titne  ;  and  in  these,  if  one 
party  was  ready,  and  offered  to  perform  his  part,  and  the  other  neglected  or 
refused  to  perform  his,  he  who  was  ready  and  offered  has  fulfilled  his  engage- 
ment, and  may  maintain  an  action  for  tlie  default  of  the  other,  though   it  is 
not  certain  that  either  is  obliged  to  do  the  first  act.     The  dependence  or  in- 
dependence of  covenants  is  to  be  collected  from  the  evident  sense  and  mean- 
ing of  the  parties,  and  however  transposed  they  may  be  in  the  deed,  their 
precedency  must  depend  on  the  order  of  time  in   which   the   intent  of 
the  transaction  requires  their  performance.     In  the  case  before  the  Court 
it  would   be  the    greatest    injustice  if  the    plaintiff   should    prevail :    the 
essence  of  the  agreement  was,  that  the  defendant  should  not  trust  to  the 
personal  security  of  the   plaintiff,   but   before   he   delivered   up   his   stock 
and  business  should   have  good  security  for  the   payment  of  the  money ; 
the  giving   such   security   therefore   must  necessarily   be  a  condition  pre- 
cedent "  (1). 

There  are  no  precise  technical  words  in  the  deed  or  other  contract  to  make 
a  stipulation  a  condition  precedent  or  subsequent ;  neither  does  it  depend  on 
the  circumstances  whether  the  clause  is  placed  prior  or  posterior  in  the  deed, 
80  that  it  operates  as  a  proviso  or  covenant ;  for  the  same  words  have  been 
construed  to  operate  as  either  the  one  or  the  other,  according  to  the  nature 
of  the  transaction  (n)  (2).  The  contradiction  in  the  determination  has 
arisen  not  from  a  denial,  but  from  a  misapplication  of  this  principle  in  the 
particular  instance  (o). 

The  words  by  which  conditions  precedent  are  usually  created  are, 
for  {p)  ;  in  consideration  of  (y)  ;  provided^  &c.  (r) ;  doing,  &c. ;  perform- 

{k)  7  Co.  10  a;  Willes,  145,  146.  670,  668;  7  IcL   180;  Piatt  on  Cor,  72,  &o. 

[I)  Id.;  Plowd.  Com.  26  b.  80  a  82  b;  1 T.  79. 

R  646,  646;  2  Hen.  Bla.  679.-  (o)  1  Saund.  820  a.;  Willee,  167.  n.  a. 

^m)  Cited  Dougl.  690,  691;  and  Bee  the  {p)  Doug.   688;    1   Saund.   820.  note  4; 

note  in  WiUes,  167,  n.  a;  1  Saund.  820,  n.  4;  Wllies,  167,  note  a;  Tidd,  9th  edit.  487;  1 

2  Id.  108,  n.  8,  862,  n  1;  Piatt  on  Cot.  70;  1  8tra.  669;  1  Vent.  177,  218;  2  Saund.  860, 

East,  208;  Com.  Dig.  Pleader,  C.  60  to  C.  68,  8.  0. 

aa  to  conditions  precedent  and  avermentB  of  ($)  1  Lord  Raym.  666;  2  Id,  766;  1  Wila. 

performance  in  general.  88;  Willes,  167. 

(n)  Per  Ashurst,  J.,  1  T.  R.  846;  6  Id.  (r)  8  Campb.  886;  Willes,  49& 


(1)  Aokley  p.  Elwell,  6  Halst.  804;  Bank  of  Columbia  v.  Hagner,  1  Peters'  U.  S.  464. 

(2)  Powers  v.  Ware,  2  Pick.  466,  pec  Putnam,  9;  Vids  Barnes  v.  Madan,  2  Johns.  168;  Can 
ningham  v.  Morrell,  10  Johna  206. 
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'^'  ^^  ^"^»  ^^'  ^^)  '  ^P^^  condition  &c.  (/)  ;  having  so  done,  <tc.  (?/)  ;  ita  fptod 
5thi  Th  ^^)  »  1>roinde{y^\  &c.  In  general,  if  the  agreement  be  that  one  party  shall 
cauM  of  ao-  ^0  an  act,  and  ih^t  for  the  doing  thereof  the  other  shall  pay  a  sum  of  money, 
lion.  the   doing   of  the  act  is   a  condition   precedent  to  the   payment,  and   the 

1.  In  as-       pjirty  who  is  to  pay  shall  not  be  compelled  to  part  with  his  money  till  the 
Bumpsit.        thing  be  performed   (1).     1£  there  be  a  condition  precedent,  however  im- 
4.  Of  aver-  probable   the  thing   may  be,  it  must   be  complied   with,  or  the   right  which 
men  s    ere-  ^^^^  ^^  attach  on  its  being  performed  does  not  vest  (z)  ;  as  if  the  condition 
be  that  A.  shall  enfeoff  B.,  and  A.  do  all  in  his  power   to  perform  the 
condition,  and  B.  will  not  receive  livery  of  seisin,  it  is  clear  that  the  right 
which  was  to  depend  on  th^  performance  of  that  condition  did  not  arise ; 
[    *323  ]  ^^^  i^  ^  person  undertake  *for  the  act  of  a  stranger,  the  cases  are  uniform 
to  show   that  such  act   must  be   performed    (a).     Arid   on   this   principle, 
where  by  the  proposals  of  the  Phoenix  Insurance  Company  against  fire,  it 
was  stipulated  that  persons  insured  should,  in  case  of  loss  by  tire,  procure 
a  certificate  of  the  minister,  &c.  of  the  parish,  importing  that  they  knew 
the  character  of  the  assured,  and  believed  that  he  had  really  isustained  tho 
loss  without  fraud,  it  was  held  that  the  procuring  of  such  a  certificate  was 
a  condition  precedent  to  the  right  of  the  assured  to  recover,  and  that  al- 
though it  was  found  by  verdicts  that  the  minister,  &c.  wrongfully  refused  to 
sign  the  certificate,  yet  as  it  was  not  averred  in  the  declaration  that  tho 
certificate  was  actually  obtained,  the  judgment  was  arrested  (6)  (2). 

Some  rules  have  been  collected,  by  which  to  discover  the  intention  of 
the  parties  and  to  ascertain  when  performance  or  excuse  of  performance 
by  the  plaintiff  is  necessary  to  be  averred  in  the  declaration  (c).  Firsij 
Where  a  day  was  appointed  for  payment  by  the  defendant  of  money  or 
part  of  it,  or  for  his  doing  any  other  act,  and  such  day  was  to  happen 
before  the  thing  which  was  tho  consideration  of  the  defendant's  contract 
was  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for 
not  doing  such  other  act,  before   performance   by  the   pkintiff  (3)  ;  for 

(«)  2  Bla,  Rep.  1813,  1314;  Willes,  496,  Saund.  820(1. 
158,  &c.;  bat  see  5  B.  4*  Add.  684.  (a)  Per  Lord  Kenjon,  C.  J.,  and  Lawrence, 

(0  Co.  Lit.  202  b.;  WiUee,  168.  J.,  6  T.  R.  719,  722. 

(tt)  8  ^J.  &  8el.  408.  {b)  6  T.  R.  710. 

(x)  2  Lord  Raym.  766.  (c)  1  Saund.  320,  note  4;  Tidd,  0th  aJit 

(y)  Bougl.  688;  WUles,  149,  Piatt  on  Gov.  487,  438.     Distinction  between  a  covenant  and 

72.  a  condition.  Plait,  70»  &c  ;  and  see  constnio- 

(sr)  6  T.  R.    710,  722;   see  8/i.    878;  1  tion  in  Allen  v.  Cameron,  1  Crom.  &  M.  833. 

(1)  Vide  Dodge  v.  Coddington,  8  John.  146;  Cunningham  v.  MorreU,  10  Johns.  208  ;  Green 
V.  Reynolds,  2  Johns-  207;  Jones  v,  Gardner,  10  Johns.  266;  Stevenson  v.  Kleppinger,  6  Watta» 
420. 

(2)  A  party  agrees  to  perform  work  to  the  entire  satisfaction  of  the  defendant  and  third  per- 
sons; in  an  action  to  recover  tho  price  it  must  be  averred,  that  the  work  was  done  to  the  satis- 
faction of  such  third  persons,  though  it  may  not  be  necessary  to  ajrer  that  it  was  done  to  the  sat- 
isfaction of  the  defendant.     Butler  v.  Tucker,  24  Wend.  447. 

(3)  See  Rob  v.  Montgomery,  20  Johns.  16;  Couch  v.  Ingersoll.  2  Pick.  202.  Vide  Cunning- 
ham V.  .MorreU,  10  Johns.  204;  Barruso  v.  Madan,  2  Johns.  145;  2  II  Black.  392.  In  Terry  r. 
Duntze,  2  H.  Black.  880,  it  was  held  that  if  A.  agree  to  finish  a  piece  of  work  for  B.  by  a  cer- 
tain day,  part  of  which  is  to.be  paid  by  instalments,  as  the  work  progressed,  and  the  residue  on 
the  completion  of  it,  A.  may  maintain  an  action  for  the  entire  consideration  without  averring 
performance;  and  this  rule  was  adopted  by  the  Supreme  Court  of  the  State  of  New  York  in  Seers 

•  V.  Fowler,  2  Johns.  272;  Havens  v.  Bush,  Id.  887;  Wilcox  v.  Ten  £yck,  6  Johns.  78.  But  these 
cases  were  overruled  in  Cunningham  v.  MorreU,  10  Johns.  203,  where  the  agreement  being  to 
pay  the  plaintiff  a  certain  sum  for  completing  the  whole  of  the  work,  to  be  paid  in  instalments 
as  the  work  progressed,  it  was  held  that  if  the  plaintiff  went  for  the  whole  of  the  consideration 
money,  he  must  aver  performance  of  the  whole  work,  or  if  for  a  ratable  part  of  the  money,  he 
must  show  a  ratable  perfermanoe.    Cases  of  this  kind  are  clearly  distinguishable  froiti  those  io 
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it  appears  that  the  defendant  relied  upon  the  mere  agreement  to  do  the  act,     iv.  its 
and   upon    his    remedy   if  not   performed,   and   did   not   intend   to   make  ^^*"»  ^^^ 
the  plaintiff's  performance  (1)  a  condition  precedent  id).     And  so  it  is  ^^^^^'  ^^® 

•  •/•i^  0&119C  of  AC* 

where  no  time  js  fixed  for  the  performance  of  that  which  is  the  considera-  tion. 
tion  of  the  money  or  other  act  (e).     2dly,  But  when  a  day  was  appointed  i.  in  as- 
for  the  performance  of  the  defendant's  contract,  and  such  day  was  to  happen  snmpsit 
after  the  time  when   the   consideration   of  the  defendant's   contract    was  ^ents^there 
to  be  performed,  in  such  case  in  general  no  action  can  be  supported  until  in. 
the  plaintiff  has  performed  his  act,  and  such  performance  must  be  aver- 
red (/).     8dly,   That  where  the  plaintiflf's  covenant  or  stipulation,  con- 
stituted only  a  part  of  the  consideration  of  the  defendant's  contract,  and 
the  defendant  has  actually  received  a  partial  benefit,  and  the  breach  en 
the  part  of  the  plaintiflf  might  be  compensated  in  damages,  an  action  may 
be  supported  against  the  defendant,  without  averring  performance   by  the 
plaintiff  {g)  (2) ;  for  where  a  party  has  received  a  part  *of  the  considera-  [  •324    ] 
tion  for  his  agreement,  it  would  be  unjust  that  because  he  had  not  had  the 
whole,  he  should  enjoy  that^  part  without  paying  or  doing  any  thing  for  it, 
and  therefore  the  law  obliges  him  to  perform  the  agreement  on  his  parfe, 
and  leaves  him  to  his  remedy  to  recover  any  damage  be  may  have  sustained 
in   not    having  received   the  whole  consideration    (A).      In    these   cases, 
however,  it  seems  necessary  to  aver  in  the  declaration  performance  of  at 
least  a   part  of  that  which  the  plaintiff  covenanted  to  do,  or  to  show  that 
the  defendant  has  otherwise  received  a  partial  benefit  (i).     4thly,  But 
where  the  mutual   covenants  constitute   the  wfiole  consideration   on   both, 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other,  and  the 
plaintiff  must  aver  performance  on  his  part  (^')  (3).     5thly,  Where  two 

{d)  See  the  cases  referred  to  in  1  Saaad.  for  work  and  labor. 

820,  a,  note  4;   1  Wils.  88;  2  New  Rep.  483;  {g)  1  Saund.  820  b;  Boon  p.  Eyre,  1  Hen. 

Piatt  on  Cov.  95.  Bla.  273,  is  a  leading  case ;  and  see  6  T.  R. 

(e)  1  Saund   820  a.  672;  10  East,  205,  566,  568;  12  Id.  889;  8 

( /* )  7(2.  820  b;  and  id,  note  a,  6th  ed.;  8  M.  &  Sel.  808;  8  Taunt  576,  2  Moore,  680,  & 

East,  473;  2  B.  &  Aid.  17;  Piatt  on  Cov.  83.  C;  Piatt  on  Cov.  00. 

There  are  instances,  in  which  the  plaintiff  hav-  {h)  See  note  (^),  ante. 

Ing  partly  performed  work,  &c.  may  recover  (t)  1  Saund.  820  c,  d;  16  East,  295;  6 

pro  tanto,  the  defendant  receiving  the  benefit  Moore,  114. 

of  such  part;  see  pott  as  to  the  common  counts  {j)  1  Saund.  820,  note  4;  Piatt  on  Cov.  80. 

which  the  day  of  payment  was  fixed  before  the  performance  of  the  consideration  on  the  part  of 
the  defendant;  for  here  either  the  whole  or  some  part  of  the  work  was  to  be  done,  before  the  whole 
or  any  part  of  the  price  of  the  sum  could  be  demanded.  And  if,  as  in  Wilcox  v.  Ten  Eyck, 
ub.  tup*  part  is  to  be  paid  at  tpeeifted  timet,  and  the  residue  on  the  delivery  of  the  deed  or  other 
ftct  to  be  performed  by  the  defendant,  and  the  covenants,  as  regards  the  prior  payments,  are 
undoubtedly  independent,  yet  it  does  not  therefore  follow  that  the  covenant  for  paying  the  resi- 
due must  also  be  independent.    Qould  v.  Banks.  8  Wend.  562. 

(1)  Vide  Smith  v.  Woodbouse,  2  New  Rep.  238 ;  Close  v.  Miller,  10  Johns.  90;  Jones  v.  Gard 
ner,  10  Johns.  266. 

(2)  Ace.  Bennet  r.  Pixley,  7  Johns.  249;  Obermcyer  v.  Nichols,  6  Binney  169.  In  the  last 
cited  case  the  jury  were  allowed  to  deduct  from  the  sum  oovenantcnl  to  be  paid  by  the  defendant 
to  the  plaintiff,  an  equivalent  for  the  injury  sustained,  by  the  latter  not  performing  the  cove- 
nants on  his  part.     See  4  Leigh,  21. 

(3)  Harrison  v.  Taylor,  3  Marsh.  168;  Tnnner  v.  Beareford,  I  Bay,  287;  Hounsford  r.  Fish- 
er, Wright,  580;  Ilalloway  v.  Davis,  Wright,  180;  Goodwin  v.  Lynn,  4  Wash  C  C.  714;  Leon 
ard  r.  Bates,  1  Blackf.  176;  Bean  v.  Atwater,  4  Conn.  3;  Tinney  r.  Ashley,  16  Pick.  552;  Jones 
V.  Somerville,  1  Porter,  487;  Smith  r.  Christmas,  7  Yerger,  5G5;  Clendener  v.  Paulsel,  8  Mis. 
280,  Marshal  v.  Craig,  1  Bihb,  879;  Couch  v,  Ingersoll,  2  Pick,  292;  Famham  v.  Ross,  2  Hall, 
167.  'Vide  Barruso  v.  Madan,  2  Johns.  146.  Where  there  are  mutual  covenantt  and  the  de- 
fendants have  received  the  principal  part  of  the  consideration  for  the  engagements  on  his  part, 
the  covenants  of  the  parties  will  be  construed  to  be  independent,  and  the  plaintiff  may  maintain 
an  action  for  the  breach  of  the  defendant's  covenants  although  he  has  failed  in  per£)rming  in  part 


o 
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17.  ITS      acts  are  to  be  done  at  the  same  time,  as  where  A.  covenants  or  agrees  to 

PAUTO,  Ac.   convey  an  estate,  or  to  deliver  goods  to  B.  on  a  named  day,  or  generally^ 

6thly.  The     ^^^  jjj  consideration  thereof,  B.  covenants  to  pay  A.  a  sum  of  monev  on 

the  same  day,  or  generally  ;  neither  can  maintain  an  action  without  show- 


t.on. 


m. 


1.  In  as-       i^^g  performance  of,  or  an  offer  to  perform,  or  at  least  a  readiness  to  perform 

'impait.        his  part  (1),  though  it  is  not  certain  which  of  them  was  obliged  to  do  the 

4.  Of  aver-    first  act  (2) ;  and  this  rule  particularly  applies  to  contracts  of  sale  (>t). 

ments  there-  j^  jg  ^^  |^  observed  that  several  modem  cases  before  the  recent  pleading 

rules,  show  that  under  the  general  issue  the  defendant  might  have  given 

in  evidence  non-performance  of  a  condition   precedent  in    reduction  of 

damages  {l). 

In  point  of  form,  an  averment  may  be  in  any  words  amounting  to  an 
express  allegation  that  such  a  fact  or  facts  existed  (m)  ;  as,  'Hhe  plaintiff 
avers,^^  or,  "  in  fact  saith/^  or  "  although,"  or  "  because,"  or  "  with  this 
that,"  or  ^^ being"  (n)  &c.  The  simple,  and,  therefore,  best  mode  of 
averment  is,  ^^  and  the  plaintiff  sail h  that,  ^c"  and  the  words,  ^^  avers ^ 
4*c.''  or  *'  in  fact  saith,"  are  obviously  necessary.  Where  it  is  necessary 
to  aver  the  life  of  a  person  in  pleading,  it  is  ofben  sufBcient  if  it  appear  by 
implication  that  the  life  continues  (o) :  as  where  one  who  claims  under  a 
rector  states  that  the  rector  was  and  yet  is  seized,  this  is  a  sufficient  aver- 
ment of  his  life  (p).  So  if  it  be  stated  that  A.  was  seized  in  fee  and  died, 
and  that  the  land  descended  to  B.  as  his  son  and  heir,  this  is  a  sufficient 
averment  that  A.  died  seized  {q).  It  is  not  usual  in  declarations  on  mutual 
I  "V^SS^  1  pi*^™'^^^)  ^^^  ^^^  covenant  between  landlord  and  tenant,  to  aver  that  tlie 
'  *     -'*  plaintiff  hath  performed  all  things  on  his  part  to  be  performed,  but  this  is 

unnecessary  (r) ;  though  it  may  afler  the  verdict  aid  the  omission  of  aa 
averment  of  plaintiff's  performance  of  a  particular  act  {s). 

Where  it  is  necessary  on  the  part  of  the  plaintiff  to  aver  performance^ 
it  must  be  shown  to  have  been  according  to  the  intent  of  the  contract,  for 
it  is  not  sufficient  to  pursue  the  words  if  the  intent  be  not  also  performed ; 
as  on  a  promise  in  consideration  that  the  plaintiff  would  cause  A.  to  come 
to  be  bound  to  the  defendant  for  <£20,  it  is  not  sufficient  to  aver  that  the 
plaintiff  caused  A.  to  come  to  be  bound,  but  it  ought  to  be  also  alleged 
that  A.  was  bound  {t).     And  an  exact  performance  must  also  be  stated ; 


{k)  1  Sannd.  820  d.  note  4;  2  Id.  852.  note 
8;  and  108,  note  8;  1  East,  208;  8T.  R  866; 
7  T.  R.  180;  7  Taunt.  814;  1  Moore»  56,  S. 
C;  8  Taunt.  62;  1  Moore,  498,  8.  C. 

(/)  Allen  V.  Cameron,  1  Crom.  if  M.  886, 
and  0:1869  there  cited;  ^cere,  the  existence  or 
extent  of  that  doctrine  since  the  recent  plead- 
ing rules  as  to  the  practice  in  actions  for  torts, 
see/^os/. 

(/ff)  I   Saund.    117,  note  4;     Com.   Dig 
Pleader,  C.  77.    As  to  the  manner  of  making 


an  averment,  see  Cowp.  688,  684;  1  Saund. 
117,  note  4;  Willes,  184,  427. 

(n)  2  Burr.  884. 

(o)  1  Saund.  285,  note  8;  2  Id,  61,  note  9. 

(p)  Id.;  Dyer,  S04  a;  Sir  T.  Jones,  227. 

Iq)  2  Saund.  61  g,  note  9. 

(r)  1  Saund.  234  c.  note  5. 

(«)  Lutw.  258;  Sir  T.  Jones,  125;  Com. 
Dig.  Pleader,  C.  61. 

(0  Com.  Dig.  Pleader,  C.  58;  YeW.  90.  As 


on  his  side.    Tompkins  v,  Elliott,  5  Wend.  496.    The  case  of  Dakln  v.  Williams,  11  Wend.  70. 
recognizes  the  doctrine  laid  down  in  the  text. 

(1)  See  Dana  v.  King,  2  Pick.  156;  Kilgour  v.  Miles,  7  Gill.  &  Johns.  268.  Where  a  vendor 
agreed  to  sell  100  tons  of  pressed  hay,  and  to  deliver  the  some  within  a  given  period,  for  which 
the  vendee  was  to  pay  at  an  agreed  price,  $100  in  advance  and  the  residue  when  the  whole  quan-^ 
tity  should  be  delivered,  and  the  vendor  delivered  50  tons,  but  omitted  to  deliver  the  residue,  it 
was  held  that  the  vendor  could  not  recover  for  the  portion  delivered.  Champlin  v.  Rowley,  18 
Wend.  208;  Tapping  v.  Root,  5  Cowen,  404;  Tinney  v.  Ashley,  15  Pick.  546;  M'Oehee  9.  Hill 
4  Porter,  170. 

(2)  Vide  Green  v.  Reynolds,  2  Johns.  207;  Porter  v.  Rose,  12  Johns.  209.  So,  if  it  be  stai> 
ed  that  the  defendant  gave  evidence  on  the  trial  of  a  cause,  that  it  is  a  sufficient  averment  ih*t 
he  had  notice  of  the  pendency  of  the  suit    Barney  v.  Dewy,  10  Johns.  224. 
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as  on  a  promise  in  consideration  that  the  plaintiff  would  procure  the  loan     jy  its 
of  X20  for  one  year,  it  is  not  suflScient  to  allege  that  he  procured  part  at  pa  era,  &o. 
one  time  and  part  at  another,  for  he  ought  to  procure  the  whole  for  the  ^**>^y- 1''»** 
whole  year  (w).     And  performance  ought  to  bo  shown  with  such  certainty,  ^^^  ^^  '*^* 
that  ihe  court  may  judge  whether  the  intent  of  the  covenant  has  been  duly  ^  q^  ^^^^^ 
fulfilled ;  as  in  consideration  that  the  plaintiff  would  acquit  A.  of  a  debt,  it  is  ments  theiV 
not  sufiScient  to  say  that  he  acquitted  him  without  showing  how,  viz.  by  ^°* 
deed  (a:).     Where  the  matter  to  be  performed  is  a  condition  precedent,  the 
performance   of  that   matter   must   be    shown,   although   a  third    person 
was   to   do.  the  act,  and   he  unreasonably  refuse  his   concurrence ;  and  a 
substituted  performance  is  insufficient ;  as  where  a  fire  policy  required  that 
the  minister  and  churchwardens  should  certify  as  to  the  plaintiff's  character, 
&c.  it  was  held  that  such  certificate  by  those  persons  was  indispensable  {y). 
But  if  the  plaintiff   show  a  substantial   performance   of  a   matter  of  a 
general   nature,   it   is   frequently  sufficient  to  state   it  in  general   terms, 
w^ithout  alleging    particularly   how   he    performed ;   as  on   a   promise   to 
pay  80  much   as-  the  plaintiff  should  expend  for  the  officers  of  the  army 
in   such  a  suit,  an  averment  that  he  spent  so  much  is  sufficient,  without 
showing   for  what  officers   in   particular  {z)  (1).     And   there  are   somo 
instances  where  the  thing  agreed  to  be  done  by  the  plaintiff  having  been 
substantially  performed,  though  not  in  the  exact  manner,  nor  with  all  the 
minute  circumstances  mentioned,  it  was  considered  as  a  sufficient  perform* 
ance  (a);  as  where  the  condition  was  to  enfeoff,  a  conveyance  by  lease  or 
release  was  held  sufficient  (&) ;  so  where  the  condition  was  to  deliver  the 
will  of  the  testator,  and  the  plaintiff  delivered  letters  testamentary  (c).     So, 
in  a  declaration  on  a  contract  to  pay  so  much  money,  if  the  plaintiff  would 
marry  the  daughter  of  the  defendant  at  his  request,  an  allegation  that  he 
did  *marry  her,  witliout  saying  at  the  defendant's  request,  is  sufficiently  [  *326   ] 
certain  (rf).     Where  the  condition  precedent  was  in  the  disjunctive,  the 
averment  of  performance  must  be  framed  accordingly,  and  not  in  the  con- 
junctive (c)  (2).     Where  the  defendant's  agreement  was  to  pay  £45  if  the 
plaintiff  would  make  '^a  set  of  sails  worth  £45"  the  Court  held  that  an 
averment  that  the  plaintiff  made  '^  the  said  "  sails  (not  showing  their  value) 
was  sufficient  on  demurrer  (/). 

In  averring  an  excuse  of  performance  by  the  plaintiff,  he  must  state  bis 

to  pleoi  of  perfbrmAxice,  see  poti,  (a)  6  T.  R.  722. 

(u)'Coin.  Dig.  Pleader,  C.  69;  YeW.  87.  (A)  Co.  Lit  207  a. 

(jr)  Cro.  Jac.  508;  Com.  Dig.  Pleader,  C.  (c)  1  Rol.  Ab.  426,  pi.  4. 

60;  Cro.  Elii.  914;  Sir  T.  Jonea,  126.  {d)  Cro.  Car. 

(y)  6  T.  R.  710;  anU,  828.  (e)  1  Stra.  694. 

(s)  Com.  Dig.  Pleader,  C.  61.  (/•)  Id,  88. 


(1)  In  a  caae  in  Connecticut,  where  the  plaintiff  averred  generally  that  he  had  kept  and  per- 
formed all  the  covenants  in  the  indenture  on  his  part  to  be  performed,  it  was  held  not  only 
sufficient,  but  the  most  proper  form;  &:^d  that  the  distinction  was,  that  where  the  act  involved 
in  it  a  question  of  Iftw,  viz.  whether  it  was  done  as  the  law  directed,  the  quo  modo  must  be 
pointed  out;  but  where  it  is  a  mere  matter  of  fact  a  general  averment  of  performance  is  the  most 
proper.  Wright  v.  Tuttle,  4  Day,  813.  It  is  not  always  sufficient  to  aver  performance  in  the 
words  of  a  contract;  the  intent  of  the  contract  must  be  shown  to  have  been  performed.  The 
legal  import  of  the  contract  must  be  averred  to  have  been  done;  and  where  it  is  necessary,  on 
the  part  of  the  plaintiff,  to  aver  performance,  it  must  be  set  forth  with  such  certainty  as  to  en- 
able the  court  to  see  that  the  contract  has  been  fulfilled.     Thomas  r.  Van  Ness,  4  Wend.  668. 

(2)  Where  several  things  are  to  be  done  by  the  plaintiff,  precedent  to  the  performance  of  the 
defendants  part  of  the  agreement,  it  is  necessary  for  the  plaintiff  to  aver  performance  of  all 
the  things  to  be  done  by  him;  but  if  the  performance  of  a  part  be  not  averred,  and  it  appear 
by  the  defendant's  plea,  that  the  part  in  question  was  performed,  the  defect  in  the  declaration 
is  cured.    Zerger  v.  Sailer,  6  Binn.  24. 

Vol.  I.  45 
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IV.  ITS       readiness  to  perform  the  act,  and  the  particular  circumstances  which  consti- 
p.\RT9,  &c.  tute  such  excuse ;  and  therefore  where  the  declaration  stated  that  arbitrators 
5thiy.  The     could  7wt  make   their   award,   without   showing   the   special   cause   which 
cause  of    ^    prevented  them,  it  was  held  insuflScient  {(/)  (1). 

action.  j^.  gi^^jj^g  jjjrj  excuse  for  non-performance  of  a  condition  precedent,  the 

sumpsit  plaintiff  must  in  general  show  that  the  defendant  either  prevented  (2)  the 
4.  Of  Aver-  performance,  or  rendered  it  unnecessary  to  the  prior  act,  by  his  neglect,  or 
nients  there-  by  his  disckarging  the  plaintiff  from  performance  (A).  The  performance 
"^'  of  a  condition  precedent  may  also  be  excused  by  the  absence  of  the  defendant, 

if  his  presence  were  necessary  for  the  plaintiff's  performance;  or  by  his 
neglect  to  do  the  first  act,  if  it  were  incumbent  on  him  to  perform  it  (i).  It 
may  also  be  excused  in  some  cases  by  the  defendant's  not  giving  notice  to  the 
plaintiff  (A).  We  have  seen  that  if  a  third  person  was  to  perform  the  condi- 
tion, it  is  no  excuse  for  the  plaintiff  that  such  third  person  refused  to  do  the 
act  (/). 

Where  the  respective  acts  to  be  done  by  the  plaintiff  and  defendant 
were  mutual^  and  were  to  be  performed  at  the  same  time^  the  plaintiff 
should  aver  his  readiness  to  perform  his  part,  and  either  state  that  the 
defendant  neglected  to  attend  when  necessary,  or  refused  to  perform  his 
part,  or  discharged  the  plaintiff  from  his  performance  {m)  (3).  Thus 
when  the  defendant  stipulated  to  pay  a  sum  of  money  on  the  plaintiff's  as- 
signing to  him  a  certain  equity  of  redemption,  and  the  declaration  aver- 
red that  the  plaintiff  was  ready  and  willing  and  offered  to  assign,  and 
tendered  a  draft  on  an  assignment  to  the  defendant  for  his  approbation, 
and  offered  to  execute  and  deliver  and  would  have  executed  and  delivered 
such  assignment  to  the  defendant,  but  that  he  absolutely  discharged 
the  plaintiff  from  executing  the  same  or  any  assignment  whatever,  and 
[  *S27  1  ^^^  ^^*  P^'^  ^'*®  money,  such  declaration  was,  on  demurrer,  held  suffi- 
cient (n).  So,  in  an  action  of  assumpsit  *for  not  delivering  bonds  and 
other  securities  pursuant  to  aa  agreement,  where  the  consideration  money 
was  to  be  paid  on  the  receipt  of  the  securities,  it  is  not  necessary  to  aver 
an  actual  tender  of  the  money ;  an  allegation  of  the  plaintiff's  readiness  to 
pay  is  sufficient  (o).  So,  in  an  action  for  the  non-delivery  of  goods, 
which  the  defendant  had  undertaken  to  deliver  on  request  at  a  certain 
price,  it  is  sufficient  for  the  plaintiff  in  his  declaration,,  without  alleging  an 
actual  tender  of  the  price,  to  aver  such  request,  and  that  he  was  ready 
and  willing  to  receive  the  goods,  and  to  pay  for  them  according  to  the 
terms  of  the  sale,  and  that  the  defendant  bad  notice   of  such   readiness, 

(Sf)  2Saund.  129,  182.  (m)  Dongl.  684;  1  Bast,  208;    2  Saand. 

(A)  1  T.  R.  638;  Doug.  684,  687,  688;  Co.  862,  note  8;  7  T.  R.  130;  7  Taunt.  314;  1   • 

Lit.  :>06  b;  6  Taunt.  80;  8  Id,,  70;  8  East,  Moore,  56,  S.  C. 
443;  ante,  820,  321.  (n)  Dougl.  684,  685. 

(i)  1  Rol.  Abr.  457,  458;  Co.  Lit.  207  a.  (o)  1  Moore,  56;  7  Taunt.  314,  S.  C;  7T. 

{k)  1  Kol.  Abr.  457,  458;  Co.  Lit.  207  a.  R.  130. 

(/)  Jinle,  322,  825. 

...       I 

(1)  See  Baker  r.  Fuller,  21  Pick.  818;  Pomroy  v.  Gold,  2  Metcalf,  600;  Couch  v.  IngcrsoU, 
2  Pick.  292. 

(2)  Newcotnb  v.  Brackett,  16  Mass.  161.  A  declaration  averring  that  the  plaintiff  had  per* 
formed  as  nearly  as  it  was  possible  without  adding  that  it  was  accepted  as  a  full  perfornjance, 
would  be  bad.     Stagg  v.  Munro,  8  Wend.  899. 

(3)  Vide  Miller  i;.  Drake,  1  Caines,  45;  Porter  v.  Rose,  12  Johns.  209.  Topping  v.  Root,  6 
Cowen,  404;  Tinney  v,  Ashley,  15  Pick.  646;  M'Gahee  v.  Hill,  4  Porter,  170;  Savary  t\  Goe, 
8  Wash.  C.  C.  140;  Anderson  v.  Garth,  1  Stewart,  100;  Pomroy  r.  Gold,  2  Metcalf,  500;  Tile- 
tton  V.  Newhall,  13  Mass.  406;  Kane  o.  Hood,  13  Pick.  281;  Couch  v.  lugersoll,  2  Pick.  292. 
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but  refused  to  deliver  them  (p) ;  or  if  the  defendant  did  not  attend  at  the  iv.  n-aPABra 

appointed  place^  such  non-attendance  should  be  stated,  which  would  render  ^^' 

an  averment  of  request  unnecessary  (g)  (1).     And   where   the   acts   to  ^^^^^'  T*'® 

;  n  T   1  *f  ^  "^x      1  /  .       ,   1         1  .1  cause  of  ao- 

be  performed  by  each  party  are   mutual,  and  to   take  place  at  the   same  tion. 
time,  the  plaintiff,  it  appears,  should  not  only  aver  his  readiness  to  perform  1-  In  as* 
his  act,   but   also   a   notice   of  his   readiness,   or  insert  some  other  alle-  ^*^™P**^- 
gation   to  dispense  with   it ;    thus  in   an   action   against  a  woman  for  not  ^J^^  thtrl' 
marrying  plaintiff  within  a  reasonable  time,  an  averment  of  notice  of  readi-  ia. 
ness  to  marry  should  be  stated,  though  the  omission  would  suffice  after  ver- 
dict (r). 

The  omission  of  the  averment  of  performance  of  a  condition  precedent,  or  Consequen 
of  an  excuse  for  the  non-performance,  is  fatal  on  demurrer,  or  in   case  g®?  ^[  ^"^"f* 
of  judgment  by  default  {s) ;  but  after  verdict  the  omission  may  in  some  ment& 
cases   be  added  by  the  common  law  intendment,  that  every  thing  may  be 
presumed   to   have  been  proved  which   was   necessary  to   sustain  the  ac- 
tion (2) ;  for  a  verdict  will  cure  a  case  defectively  stated  (t).     Thus,  in 
actions  upon   agreement    to   sell   or  assign   leasehold   property,  an   aver- 
ment by  the   plaintiff,  the  vendor,  that   he  was  ^^  ready  and  willing   and 
offered  to  assign,  seems  to  be  sufficient  after  verdict,  without  alleging  that 
he  had  a  good  title  (w).     And  at  least,  after  verdict ^  an  averment  of  readi-- 
ness  and  willingness  to  assign,  &c.  is  tantamount  to  an  averment  of  a 
tender  of  an  assignment  (ar).     But  where  the  non-performance  of  the  condi- 
tion precedent  appears  on  the  face  of  the  pleadings,  a  verdict  will  not  aid  the 
defect  (y). 

It  is  frequently  necessary,  particularly  in  special  actions  of  assumpsit,  to  Averment 
aver  that  the  defendant  had  notice  of  some  fact  or  facts  *previou8ly  stated ;  ^^  notice. 
and  a  great  variety  of  the  instances  where  such  averment  is  necessary  are  [  *328  ] 
collected  in  the  books  referred  to  in  the  note  {z)  (3).  From  these  it  appears, 
that  when  the  matter  alleged  in  the  pleading  is  to  be  considered  as  lying  more 

{>roperly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  then  the  dec- 
aration  ought  to  state  that  the  defendant  had  notice  thereof  (4)  ;  as  where 
the  defendant  promised  to  give  the   plaintiff  as  much  for  a  commodity  as 

(p)  1  East,  203.  The  rules  as  to  a  Terdiot,  &c.  caring  a  defeot 

Iq)  7  T.  B.  129,  181;  5  East,  107;  see  11  in  pleading,  will  be  considered  hereafter. 

Price,  494.  (u)  8  Taunt  62;  1  Moore,  4*J8,  S.  C. 

(r)  2  D.  &  R.  66.  (x)  Id. 

(  )  2  Burr.  899;  2  Saund.  862,  n.  8.  (y)  6  T.  R.  710. 

(0  8  Taunt.  62;  1  Moore,  798,  S.  C;  1  (z)  As  to  averring  notice,  see  Com.  Dig. 

East,  209,  210;  2  Saund.  852,  n.  8;  2  Burr.  Pleader,  C.  73  to  75;  Vin.  Abr.  Notice;  Hardr. 

980;  Doug.  687,  n.   {g)  and  (A);  1  Saund.  42;  6  T.  B.  621,624;  1  Saund.  117,  n.  2. 
228,  n.  1 ;  $ed  vide  Doug.  679;  Cro.  Jac  603. 

(1)  Where  the  power  to  perform  a  coTenant  on  the  part  of  the  plaintiff  depends  on  an  act 
preTiously  to  be  done  on  the  part  of  the  defendant,  it  is  unnecessary  for  the  plaintiff  to  aver  a 
tender  and  refusal,  but  an  averment  of  a  readiness  to  perform  is  sufficient;  as,  where-A.  cove- 
xumts  to  convey,  and  B.  covenants  to  execute  a  bond  and  mortgage  for  the  land,  in  an  action  by 
B.  against  A.,  it  is  sufficient  for  the  plaintiff  to  aver  bis  readiness  to  perform.  West  v.  £m- 
mons,  5  Johns.  179.    Vide  Bobbins  v  Luce,  4  Moss.  474. 

(2)  Vide  Rucker  v.  Green,  15  East.  290,  291;  Owens  v.  Morehouse,  1  Johns.  276,  277;  Lef- 
fingwell  V.  White,  1  Johns.  Cos.  99;  Bayard  v.  Malcolm,  2  Johns.  571;  Bailey  v.  Clay,  4  Rand. 
846;  00  the  omission  of  the  averment  of  performance  of  a  condition  precedent  is  cured  it  it  ap- 
pear \n  the  defendant's  plea,  or  in  his  notice  under  the  plea,  that  it  has  been  performed  by  the 
plaintiff.  Zerger  v.  Sailer,  6  Binn.  14.  S.  P.  9  Piuk.  65. 

(8)  Kingsley  t;.  Bill,  9  Mass  198;  Colt  v.  Root,  17  ib.  229. 

<4)  Vide  Lent  V.  Padelford,  10  Mass.  288;  Diz  v.  Flanders,  1  N.  Hamp.  246;  Bush  v. 
Critchfield,  4  Ham.  108  ;  Austin  v.  Richardson,  8  Call,  201  ;  Watson^  v.  Walker,  8  Foster,  471 


828  OP   THE  DECLARATION, 

^v.  ITS      another  person    had  given,  or  should  give  him,  for  the  like ;  or  to  pay  the 

PARTS,  &o.   piaintiflF  what  damages  he  had  sustained  by  a  battery,  or  to  pay  the  plaintiflf 

^^**l«'J^t    his  costs  of  suit  la)  and  in  a  declaratioYi  against  the  drawer  or  indorser  of  a 

CAUS6  Ot  ftC-  ^'^  ,,  »  n 

tion.  bill  of  exchange,  it  is  material  to  aver  notice  of  non-payment  by  the  acceptor, 

1.  Id  aa-  Or  some  excuse  for  the  neglect  {b)  (1).  But  where  the  matter  does  not  lie 
surapait.  more  properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  notice 
4.  Of  aver-  ^qq^  ^^^^  \yQ  averred  (c)  (2).  Therefore,  if  the  defendant  contracted  to  do  a 
jq  thing  on  the  performance  of  any  act  by  a  strangei\  notice  need  not  be  averred 

Notice.  for  it  lies  in  the  defendant'?  knowledge  as  much  as  the  plaintiff's,  and  he 

ought  to  take  notice  at  his  peril  (rf)  (3)  and  though  it  is  usual  in  practice  in 
a  declaration  of  debt  upon  an  award,  and  in  the  replication  in  debt  on  bond 
conditioned  for  the  performance  of  an  award,  to  aver  that  the  de- 
fendant had  notice  of  the  award,  such  averment  is  unnecessary,  because,  the 
defendant  ought  to  take  notice  of  the  award,  unless  it  was  expressly  pro- 
vided in  the  submission  that  the  award  should  be  notified  to  the  parties, 
when  notice  must  be  alleged  (c).  So,  if  upon  a  treaty  of  marriage  a 
promise  be  made  by  a  third  person  to  pay  the  feme  dClOO  after  the  death  of 
the  husband,  it  is  not  necessary,  in  an  action  upon  this  promise,  to  aver 
that  the  defendant  had  notice  of  the  death ;  and  in  a  declaration  on  a 
promise  to  pay  a  sum  of  money  at  the  full  age  of  an  infant,  notice  of  his 
attaining  that  age  need  not  be  alleged,  because  it  is  as  notorious  to  one  as 
to  the  other  (/).  On  the  same  principle,  if  a  man  be  bound  to  another 
to  indemnify*  him  against  the  acts  of  a  third  person,  no  notice  of  those 
acts  is  necessary  to  bo  alleged  (^)  ;  and  in  an  action  on  a  promissory  note 
by  the  endorsee  against  the  drawer,  notice  of  the  endorsement  need 
not  be  averred  (A).  If  the  defendant's  promise  were  to  pay  on  the  per- 
formance of  a  certain  act,  even  by  the  plaintiff  himself,  to  the  defendant  or  a 
stranger,  there  are  cases  in  which  it  has  been  decided  that  notice  of  the 
act  need  not  be  averred,  because  by  the  terms  of  the  contract  the  defend- 
[  *329  ]  o.>^t  *engaged  to  take  notice  of  it  at  his  peril;  and  if  the  defendant 
contracted  to  pay  it  on  the  marriage  of  the  obligee  with  B.  (e)  ;  and  in  the 
case  of  a  precedent  condition  to  be  performed  by  the  plaintift"  to  the  defend- 
ant in  person,  notice  of  the  plaintiff's  performance  need  not  be  averred, 
because  it  Is  implied  (A).  But  we  have  before  seen  (/)  that  where 
the  acts  to  be  performed  by  each  party  are  mutual,  and  to  take  place  at 
the  same  time,  the  plaintiff  should  not  only  aver  a  readiness  to  perform 

(a)  2  Saund.  62  a.  n.  4  ;  Cro.  Jao.  482  ;  Com.  Dig.  Pleader,  0.  75  ;  5  T.  R.  621,  624 ; 

Hardw.  42  ;  Com.  Dig.  Pleader,  C.  78  ;.5  T.  eec  5  B.  &  Aid.  507. 

B.  621,  624  ;  11  Mod.  48.  (/")  Hardr.  42  ;  11  Mod.  48. 

{b)  Poug.  679,  680  ;  2  New   Rep.  855  ;  7  {g)  I  Saund.  116  ;  11  Price,  494. 

East,  281.  (A)  1  B.  &  P.  625. 

(c)  1  Saund.  117,  n.  2  ;  2  /i.  62  a,  n.  4  ;  (i)  2  Bulstr.  254  ;  Com.  Dig.  Pleader,  a 
Freem.  Rep.  285.  75. 

(d)  Com.  Dig.  Pleader,  C.  75.  (/f)  Com.  Dig.  Pleader,  C.  75. 

(e)  2  Saund.  62  a,  note  4 ;  Hardr.  42 ;  (/)  Ante,  822,  824. 

(1)  Vide  Slacum  r.  Pomeroy,  6  Cranch,  221. 

(2)  Vide  Lent  r.  Padelford,  10  Mass.  280,  238  ;  Clougb  v,  HoflFman.  5  Wend.  600  ;  Trade 
V.  DuTall,  4  Wash.  C.  C.  181  ;  Kees  ».  Powell,  2  Marsh.  254  ;  Kemble  ©.  Wallis,  10  Wend.  874. 

(8)  So  where  the  defendant  has  undertaken  as  a  guarantee  for  A-  B.,  it  is  unnecessary  to 
aver  notice  to  the  defendant  of  a'  failure  of  performance  on  the  part  of  A.  B.  Williams  r. 
Granger,  4  Day,  444  ;  Lent  v.  Padelford,  10  Mass.  280,  238.  In  an  action  against  a  sheriff 
for  a  false  return  to  a  ca,  $a.  it  is  not  necessary  to  aver  in  the  declaration,  that  the  sheriff  had 
notice  from  the  plaintiff  that  the  defendant  was  within  his  bailiwick,  ao  that  he  might  arrest 
him     Hereford  p,  Mt^snamara,  6  Powl  &  R^l.  958. 
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liis  act,  but  also  a  notice  of  such  readiness,  or  insert  some  other  allegation  to  ^v-  its  parts 
dispense  with  it.  ^^^^^^ 

cause  of  ao- 

Where  notice  is  necessary,  it  ought  to  appear  that  ike  notice  was  given  in  tion. 
due  time,  and  to  a  proper  person  (m)  (l)  but  where  a  special  request  is  ^*  ^°  ?*" 
averred,  notice  will  sometimes  be  presumed  (??).     Where  no  notice  whatever  !"°J?f*  \ 
has  been  given,  the  absconding  of  the  partj,  or  other  circumstances  should  ments  there- 
be  stated  as  an  excuse  for  the  want  of  notice  (o)  ;  but  where  a  notice  has  in. 
been  given,  but  a  justifiable  delay  in  giving  it  at  the  regular  time  (as  in  the 
case  of  the  notice  of  the  dishonor  of  .a  bill)  has  occurred,  under  the  aver- 
ment that  notice  was  given,  sometimes  the  facts  excusing  the  delay  may  be 
E roved  (/?).     But  a  careful  pleader  should  consider  whether  it  would  not  be 
etter  to  sUite  the  facts  of  the  excuse.     The  omission  of  an  averment  of 
notice  when  necessary  will  be  fatal  on  demurrer,  or  judgment  by  default  (y)  ; 
but  may  be  aided  by  a  verdict  (r)  (2),  unless  in  action  against  the  drawer 
of  a  bill,  when  the  omission  of  the  averment  of  non-payment  of  the  acceptor 
is  fatal  even  after  verdict  (5)  (3). 

Whenever  it  is  essential  to  the  cause  of  action  that  the  plaintiff  should 
havo  actually  formally  requested  the  defendant  to  perform  his  contract, 
such  request  must  be  stated  in  the  declaration  and  proved  (^).  It  has  been 
observed,  that  if  it  had  been  held  that  a  request  were  always  essential  to 
be  averred  and  proved,  many  vexatious  actions  might  be  avoided,  but 
there  are  a  variety  of  instances  in  which  it  is  settled  that  710  request  is'  ne^ 
cessary  anterior  to  the  action,  and  consequently  need  not  be  stated  in  plead- 
ing («)  ;  thus,  where  the  declaration  is  upon  a  contract  to  pay  a  precedent 
debt,  as  in  the  case  of  common  counts  for  goods  sold,  work  and  labor,  ^  ^qqa  -i 
money  lent,  &c.  no  request  need  be  *stated  or  proved  (.t)  (4).     And  in  ^  J 

these  instiinces,  although  the  promise  has  been  laid  to  pay  on  request^  the 
"licet  saepius  requisitus"  need  not  be  laid  or  proved  (y).  And  though 
formerly  a  distinction  was  made  between  a  promise  to  pay  a  precedent 
debt,  and  one  to  become  due  on  a  subsequent  event,  that  distinction  ap* 
pears   not   to  be   tenable ;  thus,  where  the  declaration  stated  that  the  de- 

im)  Com.  Dig.  Pleader,  C.  74.  (0  7  B.  &  Treas.  468  ;  1  M.  &  R.  394,  S.  C. 

(n)  Cro.  Jac.  228,  229  ;  1  B.  &  P.  626  ;  8  As  to  requests  in  general,  see  Com.  Dig.  Plead- 

Bulstr.  826,  827.  er.  C.  69  to  78  ;  1  Saund.  83  a,  n.  2  ;  1  Stra. 

(0)  Chitty  on  Bills,  7th  edit.  862  ;  1  Salk.  88  ;  2  Ventr.  76  ;  8  B.  &  P.  438. 

214  ;  Vin.  Ab.  Notice,  A.  2.  (u)  1  B.  &  P.  59,  60  ;  Cro.  Eliz.  548,po«f. 

(/))  8  B  &  C.  887  ;  2  M.  &  R.  859  ;  S.  C.  (x)  1  Saund.  83,  and  W.  n.  2  ;  Bui.  N.  P. 

iq)  Cro.  Jac.  482.  151. 

(r)  1  Stra.  214  ;  1  Saund.  228  a  ;  2  D.  &  (y)  Ring  r.  Roxbrough,  2Tyr.  408,  470  ;  2 

R.  66.  Cromp.  &  J.  418,  S.  C.  [Pettibone  v.  Petti- 

(f )  Dougl.  679  ;  6  East,  281.  bone,  5  Day,  824.] 

^ Mini  ■  i_    ■  I  J      1^  111,  II  !■  ■■ _^__^^_^_^.^^.^   V      *     ■ 

(1)  When 
is  founded 
that  notice  was  not  given  to  them.    It  is  not  necessary  mnv  li  ottuuivA  -itv^v  ......  .•  .t»»  ^^.  g.. 

en  to  either  of  them.  AliUr^  if  the  contract  were  joint  and  several.  Watson  r.  Walker,  8 
Foster.  471. 

(2)  Vide  Spencer  v.  Overton,  1  Day.  188;  Weighley's  Adm.  r.  Weir,  7  Serg.  4-  R,  809. 

(3)  Miles  r.  O'Hara,  4  Binn.  180.  See  7  Serg.  &  R.  810.  A  general  averment  in  a  decla- 
ration on  a  bill  of  exchnnge,  **  all  of  which  said  premises  the  defendants,  afterwards  &c.  had 
notice,*'  is  sufficient.     Boot  v.  Franklin,  8  Johns.  207. 

(4)  Greenwood  t?.  Curtis,  6  Mass.  866;  Ernst  v.  Bartle,  1  Johns.  Cas.  819;  Thomas  r.  Roose, 
7  Johns.  462  ;  Maddox  v.  Brown,  9  Porter,  118.     Where  no  previous  demand  is  neccssnry  to 
sustain  the  action,  the  general  allegation  "though  often  requested"  is  sufficient     Pyer  v 
Rich,  1  Metcalf,  180. 
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OF  THE   DECLARATION, 


IV.    ITS 


tion. 

1.  Iq  as- 
Bumpsit. 


fendant,  m  consideration  that  the  plaintiff  would  make  him  a  set  of  sails 
6thi  Th  worth  £45  promised  to  pay  so  much  for  them  on  request,  it  was  decided 
caui«  of  ac-  *^^^  ^^  request  to  pay  was  necessary  to  be  stated,  because,  on  making  of 
the  sails  the  money  immediately  became  due,  and  the  Court  said  the  case 
differed  from  those  where  the  payment  is  to  be  to  a  third  person,  or  whero 
an  award  directs  a  request  {z).  Where  the  defendant  was  to  perform 
the  first  act  (a)  (1),  or  has  so  acted  as  to  render  a  previous  request  of  per- 
formances useless  and  unnecessary  (6),  the  statement  of  a  request  may  be 
omitted. 

But  when  by  the  express  or  implied  terms  of  the  contract  it  was  incum- 
bent on  the  plaintiff,  before  the  commencement  of  his  action,  to  request 
the  defendant  to  perform  his  contract,  such  request  being  as  it  were  a  con- 
dition precedent  must  be  averred  (c)  (2).  Thus,  in  an  action  for  not  de- 
livering a  horse,  sold  by  defendant  to  the  plaintiff,  or  for  not  finding 
timber  for  repairs,  the  declaration  should  allege  a  special  request  to  de- 
liver the  same  (rf)  (3).  Upon  a  note  payable  "one  month  after  demand" 
a  demand  must  be  made  (e).  So,  if  the  contract  were  to  deliver  up  a 
bond  to  be  cancelled  "on  request;"  (/)  or  to  pay  money  "on  re- 
quest; "  {g)  or  if  an  award  direct  the  defendant  to  perform  some  act  "on 
request ;  "  (A)  or  if  the  defendant  contracted  as  surety  to  pay  the  debt  or 
rent  of  a  third  person  "  on  request ;"  (i)  in  these  cases  the  request  is 
parcel  of  the  contract,  and  must  be  alleged  and  proved  {k)  ;  or  there 
r  *331  1  ™^^  ^^  some  allegation  to  dispense  ♦with  it  (/).  But  on  a  bond  condi* 
■•  tioned  generally  for  payment  of  a  specified  sum  with  interest,  an  action 
may  be  supported   without  alleging  or   proving  a  prior  demand  {pi).     It 


(z)  1  Strft.  88  ;  2  Ventr.  76  ;  Cro.  Jac  528. 

(a)  2  New  Rep.  855. 

(6)  6  B.  &  Aid.  712  ;  1  D.  4-  R.  861, S.  C; 
10  East,  859. 

(c)  Com.  Dig.  Pleader,  C.  69  ;  2  Hen.  Bla. 
181j  1  Saund.  82,  88  a,  note  2  ;  6  T.  R.  409; 
8  Bulst.  297. 

(rf)  5  T.  R.  409  ;  Sir  W.  Jones,  56;  1  East, 
204  ;  Com  Dig.  Pleader,  C.  69. 

(e)  1  R.  &  M.  888.  As  to  a  note  p&yable 
**  upon  demand,**  Cristie  v.  Fonseck,  oited  in 
1  Selw.  N.  P.  ;  10  Mod.  88  ;  13  East,  852  ; 
Chittj  on  Bills,  7th  edit.  861,  873. 

(/  )  8  Bulst.  297. 

(^)  3  Campb.  459.  In  debt  on  a  single 
bond,  for  the  payment  of  money  on  demand^ 
a  demand  must  be  made  before  action.  2  Bar. 
^  Cres.  685  ;  and  see  1  Bac.  Ab.  671  ;  6  Mod. 
227,  259  ;  2  Salk.  585,  ace,  ;  $ed  vide  Cro. 


Eliz.  548,  and  id.  721,  case  of  an  annuity  pay- 
able on  request ;  and  in  Gibbs  v.  Soutbam,  6 
Bar.  &  Adol.  911,  it  was  held  that  an  action 
on  a  bond  conditioned  generally  for  the  pay 
ment  of  a  specified  sum  with  interest,  may  be 
bought  without  a  demand  being  made. 

(k)  1  Saund.  82. 

(i)  6  M.  &  S.  9;  see  11  Price,  494.  Even 
assuming  that  a  surety  is  in  general  entitled 
to  a  demand  on  him,  yet  he  cannot  be  so  enti* 
tied  where  there  was  no  express  stipulatk>n  to 
that  effect,  and  the  money  was  to  be  paid  at 
the  creditor*s  house  on  a  named  day  ;  6  M.  & 
Sel.  121.  125. 

(k)  Cro.  Jac.  500,  Owen,  103  ;  1  Saund. 
82,  88  a,  n.  2 ;  2  B.  &  C.  685,  S.  C.  ;  sed 
vide  1  Stra.  88,  89  ;  4  D.  &  R.  181. 

(/)  10  East,  859,  861  ;  11  Price,  474. 

(m)  Gibbs  v.  Southam,  5  Bar.  &  Adol.  911. 


(1)  Where  the  promise  was  to  do  a  certain  act,  or  pay  a  oertain  sum  of  money,  and  the  de- 
fendant had  not  done  the  act;  a  special  request  to  pay  the  money  need  not  be  alleged. ,  I^nt  v. 
Padelford,  10  Mass.  280.  Where  previous  demand  is  necessary  to  maintain  suit  against  two 
joint  promissors,  a  demand  on  one  is  sufficient.  Griswold  v.  Plumb,  18  Moss.  *i^98;  M 'Far land 
v.  Crary,  8  Cowen,  258.  In  an  action  on  a  promissory  note  for  a  certain  sum  payable  in  goods 
of  one  description,  or  of  another,  at  the  election  of  the  promisee  within  eight  days  afterdate,  it 
was  held  unnecessary  fbr  the  plaintiff  to  aver  an  election  or  notioe  thereof  to  the  defendant* 
who  became  liable  immediately  on  the  expiration  of  eight  days.    Townsend  v.  Wells,  8  Day,  827. 

(2)  In  actions  on  notes  payable  in  specific  articles  on  demand ,  a  demand  before  action  brought 
must  be  alleged  and  proved.  Greenwood  v,  Curtis,  6  Mass.  634;  Lobdell  v.  Hopkins,  5  Cowen, 
516;  Benners  v.  Howard,  1  Taylor,  149. 

(8J  Vide  Krnest  r.  Bartle,  1  Johns.  Cas.  827;  Vide  18  Wend.  285—7.    Where  a  special  de- 
mand is  necessary  to  give  the  plaintiff  a  right  of  action,  the  general  allegation  of  **  often  ro^ 
quested/*  is  not  sufficient.    The  demand  must  be  specially  set  forth  with  time  and  place.    Cftr 
ley  V.  Vance,  17  Mass.  891. 
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ft 

Blionid  seem,  in  an  action  for  not  marrying  in  a  reasonable  time,  plaintiff      nr.  m 
should  aver  a  request  to  marry,  or  make  some  other  allegation  to  dispense  ^-^*"'  ^^ 
with  it  (/i).     In  an  action  against  an  agent  for  not  accounting,  Ac.  a  request  ^^^^^'  "'J* 
to  account  and  pay  over  the  balance  must  be  stated  (o).  tion. 

In  point  of  form  there  are  in  pleading  two  descriptions  of  requests ;  one  1-  In  as- 
termed  a  special  reqitest,  it  alleging  by  whom  and  the  time  when  it  was  J^^gl*** 
made ;  the  other,  the  licet  scepius  requisitus  or  '^  although  often  request-  menta  thei'o 
ed  so  to  do.''     When  an  actual  request  is  essential  to  the  support  of  the  i"' 
action,  a  special  request  must  be  stated  (1),  and  it  must  be  shown  by  and  '^*'*^.*®*^ 
to  whom  the  same  was  made  and  the  time  of  making  it,  in  order  that  the  pleading  be- 
Court  may  judge  whether  the  request  were  sufiScient  (/?)  (2).     Since  the*wecnn^» 
pleading  rules  Ilil.  T.  4  W.  4,  requiring  venue  or  place  to  be  stated  only  anda^^^^z 
in  the  margin  and  not  to  be  repeated  in  the  body,  no  place  of  request  or  expren 
need  be  stated  unless  a  request  at  a  particular  place  be  material  according  requwt 
to   the   terms  of  the   contract.     The  statement   of  a  general   instead  of 
a  special  request,  when  necessary,  has  been  holden  bad  on  a  general  demur- 
rer (^q\ ;  and  it  has  been  decided  that  it  would  not  be  aided  by  a  verdict 
(r) ;    but    from    the  principle  deducible   from   other   cases   and   a   recent 
decision,  it  should  seem  that  a  judgment  by  default  or  a  verdict  would  aid 
the  defect  {s),  and  that  the  objection  must  now- be  taken  by  a  special  de- 
murrer (/)  (3).     The  licet  scepitis  requisittts^  or  "  although  often  requested 
so  to  do,"  Avithout  stating  the  time  of  request,  though  usually  inserted  in 
the  common  breach  to  the  money  counts,  is  of  no  avail  in  pleading  (f^), 
and  the  omission  of  it  will  in  no  case  vitiate  the  declaration  {s).     And 
therefore  where  in  a  declaration  upon  a  note  payable  four  months  after 
date,  it  was  objected  in  error,  that  the  request  to  pay  the  money  in  the 
note  was  laid  in  the  common  breach  at  the  end  of  the  declaration  to  have 
been   upon  the  same   day  and  year  aforesaid,  which  was   the  date  of  the 
note,  and  four  months  before  it  became  due  it  was  adjudged  upon  a  writ 
of  error  that  there  was  no  occasion  to  lay  any  request  at  all,  for  the  *bring-  t     °^^   3 

(n)  2  D.  &  R.  65.  Wils.  88;  7  T.  R.  522;  1  Saund.  228,  Dote  1. 

(0)  1  Taunt  572.  (0  10  Bist,  369,  866;  Tidd,  9th  ed.  439, 
(p)  1  Stra.  89;  Com.  Dig.  Pleader,  C.  69,      note  (/");  2  D.  &  R.  65,  aec, 

70,  &c.;  1  Saund.  38;  6  T.  R.  409;  14  East,  (u)  Unless  as  it  may  be  considered  as  aid- 

800,  801.  ing  the  omission  of  a  special  request,  on  gene^ 

{q)  5  T.  R.  409;  sed  vide  10  East,  859,  ral  demurrer  or  after  yerdict,   &c.   see  10 

865.  East,  859. 

(r)  8  Bulstr.  209;  Cro.  Eliz.  85;  Sir  W.  (z)  2  Hen.  Bla.  181;  1  B.   &  P.  59,   60; 

Jones,  56;  1  Saund.  83  a,  note  2;  Com.  Dig.  Plowd.  128  b.;  Hardr.  88,  72;  Ring  v.   Rox- 

Pleatier,  C.  39.  brough,  2  Crom.  &  J.  418;  2  Tyr.  168,  470, 

(<)  10  East,  859;  see  1  Stra.  89,  214;  1  S.  C. 

(1)  Baker  V.  Fuller,  21  Pick  318;  PennsyW.  and  Ohio  Canal  v.  Webb,  9  Ham.  (Ohio,)  186. 
So  too,  of  notice  to  the  defendant,  of  any  fact.  Kingsley  r.  Bill,  9  Mass.  198;  Colt  v.  Root, 
17  ib.  229.  So  too,  in  case  of  a  contract  on  condition  of  the  performance  of  the  condition. 
TVhitaker  v.  Smith,  4  Pick.  83.  But  where  a  special  request  is  not  necessary  to  Impose  on  the 
defendant  the  obligation  to  pay,  nor  to  render  him  liable  on  his  covenant,  it  is  not  necessary  to 
be  averred.     Smith  v.  Emory,  7  Ilalst.  53. 

(2)  Carley  u.  Vance,  17  Mass.  891;  Day  v.  Day,  9  Wend.  856;  Letcher  v.  Taylor,  Hardin, 
70;  Wilraouth  v.  Pattern,  2  Bibb,  280;  Grant  v.  Qroshen,  Hardin,  85;  Adams  r.  Macy,  1 
Bibb,  828;  Loblell  v.  Hopkins,  5  Cowen,  516;  Robbins  v.  Luce,  4  Mass.  494. 

(3)  In  an  action  against  the  indorser  of  a  promissory  note,  the  omission  of  a  special  demand 
of  pixyment  of  the  maker  in  the  declaration,  is  aided  by  verdict;  and  the  general  allegation  al- 
though often  requested,  is  then  sufficient,  admitting  that  it  would  be  ill  on  demurrer.  Leffing- 
well  V.  White,  1  Johns.  Cas.  100;  Rodgers  v.  Love,  2  Humph.  417.  In  a  declaration  upon  a 
bond  conditioned  to  pay  the  taxed  ^costs  of  a  suit,  licet  saapius  requisitus  is  good  on  general  de- 
murrer.    Bacon  r.  Wilbur,  1  Cowen,  117. 
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IV.  ITS  ing  of  the  action  was  a  request  in  law  (y) ;  and  if  a  special  request  be  unne- 

pABTs,  &c.  cessarily  stated,  it  need  not  be  proved  {z). 

otWy.  The         Sthly.  The  Breach  of  the  cmitiact  being  obviously  an  essential  part  of 

acUon.^  ^^  cause  of  action,  must  in  all  cases  be  stated  in  the  declaration  (a)  (1). 

1.  In  as-  When  the  special  count  in  assumpsit  is  merely  fbr  a  money  demand,  and 

Bumpsit  other  common  counts  are  subjoined,   the   usual   breach   in   the  conclusion 

R<»quest.  of  the  declaration  will   in   general  suflSce ;  and  in  declarations  on  bills  of 

6thiy.     The  exchange  and  promissory  notes,  it  has  not  been  usual  to  state  any  other 

cZihact  ^^^^^^  ^^^^  *'**^  ^*  ^^®  ^^^  ^f  ^^^  common  counts  (6).  But  when  the 
breach  is  special,  and  not  merely  the  non-payment  of  money,  it  is  usually 
stated  in  each  special  count.  The  allegation  of  the  breach  must  obviously 
be  governed  by  the  nature  of  the  stipulation  (2).  It  should  be  assigned 
in  the  words  of  the  contract,  either  negatively  or  affirmatively  (3),  or  in 
words  which  are  co-extensive  with  the  import  and  effect,  of  it  (c)  (4)  ; 
and  in  many  cases  this  will  suffice;  thus  in  assumpsit  on  a  promise  to 
manage  a  farm  in  a  good  and  husband-like  manner,  and  according  to  the 
custom  of  the  country,  it  may  suffice  to  assign  a  breach  in  the  words 
of  the  promise  (d).  Therefore  in  debt  on  a  bond,  conditioned  for  payment 
of  an  aunual  sum  to  the  wife  of  the  obligee,  a  breach  assigned  in  non- 
payment of  the  annual  sum  to  the  obligee  is  insufficient  (e).  But,  though 
a  breach  may  be  assigned  in  the  words  of  the  contract,  it  must  not  be  too 
gejieral ;  it  must  show  the  subject-matter  of  complaint  (/).  And  there- 
fore it  seems  that  a  general  averment  qnod  non  performavit,  or  that  "  the 
defendant  did  not  perform  the  said  agreement,"  is  insufficient  (jf)  ;  be- 
cause "did  not  perform  his  agreement"  might  involve  a  question  of  law, 
and  also  because  the  object  of  pleading  is  to  .apprize  the  defendant  of  the 
cause  of  complaint,  so  that  he  may  prepare  his  plea  and  defence  and  evi- 
dence in  answer.  And  yet,  as  the  defendant  must  know  in  what  respects 
he  has  or  not  performed  his  contract,  any  sreat  particularity,  it  should 
seem,  ought  not  on  principle  to  be  required  ^A).  Where  the  contract  was 
specific,  to  do  or  forbear  some  particular  act,  it  is  in  general  sufficient 
to  assign  the  breach  in  the  words  of  the  contract ;  thus,  if  the  contract  were 
to  show  a  sufficient  record,  it  is  enough  to  allege  that  the  defendant  *'  did 
not  show  a  sufficient  record,"  though  issue  cannot  be  joined  upon  it,  be- 

(y)  1  Wils.  88;  1  B.  &  P.  69,  60.  in  Earl  Falmoath  v.  Thomas,  8  Tyr.  88,  41, 

(z)  Plowd.  128.  42,  50. 

(a)  Com.  T^\^,  Pleader,  C.  44,  &o.  {d)  Earl  Falmouth  r.  Thomas,  1  Crom.  & 

(6)  1  Wils.  83;  8  \l.  ^  Sel.  150;  and  see  M.  89;  8  Tyr.  88,  41,  50. 
the  prescribed  form  of  breach  in  Reg.  Oen.  («)  6  Tannt.  140;  1  Marsh.  495. 

Trin.  Term,  1  W.  4,  pod,  vol.  ii.  {f)  7  Price,  650. . 

(c)  Com.  Dig.  Pleader,  C.  45  to  49;  Id.  2  V.  {g)  Skin.  844. 

2;  2  Saund.  261  a;  1  Price,  109;  but  see  6  (A)  Supra  (d). 

Taunt.  45,  47;  and  see  cases  and  observations 

(1)  Benden  v.  Manning,  2N.  Hamp.  289. 

(2)  Withers  v,  Knox,  4  Ala.  188. 

(8)  M'Qeehan  v.  M*LaughIin,  1  HaU,  88;  Karthans  v.  Owlngs,  2  Gill.  &  Johns.  641.  3iit  • 
mere  negation  of  the  words  of  the  covenant  must  necessarily  in  itself  amount  to  a  breach,  oth- 
erwise it  will  be  insufficient  Jullian  v.  Burgot,  11  Johns.  6.  The  exception  to  the  general 
rule  is,  that  when  such  general  ossigument  does  not  necessarily  amount  to  a  breach,  the  breach 
must  be  specially  assigned,  2  Gill.  4r  Johns.  441.  See  the  coses  cited  in  the  next  note,  as  to 
what  is  a  sufficient  asBignment. 

(4)  It  is  enough  that  the  words  of  the  assignment  show,  unequivocally,  a  substantial  breach. 
Fletcher  v.  Peek,  6  Cranch  127.  See  further  as  to  assigning  breaches,  Hughes  v.  Smith,  6 
Johns.  168;  Smith  v.  Jansen,  8  Johns.  Ill;  Sedgwick  v.  Hollenback,  7  Johns  876;  Craighill  v. 
Page,  2  Hen.  &  Mun.  446;  Bender  v.  Fromberger,  4  Dall.  436;  Potter  v.  Bacon, ^2  Wend.  688; 
Randall  v.  Chesapeake,  &c.  Canal  Co.  1  Harrington,  151;  Breckenridge  v.  Lee,  8  Bibb  8o0- 
Hord  V,  Trimble,  8  Marsh,  533. 
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cause  sufficiency  of  matter  of  record  cannot  be  tried  by  a  jury ;  but  the      ^^-  '*" 
defendant,  ou  such  breach  assigned,  may  plead  that  he  *3liowed    such  a  /ff'^mf^' 
record,  and  upon  demurrer  the  court  will  judge  whether  it  be  sufficient  (i).  «,1u«o^m- 
In  an  action  of  covenant  for  revoking  an  arbitrator's  authority^  it  is  sufficient  tion. 
to   aver   that  the  defendant  by   deed  revoked^   without  stating  that  the!,  in  u 
defendant  gave  notice  of  the  revocation  to  the  arbitrators  (A:) :  for  with-  8"™psit. 
out  such  notice  there  could  be  no  revocation  (/).     So  in  covenant  by  an  ^   ^Vo? 
apprentice  for  not  finding  victuals  and  other  necessaries,  a  breach  in  the  contract. 
words  of  the  contract  is  sufficient  (jm) ;  and  a  breach  in  the  words  of  the 
covenant  for  not  repairing,  when   not  qualified,  without   enumerating  the 
particular  dilapidations,  will  suffice  (n).     So  in  assumpsit  against  a  tenant, 
on  his  implied  contract  to  manage,  use,  and  cultivate  a  fiirm  in  a  good  and 
husband-like  manner  and  according  to  the  custom  of  the  country,  it    is 
sufficient,  even  on  special  demurrer,  to  assign  as  a  breach  that  the  de- 
fendant did  not  so   manage,   use  or  cultivate   the  said  farm,  but  on  the 
contrary  managed,  used,  and  cultivated  the  said  farm,  lands,  and  premises, 
in   a  bad,   improper,   and  unhusband-like   manner,   and  contrary   to   the 
custom  of  the  country  where  the  said  farm  was  so  situate,  without  stating 
any  particular  acts  of  bad  husbandry,  or  showing  what  particular  custom 
of  the  country  had   been  violated  {o\  and   that  seems   to    be  the  safest 
course  of  declaring.     And  in  general,  ff  a  breach  be  assigned  in  words 
containing  the  sense  and  substance  of  the  contract,  though  they  are  not  in 
the  precise  Words  of  such  contract,  it  is  sufficient  Qp)  (1);  as  if  the  defend- 
ant's promise  -^eteXo  guarantee  the  payment  of  the  debt  of  a  third  person,  a 
breach  that  the  defendant  did  not  pay  the  debt  will  suffice  (9) ;  so  if  a 
policy  insured  a  ship  against  the  barratry  of  the  captain,  and  the  breach 
assigned  was  that  the  sliip  was  lost  by  i\iQ  fraud  of  the  captain,  it  was  held 
sufficient  (r). 

If  the  matter  to  be  performed  by  the  defendant  depend  on  some  other 
events  it  seems  proper  not  merely  to  assign  the  breach  in  the  terms  of  the 
contract,  but  first  to  aver  that  such  event  took  place  (5)  (2)  ;  as  in  debt  on 
a  bond  conditioned  that  a  collector  of  poor  rates  should  render  an  account  of 
monies  received,  it  should  be  averred  that  he  did  receive  monies,  and  then 
that  he  did  not  render  an  account  of  such  monies  (^).  So  in  assumpsit 
against  a  tenant  for  not  managing  a  farm  according  to  the  custom  of  the 
country,  although  the  court  held  the  declaration  sufficient,  without  showing 
what  the  custom  was,  yet  *the  Court  considered  it  safer  to  state  the  custom  [  *334  ] 
affirmatively,  and  then  the  breach  (m). 

If  the  contract  was  in  the  disjunctive,  the  breach  ought  to  be  assigned 
that  the  defendant  aid  not  do  one  act  or  the  other;   as  on  a  promise  to 

(0  Telv.  89,  40;  post,  886,  note  (9);  Com. 
Dig.  Pleader,  C.  45  ;  1  Price,  109  ;  but  see  6 
Taunt.  45,  47. 

^  (A:)  5  B.  ^  Aid.  507  ;  1  D.  &  R.  106,  S. 
C.  ;  8  Co.  162.     8ed  gruere. 

(I)  See  the  principle,  ante,  822,  828. 

(«)  8  Lev.  170  ;  ted  md€2  Cro.  486. 

in)  Lutw.  829,  cited  by  Lord  Ljndhnrst, 
C.  B.  with  approbation  in  8  Tyr.  41  ;  8  T.  R. 
808,  per  Duller,  J.  ;  1  Saund.  886,  note  6. 

(0)  Earl  Falmouth  r.  Thomas,  8  Tyr.  26. 
ip)  Com.  Dig.  Pleader,  C  46  ;  18  East,  68; 

(1)  Camp  V.  Allen,  7  Halst.  1;  Rickert  v,  Snyder,  9  Wend.  41;  Potter  v.  Bacon,  2ib.  588. 

(2)  M'Gehee  v,  Childreas,  2  Stewart,  506. 
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sec  ante,  805. 

(q)  1  Sid.  178;  2  R0I.  788;  1.  15.  Indeed 
a  breach  in  the  very  words  of  the  contract, 
stating  that  the  defendant  did  not  guarantee, 
would  be  untecknical  and  ^pugnant. 

(r)  1  Stra.  581. 

(f)  6  Taunt.  45  ace;  1  Price,  109,  temb. 
contra. 

{t)  Id.  Ibid. 

(»)  Earl  Falmouth  9.  Thomas,  1  Crom.  & 
Mees.  110,  111. 


334  OP  THE   DECLARATION, 

IV.  ITS      deliver  a  horse  by  a  particular  day,  or  pay  a  snm  of  money  (:r) :  and  if  a 
PABT9,  &c.   covenant  be  "  that  the  defendant  and  his  .executors  and  assigns  should  re- 

cjiu^  of  ac-  P^'^:"  **'  breach  for  not  repairing  ought  not  to  be  in  the  conjunctive  (y). 

don.  But  in  assigning  the  breach  of  a  covenant  or  contract  to  pay  or  "  cause  to 

1.  In  as-       bepaicV^  a  sum  of  money  (;&),  it  is  sufficient  to  say  that.the  defendant  did 

sumpsit.        not  pay,  omitting  the  disjunctive  words,  for  he  who  causes  to  pay  pays  (or)  ; 

^B^^  h  /^^  ^^^  ^  breacli  that  the  defendant  did  not  pay  several  persons  is  sufficient; 

Contract,  without  adding  the  words,  or  either  of  them  (6).  So  where  there  are 
several  defendants,  an  averment  that  "  they  have  not  paid,"  is  sufficient,  for 
payment  by  one  is  payment  by  all.  In  scire  facias  on  a  recognizance 
of  bail,  conditioned  that  if  J.  B.  and  G.  H.  be  condemned,  they  shall 
pay  or  render ;  after  an  allegation  that  J.  B.  was  condemned,  it  is 
not  sufficient  to  aver  that  J.  B.  ajid  G,  H.  did  not  pay  or  reiider, 
without  adding  '*  or  either  of  tliem,"  for  though  payment  by  one  would  be 
a.  payment  by  both,  yet  a  render  of  one  is  not  a  render  of  both,  and,  consis- 
tently with  the  allegation,  B.,  against  whom  T)nly  judgment  was,  might  have 
rendered,  which  would  have  been  sufficient  to  discharge  the  recognizance  (c). 
A  distinction  has  been  taken  between  a  contract  to  perform  a  thing  to  a 
man  or  his  assigns,  and  by  a  man  or  assigns ;  and  that  if  a  thing  be  to  be 
done  6y  a  man  or  his  assigns,  the  breach  must  be  in  the  disjunctive,  that  it 
was  not  done  by  him  or  his  assigns,  but  that  where  a  thing  is  to  be  done  to 
a  man  or  his  assigns,  it  is  sufficient  to  assign  for  breach  that  it  was  not 
done  to  him  {d)  but  there  appears  to  be  no  foundation  for  this  distinction : 
and  where  the  action  is  between  the  original  parties  to  the  contract,  as  no 
assignment  will  be  presumed,  it  will  be  sufficient  to  state  that  the  defendant 
did  not  perform  the  act  to  the  plaintiff,  without  mentioning  the  assignee  or 
heir  (e)  ;  but  if  the  action  be  by  or  against  the  assignee,  heir,  or  executor, 
the  breach  should  then  be  in  the  disjunctive  (1)  ;  and  a  declaraiJon  by  hus- 
b'ind  and  wife,  or  by  an  administrator,  merely  stating  that  the  defendant  did 
not  pay  before  the  marriage,  or  that  he  did  not  pay  since  the  death,  would  be 
bad  on  a  demurrer,  though  aided  by  verdict  (/). 

If  the  breach  vary  from  the  sense  and  sifbstance  of  the  contract,  and  be 

I  *835  ]  either  more  limited  or  larger  than  the  covenant,  it  will  be  *in8ufficient  (^) 
(2)  ;  as  in  covenant  to  repair  a  fence,  except  on  the  west  side  thereof,  a 
breach  that  the  defendant  did  not  repair  the  fence,  without  showing  that  the 
want  of  repair  was  in  other  parts  of  the  fence  than  on  the  west,  is  bad  on 
demurrer,  though  aided  by  verdict  (A).  But  it  is  essential,  where  an  ex- 
ception or  proviso  is  introduced  into  or  referred  to  by  the  obligatory  clause 
of  an  instrument,  &c.  upon  which  the  defendant  is  charged  (t),  to  negative 
the  exception,  &c.  restrictive  of  his  liability,  in  averring  the  breach; 
otherwise  the  declaration  will,  it  seems,  be  bad  after  verdict  (A).  So,  if 
the  covenant  were  for  quiet  enjoyment,  without  lawftd  disturbance,  a  breach 

{x)  1   Sid.   440,  447;  Hardr.   820;  Com.  («)  1  Stra.  228. 

Pig.  Pleader,  C;  l^trs.  281.  .    (/)  1  Ld.  Raym.  284;  1  Vent.219;  2Rich. 

(y)  Cro.  Eliz.  348;  1  Stra.  228.  C  P.  298. 

(?)  As  to  the  words,  "  or  any  part  thereof,"  {g)  Sir  T.  Jones,  125;  4  M.  &  Sel.  86;  but 

7  D.  &  R.  249.  see  8  M.  &  Sel.  162. 

(a)  1  Stra.  281 ;  1  Saund.  285,  n.  6.  {h)  Com.  Dig.  Pleader,  C.  47. 

(6)   Id.;  but  see  4  M.  &  Sel.  88.  (t)  See  ante,  228,  809. 

(O  4  M.  &  Sel.  88.  (A:)  1  T.  R.  141. 

{d)  1  Salk.  189;  5  Mod.  188. 

(1)  Sed  Vide  Duboise  v.  Van  Orden,  6  Johns.  106. 

(2)  Pomeroy  v.  Bruoe,  18  Serg.  &  Rawle,  188,Khere  the  breaob  stated  was  broader  than  tbe 
%0Tenaot. 
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merely  stating  that  the  plaintiff  was  disturbed  is  insuflBcient,  for  it  should      i^-  ^'^ 
be  that  he  was  Jegliimo  modo  disturbed  in  the  words  of  the  covenant,  or  /^f"q«  ^ 
otherwise  the  plaintiff  should  show  by  whom  he  was  disturbed,  and  how  (/)  caa^of  ao-. 
(1).     So,  where  the  declaration  is  upon  a  covenant  for  good  title,  it  should  tlon. 
be  shown  that  the  person  evicting  bad  a  lawful  title  (2)  before  or  at  the  1.  In  as- 
time  of  the  date  of  the  grant  to  the  plaintiff,  and  an  averment  that  he  had  sumpsit 
a  lawful  title  without  this  qualification,  is  too  general  and  bad  after  verdict,  ^  ^^  ^^\ 
for  it  will  be  intended  that  the  title  of  the  person  entering  is  derived  from  contract 
the  plaintiff  himself.     But  it  seems  that  the  plaintiff  is  under  no  necessity  of 
setting  out  the  title  of  the  person  who  entered  upon  him,  because  he  is  a 
stranger  to  it,  it  being  considered  suflScient  to  allege  generally  that  he  had  a 
lawful  title  before  or  at  the  time  of  the  lease  or  conveyance  to  the  plain- 
tiff (m)  (3). 

On  the  other  hand  it  is  injudicious  unnecessarily  to  narrow  the  breach. 
Thus,  where  the  breach  of  covenant  was  assigned  that  the  defendant  had  not 
used  a  farm  in  an  husband-like  manner,  ^'  but  on  the  contrary  had  commit- 
ted waste  ;  ''  it  was  held  that  the  plaintiff  could  not  give  evidence  of  the  de- 
fendant's using  the  farm  in  an  unhusband-like  manner,  if  such  misconduct 
did  not  amount  to  waste^  though  on  the  former  words  of  the  breach  such  evi- 
dence would  have  been  admissible  (ti).  The  safest  course  is  to  state  a  breach 
first  in  the  words  of  the  contract  and  then  to  superadd  that  the  defendant 
disregarding  did  so  and  so,  showing  any  particular  breaches  not  narrowing  or 
prejudicing  the  previous  general  breach,  so  that  the  plaintiff  retains  the  ad- 
vantage of  both;  and  no  inconvenience  can  result  to  the  plaintiff  from 
laying  the  breach  as  extensively  as  the  contract,  for  the  plaintiff  may 
recover  though  he  only  prove  a  part  *of  the  breach  as  laid  (o).  In  assign-  [  *336  j 
ing  the  breach  of  a  covenant  not  to  release  a  debt,  or  not  to  assign  without 
license,  it  must  be  averred  that  the  release  or  alienation  were  without  license, 
though  the  burthen  of  proof  of  license  would  still  be  affirmatively  on  the 
defendant  (p). 

The  breach  in  general  should  be  certain  and  express,  and  a  general  state- 
ment '*  that  the  defendant  has  not  performed  non  performavit^^  his  agree- 
ment or  promise,  is  bad  on  demurrer,  though  aided  by  verdict  (y)  (4).  A 
distinction  has  been  taken  with  regard  to  the  degree  of  requisite  certainty 
between  an  action  on  a  bond  conditioned  for  the  performance  of  covenants, 
and  an  action  of  covenant  (r)  ;  however,  no  such  distinction  now  prevails  {si). 
Where  to  debt  on  bond  conditioned  that  one  B.  R.  should  account  for  and 
pay  over  to  the  plaintiffs  as  treasurers  of  a  charity,  such  voluntary  contri- 

(Z)  2  Saund.  181  a.;  Com.  Dig.  Pleader,  C.  (o)  5  Taant.  27;  6  East,  437;  4  M.  &   Sel. 

47,49.  849;  an/e,  816,  817. 

(m)   2  Sannd.    181,   o.   10;    Com.    Dig.  (p)  Sir  T.  Jones,  229;  Skin.  120;  Yin.  Ab. 

Pl^er,  C.  47,  49.    And  see  post,  vol.  iL  as  Covenant,  L.  a.  48. 

to  actions  for  not  having  good  title,  and  how  {q)  Ante,  883,  note  (i) ;  Com.  Dig.  Pleader, 

to  state  the  breach,  and  M*Clel..R.  647.  C.  48;  Skin.  844;  4  Mod.  188;  3  Lev.  819;  7 

(n)  8  T.  R.  807,  187;  6  Taunt.  95,  per  Price,  660. 

Chambre,  J.     Query,  if  the  breach  had  been  (r)  1  Salk.  189;  1  Lev.  94. 

laid  under  a  videlieit,  6  Taunt.  95,  ante,  848;  (<)  See  1  B.  &  P.  042)  1  Crom.  &  M.   89; 

and  see  Earl  Falmouth  v.  Thomas,  1  Crom.  &  8  Tyr.  88,  41,  S.  C. 
M.  89;  8  Tjr.  88,  41,  60,  S..C. 

(1)  Vide  Qreenby  v:  Wilcox,  2  Johns.  1;  Wait  v.  Maxwell,  4  Pick.  88;  2  Gill.  &  Johns.  441. 

(2)  Viile  Follard  v.  Wallace,  2  Johns.  895. 

(8)  Id.  ibid.     Mihier  v.  Horton,  1  M'Clel.  k  Young,  647. 

(4)  Vide  Smith  v.  Walker,  1  Wash.  186     In  Syme  v.  Grifien,  4  Hen.  ^  Mun.  277,  it  was  held 
that  a  breach  commencing  with  **  whereas,"  and  continuing  by  way  of  recital  lo  the  end  with 
out  any  direct  averment,  was  bad  on  general  demurrer. 


886  OF  THE   DECLARATION, 

IV.  ITS      butions  as  he  should  collect  for  the  use  of  the  charity,  the  defendants  plead- 
PABTs,  &c.   ed  general  performance ;  and  the  plaintifis  rep/?erf,  that  B/K.  had  received 
cau^  of  M-   "  divers  large  sums  amounting  to  a  large  sum,  viz.  £100,  from  divers  per- 
tion.  sons  for  divers  voluntary  contributions,'*  for  the  use  of  the  said  charity, 

1.  In  as-  which  he  had  not  accounted  for  or  paid  over,  &c.,  it  was  held  on  special 
siimpsit.  demurrer  that  the  replication  was  sufficiently  certain  {t)  (1)  ;  for  it  is  agen- 
»^^^  h  /^^  ®^^^  ^^^®  ^^  pleading,  that  where  specification  of  every  particular  would  tend 
Co^^ract  to  great  prolixity,  a  more  concise  manner  of  pleading  "it  may  be  admit- 
ted (?/)  ;  and  especially  where  the  breach  lies  more  in  the  defendant's  than 
the  plaintiflF's  knowledge  less  particularity  is  required  (:r)  (2). 

Two  breaches  of  the  same  specific  stipulation  cannot  well  be  assigned 
in  one  count  (y) ;  for  this  would  clearly  amount  to  duplicity  (3),  which, 
as  we  have  already  seen  (js;),  is  a  fault  in  every  stage  of  pleading.  The 
exception  introduced  by  statute  as  regards  declarations  is  confined  to  debt 
on  bond  conditioned  for  the  performance  of  covenants,  &c. :  in  this  case 
several  breaches  may  be  assigned  in  one  count  (a)  (4).  But  at  common 
law  also,  where  the  defendant's  contract  was  general,  and  several  distinct 
breaches  thereof  can  i/i  fact  be  committed,  as  if  a  tenant  agree  to  observe 
the  due  course  of  husbandry,  which  is  obviously  an  engagement  capable  of 
embracing  numerous  acts  of  good  husbandry,  and  extending  over  the  whole 
tenancy,  the  declaration  may  then  state  several  breaches,  as  difierent  viola- 
[  ♦SST  ]  tions  of  *the  rules  of  good  husbandry  (6)  (5)  ;  and  the  Reg.  Gen.  Hil.  T.  4 
W.  4,  though  it  forbids  several  counts  on  the  same  cause  of  action,  permitE 
several  breaches. 

In  point  of  form  it  has  been  usual  in  assumpsit  to  introduce  the  state- 
ment of  the  breach,  with  the  allegation  that  the  defendant  **  contriving 
and  fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the 
plaintiff,  neglected  and  refused,  &c."  But  this  introduction  is  unnecessa- 
ry;  the  gist  of  the  action  of  assumpsit  being  the  injury  sustained  by  the 
pUintifiF  from  the  breach  of  promise,  without  regard  to  the  defendant's  in- 
tention of  fraud  (c).  And  in  declaration  against  a  peer  the  imputation  of 
fraud  was  always  to  be  omitted  (rf).     And  the  form  of  breach  prescribed 

(0  8  T.  R.  468  ;  1  B.  4-  P.  640  ;  8  East,  («)  Ante,  226. 

85  ;  and  see  1  Price,  109  ;  6  Taunt  45,  47  ;  (a)  Jinte,  227. 

7  B.  &  C.  812  ;  1  M.  &  R.  497,  S.  C.  {b)  4  East,  154  ;  pott,  toI.  ii.;  see  the  form 

(u)  Ante,  235.  by  a  landlord  against  a  tenant,  2  Chitty  on 

(x)  8  T.  R.  462;  1  Lutw.  421  ;  8  East,  80;  Pleading,  6th  edit.  191. 

ante,  284.  (c)  6  East,  448;  Gilb.  Hist.  C.  B.  66. 

(2/)  Com.  Dig.  Pleader;  G.  88;  arUe,  226;  1  {d)  Imp.  K.  B.  6th  edit.  526. 
Crom.  &  M.  89;  3  Tyr.  88,  41. 

I'  '.111!  I  «  .  .lllllJl 

(1)  Vide  Hughes  v.  Smith,  5  Johns.  168.  When  the  breach  assigned  was  that  the  defendant 
as  under  sheriff  had  collected  monies  to  the  amount  of  1000  dollars,  which  he  had  refused  to  ac- 
count for  and  pay,  and  it  was  held  sufficient  Vide  Postmaster-General  U.  S.  v»  Cochran,  2 
Johns.  515,  and  the  cases  cited,  ante,  p.  865. 

(2)  Vide  Wilcocks  v.  Nichols,  1  Price,  109. 
(8)  Vide  Taft  v.  Brewster,  9  Johns.  826. 

(4)  Taft  V,  Brewster,  9  Johns.  834.  Et  Vide  Postmaster-General  U.  S.  v.  Cochran-,  2  Johns. 
415;  Monroe  v.  Allaire,  2  Caincs,  828. 

(6)  The  following  paragraphs  immediately  ibilow  in  the  text  of  the  fourth  edition — •«  Where 
several  breaches  of  the  condition  of  a  bond  are  assigned  under  the  statute,  it  is  usual  to  allege 
that  they  are  assigned  by  virtue  or  in  pursuance  of  the  statute,  but  this  seems  unnecessary, 
statute  being  a  public  law,  and  the  assignment  of  several  breaches  a  matter  of  right  without 
the  leave  of  the  court."  The  note  to  which  contains  a  reference  to  the  following  authorities— 
Com.  Dig.  title  Pleader,  2  V.  2.— 1  Hen.  Bla.  376,  878.— 1  Wils.  219.— Cowp.  500,  601.— Andr. 
108.  13  Eafrt,  8,  Mr.  Dunlap  has  added  in  support  of  the  text  a  reference  to  Munro  v.  AUaire, 
2  Caines,  828. 
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hj  Trin.  T.  1  W.  4,  is  a  sufficient  model,  and  obviously  intended  that  in      ^^-  ^" 
future  pleadings  such  useless  verbiage  should  be  omitted  (e).  ^M^Th^' 

The  ofnhsion  of  a  breach   cannot  be   aided   or  cured  even  by  verdict  cauae  of « 
(/).     But  the  insufficiency  of  the  breach  will  in  general   be  aided  by  a  tion. 
verdict,  by  the  common  law  intendment  that  it  is  not  to  be  presumed  that  1-  In  as- 
either  the  judge  would  direct  the  jury  to  give,  or  that  the  jury  would  have  ^^™P^*' 
given  the  verdict  without  sufficient  proof  of  the  breach  of  contract  {g)  ^^^^^^^ 
(1).     Therefore,  where  in  an   action  against  husband  and  wife  on  the  cov-  Contract. 
enant  of  the  wife  whilst  sole  to  perform  an  award,  it  appeared  that  the  Several 
award  was  made  after  the  marriage,  which  was  a  legal  revocation  of  the  B'«*ches. 
arbitrator's  authority,  and  consequently  the  breach  was  improperly  assigned 
in  the  non-performance  of  such   award,  it  was  decided  that  the  plaintiff 
was   entitled   to  recover;   because  it  appeared  that  the  feme  h^d  broken 
her   covenant  by   the   very   act   of  marriage,    which,   though    a   different 
breach    to    that    assigned,  was    sufficient    after    verdict    to    support    the 
declaration  (A).     And  where   in  an  action  of  replevin  bond,   the  breach 
prominently  laid  and  intended  to  be   charged,  but  which   was   defective, 
was  the  non-return  of  the  distress,  the  Court  held  after  verdict  that  the 
declaration  might  be  upheld  in  regard  to  a  breach  by  not  prosecuting  the 
replevin  «uits  with  effect;  which,  though  not  expressly  declared  upon,  was 
to  be  collected  from   the  declaration  (i).     We    have   however  seen    that 
in  some  instances  a  defective  statement  of  a  breach,  as  of  a  covenant  for 
quiet  enjoyment,  will  be  fatal  even  after  verdict  (A:)  (2).  .  And  if  one  of 
two  breaches,  or  part  of  a  breach,  bo  improperly  assigned,  leaving  a  sufficient  ,.    ,  qq 
breach    to    support    the    count,    the    defendant    *cannot    demur    to    the  L      ^^°  J 
whole  (l) :  although   if  in   such    case  the   defendant   plead,    and   general 
damages  be   given  /upon  the   whole   declaration,  the  judgment  might  be 
arrested  (m)  (8). 

A  very  sensible  author  has  observed  that  since  the  Reg.  Gen.  Hil.  T. 
2  W.  4,  has  subjected  the  unsuccessful  party  to  the  costs  thereof,  it  is 
advisable  when  there  has  been  a  part  payment  or  part  performance^  ex- 
pressly to  admit  the  same  on  the  face  of  the  declaration,  and  thereby  de- 
prive the  defendant  of  all  pretence  for  pleading  such  part  payment  or  per- 
formance (n). 

Whenever  there  has  been  a  breach  of  contract,  the  plaintiff  must  necea- 


{e)  Sec  poti^  Tol.  i?. 

(/)  Hob.  168,  283. 

{g)  Sir  T.  Jones,  125;  1  Salk.  140-  4  Mod. 
188  h.;  Skin.  844;  6  East,  270.  271;  Cora. 
D'g.  Pleader,  0.  48;  1  Saund.  228,  n.  1.  Bad 
breach  when  not  cured  by  pleading  over,  7 
Price,  650. 

(A)  5  East,  270,  271. 

(t)  5  B.  &  C.  284,  806;  8  D.  &  R.  72,  S. 
C. 

(k)  2  Sattnd.  181,  n.  10.    And  see  1  Sid. 


440;  6  Tannt.  140;  1  Marsh.  595;  ante,  883^ 
225.     Sid  quare, 

(l)  5  B.  &  Aid.  712;  1  D.  &  R.  861,  S.  C; 
see  1  Saund.  285;  8  T.  R.  874;  6  B.  &  Aid. 
652;  1  D.  &  R.  282,  8.  C;  6  East,  883;  11  Id, 
665;  8  B.  &  C.  70. 

(m)  6  M.  &  Sel.  0;  2  Saund.  171  a,  note. 
How  corrected,  &c.  id. 

(n)  Bosanquet's  Rules,  60,  note  48;  and 
post,  yoL  ii.  where  see  forms. 


(1)  Weigley  v.  Weir,  7  Serg.  &  R.  810.  Vide  Thomas  v.  Roosa,  7  Johns.  461;  Harsel  v,  M. 
Alexander,  8  Rand.  94.  It  is  sufficient  to  aUege  that  the  defendant  **  has  not  paid  said  sum  *' 
without  alleging  that  he  has  not  paid  any  part  of  it.  ».)udgon  v.  Eslava,  Minor,  8. 

(2)  Where  it  appeared  from  the  plaintiff's  own  showing,  that  the  breach  alleged  could  not 
have  taken  place  before  the  action  was  brought,  it  was  held  bad  after  verdict    Gordon.v.  Ken 
nedy,  2  Binn.  287. 

(8)  As  to  the  proper  mode  of  pleading  where  some  of  the  breaches  of  covenant  are  not  well 
assigned,  Wait  v.  Maxwell,  4  Pick.  87. 
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sarily  be  entitled  to  sojne  Dama(/^s,  and,  however  difficult   it  may  bo  tu 
PARTS,  &o.  ascertain  the  amount,  the  Court  must  give  judgment  for  such  damages,  in 
5thly.  Tho     all  personal  actions  (o).    The  damages,  however,  must  be  proximate  and  not 
Suon  remote  or  depending  upon  a  contingency,  and  therefore  in  an  action  fur 

1.  In  lis-  not  replacing  stock  (;y),  it  will  be  of  no  avail  to  state  in  the  declaration 
Bumpeit  that  the  plaintiff  was  prevented  from  completing  an  advantageous  con- 
6.  The  dam  tract  he  had  entered  into  (y).  Such  damages  as  may  be  presumed 
ages.  necessai'ily   to   result   from   the   breach   of  contract,  need   not  be   stated 

with  any  great  particularity  in  the  declaration  (1).  -Therefore,  in  an  ac- 
tion for  not  accepting  goods  sold  to  the  defendant,  damages  resulting  from 
a  fall  of  the  market  price  may  be  recovered  under  a  special  count,  with  a 
general  allegation  of  the  loss  and  profit,  without  averring  that  tlie  value  of 
the  goods  was  less  at  the  time  the  contract  was  broken  than  when  it  was 
made  (r).  But  in  other  cases  it  is  necessary  to  state  the  damage 
arising  from  the  breach  of  contract  specially  and  circumstantially  in  order 
to  apprize  the  defendant  of  the  facts  intended  to  be  proved,  or  the  plaintiff 
will  not  be  permitted  to  give  evidence  of  such  damage  on  the  trial  (^)  (2). 
And  where  the  plaintiff  seeks  to  recover  special  damage  in  regard  to  the 
non-completion  by  third  persons  of  contracts  the  plaintiff  had  made  with 
them,  the  names  of  such  third  persons  should  be  stated  (^).  « In  some 
[  *339  ]  cases,  where  the  plaintiff  seeks  to  recover  damages^  he  must  *declare 
specially,  though  he  might  have  recovered  the  principal  part  of  bis  demand 
under  a  common  count;  thus,  in  an  action  against  the  vendor  of  an  ea« 
tate,  for  not  making  a  good  title  to  or  conveying  the  same,  only  the  deposit 
money  can  be  recovered  under  the  count  for  money  had  and  received, 
and  if  the  purchaser  proceed  for  interest  and  expenses,  he  must  declare 
specially,  stating  such  expenses  and  the  loss  arising  from  the  not  having 
the  use  of  the  deposit  money,  &c.  Cz/).  And  where  a  sum  is  named 
as  a  peiiolty  (a-^T,  the  plaintiff  may  proceed  for  general  damages,  and  may 
recover  them  beyond  the  amount  of  the  penalty  (y).  The  damages  should 
be  stated  according  to  the  facts  of  the  case  and  evidence,  but  no  incon- 
venience will  arise  from  the  statement  of  the  damage  or  injury  l)eing  lar- 
ger than  the  proof  (3)  :  thus,  in  a  declaration  on  a  policy  of  insurance, 


(0)  1  Dow's  Rep.  207. 

(p)  As  to  the  damages  in  this  action,  2 
Taunt.  267;  7  Id,  14. 

{q)  Per  Cur.  in  Parkins  and  Howard,  K. 
B.  Trinity  Term,  1817.  What  are  not  dama- 
ges recoverable,  see  8  East,  8  ;  1  Campb.  187; 
6  Taunt.  484.  In  an  action  for  breach  of  a 
warranty,  plaintiff  may  recover  costs  paid  by 
him  to  a  third  person  to  whom  he  warranted  ; 
2  Marsh.  431  ;  7  Taunt.  153  ;  and  see  Holt*s 
N.  P.  C.  48  ;  6  Taunt  247,  8  B.  &  P.  861. 

(r)  9  B.  &  C.  146,  162. 

(s)  As  to  damages  in  general,  see  Vin.  Ab. 


Damages,  and  Sayor^s  Law  of  Damages  ;  Chit 
juD.  Contr.  386,  840,  4'C.  ;  and  see  poit  as  to 
the  statements  of  damages  in  actions  for  iorU, 

(0  See  1  Saund.  243  c.  note  5;  11  Price,  19. 

(m)  See  4  Esp.  Rep.  223;  1  3.  &  P.  306;  2 
Bla.  Rep.  1078;  poit,  vol.  ii.  13  Bast,  98;  2 
Bing.  4. 

(x)  As  to  the  distinctions  between  a  penalty 
and  liquidated  damages,  see  6  Bing.  141;  Chit 
jun,  Contr.  886. 

(y)  13  East,  443;  1  Holt,  N.  P.  Rep.  44;  6 
B.  &  C.  224,  9  D.  &  R.  3G9,  S.  C. 


(1)  The  damages  sustained  are  matter  of  evidence,  and  need  not  be  alleged,  nor  are  they 
scarcely  ever  stated,  but  in  a  general  manner.     Barrusco  v.  Maden,  2  Johns.  149. 

(2)  Dartnall  v.  Howard,  6  Dowl.  &  Ryl.,442.  Special  damages,  such  as  the  law  will  not  im> 
ply  from  the  facts  stated,  must  be  specially  laid  in  the  declaration.  Ryerson  9.  MarseiUls,  1 
Harr.  460;  2  Greenl.  Ev.  §  264;  Dickinson  v.  Boyle,  17  Pick.  78. 

(8)  Where  the  plaintiff  claims  more  damages  than  on  the  face  of  the  declaration  appear  to  be 
due,  it  will  not  vitiate,  especially  after  venlict,  for  the  amount  of  the  damages  being  ascertained 
by  the  jury,  it  is  to  be  presumed  they  were  assessed  according  to  the  proofl  Van  Bcnssdaer  0. 
Platner,  -2  Johns.  Cas.  18. 
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Stating  a  total  loss,  a  partial   loss   may  be  recovered  {z).     Where  it  is  iv.  its  parts 
positively  and  expressly  averred  in  the  declaration  that  the  plaintiff  has  sus-  J^' 
tained  damages  from  a  cause  subsequent  to  the  commencement  of  the  action,  cauie  of  jw- 
or   previous   to   the   plaintiff's   having  any  right  of  action,  and  the  jury  tion. 
give   entire   damages,  judgment  would    be   arrested  (1) ;    but   where   tlie  ^*  ^°  ?■ 
cause  of  action  is  properly  laid,  and  the  other  matter  either  comes  under  a  ^^™P® 
scilicetj  or  is  void,  insensible,   or  impossible,   and  therefore  it  cannot   be 
intended  that  the  jury  even  had  it  under  their  consideration,  the  plaintiff  will 
bo  entitled  to  his  judgment  (a)  (2).     The  jury  cannot  give  more  damages 
than  are  laid  at  the  end  of  the  declaration  (6).     And  if  they  should  do  so, 
the  surplus  should  bo  remitted  before  judgment  has  been  entered  (3).     If 
the  plaintiff  have   merely  incitrred  liability  to   pay  costs  without;  having 
actually  paid  the  amount,  the  declaration  should  be  fr<amed  accordingly  (c), 
and  even  noting  and  postages  on  a  bill  must  be  declared  for  specially  or  can- 
not be  recovered  (rf). 

The  Common  Counts  in  Assumpsit  are  frequently  sufficient  without  any  xiie  co/n- 
special  count ;  and  even  where  the  declaration  contains  a  special  count  it  is  mon  counts 
in  general  advisable  to  insert  one  or  more  of  the  common  counts.     Although  in  assumpsit. 
the  pleading  rules,  Hil.  T.  4  W.  4,  now  prohibit  the  use  of  more  than 
07ie  count  on  the  same  cause  of  action,  excepting  that  a  count  upon  an 
account  stated  is  always  admissible  in  addition  to  another  count  whether 
special  or  common,  but  which  still  in  prudence,  as  regards  costs  under  Reg. 
Gen.   Hil.    Term,    2   W.    4,    should  *never   in   practice   be  added,  unless  [  *340  ] 
there  be  adequate  ground  ftr  expecting  to  prove  it.     Though  it  is  a  rule 
that  when  there  was  an  express  contract  the  plaintiff  cannot  resort  to  an 
implied  one  (c)  (4),  yet  he  may  in  many  cases  recover  on  the  common 
county  though  there  were  a  special  agreement,  provided  it   has  been  exe- 
cuted (6)  or  completely  performed  (/).     A  common   count   used  some- 
times to  save  a  verdict  where  the  evidence  varied  from  the  special  count ; 
thus,  if  the  plaintiff  declared  specially,  as  having  built  a  house   accord- 

(z)  2  Burr.  904  ;  1  Bla.  Rep.   198;  Mar-  (rf)  2  Crom.  if  J.  408. 

shall  on  Insurance,  629;  Soyer  on  Damages,  (c)  2  T.  R.  105,  640  ;  8  East,  80,  86;  6  T. 

46;  Tidd,  9tli  edit.  871.               .  R.  826;  1  Stra.  648;  8  B.  &  P.  247. 

(a)  2  Saund.  171,  b.  (/)  See  poiU  347  to  849,  and  exceptions 

(6)  Tidd,  9lh  edit.  896.  there  stated. 

(c)  Pritchett  v.  Boevy,  8  Tyr.  949. 

(1)  Vide  Gordon  v.  Kennedy,  2  Binn.  287. 

(2)  Shaw  V.  Wile,  2  Rawle,  280. 

(3)  Tenant  v.  Gray,  6  Munf.  494  ;  Harris  v.  Jaffniy,  8  Har.  &  Johns.  546  ;  Hoit  v.  Malony, 
2  N.  Hamp.  822  ;  Crist  v.  Hodges,  8  Dev.  208. 

(4)  Vide  Richardson  v.  Smith,  8  Johns.  489  ;  Barlingame  v.  Burlingame,  7  Cow.  98,  94  ; 
Londregon  v.  Crowley,  12  Conn.  568.  Where  there  is  a  special  agreement  to  pay  for  goods  or 
services  in  any  other  way  than  in  money,  it  must  be  specially  declared  npon.  Raulett  v,  Moore, 
1  Foster,  836. 

(5)  Indebitatus  assumpsit  will  lie  to  recover  the  stipulated  price  dae  on  a  special  contract, 
Dot  under  seal,  where  the  contract  has  been  completely  executed,  so  that  only  a  duty  to  pay  the 
money  remains.  Perkins  v.  Hart,  11  Wheat.  237  ;  Sykesr.  Summerel,  2  Brown,  227  ;  Jewell 
r.  Shroeppel,  4  Cowen,  664  ;  Giusten  v.  Burke,  2  Har.  &  Gill,  295  ;  Snyder  t>.  Castor*  4  Yeates, 
358  ;  Cochran  v  Tatum,  8  Monro,  405  ;  Feeter  v.  Heath,  12  Wend.  477  ;  May  t'.  Wakefield,  7 
Vermt.  228  ;  Coursey  v.  Covington,  5  Har.'  &  Johns.  45  ;  Wood  v.  Gee,  8  M'Cord,  421;  Badg- 
ley  V.  Bates,  Wright,  705  ;  Fowler  v.  Austin,  1  Howard,  (Miss.)  156  ;  Bomeiser  v.  Dobson,  5 
Wharton,  398;  Mattocks  v.  Lyraan,  16  Vermont,  113;  Ames  v,  Le  Rue,  2  M'Lean,  216;  Ber- 
trand  v.  Byrd,  6  Pike,  651;  Brown  v.  Ralston,  9  Leigh,  632;  Carson  v,  Allen,  6  Dana,  896 — 
and  it  is  not  in  such  case  necessary  to  declare  upon  a  special  agreement.  Bank  of  Columbia  v. 
Patterson,  7  Cranch.  299;  Felton  v.  Dickinson,  10  Mass.  287  ;  Sheldon  v.  Cox,  6  Dowl.  &  Ryl. 
277;  9  Peters.  U.  S.  641;  Baker  v.  Qorej,  19  Pick.  496  ;  Pettier  «.  Sewell,  12  Wend.  386. 
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5thly.  The 
Ci\\i^  of  ac- 
tion. 

1.  In  as- 
Bumpsit. 

Com  m  on 
counts. 


ing  to  an  agreement,  if  he  failed  to  prove  that  be  had  built  it  pursuant 
to  agreement,  he  might  still  in  some  cases  recover  on  the  common  count 
for  the  work  and  labor  actually  done  {g)  (1).  And  where  a  bill  of  ex- 
change, or  promissory  note,  upon  an  improper  stamp,  bad  been  taken  in  pay- 
ment of  a  debt)  the  pLjrintiff  was  at  liberty  to  resort  to  the  common  counts 
appropriate  to  the  original  debt  (A)  (2),  and  which  additional  counts  is 
now  expressly  permitted  to  be  added  in  an  action  on  a  bill  or  note.  Ho 
may  also  ground  his  chiim  upon  such  counts,  if  applicable  to  the  original 
consideration,  in  cases  where  the  bill  or  note  has  been  dishonored,  and  the 
defendant,  when  necessary,  has  had  due  notice  (i).  But  where  the  de- 
mand is  founded  upon  a  written  agreement,  which  ought  to  be,  but  is  not 
stamped,  plaintiflf  was  not  permitted  to  resort  to   an   implied  contract,  in 


(g)  Bee  post,  848,  349. 

(A)  1  East,  58;  Chit  on  Bills,   7th  edit. 


863,  866;  Phillips  on  Ev.  5th  ed.  toI.  i.  509. 
(t)  See  pott,  847. 


(1 )  Where  a  party  declares  on  a  special  contract,  seeking  to  reoover  thereon,  but  fails  in  his 
right  so  to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be  such  that,  suppos- 
ing there  hnd  been  no  special  contract,  he  might  still  have  recovered  for  money,  paid,  or  for 
ivork  and  labor  done.  Cooke  v.  Manstone,  1  New.  Rep.  855;  Tuttle  v.  Mayo,  7  Johns.  182; 
Linningdale  v.  Livingston,  10  Johns.  186;  Keyes  r.  Stone,  5  Mass.  891.  Or  for  use  and  oc- 
cupation, (Perrine  v.  Hankinson,  6  Halst.  181.)  or  for  money  had  and  received,  Schillioger  v- 
M*Cann,  6  Greenl.  864.  And  although  the  plaintiff  may  resort  to  the  general  counts  without 
having  attempted  to  prove  the  special  agreement,  yet  in  no  case  can  he  recover  on  the  general 
counts  where  the  special  agreement  continues  in  force.  Linningdale  v.  Livingston,  10  Johns. 
87;  Raymond  v.  Bcamard,  12  Johns.  274;  Wilt  v.  Ogden,  18  Johns.  56;  Jennings  v.  Camp,  Id. 
94;  Felton  r.  Dickinson,  10  Mass.  287;  Shepard  v.  Palmer,  6  Conn.  100;  Speake  v.  Sheppard, 

6  Har.  &  Johns.  81 ;  Arnold  v.  Faxton,  6  J.  J.  Marsh.  505 ,  Stevens  v,  Cushing,  1  N.  Mamp. 
17;  Blair  v.  Asbury,  4  Porter,  435;  Crammer  v.  Graham,  1  Blackf.  406;  Outwater  v.  Bodge, 

7  Cowen,  85;  Porter  v.  Beltzhoover,  2  Harrington,  484;  Ames  ».  Le  Rue,  2  M'Lean,  2x6; 
Londegron  v.  Crowles,  12  Conn.  558;  Fowler  t>.  Austin,  1  Howard  (Miss.)  156;  Morrison  v. 
Ives,  4  Smedes  &  Marsh.. 652;  StoUings  v.  Sappington,  8  Missou.  118;  Christy  v.  Price,  7  Mis- 
sou.  430;  Charles  v.  Dana,  2  Shepley,  383;  Ames  v,  Sloat,  Wright,  577. 

Indebitatus  assumpsit  will  not  lie  where  the  agreement  is  not  for  payment  of  money,  but  ibr 
the  doing  of  some  other  thing;  the  action  in  such  case  must  be  special,  Spratt  v,  McKinney.  1 
Bibb.  595;  Brookes  v.  Scott,  2  Munf.  844;  Cochran  v.Tatum,  8  Monro,  405;  Snedicor  v.  Leech- 
man,  10  Alabama,  830;  Burrall  v.  Jacot,  1  Barbour,  165.  Where  goods  are  sold  and  delivered 
on  a  spocinl  contract,  that  the  buyer  shall  pay  therefor  in  town  orders  payable  at  a  future  day, 
and  he  fails  to  procure  the  orders,  the  seller  cannot  maintain  indebitatus  assumpsit  for  the  goods 
before  the  time,  when  the  orders  were  to  be  payable,  has  expired.  Before  that  time,  his  only 
remedy  is  by  an  action  for  breach  of  the  special  agreement.  Hunneman  v.  Grafton,  10  Metcalf, 
454.  See  Allen  v.  Ford,  19  Pick.  217;  Yale  v.  Coddington,  21  Wend.  175;  Martin  r.  Fuller, 
16  Vermont,  108.  And  where  the  plaintiff  declares  specially  he  cannot  recover  on  evidence  ap- 
plicable to  the  general  counts  only;  such  evidence  being  objected  to.  Davenport  v.  Wheeler,  7 
Cowen,  281;  Hollinshead  v.  Mactier,  18  Wend.  276.  In  that  case  it  was  held,  that  if  a  man 
contract  to  work  by  special  contract  so  £ir  as  the  work  was  done  according  to  the  contract,  the 
compensation  should  be  according  to  the  contract;  but  as  to  that  part  where  the  contract  was 
abandoned,  he  should  recover  according  to  the  work  done  as  if  no  contract  had  existed.  The 
same  rule  was  adopted  by  the  court  in  Dubois  v.  The  Delaware  and  Hudson  Canal  Company,  4 
Wend  280.  See  also  Merrill  v.  The  Ithaca  &  Oswego  Rail  Road  Co.,  16  Wend.  586.  See 
Chitty  Cont.  (5th  Am.  eti.)  566  n.  1.  569  n.  2.  • 

(2)  So  in  an  action  against  two  defendants  upon  a  promissory  note,  if  the  note  be  void  as  to 
one  of  them,  the  plaintiff  may  recover  against  both  on  the  general  counts.  Wilkins  v.  Reed,  6 
Greenl.  220.  A  promissory  note  is  evidence  under  the  money  counts  in  an  action  by  the  indor- . 
see  against  the  maker.  New  Jersey  B.  Co.  v.  Myers,  7  Halst  141.  So  in  an  action  against  the 
indorser.  Ellsworths.  Brewer,  11  Pick.  816;  State  Bank  v.  Hurd,  12  Mass.  172;  Hodges  v. 
Holland,  16  Pick.  895;  Remsey  v.  Duke,  1  Mortis,  885;  Knight  v.  Fox,  1  Morris,  805;  King 
V.  Wall,  1  .Morris,  187;  Goodwin  v.  Morse,  9  Metcalf,  278;  Moore  v.  Moore,  9  Metcalf,  417. 
See  Wild  v.  Fisher,  4  Pick  421 ;  Ramsdell  v.  Scale,  12  Pick.  126;  Webster  v.  Randall,  19  Pick. 
18,  even  though  it  was  payable  in  foreign  bills.  Young  v.  Adams,  6  Mass.  182;  or  if  the  maker 
signed  merely  for  the  accommodation  of  the  payee.  Cole  v.  Cushing,  8  Pick.  48;  and  although 
it  does  not  purport  to  be  for  value  received.  Townsend  v.  Derby,  8  Metcalf,  368.  So  a  check 
on  a  bank,  in  which  the  drawer  has  no  funds,  may  be  given  in  evidence  under  the  money  counts, 
in  an  action  against  the  drawer,  without  showing  presentment  Cushing  v.  Gore,  15  Mass.  69. 
See  EllU  »,  Wheeler,  8  Pick.  18;  Ball  v.  Allen,  15  Mass.  488. 


BODY  OR  SUBSTAlfOE — ^I.   IN  ASSUMPSIT. 


a340 


order  to  avoid  the  production  of  such  express  agreement  {k)  :  and  if  there      ^^-  ^^ 
were  no  privity  between  the  parties  independently  of  the  special  contract,  the  ^^   ' 
common  counts  would  be  of  no  avail  (/).     The  entering  of  a  nolle  prosequi  cauw  of  ao- 
to  a  special  count  would  not  bar  a  recovery  upon  a  common  count  for  the  tion. 
same  demand  (/n).  1.  Inw- 

Common  counts  in  an  action  of  assumpsit  are  founded  on  express  or  ira-  »"™iwi*- 
plied  promises  (w )  to  pay  money  in  consideration  of  a  precedent  and  exist hij  ^^^^^^ 
debt.     In  general  the  consideration  must  have  been  executed^  not  executory 
and  the  plaintiff  must  have  been  entitled  to  payment  in  money ^  not  merely 
to  the  delivery  of  a  bill  of  exchange  or  of  goods,  unless  the  time  for  payment 
of  such  bill  has  expired  (o). 

It  has  been  said  that  the  common  counts  will  not  lie  in  any  case  in  which 
debt  is  not  sustainable  (p)  (1).  This  may  be  true  as  a  general  rule,  but 
there  are  some  exceptions.  Thus  debt  on  simple  contract  could  not  be  main- 
tained against  an  executor,  to  recover  a  dcbf  which  was  *due  from  the  testa-  [  *341  ] 
tor  (y),  (but  which  was  altered  by  8  &  4  W.  4,  c.  42,  14) ;  nor  can  debt 
be  brought  for  the  recovery  of  part  of  a  debt  payable  by  instalments,  the 
whole  of  which  have  not  accrued  due  (r) ;  but  assumpsit  may  be  maintained 
in  both  cases.  It  has  also  been  doubted  whether  dobt  lies  on  a  quantum 
meruit  count  («) ;  but  certainly  such  count  was  sufficient  when  framed  in 
assumpsit. 

The  common  counts  were  of  four  descriptions.  1st,  The  indebitatus 
count  2dly,  The  quantum  meruit,  3dly,  The  quantum  valebant ;  and 
4thly,  The  account  stated. 

The  indebitatus  assumpsit  count  (/),  since  the  Reg.  Gen.  Hil.  Term,  4  Indebitatwt. 
W.  4,  state^s,  that  "  the  defendant,  on,"  &c.,  (a  named  day  before  the  issuing  «««"/«/"* 
of  the  first  process  in  the  action)  (u),  was  indebted  to  the  plaintiff  in  a 
named  sum  of  money,  for,  &c.  [as  for  use  and  occupation,  or  for  real  proper- 
ty sold  (a:),  or  goods  sold,  or  for  personal  services,  or  for  money  lent,  paid, 
or  had  and  received,  or  for  interest,  or  for  some  other  pre-existing  debt  on. 
simple  contract,  incurred  at  the  defendant's  request;]  and  that  being  so 
indebted,  tlie  defendant,  in  consideration  thereof,  then  promised  the  plaintiff 
to  pay  him  the  said  sum  of  money  on  request "  (2). 


(k)  2  B.  &  P.  118;  8  Esp.  Rep.  213;  I  N. 
£.  278;  2  Marsh.  278.  If  the  plaintiff  cm 
make  out  his  case  without  prodacing  a  written 
agreement,  or  liirHjIosing  that  there  is  one,  the 
defendant  cannot  produce  it  unless  it  be 
stamped,  see  6  Uing.  832. 

(0  8  M.  &  Hel.  173;  8  Campb.  101;  Chitty 
on  Bills,  7th  ed.  864;  Phillips  on  £v.  6th  ed. 
Tol.  ii.  109. 

(m)M.  &M.  811. 

(n)  There  is  not,  in  pleading^  any  dififer- 
ence  between  an  express  and  implied  promise. 

(o)  Poit,  846. 

(p)  Salk.  23;  2  Lev.  16^,  Cartb.  276. 

iq)  Ante,  118. 

(r)  Id. 


(»)  Ante,  109  note  {q). 

It)  See  the  form,  toI.  ii. 

(u)  The  exact  time  is  not  material  in  the 
common  counts;  but  where  there  i»  a  special 
count  on  a  bill  of  exchange,  &c.  preceding,  the 
common  counts,  it  is  usual  and  proper  in  the 
first  common  count  to  lay  the  day  after  the  bill 
was  due,  or  other  special  cause  of  action  was 
complete;  and  in  the  subsequent  counts  and  in 
the  breach  to  refer  to  the  last  mentioned  day ; 
1  Wils.  88.  Venue  is  now  to  be  omitted  in  the 
body  of  the  count,  but  time  is*  still  to  be  re- 
peated to  every  traversable  allegation,  or  the 
defendant  may  demur  specially. 

(x)  Sed  qua  re  if  it  fies  for  real  property 
sold,  &o.    See  pott,  848,  S44. 


(1)  Where  there  is  a  subsisting  unexecuted  agreement  indebitatus  assumpsit  will  not  lie. 
StoUings  V.  Sappington,  8  Miasou.  US;  Christy  v.  Price,  7  Missou.  480;^  Chambers  r.  King,  8 
Missou.  517;  Charles  r.  Dana,  2  Shepley,  883;  Ames  v.  Sloat,  Wright,.  677;  HaU.  v,  Blake, 
Wright,  480  \Vhere  damages  are  claimed  fur  the  breach  of  a  special  c(ntract  the  declaration 
must  count  on  the  contract.  Royalton  v.  R.  &  W.  Turnpike  Co.  14  Veiraont,  311;  Mann  v, 
Locke,  UN.  Hamp.  246. 

(2)  A  declaration  in  indebitatus  assumpsit,  though  it  aver  neither  tino,  nor  place,  nor  anj 
request  to  pay,  is  good  on  general  demurrer.    Keyser  v.  Shafer,  2  Cowen,  487. 
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AciciL\  \ 

stated. 


The  Comm 
Breach  b« 
fore  Reg. 
Gen.  Trin. 
T.  1  W.  4. 


Of  theappli 
cation  of 
these  ooantk 
.n  geaLTiftl. 


The  quantum  meruit  count,  instead  of  Btating  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  sum  of  money  for  work,  &c.,  as  in  the 
indebitatus  count,  was  in  this  form,  *'  and  whereas  also,  afterwnrdd.  to  wit, 
on,  &c.  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
had  done  work,  &c.  {^stating  the  subject-matter  of  the  debt  according  to 
the  fact ^  and  usually  as  in  the  indebitatus  count),  he  the  defendant  promised 
the  plaintiff  to  pay  him  so  much  money  as  he  therefore  reasonably  deserved 
to  have; ''  and  the  count  then  averred,  '*  that  the  plaintiff«therefore  deserved 
to  have  a  named  sum,  whereof  the  defendants  afterwards,  to  wit,  on,  &c. 
aforesaid,  had  notice." 

The  quajitum  valebant  count  was  in  general  confined  to  the  case  of  a 
claim  for  goods  sold^  and  instead  of  the  quantum  meruit,  stated  that  *'  the 
defendant  promised  to  pay  so  much  as  the  goods  were  reasonably  worth  ;  " 
and  concluded  -with  a  corresponding  averment  that  they  were  reasonably 
worth  a  named  sum,  and  that  the  defendant  had  notice  thereof  In  other 
respects  this  count  was  similar  to  the  quantum  meruit.  Although  Sir  William 
Blackstone  mentions  the  quantum  meruit  and  valebant  as  useful,  and  as 
then  to  have  been  ^supposed  necessary  precautions  to  avoid  the  risk  of  the 
plaintiff's  not  being  able  to  prove  an  agreement  to  pay  o, fixed  pric^ ;  the 
opinion  of  the  profession  has  long  been  that  such  quantum  meruit  and  qvan* 
turn  valebant  counts  are  wholly  unnecessary,  and  that  under  an  indebita- 
tus count  in  assumpsit  or  debt  the  plaintiff  may  recover,  although  there 
be  no  evidence  of  a  fixed  price,  and  Reg.  Gen.  Trin.  T.  1  W.  4,  prescribing 
forms  of  indebitatus  counts  may  be  considered  as  virtually  abolishing  the 
quantum  meruit  and  valebant  counts. 

The  account  stated  still  retains  its  original  utility.  It  alleges,  that  '*  the 
defendant  on  a  named  day,  month,  and  yean  accounted  with  the  plaintiff  of 
and  concerning  divers  sums  of  money  before  then  due  from  the  defendant  to 
the  plaintiff,  and  then  in  arrear  and  unpaid,  and  that  upon  such  accounting, 
the  defendant  was  then  found  to  be  in  arrear  to  the  plaintiff  in  a  named 
sum,  and  that  being  so  found  in  arrear  and  indebted,  the  defendant 
in  consideration  thereof  then  promised  the  plaintiff  to  pay  him  the  same 
on  request.'^ 

Upon  these  counts  the  Common  Breach  was,  *'  Yet  the  said  defendant, 
not  regarding  his  said  promises  and  undertakings,  but  contriving  and  craftily 
and  subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in  that 
respect  (y),  hath  not  (although  ofben  requested  so  to  do)  {z),  as  yet  paid 
to  the  said  plaintiff  the  same  sums  of  money  or  any  part  thereof,  but  hath 
wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  tb  do,  to  the 

plaintiff's  damage  of  £ (a  named  sum),  and  thereupon  he  brings  his 

suit,  &c."  This  breach  is  necessarily  varied  in  actions  by  and  against 
surviving  partner^,  husband  and  wife,  executors  and  assignees,  &c.  (a). 
The  form  prescribed  by  Reg.  Gen.  Trin.  T.  1  W-  4,  is  even  still 
more  concise  (a). 

Formerly  these  general  counts  for  work,  goods  sold,  &c.  were  not  in 
ase ;  and  Lord  Holt  is  stated  to  have  said  that  he  w*as  a  bold  man  who 
first  ventured  on  them ;  but  they  are  now  much  more  frequent  than  the 
special  counts,  when  the  action  is  for  a  Common  debt  *or  for  any  m^oney 


(y)  Antey  886,  887. 

(s)  The  printed  forms  generally  contain  a 
■peoial    request,  bat  this  is  onnecessary,  1 


Wils.  88;  ante^  831. 

(a)  See  ante^  882;  poi/,  850;  and  pott^  toL 
ii. 
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demand  (6).     It  is  not  sufficient  to  stote  merely  that  the  defendant  **  was  it.  iTaPARw 
indebted  to   the  plaintiff  in  a  certain  sum,  and  promised   payment  (1);  it  ^^ 
must  be  shown  ^ohat  was  the  cause  or  subject-matter  or  nature  of  the  debt ;  ^Ls^  of  iw- 
as  that  it  was  for  work  done,  or  for  goods  sold,  &c.  {c).     But  it  is  not  ne-  tlon. 
cessary  to  state  the  particular  description  of  the  work  done  (2),  or  goods  l-  In*»- 
sold,  Ac. ;  for  the  only  reason  why  the  plaintiff  is  bound  to  show  in  what  ^™P®*^ 
respect  the  defendant  is  indebted,  is,  that  it  may  appear  to  the  Court  tha*t  it  ^^^^^ 
is  not  a  debt  of  record  or  *specialty  (3),  recoverable  in  another  form     f  r  #040   | 
action,  but  only  on  simple  contract ;  and  any  general  words  by  which  that  ^ 
may  appear  are  sufficient  (d).     Unnecessary  statements,  such  as  the  local 
situation  of  the  premises,  in  a  count  for  use  and  occupation,  should  be  avoided, 
as.  a  yarianoe  might  be  fatal  (e).    Several  distinct  debts  due  in  respect  of  dif- 
ferent contracts  not  under  seal,  of  the  same  or  a  different  nature,  as  demands 
for  work,  and  debt  for  goods,  monies  lent,  &c.  might  always  be  included  in 
one  count  of  this  <)escription ;  and  the  plaintiff  would  succeed  pro  tanto 
though  he  only  prove  one  of  such  cop  tracts  (/)  (4).     If  one  of  the  subject- 
matters  be  improperly  stated,  the  defendant  should  not  demur  to  the  whole, 
but  only  to  the  insufficient  part  of  the  count  or  declaration  (^).     Under  an 
indebitatus   count   the  plaintiff  may  recover  what   may  be   due   to   him, 
although  no  specific  price  or  sum  was  agreed  upon ;  and  therefore  it  has  been 
observed  that  the  quantum  meruit  and  quantum  valebant  counts  are  in  no 
case  necessary,  and  should  in  many  cases  be  omitted,  to  prevent  unnecessary 
prolixity  and  expense  (A).     It  was  laid  down,  that  under  a  quantum  meruit 
count  the  plaintiff  could  not  recover,  if  the  goods  were  sold,  or  the  work  done, 
&c.  at  a  certain  price  (i). 

In  each  of  these  counts,  upon  an  executed  consideration,  except  that  for  • 
money  had  and  received,  and  the  account  stated,  it  is  necessary  to  *allege 
that  the  consideration  of  the  debt  was  performed  at  the  defendant's  request, 
though  such  request  might  in  some  cases  be  implied  in  evidence  {k)  ;  and 
it  must  also  be  stated  that  the  defendant  promised  to  pay  a  specific 
sum,  or  so  much  as  the  plaintiff  reasonably  deserved,  averring  in  the 
latter  case  what  sum  is  due  (/).  As  the  common  counts  are  so  useful  in 
practice,  it  may  be  advisable  concisely  to  consider  the  particular  applica- 
bUity  of  each. 

The  common  counts  relating  to  Real  Property   most  frequently  occur  Common 
where  the  action  is  brought,  either  for  the  recovery  of  a  sum  agreed  to  be'  counts  as 

to  Rtal 
Property 

i,b)  2  Stra.  988;  1  Sannd.  269,  n.  2;  2  Id,  («)  See  anUy  276.  in  particu> 

122,  n.  2;  850,  n.  2;  874,  n.  1;  Fitxg.  802;  (/)  2  Saund.  122,  note  2;  see  the  form  lar. 

Com.  Big.  Assampsit,  II.  8;  18  East,  107.  post^  ^ol.  ii. 

(c)  2  Saund.  360,  n.  2;  Cro.' Jac.  246.  {g)  2  Crom.  &  Jerv.  418;  2  Tyr.  468. 

{d)  Skin.  217,  218;  2  Saund.  260,  note  2,  (A)  2  Snund.  122  a.  note  2. 

878'.  2  Lev.  153;  Carth.  276;  2  HV'ila.  20;  1  (i)  1  Stra.  648;  but  see  6  Taunt.  108. 

Mod.  8;  1  Sid.  425;  Btic.  Ab.  Assumpsit,  P.;  {k)  Poit,  860;  1  Saund.  264,  note  1;  5  M. 

Ld.  Rajm.  1420;  By  special  custom  eren  the      &  Sel.  446;  9  B.  &  C.  648;  4  M.  &  R.  448, 
cause  of  the  debt  need  not  be  shown.    2  Stra.      S.  C. 
720;  1  Saund.  68,  note  2.  (i)  2  B.  &  P.  821. 

■ 

(1)  Beauchamp  v.  Boeworth^  8  Bibb,  115;  Chandler  v.  State,  6  Har.  &  Johns.  284;  Maury 
V.  Olive,  2  Stewart,  472. 

It  is  however,  sufficient,  by  long  praotioe,  in  Mcissachusetts  to  state  the  indebtedness  *<  accor- 
ding to  account  annexed  "  to  the  wx4t,  the  echedule  supplying  the  allegation  of  consideration. 
Rider  v-  Robbins,  13  Mass.  284. 

(2)  Lewis  V.  Culbertson,  11  Serg.  k  R.  49.    Vide  Edwards  v,  Nicholls,  8  Day,  16. 
(8)  llSerg.  &  R.49. 

(4)  Aoc.  Bailey  v.  Freeman,  4  Jobna  289.  But  %  demand /or  certain  landt  sold  and  con^ 
veyedt  is  too  general,  and  cannot  be  joined  with  the  common  counts,  Nelson  v.  Swan,  13  Johns. 
488. 
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OP  THE   DECLARATION, 


IV.    ITS 
PARTS,    &C. 

o»hly.  The 
ciuw  of  ac- 
tion 

1.  In  aa- 
cainpsit. 

Com  men 
•50  lints. 

[  *844  ] 


paid  as  the  price  or  value  of  an  estate  sold  by  the  plaintiff  to  the  defendant, 
or  to  recover  the  rent  of  premises  holden  by  the  defendant  as  the  plaintiff's 
tenant. 

If  in  the  deed  by  which  a  freeholder  or  leaseholder  estate  is  conveyed,  there 
be  an  express  or  even  implied  covenant  by  the  defendant  to  pay  the  price, 
of  course  assumpsit  cannot  be  maintained  (m).  It  has  been  doubted  whether 
the^  indebitatus  counts  can  be  sustained  for  the  price,  *although  the 
a  tate  has  been  conveyed,  and  there  be  no  covenant  to  pay  the  money 
(«i).  But  these  counts  are  sometimes  adopted  in  practice  (o),  and  may 
properly  be  sustained  (/?)  (1),  Although  it  may  be  judicious  to  insert  a 
special  count  (2).  If  the  objection  to  the  common  counts  be  founded  on  the 
notion  that  the  demand  savors  of  the  realty  {q),  it  might  be  belter  to  declare 
in  debt  (3). 

The  common  count  for  use  and  occupation  is  of  very  frequent  occurrence 
(r).  It  is  founded  on  the  statute  (5),  which  enacts,  "  that  it  shall  be  lawful 
for  a  landlord,  when  the  agreement  is  x>ot  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  tenements  hejd  or  occupied  by  the  defendant,  in  an  action 
on  the  case  for  the  use  and  occupation  of  the  premises ; "  and  if  in  evi- 
dence on  the  trial,  any  parol  demise  or  agreement,  not  by  deed,  whereon  a 
certain  rent  is  reserved,  shall  appear,  the  plaintiff  shall  not  be  nonsuited,  but 
may  use  the  same  as  an  evidence  of  the  quantum  of  the  damages  to  be 
recovered  (4). 

The  object  of  the  statute  was  the  removal  of  the  difficulties  experienced  by 
landlords  in  declaring  at  common  law  for  rent ;  the  statute  remedies  this 
evil  but  does  not  entitle  a  landlord  to  recover  rent  in  cases  in  which  he  had 
not  at  common  law  a  right  to  recover  it.  It  ailects  only  the  mode  of  de- 
claring (/). 

The  effect  of  the  statute  is  to  render  the  common  counts  sufficient  although 
there  be  a  formal  written  agreement  in  all  cases  in  which  there  is  not 
a  demise  by  a  lease  or  instrument  under  seal.  In  the  latter  event  cove- 
nant or  debt  is  the  remedy  (m)  (5).  These  counts  may  be  supported,  if 
there  has  been  a  legal  tenancy,  although  the  defendant  to  whom  the  premises 
were   let,   did  not  himself  occupy  them,  but   let   them   to   another  (x)  ; 


(m)  AnU,  108. 

(n)  Per  Lord  Ellenborough,  James  v.  Shore, 
Sittings  At  Westminster  after  Michaelmas 
Term,  1816;  Stirling,  attorney  for  the  plain- 
tiflF;  and  see  8  Tyr.  968. 

(0)  See  the  forms,  poiU  ^ol.  ii. 

( p)  See  observations  in  Halles  9.  Rundel,  8 
Tyr.  968. 

{q)  See  aw/e,  106. 

(r)  See  in  general  Chit.  jun.  on  Contracts, 
106;  6  B.  &  C.  388;  8  D.  &  It  67,  S.  Q.po9U 
Tol.  ii.     As  to  the  stamp,  if  there  be  a  written 


agreement  8  Esp.  812;  1  New  Rep.  272,  Purol 
agreement  to  take  on  terms  of  a  former  written 
agreement,  the  latter  must  be  stamped,  7  B.  & 
C.  625.  In  general  it  suffices  if  plaintiff  can 
make  oat  his  case  without  disclosing  that  there 
was  a  written  agreement.  In  such  case  de- 
fendant cannot  produce  it  unstamped,  fi  Bing. 
882.  ^ 

(»)  11  Geo.  2,  0.  19. 

(0  6  B.  &  C.  882,  888;  8  D.  &  B.  67.  a  C. 

(ti)  AnU,  106. 

(x)  8  T.  R.  827. 


(1)  iSiltzell  V.  Michael.  8  Watts  &  i^^rg.  829. 

(2)  But  see  11  Serg.  tf  R.  60.  that  ihe  declaration  ought  to  lay  the  contract  strictly  •  ksA 
see  Weigley  v.  Weir,  7  Serg.  &  R.  811,  and  Codman  v.  Jenkins,  14  Mobs.  98. 

(8)  See  ante,  104  in  note;  Butler  v.  Lee,  11  Alabama,  886. 

(4)  In  Engler  v.  Marsden,  6  Taunt.  26,  which  was  an  action  of  debt  for  use  and  occupation. 
GiBBS,  J.,  says, — **  This  is  not  an  action  on  the  statute  11  G.  2.  c.  19  The  meaning  oi  that 
act  wa8,  you  may  bring  an  action  upon  the  case,  and  although  it  shall  appear  that  there  ».a8  a 
contract  under  a  certain  rent  reserved,  yet  you  shall  recover  a  reasonable  compensation  for  the 
use  of  that  which  you  go  for." 

(6)  See  ante,  106,  in  note;  Gage  v.  Smith,  14  Maine,  466;  Blnme  v.  M'Clurken,  10  W%tla. 
880. 
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or  allowed  his  servants  only  to  inhabit  them  (y)  ;  or  although  the  premises      i^-  ^^ 
were  destroyed   by  fire,   or  otherwise   rendered  uninhabitable   {z)   before  '     * 

the   rent   accrued   due.      It    suflSces   if    there   were   a   constructive   legal  cauM  of  w 
possession,   provided  there  were   a   holding   or  tenancy  (a)  (1).     And  it  tioa. 
lies  against  a  tenant  who  holds  over  after  the  cxpinition  of  a  demise  by  i.  Inas- 
deedy  to  recover  rent  accruing  due  after  the  end  of  the  term  (6).     But  a  sumpsit 
husband  cannot  be  sued  alone  for  the  use  and  occupation  of  premises,  by  g°^^" 
his  wife  dum  sola  ;  as  it  cannot  *be  said  that  she  occupied  at  his  request  .    ♦04^  -1 
(c).     The  mode  of  describing  the  premises  is  pointed  out  in  the  second  ^  -* 

volume  (rf). 

The  indebitatus  count  may  also  be  brought  to  recover  a  remuneration  for 
the  use  and  occupation  or  enjoyment  of  ^  fishery ^  a  water-course  (e)  on  a 
pew,  and  for  tolls,  &c.  (/)  (2)  or  other  incorporeal  hereditament;  although 
in  strictness,  as  being  incorporeal  matters,  there  could  not  have  .been  a 
BuflScient  demise  or  contract  otherwise  than  by  instrument  under  seal 
(^).  So  indebitatus  assumpsit  lies  for  the  antecedent  use  and  occupation 
of  a  messuage,  together  with  incorporeal  hereditaments,  or  of  the  latter 
alone,  although  a  special  count,  setting  out  a  contract  for  letting  the  same, 
would  be  void,  because  not  under  seal,  and  therefore  invalid  at  common 
law  iff). 

The  common  indebitatus  count,  to  recover  the  price  or  value  of  goods  sold  Goods  sold. 
by  the  plaintiff  to  the  defendant,  states,  that  the  defendant  was  indebted  to 
the  plaintiff  for  goods,  chattels,  aud  effects,  by  the  plaintiff  sold  and  delivered 
to  the  defendant  '*  at  his  request." 

It  seems  that  the  price  or  value  o{ fixtures  and  perhaps  crops  sold,  may 
be  recovered  under  the  common  count,  provided  there  be  inserted  therein, 
besides  the  word  goodsy  the  X^xm^  fixtures,  crops,  chattels,  effects,  &c.  (//). 
It  is,  however,  usual  to  frame  the  count  differently  where  the  price  of  fix- 
tures (i)  or  crops  (^)  (3)  is  sought  to  be  recovered.  If  cattle  were  sold, 
the  word  should  be  introduced  into  the  count,  though  the  word  chattels, 
which  includes  animate  as  well  as  inanimate  things,  would  suffice.  Where 
an  agreement  between  an  out-going  and  in-coming  tenant  was  that  the  latter 
should  buy  the  hay,  &c.  of  the  former  upon  the  farm,  allowing  the  ex- 
pense of  repairing  the  fences,  &c.  and  that  the  value  of  the  hay,  &c.  and 
of  the  repairs,  should  be  ascertained  by  third  persons,  it  was  held  that  the 
balance  settled  to  be  due,  that  is,  the  value  of  the  goods,  allowino;  for  the 
repairs,  was  recoverable   upon   the  count  for  goods   sold  (/).     Upon  one 


(y)  16  East,  38. 

(z)  4  Tnunt.  45;  that  is  if  the  landlord 
vere  not  bound  to  render  them  habitable,  see 
E.  &  M.  268;  4  C.  &  P.  65. 

(a)  6  Bing.  206. 

(6)  4  ».  &  C.  8;  6  D.  &  R.  42,  &  C. 

(c)  1  B.  &  B.  50. 

{d)  The  situation  of  the  premises  need  not 
be  shown.  As  to  a  variance  in  stating  the 
parish  id.  and  anie^  276. 

(e)  4  B.  &  (\  8;  6  D.  &  R.  42,  S.  C. 

(/)  See  the  forms  and  notes,  po9tt  vol.  iL 
and  anU^  101. 


(jj)  Bird  V.  Higginson,  1  Har.  Rep.  61. 

(A)  Posty  vol  ii.  Sec  7  Taunt.  188;  2 
Marsh.  496,  S.  C.  The  wonls  •*  effects,''  in- 
cludes •*  fixtures,"  1  B.  &  Aid.  206;  and  see  1 
Crom.  M.  &  Ros.  266,  as  to  **  goodsy  and 
chatteUyfixiurti  MxH  c^«cf<,'*  and  import  of 
those  terms. 

(t)  Id.  48. 187,  186. 

(Ar)  Id.  44,  186.  See  1  B.  &  P.  897;  8  B. 
C.  857,  864;  4  M.  &  K.  465,  S.  C;  9  Id.  561: 
4  M.  &  R.  224,  S.  C. 

(Z)  12  East,  1. 


(1)  See  ante,  106  in  note;  Beach  v.  Gray,  2  Denio,  84. 

(2)  General  indebitatus  assumpsit  lies  for  tull&    Proprietors  of  QniDOj  Cani^l  v,  Neweomb|  7 
Metcalf,  276. 

(8)  See  Lewis  v.  Culbertson,  11  Serg.  &  R.  48. 
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OF   THE  DECLARATION, 


IV.  ITS       count  for  goods  sold  in  the  common  form,  the  prices  of  different  goods  sold  at 
P.IBT8,  &o.  jjjfgj.gj^t  times  may  be  recovered  (m). 

5thly.  The  Jq  order  to  maintain  a  count  for  goods  sold  and  delivered,  it  is  essential 
actiMi.^  that  the  goods  should  have  been  delivered  to  the  defendant  or  his  agent  or 
1.  In  as-  *o  ^  ^^^^^  person  (1),  and  credited  by  the  plaintiff,  at  the  request  of  the  de- 
sumpsit  fendant,  or  that  something  equivalent  to  a  delivery  *8hould  have  occurred 
[  ^846  ]  (n)}  ^^^  ^^  ^^^  delivered  but  still  on  premises  of  vendor  though  packed  in 
boxes  furnished  by  purchaser,  plaintiff  would  be  nonsuited,  for  he  should 
have  declared  for  goods  bargained  and  sold  or  specially  (o)  (2).  Where  a 
contract  was  made  between  A.  and  B.,  whereby  A.,  having  a  quantity  of 
apples,  agreed  to  sell  his  cider  to  B.  at  a  certain  price  per  hogshead,  to  be 
delivered  at  T.  at  a  future  time,  the  cider  to  be  manufactured  by  B.  on  A. 'a 
premises  ;  and  A.  delivered  a  quantity  of  apples  to  B.'s  servant ;  but  before 
the  time  for  delivery  of  the  cider  it  was  seized  and  sold  by  the  excise, 
in  consequence  of  jB.'^  defatdt ;  it  was  held,  that  as  the  delivery  at  T.  thus 
became  impossible,  B.  was  liable  on  a  count  for  goods  sold  and  delivered 
(p).  This  count  may  also,  it  seems,  be  maintained  where  goods  have 
been  delivered  on  the  terms  of  sale  or  return,  and  have  not  been  re- 
turned within  the  time  agreed  upon,  or  within  a  reasonable  time  (7).  But 
where  A.  sold  beer  to  B.  in  casks,  giving  him  notice  that  unless  he  re- 
*  turned  the  casks  in  a  fortnight,  he  would  be  considered  as  the  purchaser,  it 
was  held  by  Lord  Ellenborough  that  B.  was  not  liable  for  the  value  of  the 
casks  retained  by  him,  as  for  goods  sold  and  delivered,  but  only  upon  a 
special  count  (r).  Where  a  defendant  by  fraud  induced  the  plaintiff  to  sell 
goods  to  a  third  person,  who  was  insolvent,  and  then  got  the  goods  into  his 
own  possession,  it  was  held  that  he  was  liable  upon  the  common  count  (5). 
But  not  if  by  fraud  a  sale  on  credit  was  obtained,  and  which  credit  has  not 
expired  (/). 

The  common  counts  for  goods  sold  cannot  be  maintained^  and  it  is  necee- 
sary  to  declare  specially  in  the  following  cases. 

1st.  If  the  sale  were  not  to  the  defendant,  but  tea  third  person,  and  the 
defendant  were  only  liable  collaterally,  that  is,  in  case  the  vendee  did  not 
pay  {n)  (3).  And  in  an  action  against  a  broker  acting  under  a  del  credere 
commission,  to  recover  the  price  of  goods  sold  by  the  defendant  for  the  plain- 
tiff, the  declaration  should,  it  seems,  be  special  (.r)  (4). 

2dly.  In  general,  these  counts  cannot  be  supported  where  the  plaintilt 
was  to  be  paid  for  his  goods,  not  in  money,  but  by  the  delivery  of  other 
goods  (^)  (5).     But  if  the  contract  be  for  payment  partly  in  money  and 


(m)  2  Siiund.  121,  2,  note. 

(n)  8  T.  R.  8  2;  2  B.  &  Aid.  755. 

(0)  Boulter  v.  Arnott,  3  Tyrw.  267. 

( j3)  5  B.  &  C.  628;  8  D.  &  R.  408,  S.  C. 

Iq)  Petike,  R.  56;  8ee  5  B.  &  C.  528;  2 
Bing.  4. 

(r)  3  Stark.  R.  89. 

(s)  8  Taunt.  274;  1  B.  &  C.  101;  see  3 
Cftmpb.  852,  and  4  Taunt.  189,  that  in  general 
there  must  be  a  contract  of  sale.  An  executor, 
T?hen  liable  upon  an  implied  contract  to  pay 
fUneral  expenses  in  burying  the  testator,  8 


y.  &  a  28. 

(/)  Ferguson  v,  Carrington,  9  B.  &  Cres. 
69;  Strutt  v,  Smith,  1  Cr.  M.  &  R.  812. 

(u)  1  Saund.  211  a,  b;  2  Campb.  215. 

{x)  7  Taunt  558;  1  Moore,  279,  S.  C.  See 
the  special  count  and  note,  post,  vol.  ii.  An 
indebitatus  count  by  the  broker  for  his  del 
credere  oommission  is  good,  at  least  after  ter- 
diot,  8  Taunt  871 ;  2  Moore,  420,  S.  C. 

(V)  1  Hen.  Bla.  287;  Holt,  C.  N.  P.  179;  8 
Campb.  852. 


(1)  Porter  r.  McClure,  15  Wend.  189. 

(2)  See  Edwards  r.  Wiggin,  11  Sheplev,  505;  Merrill  v,  Parker,  11  Shepley,  89;  Hague  f. 
Porter,  8  Hill,  141. 

(8)  Johnson  v.  (lark,  5  Blackf.  564. 

(4)  See  Ay  res  v.  Sleeper,  7  Metcalf,  45. 

(5)  See  Strong  r.  Watson,  Wright,  878. 
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partly  m    oods,  and  the  latter  are  delivered,  and  the  pi  lint iff  seeks  to  recover  !▼•  itspaets 
tlie  money  oiily,  he  may  declare  on  the  common  ♦count  for  goods  sold  {z).  ^^' 
And  where  the  defendant  agreed^  to  sell  to  the  plaintiff  three  unfinished  ^.^^^'^^^  ^^^ 
houses,  and  to  finish  them  within  a  certain  time,  and  the  plaintiff  agreed  to  tion. 
pay  for  them  hy  the  delivery  of  cement  at  a  fixed  price,  higher  than  the  ^-  '"  ?•- 
usual  price,  and  the  defendant  did  not  complete  the  houses  within  the  time,  "*"P**^ 
and  afterwards  said   he   had   sold  one   of  them   to  a  third  person,  Lord  coan"?° 
Tenterden,  C.  J.  said,  that  the  common  count  for  cement  sold  and  delivered 
was  sufficient,  the  defendant  having  broken  the  contract  and  disabled  himself 
from  completing  it,  but  he  directed  the  jury  to  give  only  the  ordinary  price 
of  cement  (a). 

8dly.  If  the  goods  were  to  be  paid  for  by  a  bill  of  exchange  or  promissory 
note,  and  the  defendant  has  refused  to  give  it,  the  declaration  should  bo 
special  (6) ;  but  after  the  expiration  of  the  credit,  or  time  during  which  the 
instrument  was  to  be  current,  the  common  count  will  be  sufficient  (c)  (1). 
And  this  count  is  sustainable,  although  the  bill  had  been  given,  and  the- plain- 
tiff had  endorsed  it  away  and  was  not  the  holder  at  the  time  the  action  was 
commenced,  provided  the  defendant  dishonored  the  bill,  and  the  plaintiff  had 
it  in  his  possession  at  the  time  of  the  trial  {d).  If  the  bill  be  lost  before  or 
after  it  was  due,  no  action  for  the  price  of  the  goods  sold  can  in  general  be 
maintained  (e). 

4thly.  If  there  have  been  no  delivery  of  the  goods,  even,  the  count  for 
goods  bargamed  and  sold  (not  showing  a  delivery)  cannot  be  maintained, 
unless  it  appear  that  there  has  been  a  complete  sale  and  the  property  in  the 
goods  had  become  vested  in  the  defendant  by  virtue  of  such  sale,  and  an 
actual  acceptance  of  the  commodity  by  the  defendant  (/).  The  property 
is  not  vested  in  the  defendant  if  the  goods,  being  part  of  a  larger  quantity 
are  not  separated  therefrom,  and  something  remains  to  be  done  to  distin- 
guish them  and  ascertain  their  quantity,  or  number,  or  the  amount  of -the 
price.  This  rule  has  been  already  considered  {g).  Nor  is  the  property 
in  goods  vested  in  the  defendant  so  as  to  render  the  common  count  for 
goods  bargained  and  sold,  suffioient,  unless  tho  article  has  been  finished, 
and  specifically  appropriated  and  set  apart  for  the  purchaser,  and  he  has 
assented  thereto"  (A).  In  these  cases  the  declaration  should  be  framed 
specially  on  a  contract  for  not  accepting  the  goods,  or  for  refusing  to  com- 
plete the  bargain  (*)  (2)  and  in  general,  where  the  contract  is  not  sub- 
stantially on  a  contract  for  not  accepting  the  goods,  or  for  refusing  to  .com- 
plete the  bargain  (t)  (2)  and  in  general,  where  the  contract  is  not  sub- 
stantially for  the  sale  of  goods,  but  is  rather  for  work  and  ^materials,  the  [  *348  ] 
value  even  of  the  latter  is  not  recoverable  upon  a  count  for  goods  sold  (A-)  ; 

(2)  8  B.  &  C.  420;  fi  1).  &  R.  277,  S.  C.  C;  6  Id,  898;    9  D.  &  R.  298,  S.  C;  8  B.  & 

(a)  Briincs  v.  P.iyne,  December,  1828,  $ii-  C.  277;  2  M.  &  R.  292,  8.  C. 

tings  at  Westminster.  {g)  Ante^  148. 

{b)  Strut  V.  Smith,  1  Cr.  ^I.  &  R.  812.  (A)  Id.  and  iupra^  n.  (/);  8  B.  &  C.  277; 

(c)  4  East,  147;   9   Id,  498;  18  Id.  98;  2  1  Jl.  &  R.  292,  S  C;  9  B  &  C.  78. 

Marsh.  495.  (t)  Atkinson   v.    Bell,  8   B.  &   Ores.  277; 

(rf)  1  M.  &  P.  228;  4  B  n?r.  464,  S.  C.  cited  in  Lathrop  v.  Bryant,  1   Bing.  N.   (*. 

(«)  8  W.  &  B.  296;    7  B.  &  C.  90;  9  D.  &  480. 

R.  8Q0,  H.  C.  (A-)  1  Marsh.  681;  6  Taunt.  824,  S.  C;  9 

(  r  )  5  B.  &  C.  857,  866;  8  D.  &  R.  698, 8.  B.  &  C.  78. 

(1)  Dickmnn  v.  Irwin,  8  Yate8,.66;  Hanna  v.  Mills,  21  Wend.  90;  Juhnmn  v.  Smith,  An- 
then  N.  P.  60;  Yiilc  v  Cwldinnfton,  21  Wend.  175;  Man.  and  Mech.  Bank  t?.  Gore,  16  Mas?.  76; 
Boardmaii  v.  Go.c,  16  M>\hs.  8!^;  all  cited  and  tho  point  stated  in  note,  ante  107;  liunncninii 
r.  Gnifion,  10  .Metculf,  464;  Allen  v.  Ford,  19  Pick.  217;  M'lrtin  v.   Fuller.  16  Vermrnr,  108. 

(2)  Coursoy  v.  Codington,  6  Har.  &  Johns.  46;  Spratt  v.  M*Kinne}*8,  1  Bibb,  696;  Brooks  v 
Scott,  2  Munf.  844;  Cochran  o.  Totum,  3  Monro,  406;  ante,  846,  846,  and  cases  in  notes. 
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IT.    ITS 
PARTS,   &C. 

6thly.  The 
cause  of  ac- 
tion. 

1.  In  as- 
sumpsit. 

Common 
counts. 


Work  and 
labor  and 
2naterials. 


and  the  plaintiff  should  declare  for  work  and  materials.  Where  the  defend- 
ant refuses  to  receive  goods  which  he  has  agreed  to  purchase,  the  special 
counts  are  not  only  necessary,  if  the  property  in  some  identical  goods  has 
not  become  vested  in  the  defendant,  but  are  at  all  events  essential  in  order 
to  recover  any  expenses  which  may  have  been  incurred  (/)  (1).  The  counts 
for  goods  **  bargained  and  sold"  should  also  be  added  (w).  Indebitattis 
assumpsit  lies  to  recover  "goods  and  chattels,"  naming  the  value,  due  "  for 
tolls,''  <fec.  (n). 

With  respect  to  debts  for  work  and  labor  or  other  personal  services, 
and  for  materials  used  in  performing  the  work,  it  is  a  rule  that  if  preceded 
by  the  defendant's  request  (2)  then  however  special  the  agreement  was,  yet 
if  it  were  not  under  seal  (o),  and  the  terms  of  it  have  been  performed  on 
the  plaintiff's  part,  and  the  remuneration  was  to  bo  in  money  (/>),  it  is 
not  necessary  to  declare  specially,  and  the  common  indebitatus  count  is 
suflScient  {q)  (3).  Wliere  the  demand  is  for  wages,  fees,  or  work  and 
labor  in  particular  professions,  &g.  it  is  usual  to  insert  a  count  stating  con- 
cisely the  nature  of  the  service  (r).  But  the  common  count  for  work  and 
labor  is  in  general  suflBcient,  without  showing  what  sort  or  manner  of  work 
was  performed  (5).  An  attorney,  under  the  count  for  work  and  materials^ 
may  recover  a  bill  for  his  fees,  and  for  the  price  or  value  of  parchment 
vellum '(/).  A  farrier,  &c.  may  recover  for  attendance  and  medicine,  &c. 
under  the  common  counts  for  work  and  materials  (?/)  (4).  And  these 
counts  are  sufficient  though  the  demand  be  for  building  a  house  {^x)  under  a 
special  written  agreement  and  specifications ;  although  as  formerly  remarked 
(^),  it  might  in  some  cases,  be  advisable  to  insert  a  special  count.  The 
ccmmon  count  will  su£Bce  to  support  a  claim  for  the  services  of  the  plaintiff's 
apprentice  or  servant  whilst  improperly  harbored  by  the  defendant  (5?). 
But  under  a  common  count  for  work  and  labor  and  materials  done  at  de- 


(/)  6  Taunt.  162;  1  Marsh.  162. 

(m)  1  Fast,  194.  Distinction  between  this 
count  and  the  count  for  goods  sold  and  deliv- 
ered, 1  Ves.  jun.  609.  No  arrest  for  goods 
•«  bargained  and  sold,"  12  East,  399. 

(n)  6  B.  &  C.  885;  9  D.  &  R.  462, 8.  C. 

(o)  Ante,  108. 

{p)  Aniey  846. 

(<?)  Fitz.  802;  1  Wils.  117;  Bui.  N.  P.  189; 
1  New  Kep.  831,  886;  6  East,  669;  2  Marah. 
278;  Holt,  N.  P.  Rep.  236;  4  Campb.  186. 
An  indebitatus  count  by  a  factor  to  recoTer  a 
del  credere  commission  has  been  held  good  af- 
ter verdict,  2  Moore,  420;  8  Taunt.  871 ,  S.  C. ; 
14  East ,  678.     Extra  freight  is  recoverable  tin- 


der this  count.  Holt,  C.  N.  P.  892;  and  see  1 
Stark.  275;  8  Bing.  035. 

(r)  See  the  forms,  post,  voL  ii.  As  to  con- 
tracts for  work  or  services  in  general,  see  id.  9 
B.  &  C.  92.  As  to  the  recovery  of  wages  pro 
rata^  sec  Turner  v.  Robinson,  6  B.  &  Adol.  7B9; 
Fawcett  r.  Cash,  id.  904, 

(s)  2  Saund.  360,  n.  2. 

(0  Fisher  v.  Snow,  3  Dowl.  26. 

(u)  8  Campb.  37;  1  New  Rep.  289;  2  Wils. 
20. 

(x)  8  3.  &  C.  288;  2  M.  &  R.  890. 

(y)  Ante,  839,  340. 

{z)  8  M.  &  Sel.  191. 


(1)*  Outwnter  v.  Dodge,  7  Cowen,  85. 

(2)  An  action  of  assumpsit  for  work  and  labor  cannot  be  maintained  without  proof,  also  that 
it  was  done  at  the  request  of  the  defendant  and  for  his  benefit.    Goldsby  v.  Robertson,  1  Blftck£ 

247. 

(3)  Ace.  Felton  v.  Dickinson,  10  Mass.  287,  289;  Feeter  v.  Heath,  11  Wend.  477. 

(4)  To  this  case  the  reporter  has  added  the  following  note  : — **  I  have  thought  that  this  deci- 
sion may  be  of  some  use  to  the  profession,  although  the  point  was  not  before  tliought  doubtful 
among  gentlemen  at  the  bar.  But  in  cases  of  this  sort  it  is  not  unusual  to  find  at  least  ten  counts 
in  the  declaration— ^t<;o  for  work  and  labor  as  a  farrier.  Sic.  — two  for  work  and  labor 
generally — two  for  goods  sold  and  delivered — and  the  four  ,for  money  counts,  not  omitting 
money  lent,  which  can  never  be  of  any  use  except  where  there  is  a  specific  contract  of  the 
lending  and  borrowing  of  money. — If  a  declaration  contains  general  and  special  counts  for  work 
and  labor,  the  court  on  motion  will  order  one  set  to  be  struck  out  as  superfluous.  Mceke  v.  Ox- 
lade,  1  New.  Rep.  289.  A  declaration  combining  all  the  money  counts  in  one  is  good.  VV  hit- 
well  V.  Brigham,  19  Pick.  117. 
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fendants  request,  an  outgoing  tenant  cannot  recover  the  usual  remuneration      '^-  ^ 
payable  to  him  as  *outgoing  tenant  for  work  and  materials  on  the  farm,  but  /f f"m, 
must  declare  5/^e«W/y  (a).  cL^of'L 

As  before  observed,  where  there  is  an  entire  contract  for  work  and  labor  tion. 
and  materials,  the  value  of  the  latter  is  not  recoverable  under  a  count  for  1.  lna»- 
goods  sold  (6)  ;  nor  can  the  count  for  work  and  labor  and  materials  be  main-  s"™?"*- 
tained,  unless  the  article  agreed  for  has  been  finished,  and  appropriated  to  the  ^^™™^^ 
defendant  by  his  consent,  and  he  has  acquired  a  property  in  the  specific 
chattel  (c). 

To  support  this  count  the  plaintiff  must  in  general  have  completely  per- 
formed  the  work  contracted  for  {d) ;  and  if  not,  it  is  necessary  to  declare 
specially  if  the  defendant  has  wrongfully  prevented  the  plaintiff  from  per- 
forming the  work  ;  as* where  a  seaman,  who  was  to  have  wages  for  his  ser- 
vice during  an  entire  voyage,  but  pending  it  was  leffbehind  on  shore,  and 
prevented  from  serving  the  whole  voyage,  a  special  count  was  held  to  be 
necessary  (e).  But  if  a  party  be  hired  as  a  servant,  or  clerk,  &c,  for  a 
specific  period,  and  in  part  perform  the  service,  and  bo  ready  to  com- 
plete it,  but  be  prevented  from  so  doing  by  the  employer,  the  wages  or  salary 
for  the  whole  term  may  be  recovered  upon  the  indebitatus  count  for  work 
done  (/)  (1).  And  in  some  cases,  g.lthough  the  original  agreement  has 
not  been  strictly  performed  by  the  plaintiff,  yet  if  the  defendant  avail  hun- 
self  of,  and  derive  a  benefit  from  the  work  done,  he  will  be  liable  upon  a 
common  count  (^)  (2).  But  where  A.  undertook  for  a  specific  sum  to 
repair  (ind  make  perfect  a  given  article  then  in  a  damaged  state,  and  did 
repair  it  in  part  but  did  not  make  it  perfect,  it  was  held  that  he  could  not 
recover  for  the  work  actually  done  and  materials  found,  the  contract  being 
entire,  and  the  defendant  having  never  been  discharged  from  his  obligation 
to  complete  it  (A)  (3).  And  if  a  person  hired  for  a  period  be  guilty  of  mis- 
conduct which  justifias  his  employer  in  discharging  him  at  once,  it^eems 
that  he  cannot  recover  even  for  his  antecedent  services  (i). 

Money  lent  to  the  defendant  himself  on  his  own  credit,  may  be  recovered 
under   the   common   count  for  money   lenl^  though   delivered   to  another 

(a)  Leeds  r.  Burrows,  12  East,  1.  field,  C.  J.,  1  New  Rep.  355;  4  Taunt.  748. 

{b)  Ante,  847.  As  to  extra  work,  where  there  is  a  special  con- 

(c)  Ante,  148,  847.  tract,  Peake*-  Rep  103;  Holt,  N.  P.  Rep.  236, 

Id)  2  Saund.  850,  note  2.  1  Stark.  R.  275;  8  Taunt.  52;  4  Id.  745,  748; 

(«)  2  East,   145;  8  Id.   800;  6  T.  R*  820;  8  Ring.  685. 

see  6  Ring.  185;  2  Chit.  R.  820.  (A)  9  R.  &  C.  92;  8  Taunt.  62. 

(;^)  4  Carapb.  875;  1  Stark.  198,  S.  C;  5  (t)  4  C.  &  P.  208;  Bce  8  Esp.  Rep.  235;  2 

Bing.  135,  182;  but  see  8  Car.  &  P.  850.  Stark.  Rep.  256;  4  Camp.   875;  6  Car.  &  P. 

iff)  See  Rul.  N.  P.  139.     Per  Sir  J.  Mans-  16;  1  Chittj's  Gen.  Prac.  75  to  84. 

(1)  Where  one  contracts  t  >  labor  for  another  for  a  stated  time  upon  a  given  consideration,  if 
he  is  prevented  from  fulfilling  his  contract  by  sickness,  he  may  recover  pro  rata,  for  the  services 
performed,  upon  a  quantum  meruit.  Fenton  v.  Clark,  11  Vermont,  657;  Hunter  v.  Waldron,  7 
Alabama,  753.    See  Nichols  v.  Coolahan,  10  Metcalf,  449. 

(2)  Merrill  v.  The  Ithaca  and  Oswego  Rail  Road  (  o.,  16  Wend.  686;  Smith  v.  Lowell,  8  Pick. 
178;  Brewer  v.  Tyringham,  12  id.  647.  See  Olmstead  v.  Beale,  19  Pick.  628,  629;  Van  Deusen 
V.  Blum,  18  Pick.  229,  281;  Feeter  v.  Heath,  11  Wend.  477;  Norn's  v.  Windsor,  8  Fairf.  298; 
Gazzam  v.  Rirby,  8  Porter,  253;  Oilman  v.  Hall,  11  Vermont,  610;  Chitty  Cont.  (6th  Am.  ed.) 
660  to  571  in  notes;  Newman  v.  M'Gregor,  6  Ham.  849;  Hoagland  v.  Moore,  2  Biackf.  170; 
Alcom  V.  Harm^nson,  ib.  285;  Canly  v.  Ingersol,  4  Black.  498;  Butts  v.  Huntley,  1  Scam.  418; 
Vanderbilt  v.  Eagle  Works,  26  Wend.  665;  Butler  v.  Tucker,  24  Wend.  447;  Oilman  v.  Hall, 
11  Vermont,  610;  Blood  v.  Enos,  12  ib.  625.  See,  however.  Stark  r.  Parker,  Moses  v,  Stevens, 
2  Pick.  267,  882.    Chitty  Cont.  (6th  Am.  ed.)  679,  580,  note,  and  cases  cited. 

(8)  Hill  V.  School  Dist.  No.  2  in  Milburn,  6  Shepley,  816;  Leflore  v.  Justice,  1  Smedes  & 
Marsh.  881. 
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OP  THE   DECLARATION, 

process,  the  assignees  recovered  against  the  sheriff  the  amount  of  the  bill 
as  damages,  it  was  held  that  such  amount  was  recoverable  by  the  plain* 
tiff  against  the  assignees  as  money  had  and  received  for  the  plaintiff's 
use  (v). 


In  order  to  maintain  money  had  and  received,  either  the  money  or  the 
goods  for  which  the  plaintiff  claims  the  proceeds  must  originally,  or  at  the 
time  of  the  action  brought.. Aarc  belonged  to  ike  plaintiff  (x).  Therefore, 
if  the  sheriff,  after  having  seized  goods  under  2k  fieri  facias  at  the  suit  of 
A.,  sell  them,  though  irregularly,  under  another  process  at  the  suit  and  for 
the  benefit  of  B.,  an  action  for  money  had  and  received  cannot  be  supported 
by  A.  against  the  sheriff  (y).  Mere  possessioti  of  the  property,  for  the 
proceeds  of  which  wrongfully  taken  by  the  defendant  plaintiff  proceeds  is 
su£Bcient  against  a  wrongdoer  (^z)  ;  though  a  mere  seizure  is  not  sufficient 
to  render  the  sheriff  liable  for  money  had  and  received  (a).  But  if  the  sale 
be  under  the  plaintiff  ^s  process  he  may  maintain  the  common  count  against 
the  sheriff  (6),  even  it  seems  before  the  return  of  the  process  (c) ;  but  the 
action  should  not  be  brought  until  after  a  demand  of  the  money  has  been 
made  ((/).  In  the  case  of  bankruptcy,  money  had  and  received  lies  against 
the  sheriff  without  actual  notice  (c). 

In  general,  if  money  be  delivered  to  a  servant  or  a  clerk,  or  agent,  to  be 
paid  over  to  a  third  person,  being  his  principal,  no  action  for  money  had  and 
received,  to  recover  it  back,  can  be  sustained  against  the  former  (1) 
although  he  still  have  the  money  in  his  hands,* but  the  principal  only, 
though  insolvent,  can  be  sued,  (unless  indeed  the  principal  were  a  lunatic) 
(/),  and  there  should  bo  a  privity  of  at  least  implied  contract  between 
I  "^854  ]  the  plaintiff  and  the  defendant  (/).  But  it  lies  against  *an  agent  of  the 
plaintiff  who  has  received  money  for  a  particular  purpose,  and  who  by 
want  of  due  Care  lost  it;  and  a  special  count  for  the  negligence  is  not 
necessary  (g). 

In  general,  the  defendant  or  his  agent  or  partner  (A),  must  have  re- 
ceived the  money  for  the  plaintiff  ^s  use  (2),  and  if  by  mutual  consent  the 
money  has  been  paid  to  a  stakeholder  in  trust  for  the  party  entitled,  the 
stakeholder,  if  liable  at  all,  should  be  made  the  defendant  (t).)  And  if  a 
party  receive  money  for  a  principal,  and  be  merely  the  collecto'r  or  bearer 
of  the  money  and  bona  fide  pay  it  over  before  notice  of  the  claim  of  the 
true  owner,  the  action  should  be  brought  against  the  principal,  not  the 
servant  (A:)  (3).     As  a  chose  iji  action  is  not  at  law  assignable  {l),  if  A 


,     {v)  1  M.  &  Sel.  714. 

(x)  Per  Lord  EUenborough,  C.  J.,  16  East, 
274;  8  Bos.  &  Pul.  465;  pott,  890,  n. 

iy)  16  East,  264. 

(z)  1  B.  &  Adol.  241. 

(a)  16  East,  274. 

lb)  8  Campb.  847;  1  B.  &  B.  870.  See 
farther  as  to  this  action  against  the  sheriff, 
6  B.  &  C.  789;  9  D.  &  R.  628;  S.  C;  8  B.  & 
C.  160,  722;  2  M.  &  B.  68,  8.  C;  8  M.  &  R. 
411,  S.  C. 

(c)  8  B.  &  C.  727;  8  M.  &  R.  418,  S.  C. 


id)  8  B.  &  Aid.  606;  1  B.  &  B.  880. 

(«)  8  Bing.  43. 

(/ )  Stephens  v.  Badcock,  8  B.  &  AdoL 
864;  and  Stead  v.  Thornton,  there  cited;  is- 
^ra,  note  (Ac),  $ed  qtusre. 

(g)  Barry  v.  Roberts,  1  Har.  &  WoU.  242. 

(A)  4  M.  &  Sel.  476;  1  Bing.  N.  C.  198. 

(t)  9  East,  378. 

(A:)  See  the  cases,  Chitty,  jun.  Contr.  186; 
7  B.  &  C.  101;  9  D.  &  R.  881,  S.  C;  4  Taunt. 
198. 

(/)  See  ante,  15. 


(1)  Tyre  v.  Lockwood,  4  Cowen,  454. 

(2)  See  Judson  v.  Eslava,  Minor,  2;  Supervisors  of  Duchess  v.  Sisson,  24  Wend,  887. 

(8)  Chitty  Cont.  (6th  Am.  ed.)  611,  note  and  cases  cited;  Garland  o.  Salem  Bank,  9  Mass. 
408;  Frye  v,  Lockwood,  4  Cowens,  464;  Fowler  v.  Shearer,  7  Mass.  14;  Dickens  v.  Jones,  6 
Yerger,  488;  Elliott  r.  Starwoat,  10  Petera,  U.  S,  187;  Pool  r.  Adkiaaon,  1  Dana,  117. 
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receive  money  for  B.'s  use,  the  latter  cannot  assign  the  demand  to  C.  so  as  to  iv-  itspaets 
enable  him  in  his  owa  name  to  sue  A. ;  but  if  in  such  a  case  A.  assent  to  the  j!^' 
transfer,  and  promise  C.  to  pay  him  the  money,  the  action  may  be  brought  in  cauw  of  ao- 
the  name  of  the  latter  against  A.  (m)  (1).     Where  A^  remitted  to  B.  a  tion. 
bank  bill,  indorsed  "pay  to  the  order  of  B.,  under  provision  for  my  notes  in  ^-  I*^?*- 
favor  of  C.,  payable  at  B.'s  house,  on,  &c."  and  A.  received  the  proceeds  of  ^™P®*  • 
the  bill,  and  refused  to  pay  them  over  to  C,  it  was  decided  that  B.  was  not  counts. 
liable  to  C.  as  for  money  had  and  received,  as  B.  had  never  assented  to  hold 
the  bill  or  money  to  C.'s  use  (n). 

This  action  is  frequently  brought  to  recover  back  a  deposit,  or  money  paid 
upon  an  agreement,  which  the  defendant  omits  or  refuses  to  perform  (2).  As 
a  general  rule,  it  lies  to  recover  a  deposit  paid  on  the  purchase  of  an  estate, 
if  the  title  be  defective  (o)  ;  or  the  vendor  be  not  prepared  to  show  his  title 
on  the  day  fixed  for  that  purpose  between  the  parties  by  their  agreement 
(p)  ;  or  if  either  party  be  ready,  and  each  make  default  in  performing  his 
part  of  the  agreement  (y)  (8).  So  money  paid  on  account  of  the  purchase 
of  shares  of  an  undertaking  which  has  Jbeen  abandoned,  may  be  recovered 
back  in  this  form  of  action  (r).  In  these  cases  there  is  an  entire  failure 
of  consideration.  So  where  some  act  is  to  be  done  by  each  party  under 
a  special  agreement  and  the  defendant  by  his  neglect  prevents  the  plain- 
tiff from  carrying  the  contract  into  execution,  the  latter  may  recover 
back  *money  he  has  paid  upon  it,  as  money  had  and  received  to  his  use  r  #855  I 
(«)  (4).  As  where  the  plaintiff  bought  cordwood  of  the  defendant,  to  be 
paid  for  on  a  certiin  day,  and  it  was  incumbent  on  the  defendant  to  cut 
off  the  boughs  and  trunks,  and  then  cord  it,  and  for  the  plaintiff  to  re- 
cord it,  but  the  defendant  neglected  to  cut  and  cord  the  whole  of  it  in  time, 
it  was  held  that  the  plaintiff  not  having  received  any  part  of  the  wood  might 
recover  back  the  money  he  had  paid  (/) 

Assumpsit  for  money  had  and  received  lies  for  money  paid  under  an 
original  ignorance  or  a  subsequent  forgetfnlness  of  facts  {u)  (5)  but  not 

(m)  See  ant€,  47;  8  T.  R.  180;  8  B.  &  *C.  (o)  Bla.  Kep.  1078;  1  Esp.  268;  2  Id.  689; 

895,  855;  14  East,  587  n.  a.    £ffect  of  order  4  Id,  221;  1  Stark.  R.  65;  2  B.  &  Aid.  171. 
on  an  aj^eDt  holding  money  to  pay  the  plaintiflf  (p)  4  Taunt.  884. 

a  debt  due  to  him  from  the  principal,  14  East,  {q)  1  R.  &  M.  894. 

682;  7  Taunt.  339;  1  R.  &  M.  68;  1  Bing.  (r)  8  Bar.  &  Cres.  814;  6  Dowl.  &  Ryl. 

150;  7  Moore,  627;  8  Id.  10;  Chit.  jun.  Contr.  761 ;  4  Bing.  5. 

184;  3  Price.  58;  8  B.  &  C.  842;  5  D.  &  B.  (»)  7  T.  R.  181;  2  You.  &  Jerv.  284. 

785,  S.  C;  16  Ves.  443.  (0  6  T.  R,  181. 

(n)  Crompt.  &  Jerv.  88;  iupra,  note  (m):  (u)  Lucus  v.  Woswick,  1  Mod.  &  Rob.  298. 

(1)  Chitty  Cont.  (6th  Am.  ed.)  618,  614  notes,  and  cases  cited. 

(2)  Where  a  contract  is  rescinded,  assumpsit  for  money  had  and  reoeiyed  will  lie  to  recover 
back  the  price.  Martin  v.  Howil,  8  Brevard,  547;  Huckson  v.  Arant,  2  Brevard,  264;  Stevens 
V.  Lyford,  7  N.  Hamp.  860;  Richards  v.  AJlen.  6  Shepley,  296;  Luey  v.  Bundy,  9  N.  Hamp.  298. 
Where  more  money  is  realised  fh>m  collateral  security  than  the  amount  of  the  debt,  the  balance 
may  be  recovered  as  money  had  and  received.  Randal  v.  Rich,  11  Mass.  494;  Hunt  v.  Never8»« 
15  Pick.  600. 

(8)  Chitty  Cont.  (5th  Am.  ed.)  682,  688,  and  notes. 

(4)  Chitty  Cont.  (6th  Am.  ed.,)  628,  n.  8.    Frost  v.  (^arkson,  7  Cowen,  24.    So  where  inev 
Uable  accident  has  prevented  a  party  firom  fulfilling  a  contract,  he  may  recover  for  the  part  per- 
formed, on  an  implied  promise,  upon  a  qumntum  meruit  count     Willington  v.  West  Boylston, 
4  Pick.  101. 

(5)  Kelley  o.  Solari,  9  Mees.  &  W.  54;  Bank  of  Louis  v.  Ballard,  7  Howard  (Miss.)  871;  Nor- 
ton V,  Marden,  8  Shepley,  46.  Money  paid  by  one  party  to  another  through  a  mutual  mistake 
of  facts,  in  respect  to  which  both  were  equally  bound  to  inquire,  may  be  recovered  in  this  action. 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287;  Wheaden  v.  Olds,  10  Wend.,  174;  Burr  v.  Ved* 
der.  8  Wend.  412;  FrankllA  Bank  v,  Raymond,  8  Wend.  69;  Potter  v.  Everett,  2  Hill,  262 
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if  paid  with  knowledge  of  fact  or  means  of  knowledge  readily  accessible, 
though  under  an  ignorance  of  law  {jr)  (1). 

•  But  the  count  for  money  had  and  rQCvived  is  not  maintainable  if  a  con- 
tract  has  been  in  part  performed^  and  the  plaintiff  has  derived  some  benefit, 
and  by  recovering  a  verdict  the  parties  cannot  be  placed  in  the  exact  situa- 
tion in  which  they  originally  were  when  the  contract  was  entered  into  (y) 
(2).  Thus,  where  A.  agreed  in  consideration  of  a  premium  to  let  a  house 
to  6.,  which  A.  was  to  repair  and  grant  a  lease  of  within  ten  days,  but  B. 
was  to  have  immediate  possession ;  and  B.  paid  the  premium  and  took  pos- 
session and  retained  it  after  ten  days  although  A.  omitted  to  repair  and 
grant  the  lease ;  it  was  held  that  B.  could  hot  by  quitting  on  account  of 
A.'s  default,  recover  back  the  premium  in  a  count  for  money  had  and  re- 
ceived, but  was  bound  to  declare  specially  for  the  breach  of  the  agree- 
ment (z).  So  where  a  party  sold  a  patent  right,  and  the  vendee  paid  the 
money  and  used  the  patent  right  and  enjoyed  some  benefit  therefrom,  but 
it  afterwards  appeared  that  the  patent  was  invalid,  it  was  held  that  money 
had  and  received  could  not  be  sustained,  a  partial  benefit  having  been  re- 
ceived by  the  plaintiff  (a)  (3).  And  upon  the  same  principle,  where  the 
master  and  part-owner  of  a  vessel  agreed  to  purchase  the  moiety  of  bis  part- 
ner, and  having  paid  the  purchase-money  and  received  the  title-deeds  which 
he  deposited  as  a  security  with  a  third  person,  and  had  the  entire  possession 
of  the  vessel  given  up  to  him,  but  his  partner  afterwards  refused  to  exe- 
cute a  bill  of  sale  or  refund  the  money,  it  was  decided  that  an  action  for 
money  had  and  received  was  not  sustainable  (6).  Where  a  special  con- 
tract is  still  open,  and  has  not  been  rescinded  by  mutual  consent,  it  is  neces- 
sary to  declare  specially :  as  if  a  horse,  &c.  be  sold  with  a  warranty  of 
soundness,  although  it  be  unsound,  and  the  purchaser  immediately  offer  to 
return  it,  he  cannot  recover  back  the  price  on  the  count  for  money  bad 
and  received  (4),  if  the  vendor  refuse  to  receive  back  the  horse:  for  the 
[  ^356  ]  warranty  can  *only  be  trftd  on  a  special  count  (c)  (5),  unless  there  was 
an  express  stipulation  to  take  back,  or  unless  there  was  actual  fraud  (c/) ; 
and  in  such  case  the  count  for  money  had  and  received  is  not  maintainable, 
although  upon  the  horse  being  tendered  to  the  seller  he  stated  that  if  the 


(x)  Id.  ibid.;  Bilbie  v.  Lumley,  2  East, 
469;  Milnes  ».  Duncan,  6  Bar.  &  Ores.  677; 
9  D.  &  R  786,  S.  C.  per  Bayley,  J. 

(y)  5  Kast,  449;  2  You.  &  Jerv.  278. 

(z)  6  East,  449. 

(a)  1  New  Rep.  260. 

{b)  2  You.  &  Jerv.  278. 


(c)  Doug.  23;  7  East,  274;  2  Campb.  146 j' 
8  M.  &  Sel.  3^19,  per  Le  Blanc,  J.  *  As  to  an 
action  on  a  bail  given  for  a  horse  warranted 
sound,  2  Taunt.  2;  14  East,  4^;  1  Stark.  & 
61;  3  Id.  175. 

(rf)  1  Crom.  &  M.  207. 


(1)' Elliot  17.  Swartwout,  10  Peters,  U.S.  187;  Clark  v.  Dutcher,  9  Oowen,  674;  Hubbard  r. 
Maiiin,  8  Yerger,  498;  Jones  v.  Watkins,  1  Stewart,  81;  Dickens  v.  Jones,  6  Yerger,  588; 
LaJd  V.  Kenney,  2  N.  Hainp.  341;  Lee  v.  Stuart,  2  lieigh,  76;  Haven  v.  Foster,  9  Pick.  112; 
Chitty  Cont.  (6th  Am.  ed.)  627,  628,  notes  and  cases  cited,  683,  notes.  Mowntt  v.  Dwight,  1 
^Wend.  355;  Mayor  v.  Judah,  6  Leigh,  806;  Bean  v.  Jones,  8  N.  Hamp,  149*  Norton  r.  Mar- 
den,  3  Shepley,  45.  Money  even  improperly  recovered  by  action  cannot  be  recovered  back. 
Walker  v.  Ames,  2  Cowen,  428;  Cobb  r.  Curtis,  8  Johns.  470. 

Where  one  voluntarily  pays  toll,  which  the  law  would  not  compel  him  to  pay,  he  cannot  re- 
cover it  back.     Sprague  v.  Birdsall,  2  Cowen,  419. 

(2)  Chitty  Cont.  (6th  Am.  ed.)  741,  748,  notes,  and  cases  cited. 

(8)  Chitty  Cont.  (6th  Am.  cd.)  623,  notes,  and  cases  cited. 

(4)  Londregon  v.  CrowWy,  12  Conn.  668.  Assumpsit  lies  on  a  promise  to  refund  the  consid- 
eration money  paid  for  land  sold,  although  there  bo  a  covenant  of  warranty,  where  the  grantor 
expressly  engaged  to  refund,  upon  being  notified  of  the  pendency  of  ejectment  against  his  gran- 
tee; but  in  such  case,  the  action  must  be  on  the  special  contract.     Miller  v.  Watson,  4  Wend.  267. 

(6)  Thornton  v,  Wynn,  12  Wheat.  188.    See  Ashley  v.  Reeves,  2  M'Cord,  482. 
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horse  be  unsound  be  Yfill  take  it  back  and  return  the  money;  provided  he      '^-  '^ 
denies  the  unsoundness,  and  does  not  take  back  the  horse  (e).     If,  however,  ^'l^^lvZ^' 
either  by  virtue  of  an  express  stipulation  in  the  original  contract  the  plain-  cauw  of  jw- 
tiff  was  in  a  certain  event  entitled  to  rescind  it,  or  it  has  been  put  an  end  to  tion. 
by  the  agreement  of  both  parties,  the  common  count  may  be  supported  to  l-  In  as- 
recover  money  paid  on  the  contract  (/)  (1).  sampsit. 

On  a  single  count  for  money  had  and  received  in  the  common  form,  various  ^™"°'* 
sums  received  at  different  times  may  be  recovered  (^). 

The  count  must  describe  the  money  to  have  been  received  to  the  use  of 
the  person  or  persons  who  at  the  time  of  receipt  of  the  money  by  the  defend- 
ant was  legally  entitled  to  it.  And  in  an  action  by  a  solvent  partner  and 
the  assignees  of  another,  if  the  money  was  received  after  the  bankruptcy,  the 
count  must  be  for  money  received  for  the  use  of  the  solvent  partner 
and  the  assignees  as  such  (A) ;  and  in  an  action  by  an  executor,  if  the 
money  were  not  received  until  after  the  death  of  the  testator,  the  plaintiff 
oould  not  recover  without  a  count  for  money  received  to  his  use  as  executor 
(t)  (2).  Under  the  count  for  money  had  and  received,  only  the  sum 
received  for  the  plaintiff's  use  is  recoverable  (8),  and  if  the  plaintiff  seek  to 
recover  interest  or  expenses  incurred  (as  investigating  a  title  to  an  estate  in 
cases  where  the  claim  is  for  the  deposit,  ftc),  other  counts  must  be  inserted 
accordingly  (  ;) ;  unless  indeed  as  to  interest  since  the  8  &  ^  W.  4,  c.  42, 
aect.  28  {k). 

The  indebitatus  count  "for  interest  due  upon  the  forbearance  of  monies  interesL 
due  from  the  defendant  to  the  plaintiff,  and  by  the  latter  forborne  to  the 
former  at  his  request,  &;c."  is  very  frequently  inserted  in  a  declaration  in 
assumpsit^  especially  in  actions  on  bills  of  exchange  and  promissory  notes 
(4).  The  rule  was,  that  interest  was  not  recoverable  except  on  those  in- 
struments, and  a  very  few  other  instances  (/)}  unless  there  had  been  an  ex- 
press agreement  to  that  etkot ;  or  unless  such  agreement  could  be  coUec- 

(«)  7  East,  274.  ij)  1  B.  &  P.  806;  Bla.  Rep.  1078;  4  Esp 

(/•)  1  T.  R.  138;  7  East,  275,  276;  1  C.  &  223;  2  Campb.  426;  see  8  Taunt.  167. 

P.  18.  ik)  Pott. 

iff)  2  Sauncl.  118,  n.  2.  (/)  As  bonds,  7  T.  R.  124;  15  East,  225; 

(A]^  Bos.  &  Pul.  465;  podj  yoI.  il  or  money  awarded  to  be  paid  on  a  named  day, 

(i)  M'Lachlen  v.  Evans,  1   Yon.  &  Jerv..  if  demanded,  &c.,  8  Campb.  468.    See  in  gen- 

880,-  and  see  form  in  2  Saund.  207,  208.  eral,  Chit.  jun.  Contr.  195;  po§t,  vol.  ii. 

(1)  Vide  Gillett  r.  Maynard,  5  Johns.  85;  Eamesr.  Savage,  14  Mass.  425;  Lyon  ».  Annoble, 
4  Conn.  340;  Hudson  p.  Swift,  20  Johns.  21;  Dickson  r.  Cunningham,  Martin  &  Yerger,  208  ; 
Bradford  v.  Manley,  13  Mass.  189;  Conner  v.  Henderson,  15  Mass.  319. 

(2)  An  administrator,  supposing  an  estate  insolvent,  to  be  solvent,  paid  a  creditor  more  than 
his  share;  after  final  settlement,  he  was  held  entitled  to  recover  back  tiie  difference  in  an  action 
ibr  money  had  and  received.  And  such  action  was  properly  brought  in  his  indiridual  character 
and  not  as  administrator.  Rogers  v.  Weaver,  5  Ham.  586;  Walker  v.  Hill,  17  Mass.  880;  Walk- 
pr  IT.  Bradly,  8  Pick.  261;  Bliss  v.  Lee,  17  Pick.  88;  Austin  v.  Henshaw,  7  Pick.  46. 

(8)  Contra  Pease  o.  Barber,  8  Caines,  266.  In  that  case.  Rent  C.  J.,  delivering  the  opinion 
of  the  court,  says: — **  The  action  for  money  had  and  received,  is  an  equitable  action,  and  the 
party  roust  show  that  he  has  equity  and  conscience  on  bis  side.  The  rule  in  equity  is  to  allow 
mterest  in  many  cases  for  money  had  and  received.  There  may  be  cases  in  which  the  defendant 
ought  to  refund  the  principal  merely,  and  there  may  be  other  cases  in  which  he  ou^ht,  ex  aque 
et  bono  to  refund  the  principal  with  interest  Each  case  will  depend  upon  the  justice  and  equi- 
ty arising  out  of  its  peculiar  circumstances,  to  be  disclosed  at  the  trial."  See  ante,  851,  and 
note.  Under  the  counts  for  money  had  and  received,  and  money  paid,  no  special  dama^^e  can 
be  TCcovered,  but  resort  must  be  had  to  a  special  count  for  that  purpose.  Hanna  v.  Pegg,  1 
Blaokf.  186. 

(4)  A  declaration  on  a  note  given  out  of  the  country,  demanding  interest,  should  ayer  what 
is  the  rate  of  interest  where  the  note  is  given.     Surlott  v,  Pratt,  8  Marsh.  175. 

Vol.  I.  49 
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ted  from  the  usual  coarse  of  dealing  ^between  tbe  parties  in  former  and 
similar  occasions  (771) :  even  though  the  debt  i¥as  due  on  a  written  agree- 
ment providing  an  express  or  contingent  period  for  payment  {n).  Thu8> 
in  the  absence  of  an  agreement  to  pay  interest,  it  was  not  recoverable  for 
goods  sold  (o)  (1)  work  and  labor  (y>),  money  lent  (9),  paid  (r)  (2),  had 
and  received  (5)  (3),  or  upon  an  account  stated  (/).  And  it  seems  to  have 
been  that  where  the  demand  was  of  such  a  nature  that  the  law  did  not  im- 

{)ly  a  contract  for  interest,  and  none  was  agreed  for,  it  should  not  be  aU 
owed  merely  because  the  debt  had  been  wrongfully  withheld  after  the 
creditor  had  repeatedly  applied  for  payment  {ti)  (4).  This  defect  in  the 
law  encouraged  the  disposition  to  delay  the  payment  of  just  debts  and 
was  therefore  rectified  by  8  &;  4  W.  4,  c.  42,  sect.  28,  which  enacts^ 
'^  That  upon  all  debts  or  sums  certain,  payable  at  a  certain  time  or  otherwise^ 
the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may, 
if  they  shall  think  fit,  allow  interest,  to  the  creditor  at  a  rate  not  exceeding 
the  current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some 
written  instrurnent  at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  iji  wi^iting^  so  as 
such  demand  shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  payment  {v)  ;  provided 
that  interest  shall  be  payable  in  all  cases  in  which  it  is  now  pavable  by 
law." 

Sect.  29  enacts,  '*  That  tbe  jury,  on  the  trial  of  any  issue,  or  on  any 
inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the  nll^ 
ture  of  interest,  over  and  above  the  value  of  the  goods  at  tbe  time  of  the  oon* 
version  or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  asportatiSy 
and  over  and  above  the  money  recoverable  in  all  actions  on  policies  of  asstn-'^ 
ance  made  after  the  passing  of  this  act.'' 

Sect.  80  enacts,  **  that  if  any  person  shall  sue  out  any  writ  of  error  tipofo 
any  judgment  whatsoever  given  in  any  Court  in  any  action  personal,  and  the 
Court  of  error  shall  give  judgment  for  the  defendant  thereon,  then  interest 
shall  be  allowed  by  the  Court  of  error  for  such  time  as  execution  has  been 
delayed  by  such  writ  of  error,  for  the  delaying  thereof. 

In  general  it  was  considered  that  the  declaration  should  be  special 
where  damages  for  the  loss  of  the  use  of  money  are  sought  to  be  recov^ 
ered,  and  the  claim  is  not  eo  fwmifie  for  interest  as  a  debt  (5).  Upon  a 
contract  *for  the  sale  of  goods  to  be  paid  for  by  a  bill  of  a  certain  date, 
it  wasbolden  the  price  might  bear  interest  from  the  day  when  the  bill,  if 


(m)  1  Camp.  60;  2  Id.  426;  1  B.  &  P.  807; 
2  Id,  472;  9  13.  &  C.  881;  4  M.  &  R.  808;  1 
East.  228;  4  C.  &  P.  124. 

(n)  9  B.  &  C.  878;  4  M.  &  R.  806,  S.  C. 

(0)  6  Esp.  46.  Except  where  a  bill  was  to 
bare  been  given,  18  East,  08. 

(p)  1  Hen.  Bla.  805;  2  Wils.  205.  Chitty 
Cont.  (5th  Am.  ed.)  145,  n.  2. 

iq)  9  B.  &  C.  878;  4  M.  &  R.  866,  S.  C. 

(r)  8  Stark.  R.  182. 


(»)  2  Campb.  420;  1  B.  &  P.  807.  Not  eren 
in  action  against  an  auctioneer  to  reooTcr  do* 
posit,  see  8  Taant  45;  6  Bing.  184. 


S.  G.. 


(0  6  Esp.  46. 

(u)  9  B.  &  C.  880;  4  M.  &  R.  808, 
sed  vide  8  Bing.   858;  9  Price,  184. 

(r)  And  yet  in  Pierce  v.  Fotbergill,  1 
Hodges  R.  2ol,  it  was  held  that  tbe  issuing  ft 
writ  of  summons  is  a  sufficient  demand  to 
title  the  plaintiff  to  interest  from  that  day. 


(1)  Chitty  Cont  (CthAm.  ed)  644,  645,  notes,  and  cases  cited. 

(2)  Chitty  Cont.  (6th  Am.  cil.)  645,  n.  8. 
(8)  Chitty  Cont.  (6th  Am.  ed.)  646,  n.  4. 
(4)  Riley  v.  Seymour,  1  Wend.  143. 

(6)  Ashby  v.  Ashby,  8  M.  &  P.  186. 
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it  liad  been  given,  would  bftvo  been  due,  and  that  the  interest  might  be  iv.  iibpaets 
recovered  as  damages  on  a  special  count  for  the  non-delivery  or  non-pay-  j^ 
ment  of  the  bill ;  and  that  if  in  such  case  upon  a  general  count  for  goods  o^Jj^'of  ^ 
sold  and  delivered,  the  jury  should  give  the  price  and  interest  as  dama-  tion. 
geSy  the  Court  would  not  on  that  account  set  aside  the  verdict  (.tV     So  ^-  ^^f^- 
where  the  defendant,  who  had*  contracted  for  goods,  was  to  return  tnem  in  "J*™^**- 
a  year,  or  otherwise  to  pay  for  them  laiik  interest^  and  the  declaration  was  ooiwu?^ 
only  for  goods  sold,  and  interest  on  money  forborne,  the  Court  would  not  set 
aside  the  verdict,  or  reduce  the  damages,  although  the  jury  gave  interest, 
irhich,  in  strictness,  should  have  been  claimed  by  a  special  count,  (y).     In 
each  of  these  eases  there  was  a  just  claim  to  interest  in  the  shape  of  damages 
(j2;).     The  form  of  the  count  for  interest  will  be  found  in  the  second  volume 
(a).     It  may  be  advisable  to  insert  it  where  interest  may  be  recoverable;  but 
since  the  statute  3  &  4  W.  4,  c.  42,  sect.  28,  it  may  be  recoverable  in  many 
eases  without  expressly  declaring  for  interest,  provided  the  damages  at  the 
ecmdusion  be  sufficient  to  cover  it. 

It  is  advisable  in  all  declarations  in  assumpsit  for  the  recovery  of  a  Aoooant 
money  demand  (excepting  against  an  infant,  who  cannot  in  law  state  *^^^ 
an  account),  to  insert  a  count  on  an  account  stated  (A).  The  acknowl- 
edgment by  the  defendant  that  a  certain  sum  is  due,  creates  an  implied 
promise  to  pay  the  amount,  and  it  is  not  necessary  to  set  forth  the  subject- 
matter  of  the  original  debt  (c)  (1);  nor  is  the  amount  of  the  sum 
alleged  in  the  connt  to  be  due  material  (d)  (2) ;  nor  is  it  necessary,  in 
order  to  support  this  count,  that  the  defendant's  admission  should 
relate  to  more  than  one  item  or  transaction,  or  that  there  should  have 
been  cross  dealings  or  accounts  between  the  parties  (e).  The  present 
rule  is,  that  if  a  fixed  and  certain  sum  is  admitted  to  be  due  to  a  plaintiff, 
for  which  an  action  would  lie,  that  will  be  evidence  to  support  a  count 
upon  an  account  stated  (/).  But  an  account  stated  is  not  proper  to  re- 
cover a  single  sum  under  an  express  contract,  but  lies  only  where 
an  account  has  been  stated  with  reference  to  former  transactions  (g)  (3). 


(x)  Taunt.  157. 

iy)  2  Bing.  4. 

Iz)  See  Id.  6;  and  12  East,  418. 

(a)  Posit  'voL  u. 

(6)  2  iMod.  44;  1  T.  R.  42.  What  ib  evi- 
dence of  an  account  stated,  see  10  East,  104; 
11  Id.  118, '124;  18  Id.  249;  2  B.  &  P.  863; 
2M.  k  Set  265;  26  East,  420;  8  Stark.  B. 
10;  1  B.  &  &L  289;  4  Bing.  104;  Breckon  v. 
Smith,  1  Adol.  &  EIL  488.  Admission  of  the 
receipt  of  money  before  oommissioners  of 
i)aDkrapt  on  a  oompnlaoiy  examination,  7  B. 
&  a  623.  1  M  &  EL.  518,  S.  C.  Not  eonclw 
give  evidence,  when,  1  T.  B.  42;  4  B.  &  C. 


281,  715;  1  da.  159;  6  Id.  24.  Aa  to  stamp, 
1  Bing.  184. 

(c)  2  Mod.  44;  2  T.  H.  480. 

id)  2  Saand.  122  n.  8;  1  Bla.  Bep.  65;  1 
Burr.  9. 

(e)  18  East,  249;  5  M.  &  Sel.  65;  2  Sannd. 
122.  n.  6,  5th  ed. ;  3  C.  &  P.  236. 

(/  )  Per  Parke,  B.  and  Alderson,  B.  Por- 
ter V.  Cooper,  4  Tyr.  264, 265 ;  1  Cr.  M.  &  B. 
887. 

iff)  Clarke  v.  Webb,  2  Dowl.  671;  1  Cr.  M. 
4r  B.  29;  and  see  Allen  v.  Crop,  2  DowL  546; 
or  when  it  lies,  Ereke  v.  Nokes,  8  Car.  &  P. 
170;  1  Mood,  k  B.  859. 


(1)  Tossey  v.  Church,  4  WatU  k  Berg.  141;  Fitch  v.  Leitch,  11  Leigh,  471.  Assumpsit 
lies  to  recover  a  balance  struck  and  promimd  to  be  paid  though  the  account  embrace  specialties, 
with  other  securities.  Gilson  v.  Stewart,  7  Watts,  100,  It  was  held  in  Cathell  v.  Goodwin,  1 
Bar.  &  Gill  468,  that  under  the  counts  ibr  money  lent,  paid,  laid  out  and  expended,  and  an 
intimul  computiuttntt  the  plaintiff  was  entitled  to  recover  by  evidence  of  the  defendant's  dis- 
hoDored  bill,  drawn  payable  to  the  order  of  the  plaintifiTs  wife. 

(*2)  But  where  the  count  was  on  an  account  stated  between  the  parties,  wherein  the  defend- 
ant was  found  in  arrear,  &c.  to  the  plaintiff,  in  the  sum  of  £21  6«.  and  that  the  defendant  pro- 
missd  to  pay  it  in  consideration  of  forbearance,  it  was  held,  that  the  etaot  sum  must  be  proved, 
and  the  plaiutiff  having  a  debt  due  of  £20  ISt.  was  nonsuited,  though  it  would  have  been  sufii- 
eient  if  the  sum  were  laid  under  a  videlicft     Amfield  r.  Bate,  8  Mau.  &  Selw.  178. 

(8)  Clute  V.  Bailey,  239, 


*869 
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IT.   ITS 
PARTS,  &0. 

6tlily.  The 
cftuseof  ac- 
tion. 

1.  In  as- 
sampsit. 

Common 
cuuntB. 


When  a 
count  npon 
an  account 
stated  should 
or  not  be 
added. 


An  attorney's  bill  cannot  be  recovered  under  this  'count,  without  due 
proof  of  delivery  of  a  signed  bill  (/*).  Where  arbitrators  award  a  sum 
of  money  to  be  due,  it  may  be  recovered  under  this  count,  unless  the  sub* 
mission  was  by  bond  {i)  (1).  But  a  party  can  only  recover  under  this 
count  when  a  certain  and  precise  sum  is  admitted  to  be  due  (A')  ;  and  an 
acknowledgment  of  a  debt,  but  without  naming  or  referring  to  a  sum 
certain,  does  not  enable  a  plaintiff  to  recover  on  this  count  even  no- 
minal damages  {I)  ;  and  where  a  debt  is  actually  in  e^^istence  (m),  and  a 
prior  transaction  (n).  '  But  it  may  be  shown  by  other  evidence  than  the 
defendant's  admission,  that  the  sum  to  which  he  referred  was  of  a  precise 
and  stipulated  amount  (o).  An  admission  by  the  defendant  in  a  conver- 
sation with  a  third  person  that  he  was  indebted  to  the  plaintiff  in  a 
named  sum  is  not  evidence  of  an  account  stated,  unless  the  third 
person  was  the  plaintiff's  agent  (;?).  In  an  action  by  an  executor,  evidence 
that  the  defendant,  on  being  applied  to  for  payment  of  interest,  stated  he 
would  bring  him  some  on  a  certain  day,  is  insuflScient  to  support  an  ao* 
count  stated;  there  being  no  acknowledgment  of  any  precise  debt  of  a 
given  character,  or  any  thing  to  show  in  what  capacity  the  plaintiff  was 
entitled  {q).  And  it  seems  that  the  admission  should  be  clear  and  un« 
qualified  (r). 

If  an  account  be  stated  and  agreed  of  what  is -due  ior  growing  crops  not 
previously  served,  it  is  a  valid  plea  that  there  was  no  contract  in  writing 
signed,  so  as  to  take  the  case  out  of  the  statute  against  frauds,  29  Car.  2,  a 
8,  B.  4,  but  if  the  account  were  stated  after  the  severance,  that  fiict  might  be 
replied  («). 

In  framing  the  pleading  rules  of  Hil,  Term,  4  W.  4,  it  was  considered  that 
in  assumpsit  and  debt  on  simple  contract  it  is  just  that  the  plaintiff  should  be 
at  liberty  to  proceed  as  well  for  the  original  debt  as  also  upon  an  admis- 
sion that  it  is  due,  and  therefore  the  rule  expressly  provides  ^'  that  a 
count  for  money  due  on  an  account  stated  may  be  joined  with  any  other 
count  for  a  money  demand,  though  it  may  not  be  intended  to  establish  a 
distinct  subject-matter  of  complaint  in  respect  of  each  of  such  counts."  But 
as  Reg.  Gen.  Hil.  T.  2  W.  4,  subjects  a  plaintiff  to  the  payment  of  cos^s  upon 
every  issue  which  he  does  not  establish  in  evidence,  this  count  should  not 
be  added  unless  there  be  strong  ground  for  expecting  that  it  be  proved  by 
evidence. 


We  have  seen  that  in  actions  by  or  against  executors,  where  six  years 
have  elapsed  since  the  death  of  the  testator^  or  if  it  be  on  any  *other  account 
material  for  the  plaintiff  to  avail  himself  of  a  promise  or  acknowledg- 
ment by  the  defendant  since  the  death,  it  may  be  necessary  to  add  all 
or  one  of  the  common  counts  on  promises  to  or  by  the  executor  in  that 
character,   for    otherwise    such    promise  or   acknowledgment   cannot    be 

gation,  8  Car.  &  P.  170. 
(n)  1  Crom.  M.  &  Bos.  29. 
(o)  6  Moore,  114;  2  C.  4"  P.  109. 
(p)  Breckon  v.  Smith,  1  Adol  4*  £IL  448 
(9)  4  B.  &  G.  285. 
(r)  1  R.  4  M.  289. 
(s)  Earl  Falmouth  v.  Thomas,  8  Tyr.  26. 


Common 

countf  in 

actions  by 

and  eigainst 

per9on$ 

$uing  or 

being  tried 

in  pariicu^ 

lar  nghti  or 

charaeUrs,         ^^^  See  preceding  note. 

r  "^360  1       (0  1  ^P- 1^;  Tidd,  9th  ed.  824:  Peake's 

*-  "*  C.  N.  P.  227;  5  T.  R.  6;  but  see  1  Esp.  877. 

{k)  4  Moore,  642;  18  East,  249. 

ll)  Bernasconi  v.  Anderson,  Mood.  &  Malk. 
188, 

(ffi)  6  Moore,  114  to  116;  or  a  moral  obll- 


(1>  Bates  V.  Curtis,  21  Piok.  247. 
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given  in  evidence  (t)  (I) ;  and  this  set  of  counts  usually  follows  tbe  cora*      ^^-  ^^s 
mon  breach  at  the  end  of  the  first  set  of  counts  (m).     Tlie  same  necessity  /',^^",»^ 
may  arise  in  actions  hy  iho  assignees  of  a  bankrupt.     And  so  in  actions  J^yg-j^^f  ^ 
against  A.,  B.,  and  C,  the  husband  of  B.,  in  order  to  give  in  evidence  a  tton. 
promise  by  A.  and  B.,  before  the  marriage  of  B.  and  C,  to  take  the  case  i.  Inas- 
out  of  the  statute,  a  count  on  such  promise  before  marriage  must  be  added  ^""^P^i^- 
(z).     In  general,  however,  where  there  has  been  an  absolute  promise  or  ac-  Common 
knowledgment  to  the  original  creditor  within  six  years,  so  as  to  take  the  case 
out  of  the  statute  of  limitations,  it  sufiSces  to  declare  upon  the  original  con* 
tract  (y)  (2).    In  declaring  at  the  suit  of  a  surviving  partner  in  mdebitatvit^ 
every  count  should  technically  state  the  death  of  the  deceased  partner ;  but 
if  the  death  be  averred  in  the  first  count  it  will  sufiice,  and  a  demurrer 
in  respect  of  an  omission  in  a  subsequent  count  has  been  considered  frivolous 
{z)  (8). 

The  statement  of  a  breach  of  a  special  contract  stated  in  assumpsit  has  The  breach 
already  been  considered  (a).     The  Reg.  Gen.  Trin.  Term,  1   W.  4,  pre-  of  the  co/n- 
scribed  a  more  concise  form  of  stating  the  breach  of  one  or  more  common  ^^^  counu, 
indebitatus  counts  than  had  heretofore  been  adopted,  and  whicli  should  be 
pursued  as  an  admirable  model  (£)  (4).     Even  in  assigning  this  breach  by 
non-payment  of  the  common  counts,  it  is  advisable  to  admit  in  the  aggregate 
all  payments  made  by  the  defendant  on  account,  so  as  to  avoid  the  expense 
of  a  plea  of  payment  (c).     In  an  action  by  assignees  in  that  character,  a 
breach  that  the  defendant  did  not  pay  the  plaintiffs,  without  alleging  as 
assignees,  is  sufficient  on  special  demurrer,  and  indeed  proper  and  prefera- 
ble {(l). 

• 

We  have  already  considered  when  the  action  of  debt  may  be  supported  "•  'i*  i>*EBt. 
(e).  In  framing  the  declaration  in  this  action,  the  general  requisites 
and  qualities  of  all  declarations,  which  have  already  been  pointed  out 
must  be  observed  (/).  The  particular  parts  may  be  considered  under  the 
same  arrangement  as  in  assumpsit  {g) ;  and  most  of  the  rules  to  be 
observed  in  framing  declarations  in  that  form  of  action  ^equally  govern  in  [  *861  J 
the  action  of  debt,  and  therefore  it  will  only  be  necessary  to  point  out  the 
distinctions. 

The  title  of  the  Court  and  the  actual  date  of  the 'day  of  delivering  or  Title  of 

Court,  terra« 

(t)  AnU,  208-,  1  Toung.  k  Jervii,  SOS;  (a)  AnU,  882.                                                venue,  and 

and  see  form,  2  sAund.  207,  208.  (6)  See  form,  yoti^  toI.  ii.                              oomD.t^^ 

(tt)  See  the  forms,  pott^  vol.  ii.,  and  see  an  (c)  Ante^  888;  BoflAnqaet*8  Rules,  85,  80;  u.Mft- 

old  form,  2  Saund.  207,  208.  and  see  forms  of  admission  poc/,  vol.  ii. 

<x)  1  B.  &  C.  248;  2  D.  &  R.  868,  8.  C.  {d)  Cobbett  v.  Cockrane,  8  Bing.  17. 

(y)  Ante,  309;  7  Bing.  168.  (e)  Ante,  108  to  115. 

(«)  Undershell  v.   Fuller,  6  Tyr.  892;  1  (/)  ^n/«,  244  to  261. 

Crom.  M.  &  Ros.  900.  {g)  AnU,  28'J  to  839. 

(1)  See  Bishop  v.  Harrison,  2  Leigh,  582. 

(2)  Oliver  V,  Gray,  1  Har.  &  Gill,  204;  Angell  on  Limitations,  (2nd  ed.)  816;  Betton  v. 
Cutts,  11  N.  Hamp.  170,  179;  Illsley  v.  Jewett,  8  Metcalf,  445;  Chittjr  Contr.  (7th  Am.  ed.) 
821  in  note. 

The  declaration  on  the  debt  of  a  bankrupt  or  insolvent  debtor,  which  has  been  revived  by  a 
new  promise,  may  be  on  the  original  debt     Maxim  v,  Morse,  8  MasSb  127;  Shippey  d.  Header 
son,  14  Johns.  178;  Lang  v.  Maokenaie,  4  Carr.  &  Pa.  468. 

(8)  See  ante,  284,  285,  and  notes. 

(1)  One  averment  of  a  request,  and  a  refusal  to  pay  is  sufficient  for  any  number  of  the  oom 
mon  ooonts.    Bider  v.  Bobbins,  18  Mass.  284. 
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OF  THB  DECLABATION. 


IV.    ITS 
PABTS,  &0. 

6th]y.  The 
cnase  of 
action. 

1    la  debt 


filing  the  declaration  and  the  venues  have  already  been  considered  (A).  Tho 
commencement  of  the  declaration  preceding  the  statement  of  the  cause  of 
action  is  similar  to  that  in  assumpsit  (t) ;  except  in  the  description  of  the 
form  of  action,  ^hen  that  is  stated,  ami  even  that  description  may  bo  omit- 
ted (A:).  In  an  action  on  a  specialty,  the  party  should  be  declared  against 
in  the  name  by  which  he  signed  the  deed  (/).  The  debt  demanded,  if 
unnecessarily  stated  in  the  commencement,  should  regularly  be  the  aggre- 
gate of  all  the  sums  alleged  to  be  due  in  the  different  counts ;  but  a  mistake 
in  this  respect,  whether  more  or  less  be  stated,  will  not  be  a  cause  of  demur- 
rer; nor  is  it  necessary  to  prove  that  the  debt  amounted  precisely  to 
the  sum  alleged  to  be  due  (m)  (1).  In  general,  the  declaration  sboald 
be  in  the  debet  and  deiinet  (/t) ;  but  upon  the  principle  that  a  man 
may  complain  of  only  a  part  of  his  grievance,  and  not  of  the  whole,  the 
plaintiff  may  abridge  his  demand  and  declare  in  the  detinet  only,  instead 
of  the  debet  and  detinet  {m\  And  in  an  action  by  and  against  execu- 
tors and  administrators,  the  declaration  should  technically  be  in  the  d^inei 
only  (2) ;  except  in  an  action  upon  a  judgment  recovered  against  an  execu- 
tor suggesting  a  devastavit,  when  the  debt  and  detinet  is  proper  {n) ;  and 
the  defendant  cannot  in  such  action  plead  plene  administravit  (o),  (3). 
But  a  declaration  in  the  debet  and  detinet  against  an  executor  is  not  subjeol 
to  a  special  demurrer,  as  the  former  will  be  rejected  as  surplusage  (p).  An 
heir  should  be  sued  in  the  debet  and  detinet^  but  the  omission  of  the  debet 
will  be  aided  by  a  verdict  (y). 


On  Bimple 
oontract 


The  mode  of  stating  the  cause  of  action  varies  as  in  assumpsit,  acoording 
to  the  nature  of  the  contract  or  matter  declared  on,  which,  we  have  seen, 
may  be  a  simple  contract,  a  specialty ;  a  record,  or  a  statute  (r).  In  debt 
.  on  simple  contract^  express  or  implied,  to  pay  money  in  consideration 
of  a  precedent  debt  or  duty,  the  subJect-mcUter  of  the  debt  is  to  be  described 
precisely  as  in  the  common  counts  in  assumpsit  (s) ;  but  in  point  of 
form  the  indebitatus  count  in  debt  differs  from  those  in  assumpsit ;  for  al- 
though the  indebitatus  count  states  that  the  defendant,  on,  &o.  "'  was  in* 
[  *S62  ]  debted  to  the  plaintiff''  in  a  named  sum  of  *money  ''for  goods  sold,"  pre- 
cisely as  in  assumpsit ;  and  it  is  not  necessary  to  set  forth  the  nature  or 
particulars  of  the  debt  with  more  precision  than  in  that  action  (j) ;  yet  in 
this  indebitatus  count,  no  promise  should  be  stated  as  in  assumpsit  {u)  (4) 
and  although  it  has  been  usual  to  conclude  each  count  with  the  allegation 
that  '^  by  reason  of  the  said  sum  of  money  being  unpaid,  an  action  had  ac- 


{h)  j$n/€,  2G2  to  280. 

(t)  AnU,  285  to  289.  See  the  form.  pmU 
Yol.  if. 

(At)  11  East,  62;  Straaghan  v.  Baokle,  1 
HaiT.  &  Woll.  619. 

(/)  Ante,  244,  246. 

(m)  Ante^  118,  114.  See  the  fcam^potU 
Tol.  ii.;  11  East,  62. 

(n)  Com.  Dig.  Pleader,  2  W.  8;  Bao.  Ab. 
Debt,  F. 

(m)  Per  Lord  Elleaboroagh,  C.  J.»  4  M.  ft 
S.  125. 

(n)  Pm/,  vol.  ii.;  Rol.  Ab.  608;  Bao.  Ab. 


Debt,  F.;  8  East,  2;  Com.  Dig.  Pleader,  W. 
8. 

(0)  1  Wils.  258. 

{p)  Gardner  v.  Bovrman,  4  Tyr.  412. 

{q)  Com.  Dig.  Pleader,  2  East,  2;  8  East, 
2;  2  Saand.  7,  n.  4. 

(r)  AnU,  109  to  112. 

(<)  See  the  oases,  Com.  Dig.  Pleadar,  2  W. 
11. 

(0  2T.  R.28;pos^  toI.  ii. 

(u)  Id,\  12  Mod.  611;  8  B.  &  Aid.  208^  2 
Smith  Bep.  618;  2  B.  &  P.  78. 


(1)  See  Uampton  v.  Barr,  8  Dana,  678. 

(2)  Childress  v,  Emorj,  8  Wheat.  642. 

(8)  Viae  Spotswood  c.  Price,  8  Hen.  &  Munf.  128. 

(4)  Metcalf  «.  fiobinsoa,  M'Lean,  868.    Bat  see  State  Bank  «.  Clark,  2  Pike,  876. 
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craed  to  the   plaintiff  to  demand  and   have  the   same  from  the  defendant  'v.  its  parts 
being  parcel  of  the  money  above  demanded,"  yet  that  allegation  is  unneces-  ^*^' 
Bary,  and  the  usual  breach  at  the  end  of  the  declaration  will  suffice  {v)  ;  cluieof  ac- 
and  the  distinction  is  stated  to  be,  that  whenever  tlie  debt  arises  merely  by  tion. 
the  judgment  or  obligation,  &c.   and  not  from  any  thing  dehors^  a  non-  2.  In  deb* 
performance  of  the  obligation  is  to  be  laid,  and  the  conclusion  is  to  be  ^vith 
the  breach  ad  damnum  ;  but  that  where  the  debt  arises,  not  by  the  obliga* 
tion  alone,  but  also  by  some  matter  dehors  stated  in  the  declaration,  there 
the  count  should  conclude  per  qiiod  actio  aa^evif,  &c.  as  in  debt  on  a  lease 
for  rent  (2:).     The  quantum  meruit  and  quantum  valebant  counts,  when 
formerly  adopted,  but  which  always  seemed  to  be  unnecessary  and  injudi- 
cious (y),  resembled  those  in  assumpsit,  except  that  the  words  **  agreed  to 
pay  "  should  be  inserted,  instead  oi  ^^  promised  to  pay'*  (1)  (^r),  and  that 
such  counts  in  general  conclude  with  the  same  allegation  per  quod  adio 
acr&vit,  &c.  as  the  indebitatus  count  (a)  (2).     And  it  has  been  recently 
held  that  the  words  '*  undertook  and  agreed  to  pay,"  m  a  quantum  meruit 
count,  do  not  necessarily  import  the  fotm  of  action  to  be  in  assumpsit,  but  are 
good  in  debt  (6).    The  Reg.  Gen.  Trin.  T.  1  W.  6,  although  it  does  not  pre- 
Bcribe  any  form  in  debt,  yet  directs  that  declarations  on  bills  and  notes,  and 
for  common  debts,  shall  be  drawn  as  concisely  in  debt  as  in  assumpsit,  and 
that  no  costs  for  any  extra  length  shall  be  allowed,  and  as  the  same  rule  im- 
pliedly abolishes  a  quantum  meruit  or  valebant  count  in  assumpsit,  so  those 
forms  are  impliedly. abolished  in  debt  (c). 

The  mode  of  framing  a  declaration  in  debt  on  legal  liabilities,  on  awards^ 
and  for  escapes,  Ac.  is  shown  in  the  second  volume  ((/)  (8).  Debt  lies  on  a 
special  contract  to  pay  money,  and  if  such  contract  be  specially  declared 
upon,  and  be  not  under  seal,  so  that  a  consideration  is  necessary,  the  declara- 
tion should  show  such  consideration,  and  may  in  general  be  framed  like  a 
declaration  in  assumpsit ;  with  this  exception,  that  it  must  be  alleged  that  the 
defendant  agreed,  not  that  he  promised  to  pay  (e)  (4). 

*Iii  debt  upon  a  specialty'^  the  declaration  usually  proceeds  at  once  to  the  [  *863  j 
statement  of  a   specialty,   without  any   inducement   or  statement  of  the  On  special- 
consideration  upon  which  the  contract  was  founded  (/> ;  for  in   general  ties 
the  circumstances  under  which  the  deed  was  made  are  immaterial,  and  a 
consideration  is  seldom  essential  (^)  (5).     It  is  principally  in  this  respect 

(1^)  PoiU  Tol.  ii.;  Gilb.  Debt,  414.  (</)  Poti,  vol.  ii;  ante,  108.    See  also  Com 

(ar)  Gilb.  Debt.  415.  Dig.  Pleader.  2  W.  11. 

(y)  Ante^  109,  note  {q).  (e)  Sue  aniCt  114;  and  as  to  variances  in 

l^z)  Supra,  note  iu).  stating  the  consideration  and  contract^  see 

(a)  Pott,  vol.  ii.;  Gilb.  Debt.  414.  ante^  207  and  8U5. 

lb)  Gardner  V.  Bowman,  4  Tyr.  412,  citing  (/)  See  tbe  oases,  Com.  Dig.  Pleader,  2 

Ninam  v.  Bland,  8  Smith,  114.  W.  9. 

(c)  See  the  rule  and  prescribed  form,  po$t,  (g)  Flowd.  808;  8  T.  R.  477;  4  East,  200; 

ToL  ii.;  and  the  forms  in  debt,  id.  1  Fonbl.  SAT;. post,  809. 

(1)  Metcalf  V.  Robinson,  2  M'Lean,  863. 

(2)  Payne  v.  Smith,  12  N.  Hamp.  84. 

(8)  See  Jaoob  v.  United  States,  1  Brock,  620. 

(4)  Metcnlf  v.  Robinson,  2  McLean,  868.  Where,  ta  an  action  of  debt,  two  several  sums 
are  demamded  as  due  and  owing  in  separate  counts,  e.  g.  six  hundred  dollars  in  each,  the  dec- 
laration should  in  the  commencement  demand  the  aggregate  amount,  the  first  count  should  de- 
mand six  hundred  dollars,  &c.  parcel,  and  the  second  count  should  be  lor  six  hundred  dollars, 
the  residue,  &c.  People  v.  Van  Epps,  4  Wend.  887.  See  the  second  count  in  Seymour  v,  Har- 
"vey,  8  Conn.  66. 

(6)  The  want  or  failure  of  consideration,  is  not  sufficient  at  law  to  avoid  a  specialty;  and  a 
frUe  representation  or  warranty,  whether  in  writing  or  parol,  as  to  the  quality  of  property  sold. 
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that  the  declaration  on  debt  or  covenant  on  a  specialtj  diflers  from  that  in 
assumpsit.  Thus  in  debt  upon  a  bond,  the  declaration  states,  ^*  that  tho 
defendant,  on,  &c.  by  his  certain  writing  obligatory,  sealed  with  his  seal, 
and  now  shown  to  the  Court  here,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  plaintiff  in  the  sum  of  £» ,  to  be  paid  to  the  plain- 
tiff," and  then  states  the  breach  by  the  non-payment  of  that  sum.  So  in 
debt,  or  covenant  upon  a  lease  by  the  lessor  against  the  lessee,  it  is  not 
necessary  to  set  forth  the  lessor's  title  to  the  lands  demised ;  but  the  declara- 
tion merely  alleges  '^  that  the  plaintiff,  on,  ko.  by  a  certain  indenture  made 
between  him  and  the  defendant,  and  under  the  defendant's  seal,  and  of  which 
the  plaintiff  makes  a  profert  demised,"  &c.  (A)  ;  and  in  tliis  case,  if  the  title 
be  unnecessarily  set  forth,  an  imperfect  statement  of  it  may  not  be  fatal  on 
error  (i)  (1). 

Inducements  however  are  sometimes  necessary,  and  in  the  statement  of 
them  the  preceding  rules  and  observations  in  the  statement  of  inducements 
in  assumpsit  will  be  here  applicable  {k.)  In  an  action  on  a  lease  at 
the  suit  of  the  assignee  of  the  reversion,  or  of  the  heir  of  the  lessor,  or  by 
an  executor  of  a  termor,  for  rent  which  became  due  after  the  death  of  the 
testator,  the  declaration  must  state  the  title  of  the  lessor  to  the  demised 
premises,  in  order  that  it  may  appear  that  he  had  suck  an  estate  in  the 
reversion  as  might  be  legally  vested  in  the  plaintiff  in  the  character  in 
which  he  sues,  and  legally  entitle  him  to  recover  the  damages  claimed  in 
respect  of  the  breaches  of  covenant  (/) ;  and  this  even  where  the  estate  of 
the  plaintiff  is  derived  from  the  king  or  a  corporation  (m) ;  and  suoh  in- 
ducement is  specially  traversable  (/i).  Even  if  the  omission  to  state  the 
lessor's  title  in  an  action  by  a  reversioner  be  not  aided  by  verdict  (o),  yet 
after  verdict,  in  covenant  by  a  devisee  in  fee,  an  averment  that  the  testator, 
the  lessor,  was  seized  and  died  seized^  (not  showing  of  what  particular 
estate  in  the  premises),  is  sufficient  ( p).  Such  title  is  usually  shown  by 
way  of  inducement  preceding  the  statement  of  the  lease;  as  when  the 
action  is  at  the  suit  of  an  hei/,  by  alleging  that  the  lessor  was  seized  of  the 
'''^premises  in  his  demesne  as  of  fee  (q) ;  or  when  the  estate  demised  is  copy- 
hold, by  showing  the  &ct,  and  that  the  lessor  was  seized  at  the  will  of  the 
lord ;  according  to  the  custom  of  the  manor  (r) ;  or  where  the  plaintiff 
claims  as  assignee  of  a  term,  or  as  executor  of  the  lessor  for  rent,  &;o. 
due  since  his  death,  by  stating  that  the  lessor,  at  the  time  of  ^making  the 
lease,  was  possessed  of  the  demised  premises  for  the  residue  of  a  certain  term 
of  years,  &c.  {si).  As,  however,  the  lessor's  title  in  the  action  upon  the 
lease  of  the  owner  of  the  reversion  is  only  inducement,  it  is  not  neces- 
sary to  show  its  origin  or  commencement,  although  the  lessor  had  not  a 


(A)  Stra.  280,  281 ;  1  Saund.  288  a,  note  2. 

(t)  Stra.  280,  281;  Quaere  if  traversed  by 
defendnnt,  vide  infra. 

(k)  .^n/e,  280  to  298. 

(/)  1  Saund.  233,  n.  2;  Stra.  280;  7  T.  R. 
688;  Com.  Dig.  Pleader,  C.  86;  Gilb.  Debt, 
410;  Dyer,  865  b;  4  Moore,  808;  1  B.  &  B. 
531,  S.  C. ;  1  Dowl.  &  Ry.  N.  P.  1 ;  1  M.  &  P. 
688.  See  Post,  toL  ii.  as  to  manner  of  stat- 
ing inducements. 

(m)  1  Saund.  187,  n.  1. 


(n)  4  Moore,  808;  1  B.  &  B.  681,  8.  a  , 

(0)  See  11  Mod.  179;  Vin.  Ab.  Title,  D. 
16;  1  Show.  71;  1  M.  &  P.  640,  642. 

(p)  1  M.  &  P.  688;  4  Bingh.  646,  &  C. 

iq)  2  Saund.  861,  416. 

(r)  Poet,  vol.  ik 

(<)  PoH,  ToL  ii.;  4  Moore,  808;  1  B.  &  a 
681,  &  C;  7  T.  R.  588.  See  the  yarioos 
modes'  of  stating  difierent  titJos  and  Uie  nature 
of  the  estate,  and  how  acquired,  post^  voL  U. 


cannot  be  pleaded  in  discharge  of  a  bond  giren  Ibr  the  consideration.    Vrooman  «.  Pbelpft,  2 
Johns.  177;  Dorian  v.  Sarmnis,  Id.  177,  n. ;  Dorr  v.  Monsel,  18  Johns.  480.    See  the  note  toI 
2,  p.  9€8. 

(1)  Backus  V,  Taylor,  6  Mant  488. 


allega- 
tions. 


BODY  OB  8UBSTAKCK— L      B(  A£8aMPSIT,  864 

title  in  fee-simple ;  but  had  only  ^particular  estate,  that  is,  an  estate  less   »^'    "s 
than  a  seism  in  fee-simple,  as  an  estate  tail,  or  for  life,  or  years,  &c.  Thus,  ^^■''®»*^- 
if  the  lessor  held  for  a  term  of  years,  and  the  plaintiff  sue  as  his  executor  ***y-  J'*® 
or  assignee  of  the  reversion  therein,  it  is  not  necessary  to  deduce  the  title  action, 
thereto  from  the  fireeholder ;  it  suffices  to  sliow  the  term  wliich  the  j  i„  ^^y^^ 
l3ssor  had,  and  to  deduce  the  title  from  him   (t}.    This  is  an  ex--  On  special- 
Cv3ption    to    the    general    rule    that    the    commeneetnent    of   particular  ^^' 
estates  must  be  shown  in  pleading  (u).    In  these  cases  the  lessee  and  his 
assignee  being  estopped  by  the  deed  from  denying  the  lessor's  title  gener- 
ally^  cannot  plead  nil  habuitj  or  traverse  the  entire  inducement ;  but  admit- 
ting by  his  plea  tliat  the  lessor  had  wme  legal  interest  in  the  premises, 
he  may  show  that  he  was  entitled  to  a  different  estate,  and  thereby  in  eff- 
ect traverse  the  derivative  title  stated  in  the  declaration  (x).    The  form 
of  declaring  against  an  heir  is  pointed  out  in  the  second  volume  (y). 

The  time  of  making  the  contract  should  be  stated  as  in  asmmpsitj  and  Time  of 
it  must  appear  and  be  expressly  shown,  when  a  specialty  is  the  gist  of  the  J^J^^^ 
action,  that  such  contract  was  by  deed;  except  in  debt  for  rent  on  a  de-  andaker 
mise,  which  is  perhaps  almost  the  only  instance  where  a  deed  may  be  ad-  requisite 
duced  in  evidence  in  support  of  a  coimt  not  mentioning  it  (z).     It  must 
also  appear  that  the  contract  was  under  seal  (1);  but  there  are  some  tech- 
nical words,  such  as  indenture^  deed  or  writing  obligatory^  which  of  them- 
selves import  that  the  instrument  was  sealed,  and  which  will  suffice  (a)(2); 
and  the  omission  of  the  statement  that  the  instrument  was  xuider  seal  will 
be  aided,  if  the  defendant  by  his  plea  admit  that  the  writing  was  sealed 
(6).    The  delivery  of  the  deed,  *though  essential  to  its  validity,  need  not   [*365] 
be  stated  in  pleading  (d)  ;  •  and  though  dated  on  a  particular  day,  a  deed 
may  be  stated  in  pleading  to  have  been  made  on  another  day  (e). 

It  is  a  general  rule  that  in  all  pleadings,  whether  by  a  plaintiff  or  de-  Profcrt  of 
fendant,  if  a  deed  be  alleged,  and  the  party  claim  ov  justify  under  it,  and  specialty. 
is  presumed  to  have  the  deed  in  his  possession,  he  must  make  ^profert  of 
the  deed  (3),  that  is  must  profess  that  he  brings  it  into  Court  to  oe  sliown 
to  the  Court  and  hb  adversary ;  the  import  and  practical  meaning  of  which 

(0  See  Com.  Dig   Pleader,  E.  16,0.  43;  M  Seeemf0,  5S. 

po%ty  vol.  ii. ;  Stephen  2d  edit.  864.  (^)  1  New  Rep.  104, 109 ;  1  Saand.  276  a, 

{u)  Id, ibid.   Co.LitSOSb;  lSaimd.186^,  cote  1,  2;    202,  211;    2  Id.   297,    note  1; 

n.  1.  see,  however,  ante,  110;  4  B.  &  C.  962,  963. 

(r)  7  T.  R.  538,  539,    See  4  Moore,  303;  (a)  1  Saund.  291,  note  1,320,  noie  3;  Com. 

1    Dow.  &  Rj.  N.  P.  0.  1;  2  Bing.   54;  9  Bis.  !Fait;  Piatt  on  Coy.  6. 

Moore,  130;  9  Bar.  &  Ores.  254;  4  M.  &  R.  (6)  Id  ;  Lord  Rajm.  1536,1541*  Cro.Car- 

201,  S.  C. ;  Sevmonr  v.  Franco,  7  Law  Jonnal,  ^9. 

18,  K.  B.;  and  Whitton  v.  Peacock,  in  0.  P.  (d)  I  Sannd.  292,  note  1. 

8d  June,  1835.    Shearman,  attorney.  (e)  4  East,  477 ;  3  Salk.  120. 

(I)  Ace.  Van  Santwpod  v.  Sandford,  12  Johns.  197.  As  to  the  law  respecting  seals,  Tide 
Warren  v.  Lynch,  5  Johns.  239;  Phillips  "Ev.  (Dunl.  Ed.)  361.  n.  a.;  5  Johns.  247,  n.  b. ; 
Commonwealth  v.  Griffith,  2  Pick.  (2d  ed.)  17, 18,  in  note. 


(2)  Vide  Van  Stantwood  v.  Sandford,  12  Johns.  198;  Lee  v.  Adkins,  Minor,  187. 

i3)  Bender  v.  Sampson,  11  Mass.  42;  Scott  v.  Curd,  Hardin,  64. 
t  is  not  necessary  to  make  profert  of  a  writing  not  luder  seal ;  Mason  v.  Buckmaater,  Broese, 
9;  Hinsdale  v.  Miles,  5  Conn.  381. 

Profert  of  a  deed  need  not  be  made  Where  it  appears,  that  the  deed  is  in  the  possession  of  tihe 
adverse  party.    Barbour  v.  Archer,  3  Bibb,  S;  Fimncit  v.  Haslerig,  1  A.  K.  Marsh.  93. 
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IT.  iTB     is  that  the  party  has  the  deed  itself  ready  to  give  the  opponent  oyer  there- 

cau^of  The  »ro/i?ri  in  curiam  of  the  deed,  or  the  excuse  for  the  omission,  usu- 
action.  ^^y  follows  the  statement  of  the  time  of  making  the  deed  and  of  the  parties 
2.  In  debt  thereto,  and  precedes  the  statement  of  the  defendant's  contract.  Such 
On  special- P^^^**  ^^  usually  in  the  following  words : — "Which  said  writing  obliga- 
tics.  tory  (or  indenture  or  articles  of  agreement),  sealed  with  the  seal  of  the  de- 

fendant, the  plaintiff  now  brinffs  here  into  Court,  the  date  whereof  is  the 
day  and  year  aforesaid"  (^r).  ^  The  excuse  for  the  omission  of  a  pro- 
fert  being  traversable  must  be  stated  according  to  the  fact ;  as,  either  that 
"  tlie  deed  has  been  lost,"  or  "  destroyed,"  or  "  by  accident,"  "  or  that  it  is 
in  the  possession  of  the  defendant,"  and  that  "  therefore  the  plaintiff  can- 
not produce  the  same  to  the  Court"  (A)  (2).  But  in  declaring  upon 
a  bill  of  exchange  or  other  simple  contract,  no  profert  is  to  be  made  (3). 
So,  when  a  conveyance  operates  under  the  statute  of  uses,  as  a  lease  and 
release,  or  a  covenant  to  stand  seized  to  uses,  it  has  been  considered  that 
a  profert  is  unnecessary  (t)  ;  the  reason  assigned  is  that  the  party  in  such 
case  obtains  his  title,  not  in  virtue  of  the  intrinsic  effect  of  the  deed  itself, 
but  by  the  operation  of  the  statute,  and  is  said  to  be  in  by  the  law ;  as 
tenant  in  dower  by  elegit,  or  statute  staple  in  which  case  a  profert  need 
not  be  stated  (A).  Nor  is  a  profert  necessary  where  the  party,  though  he 
relies  on  a  deed,  is  not,  by  the  form  of  his  pleading,  compelled  to  state  or 
allude  to  it  in  his  pleading,  as  in  the  case  of  a  feoffinent ;  and  the  statute 
against  frauds,  which  requires  that  the  livery  should  be  accompanied  by 
some  instrument  in  writing,  has  not  altered  the  form  of  pleading  (Z).  So 
when  a  deed  is  stated  only  as  inducement  (m) ;  or  where  the  plaintiff 
[*366]  has  *no  right  to  the  possession  of  it,  or  of  the  counterpart  (n)  ;  a  profert 
is  unnecessary ;  and  it  has  been  held  that  the  assignees  of  a  bankrupt  ob- 
ligee need  not  make  a  profert  of  the  bond  (o) ;  and  a  sealed  will,  or  an 
award,  though  under  seal,  not  being  a  deed  in  the  technical  sense  of  the 
word,  need  not  be  pleaded  with  a  profert  Cp)(4).  But  letters  testament- 
ary and  letters  of  administration  must  be  pleaded  with  a  profert,  at  least 
when  tlie  executor  or  administrator  is  a  plaintiff  (^)  (6). 

When  or        When  a  profert,  or  an  excuse  for  the  omission,  was  imnecessary,  the 

not  O^er 

ifhlt^™*^^'      (/)  As  to  profcrts  in  geneml,  see  Com.  Dig.  Cro.  Jac.  217 ;  Cro.  Car.  441 ;  Co.  Lit  35  b. 

Pleader,  O.  P. ;  1  8aimd.  9,  note  1 ;  10  Co.  note  6 ;  precedents  stating  it,  3  W\\%,  134 ; 

92  b;  4  T.  R.  338 ;  /waf,  Yol.  ii. ;  Stephen,  2d  3  Lev.  229;  see  13  Vin.  Ab.  76 ;  see,  hower- 

edit.  487 ;  aa  to  oyer  /ms/,  chap.  y.  s.  3 ;  and  er,  votA^  yoI.  ii. 

as  to  compelling  a  partjr  to  give  copy  of  an  in-         Ck)  Id,,  10  Co.  [93 ;  Stephen^  2d  edit  489; 

strament  not  under  seal,  Tidd,  9th  edit  590.  2  Stark.  Evid.  483,  Ist  edit 

ig)  Post,  vol.  a.  (/)  Id.;  3  T.  R.  156;  8  Id.  573;  1  Sannd. 

(/i)  3  T.  R.  151 ;  2  Hen.  Ala.  259 ;  post,  vol.  276,  n.  1,  2 ;  post,  vol.  ii. 
Ii.;  Camp.  557;  10  Eaat,  57;  as  to  the  deed  (m)  8  T.  R.  673;  Com.  Dig.  Pleader,  O. 

being  in  the  hands  of  a  third  person,  Tidd,  9th  15. 
edit  587,  487.  (n)  1  Saund.  9  and  9  a,  note  1 ;   1  Yes. 


m  9  Moore,  593;  Tidd,  9th  edit  587  j_8ee      394. 


8  T.  R.  573;  1  Sannd.  9  a,  note  1;  1  Ves.  (o)  Cro.  Car.  209;  Cnllen,  417  sed  quart, 

394 ;    2    B.    &    P.  387 ;    2  Hen.  Bla.  262 ;  \n)  2  Saund.  62  b,  note  5. 

3  T.  R.   156;    Carth.  315;  Dyer;   277  a.;  ft)  Stephen,  2d  edit  488. 


(1)  Over  need  not  be  given  of  an  instrument  that  is  lost    Paddock  v.  Biggins,  2  Root,  482 ; 
Respubhca  v.  Coates,  1  Ycates,  2 ;  Kellogg  v.  Rigffs,  2  Root,  126.  ,^  «  • 

(2)  Vide  Phillips'  Ev.  348 ;  Cutts  v.  United  States,  1  Gallison,  69 ;  Powers  v.  Ware,  2  Pick. 
451 ;  Smith  ti.  Emeir,  7  Halst  53 ;  Rees  v,  Overbaugh,  6  Cowen,  748,  749. 

")  Mason  v.  Buckmaster,  Breese,  9.    See  Anderson  ».  Barry,  2  J.  J.  Marsh.  265. 

)  Ace.  Weed  v.  Ellis,  3  Caines,  256. 
[5)  See  BroYrn  «.  Jones,  10  Gill  &  Johns.  334. 
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statement  of  it  will  be  regarded  as  surplusage,  and  will  not  entitle  the    '▼•  "8 
othe/  party  to  oyer  (r).     And  oyer  of  a  private  act  of  parliament  or  of  a  i*abtb,&c. 
record,  as  of  letters-patent  enrolled  in   Chancery,  cannot  be  claimed,  sthiy.  Tlie 
though  pleaded  with  a  profert  («.)     But  where  a  profert,  or  an  excuse  for  ^^^  ^f 
the  want  of  it  is  necessary  if  the  plaintiff  make  profert  of  and  thereby  ^^j\  . . 
profess  to  produce  the  deed,  when  he  is  not  prepared  to  do  so,  and  the  de-  q^  JLciai- 
fendant  plead  non  est  factum,  the  plaintiff  will  be  nonsuited  on  the  trial  ties. 
as  it  will  not  be  sufficient  in  such  case  to  prove  that  the  deed  was  lost  or  Profcrt 
destroyed,  or  in  the  defendant's  possession  (f)  (1).     If  therefore  in  such 
case  the  plaintiff  be  not  prepared  to  produce  the  deed  on  oyer  being  claim- 
ed, or  at  the  trial,  and  has  inadvertently  pleaded  the  deed  with  a  profert,  \ 
the  declaration  must  be  amended  (2),  and  the  circumstances  which  excuse 
the  omission  to  make  a  profert  should  be  stated  in  the  declaration  (u).j 
However,  the  omission  of  a  profert,  when  necessary,  can  only  be  taken  ad- 
vantage of  by  special  demurrer  (x)  (3). 

In  general,  the  declaration  in  debt  upon  i^  specialty  proceeds  immediate-  Statement 
ly  from  the  profert  to  the  statement  of  tlie  defendant's  contract,  without  ®^  ^oimd- 
disclosing  the  consideration  upon  which  it  was  founded,  because  a  con-  general  un- 
sideration  is  not  in  general  essential  to  the  validity  of  a  deed  (y)  (4).    But  neceasary 
in  pleading  a  conveyance  under  tlie  statute  of  uses,  it  is  necessary  to  state  Jj^^^g^' 
that  a  valuable  consideration  was  paid  («),  or  that  there  was  a  good  con-  cialty. 
sideration  as  in  the  instance  of  a  covenant  to  stand  seized  to  uses  made  [  ♦367  ] 
in  respect  of  relationship,  &c.  (a)  ;  in  which  cases  if  tlie  statement  of  the 
consideration  be  omitted,  the  declaration  will  be  bad  on  special  demur- 
rer (J).     Where  a  consideration  is  necessary  to  pve  validity  to  the  deed, 
as  where  it  operates  in  partial  restraint  of  trade,  the  proper  course  is  to 

(r)  2  Salk  497.  (u)  Id. ;  1  Sannd.  9  a,  note  I. 

(«)  IT.  R.  149 ;  1  Saond.  9  b.  note  1.    It  (x )  4  &  5  Ann,  c.  16 ;  Com.  Dig.  Pleader, 

9cems  tliat  in  general  profert  of  letters  patent  8.  17. 

is  necessary,  see  5  Co.  74  b ;  1  Ld.  Ravm.  299 ;  (u)  Ante,  S6S. 

Do**t.  Plac.  215  ;  Lutw.  1172;  Cro.  Jac.  317;  \z)  Pott,  vol.  ii. 

see  1  T.  R.  149,  150;  1  LU.  £nt  154;  Com.  la)  Post,  vol.  ii. 

Di;r.  Plender,  0.  (6)  2  Hen.  Bla.  259,  261 ;  2  Sannd.  12, 

(')  4  East,  585;  1  Esp.  Rep.  337.  note,  20;  2  Stra.  1229;  2  Saond.  on  Uses,  53. 

(1 )  Vide  Phillip's  Er.  348 ;  Moore  p.  Fenwick,  Gilman,  214. 

(2)  See  Powers  i^.  Ware,  2  Pick.  460.  A  paiW  can  demand  oyer  of  a  bond  only  once  in  the 
same  suit.     Tavlor  v.  Bank  of  Kentncky,  2  J.  J.  Marsh.  564. 

(3)  Bank  U.Stntes  r.  Sill,  5  Conn.  HI  ;  Brown  v.  Copp,  5  N.  Harop.  828 ;  War  v.  Swift.  12 
Vermont,  390 ;  Mallory  v,  Matlock,  7  Alabama,  757 ;  Tucker  v.  Real  Estate  Bank,  4  Pike, 
429. 

Bat  sec  Metcalfe  v.  Standcford,  1  Bibb,  618,  where  it  is  held  that  want  of  profert  of  the  deed 
declared  on  is  pt>nnd  for  General  demorrer.  See  howeyer,  Anderson  v,  Barry,  2  J.  J.  Marsh. 
265;  Briggs  v,  Qreenlee,  Minor,  123. 

To  deny  oyer  where  it  ought  to  be  granted  ia  error,  bat  .not  e  oonveno.  State  v.  Hicks,  2 
Blackf.  336. 

A  writing  proflered  is  not  part  of  the  record  imless  oyer  is  taken.  Adams  v.  Macr,  1  Bibb. 
828;  Gist  r.  Steele,  1  Bibb.  571 ;  Wriston  v.  Lacy,  7  J.  J.  Manh.  219;  Palmer  v,  M'Ginnis, 
Hardin,  505.     Sec  Tuggle  v,  Adams,  3  A.  K.  Marsh.  429. 

A  profert  made  docs  not  require  the  plaintiff  to  produce  the  original ;  a  certified  copy  is  suffi- 
cient. Butler  V.  State,  5  Gill  and  Johns.  511.  Unless  he  has  made  profert  of  the  onginal,  in 
which  case  he  would  be  compelled  to  produce  it,  if  oyer  of  it  is  insisted  on.  Caison  v.  Pearl, 
4  J  J.  Marsh.  92. 

The  defendant  craving  oyer  is  entitled  to  a  copy  of  the  attestation  and  to  the  names  of  the  wit- 
nesses.   Smith  t'.  Alworth,  18  Johns.  445. 

See  further  as  to  oyer  and  profert  Commonwealth  v.  Roby,  12  Pick.  496;  Guild  t*.  Richard- 
son, 6  Pick.  364 ;  Story  v.  Kimball,  6  Vermont,  541 ;  U.  States  v.  Sawyer,  1  Gallis,  86 ;  Pollard 
r.  Yoda,  2  A.  K.  Marsh.  264 ;  Van  Rensselear  v.  Poacher,  24  Wendell,  316 ;  Jarman  v.  Windsor, 
9  Harrintr-  162. 

(4)  Grubb  V.  WiUis,  11  Serg.  &  Rawle,  107. 
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"iv.  ITS    show  fully  the  consideration  *expressed  in  the  deed ;  but  an  allegation  in 

PABT8,&o.  the  declaration  in  setting  out  the  deed,  that  it  witnessed  that  the  defcnd- 

5thiy.  The  aut  covenanted  "  for  tlie  consideration,  therein  mentioned,"  is  sufficient  on 

cause  of     general  demurrer  (<?).     So,  when  an  act  to  be  done  by  the  plaintiff  was  the 

^*Xu  icbt  consideration  of  the  defendant's  covenant,  and  constituted  a  condition  pro- 

On  special-  cedent,  it  is  necessary  to  show  such  consideration  as  well  as  the  perfonn- 

ties.  aiice  of  it  (tf).     It  is  sufficient  if  the  consideration  or  condition  be  stated 

according  to  its  legal  effect  (e),  but  a  variance  would  be  fatal  (/)  ;  and  in 

stating  the  consideration,  when  necessary,  tlie  whole  of  it  shoidd  be  set 

forth  (y).    The  rules  as  to  the  statement  of  the  consideration  in  an  action 

of  assumpsit  (A)  have  equal  relevance  to  tho  action  of  debt  in  those  instan* 

ces  in  which  it  is  essential  in  the  latter  form  of  action  to  show  the  ozist- 

.  ence  of  a  consideration  for  the  defendant's  contract. 

The  spe-         In  stating  the  Cordrad  by  deed,  either  in  debt  or  covenant,  the  rules 

Colifrorf     which  we  have  considered  in  pointing  out  the  mode  of  framing  the  dcclar 

itself.         ration  in  asmmpsit  in  general  apply.     The  defendant's  contract  should  in 

strictness  be  set  forth  in  positive  terms,  and  not  witli  tlie  testatum  existltj 

viz.  that  "  it  was  and  is  witnessed"  by  the  deed,  &c. ;  but  this  will  suffice 

in  a  declaration,  though  it  may  be  objectionable  in  a  plea  (£). 

In  considering  tlie  mode  of  setting  out  a  contract  in  assumpsit,  we  have 
fully  explained  the  rule  that  an  instrument  should  be  stated  according  to 
its  legal  operation  and  effect;  or  may,  as  it  seems,  be  set  forth  in  A(bc 
verba,  and  die  expediency  of  adopting  the  latter  course  in  some  instances 
has  also  been  suggested  (A)  (1).  We  have  also  under  the  same  head 
pointed  out  the  mode  of  pleading  contracts  or  obligations,  which  are  in 
the  alternative  or  conditional,  or  subject  to  exceptions,  provisoes,  and 
qualifications,  and  have  fully  considered  the  doctrnie  of  variances  in  re- 
gard to  a  misstatement  of  the  contract  or  instrument  in  material  or  trivial 
respects  (J).  As  these  principles  and  rules  equally  apply  to  debt  or  cove- 
nant upon  M>ecialties,  it  will  be  useless  here  to  repeat  tliem.  The  late 
statutes,  9  Geo.  4,  c.  14,  and  3  &  4  W.  4,  c.  42,  s.  23,  permitting  cler- 
ical mistakes  in  stating  instruments  to  be  amended  even  pending  a  trial, 
has  also  been  alluded  to  (w.)  The  impolicy  of  setting  out  unnecessary 
covenents  and  clauses  (n),  and  the  doctrine  of  surplusage  (o)  have  also 
undergone  consideration  in  a  preceding  part  of  this  volume. 
[  *368  ]  *In  many  cases  it  is  necessary  to  introduce  in  the  declaration  an  Aver- 
ment of  Petformanee  by  the  plaintiff  of  a  condition  precedent  or  other 
matter,  or  to  show  a  legal  excuse  for  the  omission  to  perform  the  act ;  and 
in  some  instances  it  must  be  alleged  that  the  defendant  had  Notice  of  the 
plaintiff's  completion  of  the  matter  be  was  boimd  to  perform,  and  was 


(c)  Bing.  329.  ante,  233,  803. 

(d)  2  SaancL  352  b}  6East»  5682  3  ^-  B.  {k)  Ante,  305,  307.  A  Declaration  settiog 
590 ;  ante,  320  to  327.  oat  the/ic  simile  of  a  deed»  will  be  read  so  as 

le)  Ante,  305.  to  make  it  sense,  however  inconect  and  illit- 

(/)  3  Moore,  114;  as  to  varianeeB,  ante,  oral  the  deed  may  be^  Smith  v.  Banard,  £. 

298,  305.  T.  1818,  K.  B.  MS. 

ig)  ^nto,299;  2  B.  &  Aid.  765;  1  Chitty's  (/)  AnU,  303,  305. 

Rep.  718,  S.  G.  Im)  AnU,  319. 

(A)  Ante,  273,  297.  (n)  AnU,  228. 

(/)  1  Saand.  274,  note  I ;  2  Id,  319,  note  5 ;  (o)  Ante,  229. 

'■■    —  "K 

(1)  Cod  tracts  moat  be  set  forth  in  the  words,  or  according  to  their  k^  effect ;  bat  if  dicn 
are  distinct  parts  of  an  agreement,  in  declaring  for  the  breach  of  a  particular  part,  other  parti 
need  not  be  set  forth.    Scott  v,  Lieber,  2  Wend.  479 ;  Davis  v,  Shoeniaker,  I  Rawle,  135- 
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requested  to  fulfil  his,  the  defendant's  covenant.     Our  observations  upon    '^  't^ 
these  points  in  assumpsit  (p)  equally  apply  to  actions  upon  specialties.     ^^^'^^*  '^• 
In  actions  on  specialties,  after  stating  the  covenants,  it  is  usual,  though  ^^J^^  J**^ 
unnecessary,  to  refer  to  the  indenture  by  the  words  "  as  by  the  said  in-  action. 
denture  fully  appears ;"  and  in  actions  on  lease  to  state  the  lessees  entry  2.  In  debt. 
on  the  demised  premises  (q)  ;  and  when  the  action  is  between  the  orig-  ^J^®**^^*^** 
inal  parties  to  the  contract,  the  declaration  then  proceeds  immediately  to  Referenco 
the  averments  of  the  plaintiff's  performance  of  the  conditions  precedent,  todmi. 
when  necessary,  and  to  the  breach.    But  when  the  declaration  is  by  or  ^^^  ^ 
against  a  person  who  was  not  a  party  to  the  original  contract,  and  panic-  Perfonn- 
ularly  in  actions  upon  leases,  the  statement  of  the  derivative  title  of  the  a"«j  of 
plaintiff  or  the  defendant  precedes  the  breach.    And  in  an  action  on  a  p^?cedci"t* 
lease  by  a  party  claiming  from  the  lessor,  there  must  be  an  inducement  of  Statements 
the  lessor'' s  title,  as  before  explained  (r).     Thus,- when  an  action  is^f^.JJ^^" 
brought  by  the  heir  of  the  lessor,  the  title  and  death  of  his  ancestor,  and 
the  descent  to  the  plaintiff  as  heir,  is  shown  (s)  ;  and  it  must  appear  Jvoio 
lie  is  heir,  viz.  whether  as  son  or  otherwise  (i)  ;  and  if  he  claim  by  medi- 
ate, not  immediate,  descent,  he  must  show  the  pedigree ;  for  example,  if 
he  claim  as  nephew,  he  must  show  how  nephew  (u).    And  when  the 
plaintiff  claims  as  assignee  of  the  reversion  by  lease  and  release  or  other 
conveyance,  the  nature  and  operative  part  of  the  conveyance  must  be  set 
forth  (v).     In  an  action  brought  by  the  assignee  of  a  term,  all  the  mesne 
assignments  of  the  term  down  to  himself  should  be  specifically  stated ;  for 
he  being  privy  to  them,  shall  not  be  allowed  to  plead  generally  "  that  the 
estate  of  the  lessee  of  and  in  the  demised  premises  came  to  him  by  as- 
signment ;"  but  when  the  action  is  brought  against  the  assignee  of  a  les- 
see, such  general  form  of  pleading  is  sufficient,  because  the  plaintiff  is  a 
stranger  to  the  defendant's  title,  and  it  is  therefore  reasonably  supposed 
he  cannot  set  it  out  particularly  (1).     It  is  not,  however,  sufficient  iii  the 
latter  case  to  allege  that  the  tenements  came  to  the  defendant  by  assign- 
ment ;  but  it  must  be  shown  that  he  is  assignee  of  the  term,  or  estate^  or 
interest  therein ;  for  otherwise  it  might  bo  an  assignment  of  another  es- 
tate than  the  term  of  the  lessee.     The  usual  form  is,  "  that  all  the  said 
estate,  right,  title,  *and  in  terestof  the  said  E.  F.  (the  lessee)  of,  in,  and  [  *3G9  ] 
to  the  said  demised  premises  with  the  appurtenances,  afterwards,  to  wit, 
on,  &c.  by  assignment  thereof  then  duly  made,  came  to  and  vested  in  the 
defendant"  (x)  (2).    An  heir  may  be  sued  either  generally  as  heir,  with- 
out showing  how  he  became  so,  or  if  he  has  held  possession,  or  exercised 
acts  of  ownership  over  the  property,  he  may  be  declared  against  as  an  as- 
signee, upon  a  covenant  running  with  the  land  (y).    And  an  executor 
who  has  entered,  Ac.  may  be  sued  in  the  debet  and  detinet  as  assignee  for 
rent  which  became  due  after  the  death  of  his  testator,  who  was  the  les- 
see (z).    The  mode  of  declaring  by  and  against  persons  suing  or  bemg 

ip)  AnU,  827  to  334.  Rep.  1099. 

7)  Post,  vol.  ii.  (v)  Poet,  vol.  ii. ;  Com.  Dig.  Reader,  E.  23, 

r)  Ante,  363.  24. 

8)  Post,  vol.  ii.  (r)  I  Sannd.  112  a,  note  1 ;  posf,  vol.  11. 

(/)  1  Salk.  355  ;  I  Lev.  190 ;  1  Ld.  Ravm.  (.//)  1  Salk.  355 ;  4  T.  R.  75. 

202.  '               (z)  1  Salk.  817 ;  4  T.  R.  75. 
(tt)  8  B.  &  P.  453;  IS  Mod.  619;  2  Bla. 


m  Vi 
(2)  La 


Vide  FoUiard  v,  Wallace,  2  Johns.  402;  Norton  r.  Vultee,  1  Hall,  394,  889. 
LandfllDg  v.  Alstvne,  2  Wend.  561. 
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OP  THE  DECLARATION. 

siiotl  in  a  representatlvs  or  derivative  cliaracter^  is  pointed  out  in  the  nu- 
merous precedents  in  the  second  volume  (a). 

Sometimes  it  is  absolutely  necessary  in  declaring  on  a  bondy  to  Fct  forth 
the  condition  and  breach,  as  in  an  action  on  a  bail  bond  or  replevin  bondj 
in  order  to  show  that  the  plaintiff  is  entitled  to  sue  as  assignee  of  the 
sheriff,  or  in  the  case  of  a  bastardy  bond,  that  the  succeeding  overseers 
are  entitled  to  sue  (<?). 

In  other  cases  where,  under  the  8  &  9  W.  8,  c.  11,  s.  8,  it  is  necessary 
before  execution  to  ascertain  in  what  respect  the  special  condition  has 
been  broken,  and  to  assess  by  a  jury  what  damages  have  been  really  sus- 
tained (rf)  ;  there  has  been  some  contradiction  in  the  books  as  regards 
the  expediency  of  setting  out  the  condition  and  breaches  in  the  declara^ 
tioHj  or  waiting  till  the  replication  or  other  stage  in  the  cause  (c) 

In  practice  it  is  now  most  usnial  not  to  state  the  conditon  or  the  breach- 
es in  the  declaration;  but  there  may  bo  cases  in  which  it  would  be  advisa- 
ble there  to  state  them.  The  assigning  of  the  breacli  or  breaches  is  affect- 
ed by  the  same  rules  as  those  relating  to  the  breach  in  assumpsit  or  cov- 
enant. If  the  breach  of  the  condition  bo  well  assigned  in  otlier  respects, 
it  will  not  be  vitiated  by  the  supemdditioM  of  immaterial  allegations  (/). 


(a)  On  bonds  by  or  against  jmrticular  per- 
ions,  Post^  vol.  ii. ;  against  an  heir  or  devisee, 
id;  statements  of  various  titles,  id. 

(//)  Sec  ]wst,  vol.  ii. ;  2  Arch.  K.  B.  609. 

(c)  2  New  Rep.  362. 

(d)  As  to  what  1)onds  are  not  wit^iin  tliat 
statute,  see  jwst,  vol.  ii. 

{e)  Sec  1  Saund.  Hep.  58  d. ;  2  Saund.  Rep. 
107  a,  note  2,  187  a;  8  T.  R.  255;  2  Chitty 
Rep.  187  ;  3  Car.  &  P.  608 ;  post,  618,  5th  edit. 
In  Bome  eases,  though  not  absolutely  requisite, 
it  may  be  advisable  to  state  condition  of  the 
bond  and  breach  in  the  declaration  and  espe- 
cially where  a  j^lca  not  leading  to  an  issue,  or 
the  breach,  as  non  est  factum  or  the  like,  or 
where  a  judgment  by  default  is  expected,  for 
in  the  latter  case  some  delay  would  be  avoided, 
and  the  plaintiff  moreover  would  not  have 
to  prove,  nor  could  the  defendant  deny  the 
trutn  of  the  breach  on  the  execution  of  tlie  in- 
quiry, which  would  otherwise  be  the  case.  See 
1  Saund.  58  d. ;  Barwise  v.  Russell,  3  Ca.  & 
P.  608 ;  and  sec  Ho^gkinson  v,  Marsdcn,  2 
0am pb  121.  And  in  Cox  aiid  others  v.  IIol- 
lingworth,  in  K.  B.  Aug.  1835,  Alderson, 
B ,  on  summons,  directed  the  plaintiff  to  de- 
clare on  the  bond,  setting  out  the  condition 
and  l)reaches;  and  Stothcrt  v.  Goodfellow,  1 
Ncv.  &  Man.  202,  the  declaration  set  forth  tlie 
condition,  and  assigned  breach. 

On  the  other  hand,  in  many  cases  where 
it  is  not  absolutely  necessary  to  state  the 
condition  and  breaches  in  the  declaration,  it 
may  be  advisable  not  to  do  so,  and  especially 
where  a  defence  either  sham  or  othcn^'ise,  is 
expected.  In  such  cases  it  is  l>c8t  to  reserve 
the  assignment  of  the  breaches  for  the  repli- 
cation, (as  may  be  done  8  T.  K.  255 ;  2  Cnit. 
Rep.  298;  2  Saund.  187  a.)  Ijecause  the  de- 
fendant in  rejoining  to  the  replication,  can  on- 
ly present  one  answer  to  each  breach,  whereas 
in  pleading  to  tlie  declaration  and  breaches 
stated  therein,  he  may  answer  each  breach  by 


any  ntmibcr  of  pleas. 

If  the  condition  and  breach  of  a  bond  %vith- 
in  the  al>ove  statute  of  William  3,  be  not  sta- 
ted in  the  declaration,  and  the  defendant  plead 
any  plea  on  which  the  plaintiff  might  at  com- 
mon law  have  ttiken  an  issue  in  his  replication 
•without  showing  a  breach,  such  as  a  plea  of 
non  est  factnm,  or  that  the  bond  was  obtained 
by  fraud  or  the  like,  tlie  plaintiff  may  still 
take  such  issue,  and  must  cuter  a  distinct  and 
separate  sii^»pestion  of  breaches  under  the  stat- 
ute, but  ho  cannot  incorporate  such  issue  and 
such  sug;;cstion  in  one  and  the  same  repUcar 
tion,  see  8  T.  R.  255  ;  1  Esp.  277;  5  M.  &  Scl. 
60;  5  J.  6.  Moore,  198. 

If  to  such  a  declaration  the  defendant  plead 
a  plea  which  made  it  necessary  at  common  law 
for  the  plaintiff  to  assign  a  breach  in  the  repli- 
cation, as  for  instance,  a  plea  of  general  per- 
formance, the  plaintiff  must  still  assign  the 
breacli  in  tlie  replication,  with  this  difference, 
that  he  may  now  assign  several  breaches  un- 
der the  statute,  whereas  at  common  law  he  could 
only  assign  one.  If  only  one  breach  be  asingn- 
ed  m  the  ix^plication,  it  is  not  necessary  to  state 
it  in  terms  to  be  "  according  to  tlie  form  of  the 
statute,*'  13  East,  I,  otherwise  if  more  than 
one. 

Before  the  above  statute  of  William  3,  the 
plaintiff  could  assign  in  the  declaration  only 
one  breach  of  the  condition,  and  if  he  assign- 
ed more,  the  dedaraiion  was  demurrable  lor 
duplicity,  1  Saund.  58,  n.  1,  and  this  is  ex- 
pressly iKJrmitted  by  Reg.  Gen.  Hil.  T.  4  W.  4, 
rcg.  5,  although  several  counts  are  not  per- 
mitted. It  is  not,  however,  necessary  in  a 
declaration  assigning  more  than  one  breach  to 
refer  to  its  being  according  to  the  statute,  IS 
East,  I.  It  suffieee  to  prove  part  of  the  breach 
assigned,  ick 

if)  Stothert  v.  Goodfellow,  1  Noy.  &  Man. 
202,  the  form  of  dedaratioa  in  which  will  as- 
sist as  a  precedent. 
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The  breach  of  the  condition  of  a  bond,  otherwise  well  assigned,  is  not   »^-  'ts 
vitiated  by  the  superaddition  of  immaterial  allegations  (</).  parts.&c. 

We  have  seen  that  debt  is  the  proper  remedy  an  Records^  as  recogtii-  ^*'*'>';  J'"^ 
zances  of  bail,  statutes  merchant,  recognizances  in  the  nature  of  a  statute-  actiun. 
staple,  and  on  judgments  (A).  The  validity  of  these  cannot  in  general  in  2.  In  debt. 
pleading  be  impeached  or  aflFected  by  any  supposed  defect  or  illegality  in  Onrccords. 
the  consideration  or  transaction  on  which  they  wei'C  founded ;  nor  can 
there  be  any  allegation  against-  the  validity  of  a  record  (1),  except  by  a 
writ  of  error  (t)  ;  and  consequently  it  is  not  necessary  to  state  the  circum- 
stances or  consideration  on  wliich  the  record  was  founded.  In  debt  upon 
a  recognizance  of  hail^  it  must  be  stated  with  certainty,  foUowing  the  de- 
scription in  the  entry  of  the  recognizance,  and  should  set  forth  in  what 
Court,  at  whose  suit,  and  for  what  sum  or  cause  the  defendant  became 
bail  (*)  ;  and  in  pleading  a  statute-staple,  it  should  be  shown  to  have  been 
by  writing  obligatory  or  under  seal  (J).  Formerly  in  an  action  upon  a 
judgment^  it  was  usual  to  set  forth  in  the  declaration  the  whole  of  the  pro- 
ceedings in  the  former  suit ;  but  tliis  is  no*  longer  the  practice  (m)  ;  and  it 
is  sufficient  to  state  the.  judgment  concisely,  even  though  it  were  recovered 
in  an  inferior  *Court  not  of  record ;  and  although  it  has  been  supposed  to  [  *371  ] 
be  unnecessary  to  aver  that  the  defendant  became  indebted  within  the  ju- 
risdiction of  the  Court  (n)  (2)  ;  it  has  been  recently  held  that  it  must  be 
averred  that  the  original  came  of  action  arose  within  the  jurisdiction  of 
the  inferior  Court  (0).  It  is  unquestionably  necessary  in  debt  upon  a 
judgment  in  the  Courts  at  Westminster,  to  show  with  certainty  the  term 
end  parties  and  the  sum  recovered.  It  is  said  that  if  the  declaration  be 
on  a  judgment  in  the  Common  Pleas,  it  should  be  stated  before  what  judg- 
es by  name  it  was  recovered  (p)  ;  and  that  in  debt  on  a  judgment  in  an 
inferior  Court,  the  names  of  the  suitors  who  were  the  judges  should  be  sta- 
ted ;  but  the  omission  will  at  all  events  be  aided  by  verdict  (jq). 

Care  must  be  taken  that  there  be  no  Variance  in  the  statement  of  the  Yariances. 
judgment,  for  such  variance  is  in  general  fatal  (r).  Thus,  if  there  has  been 
a  judgment  for  £388  0».  Irf.  and  debt  be  brought  on  it  as  for  X388  recov- 
ered, omitting  the  penny,  it  was  a  variance  (3),  and  could  not  be  cured  («) 


{g)  Stothert  v.  Goodfellow,  1  Nev.  &  Man. 
202. 

(h)  Ante,  111. 
-    (/)  4  East,  311 ;  2  Lev.  161 ;  Gilb.  on  Uses 
and  Trusts,  109;  Gilb.  Debt  412;  Burr.  1007; 
3  East,  258;  3  T.  R.  689;  2  Marsh.  392,  393. 

(Xr)  1  WiLs.  284 ;  post,  vol.  ii. ;  Com.  Dig. 
Pleader,  2  W.  10.  As  to  variance,  see  11 
East,  516 ;  4  Bar.  &  Cres.  403. 

(/)  Cro,  Car.  363 ;  Com.  Dig.  Pleader,  2  W. 
10. 

(m)  1  Wils.  818. 

(n)  1  Wils.  316;  1  Sannd.  92,  note  2; 
«o«^  vol.  ii. ;  Com.  Dig.  Pleader,  2  W.  12; 
Carth.  85,  86;  Thomp.  Ent.  118;  8  T.  R. 
127. 

(o)  Read  v.  Pope,  1  Cr.  M.  &  R.  802 ;  4 


Tyr.  403 ;  overruling  1  Wm.  Sannd.  92,  note  2. 

(p)  Com.  Dig.  Pleader,  2  W.  12,  3  L.  3. 
But  see  the  usual  form,  post,  vol.  iL 

(q)  Id.;  Carth.  86.  In  debt  on  replevin 
bond  it  is  not  necessary,  in  averring  the  hold' 
ing  of  the  County  Court,  to  state  the  names  of 
the  suitors,  2  B.  &  C.  2. 

(r)  Antey  230,  205;  11  East,  516;  "The 
said  Court  of  the  Bench''  means  C.  P.  7 
Taunt.  271 ;  1  Moore,  19,  S.  C.  An  aver- 
ment that  judgment  was  recovered  on  promi' 
ses,  whereas  it  was  recovered  on  one  count  on- 
ly, was  considered  a  fatal  variance ;  5  B.  &.  C. 
339.  See  other  instances  in  the  notes,  post^ 
vol.  A. 

(<)  2  Stra.  1171 ;  9  East,  157 ;  1  Esp.  Rep. 
856;  4  Taunt  13;  11  East,5l6;  lII.Bhi.49. 


(1)  Grreen  v.  Ovington,  16  Johns.  55;  Wright  v.  Mott,  Kirby,  LW;  Bush  ».  Byyanks,  2. 
Boot,  24S ;  Biddlc  ».  Wilkins,  1  Peters,  U.  S.,  686.     See  Cardesa  x\  Humes,  5  Scrg.  &  Kawle,  65. 

(2)  See  Hubbard  v.  Davis,  1  Aiken,  296.  In  declaring  on  the  justice's  judgment  of  a  sister 
state,  tlie  statute  giving  jurisdiction  to  the  justice  must  be  pleaded.  Sheldon  r.  Hopkins,  7 
Wend.  435.  As  to  the  declaration  on  a  justice's  judgment  rendered  in  the  state  where  the  iftrtion 
is  brought,  see  Stiles  i\  Stewart,  12  Wend.  473. 

(3)  Vide  Bbsell  v.  Kip.  5  Johns.  89. 


71 


OF  T&E  DECLARATION. 


IV.    ITS 


c-ause  of 
action. 

2.  In  (Icht. 
Variauecs. 


by  a  remittitur  of  the  penny  (1).  In  debt  upon  a  judgment,  or  other  mat- 
rART8,&c.  ter  of  record,  unless  when  it  has  been  stated  as  inducement,  it  is  necessary, 
5th! V.  The  after  showing  the  matter  of  record,  to  refer  to  it  by  t\\^  provt  paUt  per  re- 
cordum  (f)  (2).  But  the  omission  will  be  aided  unless  the  defendant  demur 
specially  (w)  ;  and  these  words  do  not  render  certainty  of  description  in  the 
allegation  more  material  than  it  would  otherwise  have  been  (:i;).  It  is  usual 
also  to  allege  that  the  judgment  still  remains  in  full  force  and  effect,  and 
that  the  plaintiff  has  not  obtained  execution  or  satisfaction  thereof;  but 
this  allegation  is  unnecessary  (y)  (8).  The  late  statutes  (2),  permitting 
the  amendment  at  the  trial  of  clerical  errors  and  other  Fariances  in  stat- 
ing a  record,  &c.  have  been  fully  stated  («). 

Oxistatutes,  In  debt  on  a  StatvJte  at  the  suit  of  a  party  grieved,  or  by  an  informer, 
where  the  whole  of  the  penalty  is  given  to  him,  the  commencement  is  the 
same  as  in  debt  on  a  contract ;  but  where  a  part  of  the  penalty  is  givea 

[  *372  ]  to  the  informer  and  the  king,  or  the  poor  of  the  *parish,  4fec.,  the  com- 
mencement and  other  parts  of  the  declaration  usually  state  that  the  plain- 
tiff sues  qui  tam^  &c.,  though  tliis  is  not  necessary  wiless  there  has  been  a 
contempt  of  the  king  (().  In  a  declaration  on  a  public  statute,  it  is  not 
necessary  or  advisable  to  state  the  title  or  year  of  the  reign  when  the  stat- 
ute was  passed,  or  to  recite  any  part  of  the  act ;  and  if  it  be  unnecessarily 
stated,  any  material  variance  will  be  fatal,  particularly  if  the  declaration 
conclude  against  the  form  of  the  statute  aforesaid  (c)  ;  and  it  would  be 
fatal  to  describe  a  statute  as  made  in  2  and  3  years  of  the  reign  of  W.  4, 
though  if  stated  to  have  been  made  in  a  sessions  holden  in  the  2  and  3 
years  of  the  reign,  it  would  have  sufficed  (d).  It  is  material  however  in 
all  cases  that  the  offence  or  act  charged  to  have  been  committed  or  omit- 
ted by  the  dpfendant,  appear  to  have  been  within  the  provision  of  the 
statute,  and  all  circumstances  necessary  to  support  the  action  must  be  al- 
leged (4),  and  the  conclusion  contra  forman  statuti  will  not  aid  the  oinis- 


(0  Gilb  Debt.  412;  Willcs,  127,  in  which 
Salk.  505,  nrfcrred  to  in  Com.  Dig.  Pleader,  2 
W.  12,  is  corrected. 

('/)  4  &  5  Anne,  c.  16,  s.  1 ;  and  see  11 
'EiAaU  565. 

( r)  10  Price,  154. 

(y)  1  Sannd.  230,  note  4;  ted  vide  Com. 
Di;r.  Pleader,  2  W.  12. 

(;)  9  Geo.  4  c.  15;  3  &  4  W.  4,  c.  42,  8. 
23. 

(a)  Ante,  315. 

{h)  Com.  Dig.  Action  on  Statute,  E.  1 ;  7 
T.  U.  152;  1  Saund.  136,  n.  I ;  2  Saond.  374. 


n.  1.  As  to  variance  in  stating  the  parish, 
ante,  358;  3  Bing.  439.  As  to  pleadings  in 
general  on  statntcs,  see  Com.  Dig.  Pleader,  C. 
76;  Bac.  Ab.  Statute;  1  Saund.  135,  n.  3;  2 
Saund.  377  b,  n.  12 ;  1  Chit.  Crim.  Law,  275, 
&c. 

(c)  Ante,  215;  Com.  Dig.  Action  on  Stat- 
ute, H.  1 ;  2  Saund.  874,  n.  2 ;  6  T.  R.  776 ; 
2  East,  341 ;  I  Saund.  135,  a,  note,  5th  edit. 

(df)  Rex  V.  Biers,  I  Adol.  &  £11.  327 ;  and 
806  Com.  Dig.  Action  on  Statute^  1  J.  B. 
Moore,  302 ;  Cowp.  474. 


(1 )  In  an  action  of  debt  on  recognizance  of  bail ;  a  variance  of  six  cents  in  the  amount  of  the 
jiul^rmciit  against  the  principal,  between  the  declaration  and  the  record  produced,  is  fatal  on  the 
p!cn  of  nul  tiel  Record,  Bibbins  v.  Noxou,  4  Wend.  207.  See  Kej^es  v.  Throop,  2  Aiken,  276 ; 
white  r.  Walker,  1  Monroe,  34.  In  debt  by  "  S.  B.,  junior,"  on  a  judgment,  the  declaration  set 
forth  a  judgment  in  favor  of  "  S.  B. ;"  but,  on  being  produced,  it  was  in  faror  of  "S.  B.,  jon- 
ior ;  this  was  held  to  be  a  variance.    Bojdeu  v.  Hastings,  17  Pick.  200. 

(2)  Jarman  v.  Winsor,  2  Hanring.  162. 

('\)  But  see  Dewey  r.  Bradbury,  Tyler,  207. 

(4)  M'Kcon  V.  Lane,  1  Hall,  318;  Bumham  r.  Webster,  5  Mass.  270;  Bigelow  v.  Johiw- 
ton,  13  Johns.  428;  Ilassenfrast  r.  Kelley,  13  Johns.  468;  Ellis  v.  Hull,  2  Aik.  41  ;  Greer  9. 
Bumpass,  Mart.  &  Yc^?.  94 ;  Prigmore  o.  Thompson,  Minor,  420 ;  State  v.  Aiken.  7  Yei^gcr, 
268*;  Governors.  Horton,  1  Munf.  212;  Drowne  v.  Stimpson,  2  Mass.  441,  444;  WilliMDs  p. 
Hingham  Turnpike,  4  Pick.  341 ;  Sopcr  v.  Harvard  College,  1  Pick.  177;  Bath  v,  Frecport,  S 
Mass.  325 ;  Hall  v,  Bramstead ;  20  Pick.  2 ;  Berry  v.  Stunson,  23  Maine,  140 ;  Bro^n  v.  Hannan, 
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siou  (e).     If,  however,  the  necessary  matter  be  stated  in  substance  and    !▼•  "s 
effect,  it  will  suffice,  although  the  precise  words  of  the  statute  are  not  ^^"^*'  '^• 
used ;  and  therefore  a  declaration  for  feloniovMy  setting  fire  to  two  stacks  fatae  o7^^ 
of  oats  is  sufficient,  though  the  words  of  the  act  are  utdawfully  and  nidH'  action. 
cwmly  (/).     The  instances  in  which  in  declaring  upon  a  statute  it  is  2.  In  debt. 
necessary  to  set  out  and  negative  an  exception  or  proviso^  which  qualifies  ^^  ^^tr- 
or  discharges  the  liability  in  a  certain  event,  have  been  already  pointed  ^^' 
out  and  explained  (^).     In  a  declaration  on  the  game  laws  it  is  not  ne- 
cessary to  negative  the  particular  qualifications,  though  it  is  otherwise 
in  an  information  (A).     When  an  act  of  parliament,  which  Ifas  been  re- 
cently passed^  enacts  that  if  a  party  commit  an  offence  after  a  named  day 
lie  shall  be  liable  to  a  penalty,  it  is  usual  to  aver  that  the  offence  was 
committed  after  that  day ;  but  when  the  act  has  been  long  passed  such 
averment  is  not  necessary  (i).     It  is  usual  also  when  the  particular  stat- 
ute limits  the  time  within  which  the  action  should  be  brought  to  aver  that 
ike  offence  wets  committed  within  such  time ;  but  this  also  does  not  seem 
material  (Je), 

Where  the  act  or  omission,  which  is  the  foundation  of  tlie  suit,  was  not  Contm 
an  offence  at  common  law,  it  is  necessary  in  all  cases  to  conclude  *"  against  >'*'"«'« 
the  form  of  the  statute^''  or  "  statutes ;"  (J)  or  to  show  at  least  that  tlie  dec-  r^gyg  i 
laration  is  founded  on  the  statute,  by  introducing  the  words  de  placito  trans- 
gressionis  et  conteniptus  contra  formam  statvti  (m)  (1)  ;  and  this  is  necessa- 
ry also  in  an  action  to  recover  back  money  won  at  play  (n)  (2).     In  debt 
for  the  recovery  of  a  penalty  given  by  statute  for  an  offence  thereby  created, 
the  Court  arrested  the  judgment,  on  the  ground  that  the  declaration,  after 
truly  describing  the  offence,  contained  no  averment  that  the  offence  was 
committed  "contrary  to  the  statute,"  altliough  it  was  alleged  "whereby 
and  by  force  of  the  statute  in  such  case  made  and  provided  the  defendant 
forfeited  XlOO,  and  thereby  and  by  force  of  the  statute  an  action  hath  ac- 
crued," &c.  (0).     The  "words  "  whereby  and  according  to  the  form  of  the 
statute^^  will  not  suffice,  when  the  action  is  founded  on  two  statutes  (/?)  ;  in 


(e)  1  Saund.  135,  note  3,  1  Salk.  2IS; 
Com.  Dig.  Action,  Statute.  A.  3 ;  Pleader,  C. 
76;  1  Taunt.  128,511;  1  New  Rep.  245;  1 
Leach,  Cro.  Law,  4th  edit.  493 ;  2  Marsh  364, 
n.  c;  13  Kast,  25S. 

(/)  3  Wils.  318;  2  Bla.  Rep.  842;  5  East, 
244 ;  8  Marsh.  364  ;  but  flee  1  Leach,  Cro. 
Tom,  4th  cd.  493. 

(o)  Ante,  222. 

{k)  1  T.  R.  144, 145;  1  Lev.  26;  Com.  Dig. 
Action  on  Statute,  1  East,  639 ;  2  Com.  Rep. 
524. 

(0  Gilb.  Cases  L.  &  E.  242 ;  1  Saund.  309, 
note  5 ;  and  see  Fitzgib.  136 ;  Bac.  Ab.  Usury, 
K.  209. 

(k)  2  East,  340,  362. 


(/)  2  East,  339;  1  Saund.  134,  note  3;  6 
East,  140;  7  /(/.  516;  1  Chittv.  Crim.  Law, 
290;  3B.  &C.  186. 

(/a)  2  East,  341 ;  see  3  B.  &  C.  189. 

Jn)  1  M.  &  Sel.  500. 
o)  3  B.  &  C.  180  ;  5  D.  &  R  186,  S.  C ; 
vide  9  Price,  397,  in  which  part  of  the 
Court  held  that  an  information  for  a  penalty 
for  smugj^ling  was  pood.althou^h  the  word  "con- 
trary to  3ie  statute"  were  omitted  in  describ- 
ing the  offence,  such  offence  being  laid  minuto- 
ly,.60  as  to  bring  it  within  the  wonls  of  the  act, 
and  it  bcuig  alleged  that  the  forfeiture  was 
"  according  to  die  statute."  Sed  qucere, 
(p)  2  East,  340. 


21  Barbour  (N.  Y.)  508 ;  Metcalf  v.  Hetherington,  32  Eng.  Law.  and  Eq.  599.  A  declaration 
to  recover  damages  given  by  a  special  statate,  should  contain  allegations  embracing  all  the 
material  elements  of  the  statute.     Henniker  v.  Contoocook  Valley  R.  R.,  9  Foster,  146. 

(1)  Wells  V.  Iggulden,  5  Dowl.  &  Ryl.  13,  and  queere,  whether  the  wonls  {contra  firmam 
ttaiuti)  can  be  supplied  by  any  other  words  of  equivalent  import  Barter  v.  Martin,  5  Greenl. 
76;  Peabofly  v.  Hoyt.  10  Mass.  36  ;  Cross  v.  United  States,  1  Gallis  26 ;  Sears  v.  U.  States,  id. 
257  ;  Haskell  v.  Moody,  9  Pick.  192 ;  Nichols  v.  Squire,  5  Pick.  168;  Smitli  v.  U.  States,  1 
Gallis,  261  ;  Barkhamstead  v.  Parsons.  3  Conn.  1 ;  Scroter  v.  Harrington,  1  Hawks,  192. 

(2)  M'Kcon  V.  M'Caherty,  1  Hall,  300. 
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IV.   ITS 
PARTS,  &C. 

5thly.  The 
cause  of 
action. 
2.  In  debt 
<  >n  stat- 
utes. 

[  *374  ] 

Per  quod 
actio  ao 
crecit. 


Statement 
of  tlic 
Breach  in 
general  in 
Del4. 


this  case  the  conclusion  should  be  "  against  the  form  of  the  statutes"  (9)  (1). 
Where,  however,  a  statute  refers  to  a  former  act,  and  adopts  and  contiu- 
lies  the  provisions  of  it,  the  declaration  should  conclude  only  against  tlio 
form  of  the  statute  (r).  But  where  a  statute  has  been  wholly  discontinued 
and  is  afterwards  revived,  there  seems  to  have  been  some  opinions  that  a 
prosecution  on  it  ought  to  conclude  against  the  form  of  the  statutes  (i). 
So  where  an  offence  is  prohibited  by  several  statutes,  if  only  one  is  tlK5 
foundation  of  the  action,  and  the  otliers  are  explanatory  or  restrictive,  it  is 
proper  to  conclude  against  the  form  of  tlie  statute  in  the  singular  num- 
ber (<).  The  omission  of  tlie  words  "  against  the  form  of  the  statute," 
or  ''  statutes,"  when  proper  to  be  inserted,  is  fetal  even  after  verdict  (u). 
In  general,  however,  there  is  no  difference  as  to  the  doctrine  of  amending 
at  common  law  between  penal  and  otlier  actions  (2;)  ;  and  the  statu' o  S 
Geo.  2,  c.  26,  extends  the  provisions  of  the  statute  of  jeofails  to  penal  ac- 
tions (  ^)  ;  and  it  has  before  been  determined  tliat  the  -82  Hen.  8,  c.  30, 
extended  to  penal  actions  (z). 

It  is  usual,  in  addition  to  the  statement  contra  formam  statvti,  and  of  the 
consequent  forfeiture  of  the  penalty,  to  allege  that  "  by  means  of  the 
premises,  and  by  force  of  the  statute  in  such  case  made  and  *providcd,  au 
action  hath  accrued  to  the  plaintiff  to  demand  and  have  the  said  sum,  &c." 
but  this  appears  uiuiecessary  (a).  And  even  assuming  it  to  be  requisite, 
yet  a  count  for  a  penalty  on  the  statute  5  Ann.  stating  tJ\at  the  defendant 
kept  a  snare  to  kill  game  '^  against  the  form  of  the  statute  in  such  ca^c 
made  and  provided,  and  by  reason  thereof  and  by  force  of  the  statute  in 
such  case  made  and  provided  an  action  hath  accrued,"  is  sufficient ;  for 
the  first-mentioned  statute  refers  to  the  5  Ann.  c.  14  creating  the  offence 
and  4^viug  the  penalty ;  and  the  last  mentioned  statute  refers  to  the  2 
Geo.  3,  c.  19,  by  which  the  whole  penalty  is  given  to  the  common  infoiin- 
er,  the  half  only  of  which  had  been  given  to  him  by  an  intervening  Btat- 
ute  (6). 

As  the  action  of  debt  is  only  sustainable  for  the  recovery  of  a  ddt,  the 
breach  is  necessarily  confined  to  a  staten>ent  of  the  non-payment  of  the 
money  previously  alleged  to  be  payable ;  and  such  breach  is  nearly  simi- 
lar, whether  the  action  be  in  debt  on  simple  contract,  or  upon  a  specialty, 
record  or  statute,  and  is  usually  as  follows : — "  Yet  the  defendant,  al- 
though often  requested  so  to  do,-hath  not  as  yet  paid  the  sum  of  £ -(<?) 

above  demanded,  or  any  part  tliereof,  to  the  plaintiff  (or  if  qui  tam^  Ac. 
to  our  said  Lord  the  King,  and  to  the  plaintiff,  who  sues  as  aforesaid,) 
but  hath  hitherto  wholly  neglected  and  refused  so  to  do.     To  the  damage 


(q)  Td.;  Lntw.  212;  4  Hawk.  71;  Com. 
Die.  Action  on  Statute,  H. 

(r)  1  Lntw.  212;  1  Saund.  135,  note  3;  2 
Saund.  377,  note  12;  7'£a8t,  516. 

(«)  2  Hawk.  c.  25,  8.  117 ;  »«/  vide  2  East, 
P.  C.  601,  599;  2  Halo,  173;  do.  Eliz.  750; 
2  Leach.  827. 

it)  Tely.  11 ;  2  Saund.  377  note  12. 

(u}  2  East,  333;  WiUes,  599;  I  M.  &  Sdl. 
600;  3B.  &C.  1S6. 

(x)  1  Saund.    250  d;  1  Stra.    137;  2    Id. 


1227;  1  Wils,  256;  1  Burr.  402. 
(y)  Willea,  600. 

\z)  3  Lev.  375;  I  Stra.  136;  2  Id,   1227  , 
Douffl.  115. 

See3B.  &C.  189. 
7  East,  216 ;  see  2  East.  338. 
This  is  to  be  the  sum  named  in  tiie  com- 
mencement of  the  declaration,  being  die  m^- 
fregate  of  all  the  sums  stated  to  be  dae  in  the 
ifferent  counts. 


(1)  Vide  Hayward  v.  Sheldon,  13  Johns,  68 ;  Kenwick  v,  U.  States,  1  Gallis,  368. 
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of  the  plaintiff  of  £ and  thereupon  he  brings  suit,  Ac."  (1).    In  debt    iv-  "s 

upon  a  bo?id,  whether  it  be  a  common  money  bond,  or  be  a  special  bond  ^^rts,  &c. 
for  the  performance  of  covenants,  &c.  within  the  statute  (d)  the  penalty  is  5thiy.  The 
tlie  debt  at  law,  and  the  breach  in  non-payment  thereof  is  alleged  in  tlie  ^'^^  ^^ 
above  form  (2).     If,  however,  tlie  bond  have  a  condition  within  the  statute,  ^^^' 
it  is  essentied  diat  there  be  upon  the  record  an  assignment  of  the  broaches  j 
of  such  condition.     As  these,  breaches  may  be  assigned  in  tlie  replication  I 
as  well  as  in  the  declaration,  it  is  proposed  that  we  notice  the  rules  upon  I 
tills  subject  when  we  treat  of  the  rephcation  in  debt. 

The  Damages  in  an  action  for  a  debt  are  in  general  merely  nominal,  Damages 
and  not,  as  in  asmimpsitj  the  principal  object  of  tlie  suit,  and  therefore  a  1°  §^?^^^ 
small  sum,  as  £10,  is  usually  inserted.     But  if  the  contract  declared  upon,  '^ 
be  limited  to  a  particular  sum,  and  tlie  plaintiff  proceed  for  a  larger  sum 
for  interest  or  delay  of  payment,  then  the  sum  at  the  conclusion  should 
be  proportionably  large,  so  as  to  cover  the  utmost  interest  or  damages  for 
the  detention  that  may  be  claimable  either  by  contract  or  damages  under 
3  A  4  W.  4,  c.  42,  s.  28  (e). 

*In  an  action  by  a  common  informer,  as  he  is  not  entitled  to  damages,  [  *375  ] 
no  claim  for  them  should  be  inserted  (/). 


As  the  action  of  Covenant  can  in  general  only  be  supported  on  a  deed  m.  ik 
C^),  there  is  less  variety  in  the  declarations  in  that  action  than  in  assump-  ^^y^^' 
sit  or  debt,  and  therefore  but  few  observations  will  here  be  necessary,  as 
most  of  the  rules  to  be  observed  in  framing  a  declaration  in  assvmpsit  or 
debt  equally  apply  in  firaming  the  declaration  in  tliis  action.  The  Com- 
mencement of  the  declaration  in  covenant  is  now  alike. in  all  the  superior 
actions  commenced  in  either  of  the  superior  Courts* 

The  various  points  which  we  have  already  observed  upon  with  regard 
to  the  inducement  or  statement  of  introductory  matter  in  declaring  upon 
a  lease,  Ac.  (A)  ;  the  consideration  of  the  deed  (f)  ;  the  mode  of  setting  out 
the  deed  (A)  ;  the  prqfert  (?)  ;  the  usual  averments  and  statement  of  title, 
Ac.  (wi)  ;  and  the  statement  of  the  breach  (n)  (3)  in  an  action  of  debt ;  are 
equally  applicable  to  the  action  of  covenant.  If  tlie  declaration  profess  to 
make  pi*ofert  of  the  indenture,  it  suffices  for  plaintiff  to  produce  and  prove 
the  counterpart  (p).    The  plaintiff  may  assign  in  the  same  count  a  distinct 


((/)  A  &  9  Wm.  3.  c.  11,  g.  8.  ante,  305,  SOS.    AmeDdment,  319. 

\e)  Watkins  v.  Morfiian,  6  Cans  &  P.  661.  (/)  AnU,  305. 

(/)  4  Burr    2021,   2490.     QMene,   whether  \m)  ^iite,  368. 


the  statement  might  not  be  rejected  as  sur-  (n)   Ante,  374.     And  the  mlea  as  to  as- 

phisage  ?  si^nin^  a  breach  in  aMumpsit  may  in  general 

(g)  Antfi,   115,   118.    As  to  the  action  of  bo  applied  to  covenant,  see  ante,  332;  as  to 

covenant  in  general,  see  onee,  115  to  120.  a  general  assignment   of  breach,   ante,  335; 

(h)  Ante,  363.  pott. 

U)  Ante,  366.  (o)   Pearce    v.    Mortice,  3   Bar.    &  AdoL 

(k)  Ante,  305,  307,  367.    As  to  variances,  396. 


(1)  It  seems  that  a  declaration  in  debt  on  bond  assignfng^breaches  ander  the  statnte,  may  con- 
clude as  in  covenant.     Gale  v,  O'Brian,  12  Johns.  216,  8.  U. ;  13  Johns.  189. 

(2)  And  it  makes  no  diflR;rence  that  the  bond  is  for  the  payment  of  a  sam  of  money  by  instal' 
menu.     S.  Spauldins:  v.  Millard,  17  Wend.  331. 

(3)  As  to  the  mode  of  assigning  breaches  in  covenant,  see  I  Met.  &  Peik.  Pig-  Tit.  Corenan^ 
Ch.  IX.  d.  Breach. 
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breach  of  each  separate  covenant  contained  in  the  deed  (jt?).     And  the  geu- 
PART8,  &c.  ^ral  pleading  rules,  Hil.  T.  4  W.  4,  reg.  5,  although  they  prohibit  sevci-al 
sthiy.  The  countSy  expressly  permit  several  breaches.     It  is  usual,  after  stating  the 
(oiifieof     breaches  of  covenant,  to  conclude  by  alleging  "And  so  the  plaintilT  in 
"^"***^"'        fact  saith  that  the  defendant,  (although  often  requested  so  to  do),liad  not 
kept  his  said  covenant, but  hath  broken  the  same ;"  but  this  is  meie  form, 
and  unnecessary  (jf).     Damages  being  the  principal  object  in  this  action 
(r),  there  should  be  laid  as  such  a  sum  sufficiently  large  to  cover  the  ut- 
most demand,  and  even  a  claim  for  interest,  when  claimable  under  3  A  4 
W.  4,  c.  42,  8.  28  («). 


[  *376  ] 

THE 
STATB- 

ACTioNs     ^^^^  fully  considered ;  and  in  the  second  volume  will  be  found  a  copious 


*IN  ACTIONS  FOR  TORTS. 

Actions  in  form  ex  delicto  are  Case^  Trover  (^),  Replevin^  Trespass, 
and  Ejectment,     The  applicability  of  these  forms  of  action  has  already 


TO  OF  THB 

CAU8E  or 

ACTION. 


EX  DELic-  collection  of  the  forms  of  the  declarations  which  are  usually  in  requisition, 
with  notes  explanatory  of  the  different  allegations,  &c.  (w). 

In  actions  for  wrongs^  the  declaration  should  state,  1st,  The  matter  or 
thing  affected  ;  2dly ,  The  plaintiff's  right  thereto ;  3dly,  The  injury ;  and 
4thly,  The  damage  sustained  by  the  plaintiff.  We  will  consider  each  of 
these  as  regards  general  rules  ;  and  then  state  the  particular,  rules  rela- 
ting to  declarations  for  turitten  and  verbal  Slander. 

1st  State-       In  actions  brought  for  injuries  to  real  prcmerty  (v),  the  quality  of  the 
mcntof  the  realty,  as  whether  it  consists  of  houses,  lands,  or  other  corporeal  heredi- 
tf^T^^n-      taments,  should  be  shown  (a;).     If  the  declaration  charge  ^'the  breaking 
jurtd.        and  entering  into  the  plaintiff^ s  dwelling  home^'*  the  plaintiff  will  fail,  if 
it  appear  that  the  defendant  only  broke  an  external  rail  fence,  and  tres- 
passed on  leads  forming  the  roof  of  a  counting-house,  occupied  by  A.  B. 
but  used  only  as  an  easement  to  tlie  plaintiff's  house  (y). 

In  trespass  to  land^  the  term  "  close^'*  is  proper,  although  the  ground  be 
not  inclosed,  as  it  imports  the  exclusive  right  of  possession  and  interest  in 
the  soil  (z).  In  order  to  avoid  the  necessity  for  a  new  assignment,  the 
pleading  rules,  Hil.  T.  4,  W.  4,  reg.  V.  In  Trespass^  expressly  require 
that  the  name  of  the  close,  or  the  abuttals^  or  some  other  descriptioUy  be 
used  in  the  statement,  or  that  the  defendant  may  demur  specially,  and 
towards  instead  of  upon  has  been  considered  an  improper  description  by 
abuttals  (a).  Where  the  declaration  stated  that  the  defendants,  A.,  B., 
and  C,  broke  a  close  of  the  plaintiff  abutting  on  a  close  of  the  defendant^ 


(p)  3  Co.  4  a;  I  Saund.  58  b. 

(9)  I  Saund.  235  a,  note  7 ;  post,  vol.  ii. ; 
See  2  Taant  278. 

(r)  13  East,  343. 

(s)  Watkins  v,  Morgan,  6  Car.  &  P.  661. 

(t)  As  to  detinue  £&ing  an  action  ex  con' 
tractu,  see  ante,  121,  200,  note  (6). 

(tt)  The  author  would  suggest  to  the  stu- 
dent the  perusal  of  the  forms  as  the  best  mode 
of  understanding  die  general  rules  here  at- 
tempted to  be  explain^  with  n3|:!^utl  to  the 
constructionB  of  the  pleadings.    See  pott,  toI. 


ii.    Deckaratian  in  Detinue,  C(ue,  Trover,  He^ 
pUvin,  Trespass,  and  Ejectment. 

(v)  As  to  the  rule  in  a  real  action  for  the 
recovery  of  realty  itself,  Stephen,  2d  edit  347, 
349 ;  forms  post,  vol  iii. 

(z)  St)n>hen,  347,  2d  edit 

M  3C.  &P.  331. 

(z)  Dr.  &  Stud.  30;  7  East,  207;  Yin.  Ah. 
Fences ;  ante,  174. 

(a)  Lempriere  v.  Humphrey.  4'  Nev.  &  Kiin 
638;  2  Harr.  &  Woll.  171 ;  and  see  foim  ami 
notes,  pottf  vol.  ii. 
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in  the  singular,  and  it  appeared  in  evidence  that  the  plaintiff's  close  abut-    !▼•  i" 
ted  on  a  close  of  the  first  named  defendant,  it  was  held  that  tliis  was  an  **^*'»>*^^- 
ambiguitif,  not  a  variance  (6)  (1).  ciuie'o?^^ 

As  trespass  (c)  and  ejectment  (rf)  do  not  lie  in  general  for  wrongs  action, 
which  relate  to  incorporeal  hereditaments,  the  word  "  tenement "  should 
be  avoided  in  the  fir%t  description  of  the  premises,  though  after  *stating  [  *877.1 
them  with  sufficient  certainty,  *'  said  tenements"  by  way  of  reference  to 
the  actecedent  description,  would  not  be  objectionable.  It  id  not  necessary 
to  show  the  quantity  of  the  land  (except,  perhaps,  in  replevin)  (e),  A 
way  ought  not  to  bo  described  as  a  "  passage  "  (/). 

In  preseribing  for,  or  otherwise  stating  a  writ  of  common  or  way^  or  a 
right  to  tolls ^  &c.  it  is  judicious  to  avoid  claiming  or  stating  more  than 
constitutes  the  subject-matter  of  the  particular  dispute,  for  by  this  precau- 
tion a  variance  may  be  avoided  (^)  ;  but  in  general  in  actions  of  tort  the 
plaintiff  may  succeed  although  he  only  prove  a  part  of  his  complaint  (A). 
Where  a  declaration  in  case  alleged  that  "  the  plaintiff  was  possessed  of  a 
house,  belonging  to  and  supporting  which  there  were  certain  foundations^ 
which  the  plaintiff  had  enjoyed,  and  ought  to  enjoy ;"  it  was  held  that  this 
was  a  sufficient  description  of  the  plaintiff's  right  to  the  enjoyment  of  the 
foun  latioas  as  an  easement  (i}. 

In  actions  for  injuring  or  taking  away  goods  or  chattelSj  it  is  in  general 
necessary  tliat  their  quality^  quantity  or  nxcniber^  and  value  or  'price, 
should  be  stated  (k)  (2)  ;  the  assigned  reason  is,  that  a  former  recovery 
could  not  otherwise  be  pleaded  in  bar  of  a  second  action  for  the  same 
goods,  neither  C3uld  the  defendant  properly  defend  himself  (f).  There- 
fore, in  ill  the  forms  of  action  for  a  tort  to  goods,  it  is  in  general  insuffi- 
cient, c  .'oa  alter  judgment  by  default  or  verdict,  to  allege  that  the  dotcnd- 
ant  injured  or  took,  <fec.  "divers  goods  and  chattels"  of  the  plaintiff, 
without  giving  any  description  of  them  (m).  And  an  averment  that  the 
defendant  took  the  plaintiff's  "  fish,"  not  showing  their  number  or  nar 
ture  (n) ;  or  "  divers,  to  wit,  ten  articles  of  household  furniture,"  not 
stating  their  nature  or  quality  (p)  ;  is  substantially  defective.  It  must  be 
confessed  that  as  the  description  of  goods  or  land  must  in  general  be  ex- 

(b)  Walford  v.  Ajithony  and  others,  8  Biog.  Ih)  Id, ;  jtNwf,  886. 

T'l  \i)  1  Cromp.  &  Jerv.  20. 

(  )  Ante,  174.  (k)  See  11  Rep.  25.  26;  1  Saund.  333,  n. 

(  •)  Ante,  188.  7 ;  2  Id.  74,  note  I ;  4  Burr.  2455 ;  Stephen,  2d 

r)  2  M.  &  P.  78;  as  to  stating  the  parish,  edit  347 ;  M'Clel  R.  277,  278. 


anU,  276.  .  (/)  MTIcl.  R.  278 ;  U  East.  576. 

(/)  Tely.  163.  (m)   Vide  last  two  notes;  and  7  Taunt  642; 

\g)  2  Saand.  172,  note  1 ;  I  Taant  142;  4  1  Moore,  386,  S.^C. ;  8  Id,  379. 

T.  R.  160'  Bill.  N.  P.  59;  1  Campb.  315  a;  (n)  5  Rep.  34  b;  see  observations  2  Sannd, 

4  W.  1S9;    2   Hen.  Bla.  234;    Vin.  Ab.  Pre-  74,  note,  1 ;  348. 

scriptioij.  VV. ;  1.  Esp.  Rep.  437  ;  Selw.  N.  P.  (o)  8 Moore  379;  see,  however,  2  Saond.  74 

Trci^MUs  lv^  7.                           ,  a,  note. 


( 1 )  In  trespass  quare  clausum  fregit,  it  is  necessary  to  prove  the  abuttals  of  the  close,  as 
stated  in  the  dcclaratio'i ;  but  the  abuttals  are  net  to  be  construed  strictly.  Wheeler  v.  Row- 
ell,  6  N.  Hamp.  215;  Ilo^mire  v.  M'Coy,  2  Harr.  k  Johns.  341;  Hooker  v,  Hicock,  2  Aiken, 
1 72.  Thus,  where  a  close  was  described  as  abutting  southerly  on  W.'s  land,  it  was  held,  that 
this  did  not  imply  that  it  was  abuttinjc  all  the  way  southerly  on  W.'s  land.  Wheeler  v.  Row- 
ell,  6  N.  Hamp.  215.  See  Frean  v.  Cruikshanks,  3  MTord,  84;  Rich  v.  Rich,  16  Wendell, 
66  i ;  Peaslce  v  Wadleigh,  5  N.  Hamp.  317;  Rice  v,  Hathaway,  Bnyt  i3l ;  Austin  v.  Morse, 
8  Wend.  476 ;  Ellet  t;.  PuUen,  7  Halst  357;  Smith  v.  Wilson,  1  l>eT.  4  Bat.  40;  White  v 
MoselfiT.  5  Pick.  230. 

(2)  V  ide  the  people  v.  Dunlap,  13  Johns,  446. 
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IV.  ITS    ceedingly  similar,  there  is  but  little  practical  utility  iu  tliis  rule  except  as 
I'ARTs,  &c.  pggaj.jjg  tiie  descriptiou  of  a  close  by  abuitah, 

5tLiy.  The  jj^  trover,  trespass,  and  case,  less  particularity  is  required  than  in 
action.  detinue  and  replevin,  because  it  is  only  in  tlie  two  latter  forms  of  action 
r  *378  1  ^^^^  ^^^^  plaintiff  can  claim  or  ^recover  the  goods  themselves  (/?).  Li  tro- 
ver, trespass,  and  case,  damages  only  are  recoverable,  and  the  specifica- 
tion of  quality  and  quantity  in  a  general  way  is  allowed  ;  as  ^'  two  packs  of 
flax,"  "  two  ricks  of  hay,"  a  "  library  of  books  "  ((?)  (1).  But  in  detinue 
the  value  of  the  goods,  either  of  each  article,  or  tlie  aggregate  value  of  the 
whole,  should  be  stated  (r). 

Perhaps  less  particularity  may  be  required  where  the  gravamen  or  gist 
of  the  action  is  the  breaking  and  injuring  a  house,  &c.  and  the  injury  to 
goods  is  laid  chiefly  as  aggravation  ;  as  trespass  for  breaking,  &c.  a  house 
and  taking  ^'  several  keys  "  belonging  to  the  doors  thereof  («),  or  damag- 
ing '^  the  goods  and  chattels  therein,"  and  wrenching  open  and  injuring 
the  "  doors  thereof"  (t). 

With  regard  to  the  quality  or  species  of  the  goods,  the  plaintiff  is  per- 
haps bound  to  prove  the  fact  as  laid  (u)  ;  but  with  regard  to  the  qtumtitg 
or  number  and  value  of  the  goods,  he  may  prove  less  than  he  charges  in 
his  declaration,  but  he  cannot  prove  more^  although  the  statement  be  un- 
der a  videlicet  (x)  ;  as  if  the  declaration  be  "  divers,  to  wit,  ten  horses," 
he  may  show  an  injury  to  or  conversion  of  one  horse,  but  not  of  eleven 
horses  (y).  Of  course,  tlicrefore,  it  ii;  prudent  to  lay  the  quantity  to  an 
extent  clearly  adequate  to  cover  the  lai*gest  possible  amormt,  but  at  Ike 
same  time  according  to  tlie  facts. 

^^y-  Tlie  plaintijff^'s  right  or  interest  in  or  title  to  the  matter  or  thing  afieet- 

oftiJT^*  ed  may  exist  uidepeudently  of  any  particular  obligation  or  duty  on  the 
plaintiff's    part  of  the  defendant ;  or  it  may  be  a  riglit  to  insist  on  the  performance  by 
^inta^^  n    ^^^^  defendant  of  some  particular  duty,  founded  either  on  contract  between 
such  mat'    the  parties,  or  an  implied  obligation  of  law,  resulting  from  the  defendant's 
ier.i-c,  (z)  particular  character  or  situation  (2).     Where  the  law  gives  a  general  or 
public  right,  as  for  all  persons  to  fish  in  a  public  navigable  river,  it  is  im- 
proper, at  least  unnecessary,  specially  to  state  ^uch  public  right,  and  it 
will  suffice  to  show  with  bre\ity  that  there  was  a  public  right,  as  the  in- 
stance just  put  that  such  a  particular  pl^ce  was  a  public  navigable  river. 


} 


p)  2  Saund.  74,  note  1.  (x)  As  to  the  videlicet  in  general, 

q)   2  Saund.  74,  note  1 ;    Stephen,  349,      317. 


850.    Cattle  may  be  described  with  a  videlicet  (^)  See  8  Taunt  107 ;    MTlel.  Kcp,  270; 

under  the  Tt-ord  ''chattels,"  17  Edw.  3,  pi.  41.  Stephen,  2d  edit.  351 ;  Rep.  T.  Haidw.  121 ; 

(r)  4  B.  &  Aid.  271 ;  per.  Cur,  2  Saond.  74  b ;  Gilh.  Evid.  229. 

(s)  Salk.  643 ;  after  verdict,  2  Sannd.  74  b,  {z)    It  seems    that   unless   indncement    be 

n.  1 ;  Stephen,  2  ed.  350.  traversed   bj   plea   it  now  stands  admitted. 

It)  3  Wils.  292.  Dukes  v.  Gostliug,  3  Dowi.  619. 

(u)  See  Stephen,  2  ed.  352. 
^ ^ • _^ 

(I)  In  an  action  of  trover,  the  declaration  need  not  state  the  price  or  value  of  the  thing  coa- 
verted.    Pcarpoint  v.  Henry,  2  Wash.  192.     See  Vandvke  v.  Dodd,  1  Ualst  129. 

In  trover  to  recover  bank  bills,  they  must  be  particularly  described.  Little  r.  Gibbs,  I  Sontli. 
211.  As  to  a  prombsory  note  see  Taylor  v.  Morgan,  3  Watts,  333.  In  the  HeceirciB  pk 
Keilson,  3  Green,  337,  it  was  held,  that  in  trover  for  promissory  notes  the  plaintifiT  need 
not  state  the  dates  or  times  of  payment,  he  being  presumed  not  to  have  them  in  his  possess- 
ion. 

"  A  Black  mare,  of  the  value  of  $100  "  held  a  sufficient  description.  Hcddy  v.  Fnllcn,  I  Blackf. 
51 .  Sec  Vanarken  v.  Wickham,  2  South.  509.  So  four  horses  the  property  of  the  pUuntiff.  Beuk- 
mont  r.  Yantri,  Breese,  8.  Annexing?  a  schedule  to  a  declaration  in  trover  or  replevin  is  imnrop 
er.    Kinder  v,  Shaw,  2  Mass.  398;  Bider  r.  Bobbins,  13  ib.  284. 
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and  that  the  defendant  prevented  the  plaintiff  from  fishing,  Ac.  (a)..     And    »▼  »t» 
wlienever  the  right  of  the  plaintiff  is  implied  by  law^  as  the  absolute  right  >*aiit»,&<\ 
of  personal  security,  it  is  unnecessary  to  state  the  same  in  pleading.    Thus,  ftthly-  The 
ia  actions  for  assault  and  battery,  false  imprisonment,  words  or  libels  ^^wi*^^ 
when  actionable  in  themselves,  and  malicious  prosecution,  it  is  sufficient 
to  all^e  tiie  injury,  without  any  inducement  of  the  plaintiff's  right  to  per- 
sonal security,  &c. ;  though  it  is  usual  in  an  action  *for  slander  to  begin  [  *379  ] 
Uie  declaration  with  a  statement  of  the  plaintiff's  good  character  (6). 
But  where  the  law  does  not  imply  the  right  to  the  matter  or  tiling  affected, 
it  must  be  stated  either  generaUy  or  specially  (c)  ;  in  otlier  words,  some 
/eneral  or  special  allegation  of  a  title  or  right  must  be  made  in  the  dec- 
laration.   Thus,  in  a  declaration  for  slander,  affecting  a  person  in  the 
tfray  of  Iiis  trade  (1),  his  carrying  on  the  particular  trade  must  be  shown 
)y  way  of  inducement  ((2).     And  in  an  action  for  an  injury  to  the  rela^ 
ive  right  of  persons,  the  relation  of  husband  («)>or  master  (/)  in  respect 
of  which  the  plaintiff  was  injured,  must  be  stated. 

It  is  chiefly  in  actions  for  trespass  and  torts,  committed  to  and  in  re- 
expect  of  personal  and  real  property,  that  it  becomes  material  to  consider 
to  what  extent  the  plaintiff  must  show  his  title  or  interest.  It  is  hai*dly 
necessary  to  observe  that  if  no  property  or  interest  in  the  subject-matter 
of  the  suit  be  stated  in  the  declaration  to  have  existed,  or  been  vested  in 
tiie  plaintiff,  at  the  time  the  wrong  was  committed,  the  omission  will  be 
fatal  even  after  verdict :  the  objection  being  tlie  total  omission^  not  the 
defective  statement  of  a  title  (^).  But  tiie  error  in  the  declaration  may 
be  cured  if  the  plea  admit  the  plaintiff's  property  (A). 

The  fundamental  rule  upon  the  subject  of  showing  title  in  actions  ex 
ddlcto  is,  that  against  a  mere  wrong^er^  or  person  apparently  having  no 
c  )lor  or  right,  mere  possession  suffices,  and  a  special  statement  of  title  is 
w  inoccssary  (t).  In  personal  actions  therefore  title  is  mere  inducement, 
at  least  in  a  pleading  point  of  view,  as  regards  the  declaration  ;  although 
in  real  actions  (k)j  and  as  we  shall  hereafter  observe  in  many  plea^  in 
personal  actions,  a  strict  and  particular  statement  of  title  is  essential.  In 
personal  actions  damages  are  the  gist  of  the  suit;  in  real  actions  tiie  right 
or  title  forms  the  prominei^t  subject  of  inquiry  (J). 

It  is  proposed  to  defer  the  consideration  of  the  rules  affecting  the  state- 
ment of  a  title  specially^  and  the  mode  of  pleading  a  derivative  title,  a 
right  by  custom^  prescription^  or  grants  Ac.  until  we  examine  *the  struc-  [  *880  ] 
turo  of  pleas^  in  which  title  is  in  general  to  be  shown  with  particularity. 


{a\  WillcB,  26S ;  Vin.  Ab.  Prescription,  U. ; 
X(d.  Kaym.  1091.' 

(/>)  Post,  vol.  U. 

Ir)  Com.  Dig.  PlcMidcr.  0.  34. 

(d)  1  Saimd.  242  a,  note  3 ;  2  Saond.  307, 
n.  1 ;  2  B.  &  P.  284 ;  post^  vol.  ii. ;  aa  to  this, 
jjosf,  400,401. 

(c)  Pojf,  vol.  ii. 

if)  Id, 

(7)  2  Saund.  379,  n.  13.  Com.  Dig.  Pleader, 
3  M.  9 

{h)  1  Sid.  184. 

(/)  Ante,<^2,  148,  168.  175;  10  Co.  59  b; 
Com.  Di^.  Plead.  C.  39,  41 ;  Tidd»  9th  ed. 
443;  Steph.  2d  edit  356;  I   East,  212.    For 


this  purpose,  and  until  the  defendant  has 
pleaded  and  shown  a  superior  title,  he  most 
be  taken  to  be  a  mere  trespasser,  Steph.  357. 
Even  in  an  action  of  ejedmattt  where  the  gen- 
eral rule  is  that  the  lessor  of  the  plaintiff  must 
recover  npon  the  strength  of  his  own  title  as 
proved  by  him,  yet  mere  priority  of  poesessian 
will  enable  a  plaintiff  to  recover  aeainst  a  third 
person,  a  trespasser,  who  intrudes.  Doe  t^.  Cook, 
7  Bing.  346. 

(k)  Com.  Dig  Pleader,  3  L  5 ;  BuL  N.  P. 
122;  poetf  vol  iii. 

(/)  As  to  the  distinction  between  actions  that 
Bound  in  damoffei  and  those  that  do  not,  Steph. 
2d  ed  138,  474. 


(I )  So,  in  a  declaration,  for  slander  of  an  attorney  there  must  be  a  oaUoquiwm,  of  his  profession. 
Gilbert  v.  Field,  3  Caines,  329. 


880 


OP  THE  DECLARATION. 


IV.  ITS 


cause  of 
action. 


Ill  trespass,  trover,  detinue,  case  or  replevin,  for  an  injury  to  or  tak- 
PART8,&c.  iiig  away,  &c.  goods,  the  piaintiii  s  right  to  or  interest  in  the  goods,  eitlier 
^?Z\J^®  as  absolute  owner,  or  as  having  a  limited  right  therein  (w),  is  not  other- 
wise described  in  tlie  declaration  than  by  the  averment,  that  they  were  the 
goods  "  of  the  plaintifi,"  or  "  that  he  was  lawfully  possessed  of  them  as 
of  his  own  property"  (n)  (1).  When  the  plaintiff  has  not  a  possessory 
right,  and  his  interest  in  the  chattel  is  reversionary^  it  must  be  expressly 
so  described  in  the  declaration,  which,  as  we  have  before  explahied,  most 
then  be  framed  in  case  (o). 

Upon  the  principle  just  alluded  to,  in  trespass  for  a  wrong  relatuig  to 
land,  or  other  real  property,  a  special  or  particular  title  in  tlie  plaintifif 
need  not  be  shown  in  the  declaration.  The  averment  in  describing  the 
trespass,  that  the  close  or  house,  &c.  in  reference  to  which  it  was  com- 
mitted, was  the  close^  &c.  "  of  the  plaintiff,"  or  other  equivalent  allega- 
tion (jt?),  is  sufficient  (^q) ;  and  under  it  may  be  given  in  evidence  any 
title  or  interest  in  possession^  which  is  adequate  to  the  support  of  the  form 
of  action  under  the  circumstances  of  tlxe  case  (2). 

In  other  personal  actions  for  injuries  to  real  property  corporeal  or  incor- 
poreal, it  was  formerly  usual  to  state  the  plaintiffVs  title  specially^  as  that 
he  was  seized  in  his  demesne  as  of  fee  of  a  house,  mill,  ic.  and  was  en- 
titled by  prescription  or  grant^  &q.  to  the  right  of  common,  way,  water- 
course, or  other  right  affected  (r)  ;  but  it  is  now  fully  settled  that  in  a 
personal  action  against  a  urwug-doer  for  the  recovery  of  damages,  and  not 
the  land  itself,  is  sufficient  at  common  law  to  state  in  the  declaration  that 
the  plaintiff,  at  the  time  the  injury  was  committed,  was  possessed  of  a 
house  or  land,  &c.,  and  that  by  reason  of  such  possession  he  was  entitled 
to  the  common  of  pasture,  way,  or  other  right,  m  the  exercise  of  >vhich  lie 
has  been  disturbed  («).  And  though  a  distinction  has  been  taken  be- 
tween a  declaration  against  a  wrong-doer  and  against  the  ouster  of  the 
soil  (f)  ;  and  it  has  been  considered  that  in  the  latter  case  (he  plaintiff's 
title  by  grant,  &c.  must  be  specially  stated,  because  it  might  be  qualified 
[  *381  ]  by  some  condition  *precedent,  the  performance  of  which  ought  to  be  sliowu 
&c.  (u)  ;  yet  it  appears  sufficient  in  both  cases  to  declare  generally  on  tlie 
plaintiff's  possession ;  though  in  a  plea  it  was,  before  the  statute  2  &  3 
W.  4,  c.  71,  necessary  to  state  the  seizin  in  fee  and  prescriptive  right  or 
grant  (x).  And  in  pleading  a  prescriptive  right  of  common,  &c.  as  a^tw- 
tification,  the  defendant  must  show  a  seizin  in  fee  of  the  land  in  respect  of 
which  it  is  claimed,  and  prescribe  in  the  que  estate  for  the  right ;  and  if 


(ni)  As  to  the  distinction,  and  when  such 
parties  may  sue,  see  antet  62,  148,  16s.  175. 

{n)  Seo  2  Saand.  279,  n.  13 ;  Stephen,  2d 
ed  355 ;  post,  vol.  ii.  As  to  the  words  "  as 
of  his  own  property,"  post,  vol.  ii. 

(o)  Ante,  147,  148,  152;  post,  vol.  ii. 

(/>)  Com.  Die.  Pleader,  3  M.  9. 

{q)  Id.  2  Bulstr.  288 ;  post,  vol.  ii.  Stepb. 
2d  edit.  355,  356. 

(r)  Sec  the  cases  in  Com.  Dig.  Pleader,  C. 
34,  to  C.  38 ;  2  Saund.  113  a,  n.  1 ;  and  pre- 
cedents referred  to,  I  Saand.  346,  n.  2. 

{«)  Com.  Dijr.  Pleader,  C.  39,  and  Action 
on  the  case  for  Disturbance,  B. ;  2  Saund.  113  a, 


n.  1,  172,  n.  1;  3  T.  R.  766;  Willcf,  508, 
654;  1  Saund.  346,  n.  2;  6 'East,  438,  n.  a; 
see  precedents,  ;>os^,  vol.  11.  568  to  574,  10  Co. 
59  b. 

(t)  See  4  Mod.  421 ;  1  Stra.  5 ;  WiUes, 
619;  1  Burr.  440;  4  T.  R.  718;  Tidd,  9th 
edit.  444;  IT.  R.  431. 


Saund.  113  a,  n.  I, 
ana  cases  tticre  coiiectca ;  and  see  the  prece- 
dents, Lutw.  114,  120;  1  Baniard,  K.  B.  432; 
6  East,  438,  n.  a;  1  Rol.  Rep.  394;  1  Show. 
18,  19;  3  Lev.  266;  4  T.  R.  719;  I  Saand. 
346,  n.  2 ;  post,  vol.  ii. 


(1)  Good  V.  Hamish,  14  Ser^.  &  Rawle,  99;  Carlisle  r.  Weston,  1  Met.  26;  Heath  p.  Con- 
way, 1  Bibb,  398 ;  Smith  v.  Hancock,  4  ib.  222;  Donaghe  v.  Roundebongh,  4  Monf.  251. 

(2)  Hite  V.  Long,  6  Rand,  457. 
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heclaiiii  as  tenant  of  the  freeholder,  he  must  prescribe  in  the  latt^^  not    ^^^  its 
in  himself  (^).  parts,  &c. 

If  the  riglit  of  common,  way,  or  watcrcouree,  &c.  be  not  appurtenant  to  ^^^^^^'  J^^ 
the  house,  land,  &c.  and  the  plaintiff  be  entitled  thereto  by  agreement  or  action, 
license,  the  allegation  in  the  declaration  that  Jie  was  entitled,  ''  by  reason  How  to  dc- 
of  the  possession^  S^cP  would  be  improper  (J),     And  when  a  reversioner  cjareif 
sues  for  an  injury  to  houses,  land,  &c.  in  possession  of  his  tenant,  his  in-  appart©^* 
terest  must  be  described  accordingly ;    though  it  is  sufficient  to  allege  nant 
generally  that  the  lands  were  in  ix)ssession  of  the  third  person, "  as  tenant  liow  to  de- 
thereof  to  the  plaintiff,"  without  stathig  seizin  in  fee,  &c.  (a).  dare  by  a 

In  an  action  on  the  case  for  obstructing  ancient  (6)  lights^  the  declaror  sioncr. 
tion  usually  states  that  the  plaintiff,  at  the  time  of  committing  the  griev-  How  to  do- 
auces  complained  of,  was  lawfully  possessed  of  a  messuage,  situate,  &c.  oi^[ction 
wherein  there  of  right  were  and  ought  to  be  certain  windows,  through  to  ancient 
which  the  light  and  air  ought  to  have  entered  the  messuage,  and  then  states  lights. 
the  injury ;  and  this  is  sufficient  without  alleging  that  the  windows  were 
ancient  (c).     So,  if  the  declaration  b;>  for  diverting  a  watercourse  from  orwatcr- 
the  plaintiff's  mill,  his  possession  of  the  mill  should  be  concisely  stated,  ^"'^^"• 
and  that  by  reason  thereof  he  ought  to  have  had  the  use  and  benefit  of  the 
watercourse,  without  stating  that  it  was  an  ancient  mill,  or  disclosing  the 
particular  grounds  upon  which  tlie  right  to  the  water  is  claimed  (<i).  And  or  common 
in  an  actioa  for  a  disturbance  of  a  right  of  covimon  (e),  or  way  (/),  or  gcarm  a°^ 
of  a  seat  ov  pew  in  a  church  (/7),  the  declaration  states  the  possession  of  a  pew,  &c. 
house,  or  land,  &c.  and  that  by  reason  thereof  the  plaintiff  was  entitled  to 
the  right,  in  the  exercise  of  which  he  had  been  disturbed.     The  same  mode  Disturb- 
of  declaring  has  long  been  considered  to  be  sufficient  in  *actions  for  dis-  ^°^^,^f 
turbance  o(  franchises ,  or  subtraction  of  tolls  (/i),  ferries  (2),  and  offices  r-  #000  n 
(k).     The  mode  in  which  an  easement  may  be  claimed  has  been  already  L  J 

pointed  out  (0-  Iii  case,  upon  a  custom  for  not  grinding  at  the  plaintiff 's 
mill,  the  plaintiff  may  declare  generally,  without  showing  the  amount  of 
toll  or  the  consideration  for  it  (wi).  And  where  a  corporation  brings  an 
action  for  any  due,  it  is  sufficient  to  state  in  a  declaration,  though  it  is 
otherwise  in  a  plea,  that  it  is  an  ancient  borough,  and  that  the  burgesses 
thereof  are,  and  for  divers  years  have  been,  a  body  politic,  in  the  name  of 
the  mayor,  &c.  without  setting  out  the  name  of  incorporation,  or  any  title 
to  the  duty ;  for  the  declaration  being  founded  upon  their  possession,  there 
is  no  necessity  to  state  a  title  to  the  thing  (w).  However,  though  it  is 
not  necessary  in  these  actions  for  damages  to  lay  a  title  in  the  declaration 
by  grant  or  prescription,  &c.  yet  the  title  or  consideration  must  be  proved 


h 


y)  3  You.  &  Jenr.  93. 

(z)  4  East,  107;  6  Id.  438;  post,  vol.  ii. 
See  15  East,  108 ;  3  Taant.  24. 

(a)  Post,  V.  ii.     When  not,  see  1  Cam.  320. 

(6)  As  to  tlie  word  "ancient"  in  this  case,  1 
M.  &  M.  400. 

(c)  Post,  voL  ii.;  Cro.  Car.  325;  1  Show. 
17,  18. 

{(l)  Post,  vol.  ii  ;  1  Leon.  247;  Palm.  290; 
3  Lev.  133;  4  East,  107.  Sec  2  B.  &  C. 
910. 

(e)  See  Post,  vol.  ii. ;  4  Mod.  418 ;  1  Saund. 
346,  m  2 ;  Comb.  370. 


(/)  Post,  vol.  ii. 


QiMEre,  if  the  plaintiff  clfum  against 
the  ordinary,  Tidd,  9th  ed.  444. 


(h)  2  Saund.  113  a,  172  o,  n.  1 ;  6  East, 
438,  n.  (a);  Willes,  654;  Owen,  109;  Cro. 
Jac.  43  ;  piwt,  vol.  ii. ;  1  Cromp.  &  Jer\'.  57. 

(i)  6  B.  &  C.  703 ;  Willes,  508 ;  2  Saund. 
114,  172,  n.  1 ;  2  You.  &  Jcrv.  285  ;  tHle  theix)- 
to,  id, 

(k}  10  Co.  59  b ;  Cro.  Eliz.  335  ;  8  Wentw. 
Index,  58 ;  Morg.  Prcc.  345,  347  ;  4  Mod. 
422. 

(/)  Ante,  377. 

(m)  6  M  &  Scl.  69. 

(n)  1  Saund.  340,  n.  2;  Owen,  109;  Cro. 
Jac.  43,  223 ;  2  Ventr.  291  ;  6  East,  438. 
What  a  variance,  1  Campb.  466 ;  8  East,  487 ; 
6  Taunt.  467 ;  2  Marsh.  174,  S.  C;  7  Taunt. 
546 ;  1  Moore,  367.  S.  C. 
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882.  OF  THE  DECLARATION. 

IT.  ITS  on  the  trial  (o).  It  suffices  to  aver,  that  the  plaintiff  had  the  title  or 
PARTS,  &c.  pjgj^i;  when  the  wrong  was  committed ;  and  an  averment  tliat  he  still  is 
•^ul«  J[^^  possessed  may  be  rejected  as  surplusage  (|?). 

action. 

The  com-  In  affirmance  of  this  common  law  right  of  declaring  generally  in  these 
mon  law  cases,  the  2  &  3  W.  4,  c.  71,  sect.  5,  enacts,  "that  in  all  actions  on  the 
dedarUig  casc  and  other  pleadings,  wherein  the  party  claiming  may  now  by  law 
pcucrally  Allege  his  right  generally,  without  averring  the  existence  of  such  right 
is  express-  fj^^i  time  immemorial,  such  general  allegation  shall  still  be  deemed  suffir 
tioncd^bv  cient ;  and  if  the  same  shall  be  denied,  all  and  every  the  matters  in  this 
2&3W'4,  act  mentioned  and  provided,  which  shall  be  applicable  to  the  case, shall  be 
c.  71, 8.  5.  admissible  in  evidence  to  sustain  or  rebut  such  allegation." 
rofm^^^  With  respect  to  pleas  and  subsequent  pleadings,  such  a  general  mode 
of  stating  of  Stating  a  right  oi  common  or  other  easement,  &c.  in  a  justification  was 
rights  in  not  permitted  (y),  and  every  defendant  was  required  in  his  plea  to  show  a 
iiiKicr2&3  *^^«2n  ^'^  f^^  ^f  the  land  in  respect  of  which  it  was  claimed,  and  to  pre- 
4  c  71,  s.  scribe  in  the  que  estate  for  the  right,  and  if  he  claimed  as  tenant  of  a  free- 
5-  holder,  he  must  have  prescribed  in  the  latter,  not  in  himself  (r)l     But  the 

[  *383  ]  above  statute  now  authorizes  a  *more  general  plea,  as  will  be  shown  when 
we  examine  the  requisites  of  pleas  («). 

^'odcof         When  the  plaintiff's  right  consists  in  an  obligation  on  the  defendant 
*^?***""J?    to  observe  some  particular  duty,  the  declaration  must  state  the  nature  of 
^fendant^is   ^^^  duty,  whicli  wc  havc  sccn  may  be  founded  either  on  a  contract  be- 
under  atiy  twcou  the  parties,  or  on  the  obligation  of  law,  arising  out  of  tlie  defend- 
obif  ^  ti*^'    ant's  particular  character  or  situation ;  and  the  plaintiff  must  pro\'e  such  du- 
or  doty.  ^   ty  as  laid,  and  a  variance  will,  as  in  actions  on  contracts,  be  fatal.     When 
the  declaration  is  for  the  breach  of  an  express  or  implied  contract,  and 
proceeds  for  nonfeasance,  tlie  consideration  Of  the  contract  must  be  stated 
eitlier  in  terms  or  in  substance  (t)  ;  but  when  it  is  for  a  misfeasance  or 
malfeasance,  no  consideration  need  be  stated  (u)  ;  and  when  it  is  found- 
ed on  the  obligation  of  law,  unconnected  with  any  contract  between  tlie 
parties,  it  is  sufficient  to  state  very  concisely  the  circumstances  which  gave 
rise  to  the  defendant's  particular  duty  or  liability ;  as  in  actions  against 
sheriffs,  carriers,  innkeepers,  &c.  (x).     Where  the  defendant  is  liable  of 
common  right,  as  to  repair  a  wall  for  preventing  damage  to  his  nei^ibor, 
according  to  the  maxim,  sic  utere  tuo  ut  alienum  non  Icedas,  it  was  always 
considered  sufficient  to  state  that  the  defendant  wss  possessed  of  a  certain 
close,  &c.  and  that  by  reason  thereof  he  was  bound  to  repair,  &c.  without 
showing  the  particular  ground  of  the  defendant's  liability  (  y).     But  where 
a  charge  was  imposed  on  another  against  common  right,  as  owner  of  the 
soil  or  terre-tenant,  it  was  formerly  thought  that  the  plaintiff  ought  to  dis- 
close the  particular  ground  on  which  the  defendant's  liability  is  found- 
ed (z)  as  in  an  action  for  not  repairing  a  fence,  or  for  not  keeping  a  bull 
or  a  boar,  &c.  (a).     But  it  is  now  setUed  that  there  is  no  foundaticMi  for 

(o)  2  Saond.   114  c;  4  Mod.  421.  424;  1  (u)  5  T.  B.  143;  3  Wils.  34S;  3  East,  62; 

Saand.  346,  n.  2.  6  mBt,  332 ;  2  Lord  Baym^  909 ;    12  East. 

Ip)  3  Taunt  137.  89. 

(9)  Ante,  note.  (x)  5  T.  R.  149,  150;  1  Saond.  312  c,  n  2; 

(r)  3  Yoanf^.  &  Jenr.  93;  and  see  forms  of  12  East,  89. 

pleas,  post,  vol.  iii.  (,y)  6  Mod. 311-;  1  Salk.  22,360;  Ld  Bayia- 

(s)  And  sec  forms,  pott,  vol.  iii.  and  Bosan-  1090 ;  po$t,  toI.  ii. ;  3  T.  R.  766. 


qnct's  Rules,  117.  (z)  Ante,S60. 

(r)  5  T.  R.  143;  3  Wils.  348;  12  East>  94.  (a)  1  Balk.  335,  836 ;  4  Mod.  241. 
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this  distinction  ;  and  in  the  case  of  Rider  and  Smith  (J),  where  an  action     iv.  its 
was  brouglit  for  the  defendant's  not  repairing  a  private  road  leading  **-^»t8,  &c. 
through  his  close,  it  was  held  sufficient  to  allege  that  the  defendant  as  sthij.  The 
oecupier  of  the  close  ought  to  have  repaired  it  (1)  ;  and  Mr.  Justice  Bui-  <»a8e  of 
ler  stated  the  distinction  to  be  between  the  case  where  the  plaintiff  in  his  •*^**^°- 
declaration  lays  a  charge  on  the  right  of  the  defendant,  and  where  the 
defendant  in  his  plea  prescribes  in  right  of  his  own  estate ;  in  the  former 
case  the  plaintiff  is  presumed  to  be  ignorant  of  the  defendant's  estate,  and 
therefore  need  not  state  it,  but  in  the  latter  the  defendant,  knowing  *hi8  [  *384  ] 
own  estate  in  right  of  which  he  claims  the  privilege,  must  set  it  forth  (c*). 

In  an  action  on  the  ea«e,  founded  on  an  express  or  implied  contract  ((2), 
as  againt  an  attorney,  agent,  carrier,  innkeeper,  or  other  bailee,  for  neg- 
ligence, &c.  the  declaration  must  correctly  st€Ue  the  contract^  or  the  par- 
ticular duty  or  consideration  from  which  the  liability  results,  and  on 
which  it  is  founded  (e)  ;  and  a  variance  in  the  description  of  a  contract^ 
though  in  an  action  ex  delicto,  may  be  as  fatal  as  in  an  action  in  form  ex 
contractu  (/).  Tlie  declaration  in  such  case  usually  begins  with  a  state- 
ment of  the  particular  profession  or  situation  of  the  defendant  and  his  re- 
tainer, and  consequent  duty  or  liability  (^).  The  declaration  will  be 
defective  if  it  do  not  show  that  by  express  contract,  or  by  implication  of 
law  in  respect  to  the  defendant's  particular  character  or  situation,  £c. 
stated  by  the  plaintiff,  the  defendant  was  bound  to  do  or  omit  the  act  in 
reference  to  which  he  is  charged  (A).  In  an  action  for  a  breach  of  war- 
ranty the  contract  of  sale  is  stated  (%)  ;  and  in  a  declaration  by  a  landlord 
against  his  tenant  for  not  cultivating  according  to  good  husbandry,  or  for 
not  repairing,  or  for  waste,  &c.  the  relation  of  landlord  and  tenant  is  con- 
cisely stated  (Ar).  In  a  declaration  on  the  case  against  a  siu'geon  for  im- 
proper treatment  of  the  plaintiff,  whereby  he  was  worse,  Ac.  it  is  sufficient 
to  aver  that  the  defendant  was  a  surgeon  and  ^^  was  retained  and  em- 
ployed as  such,"  (not  stating  by  whom,)  "for  reward  to  him,"  to  treat 
and  cure  the  plaintiff,  and  that  the  defendant  entered  upon  the  treat- 
mentj  ^c.  without  showing  any  midertaking  by  defendant,  or  averring  in 
words  that  it "  was  defendant's  duty  to  act  skillfully^  &c."  (I).  Care 
must  be  taken  in  declaring  in  case  in  actions  of  this  nature  that  the  count 
be  not  framed  as  in  assumpsit,  laying  a  promise,  &c.  (m). 

Declarations  for  non-observance  of  the  general  obligation  of  law  may 
be  either  for  the  consequences  of  the  negligent  driving  of  carriages, 
&c.  (n)  ;  or  navigating  ships  (o)  ;  or  for  not  removing  a  nuisance  from 
the  defendant's  lands  (p) ;  or  against  the  late  rector  or  vicar,  or  his 
executor  or  administrator,  on  the  custom  of  the  realm,  for  dilapidations 
(jq) ;  or  against  the  occupier  of  land,  for  not  repairing  a  fence  on  the 

(6)  3  T.  R.  766 ;  Latw.  119 ;  4  T.  R.  718 ;  la)  See  forms,  pott,  vol.  ii. 

76,  77 ;  2  Saund.  414  a,  b,  c;  Steph.  2d  ed,  (A)  12  East,  86 ;  ante,  156 ;  and  8  B.  &  C 
370.                                                                            114;  6Bin(r.  235. 

(c)  2  Saand.   113,  note  1,172  a,  n.  1;  1  ii)  Pott,yo\.iL 
Bar.  &  Crcs.  329 ;  ante,  233, 222.  Ik)  Id. 

(d)  In  gencial,  when  sustainable  in  snch  in-  (/)  1 1  Price,  200. 
stances,  ante,  131.  im)  Ante,  136,  199. 

(tf)  12  East,  89  ante,  290.  (n)  Pott,  toL  iL 


(/)  Ireland  v.  Johnson,  1  Bing.  N.  C.  162 ;  (o)  Id, 

Brotnenon  v.  Wood,  6  Moore,  34 ;  3  Brod.  &  (p)  Id. 

Bing.  54;  9  Price,  408.  [g)   Id, 


(1)  Per  Petebs  J.,  Qoshen,  ftc.  Tump.  Co.  v.  Sean»  7  Ck>nn.  93. 


384  OP  THE   DECLARATION. 

IT.  ITS  bank  of  a  river,  &c.  (r)  ;  or  for  not  ropnirin^  a  w«ay  over  his  land  (s)  ;  or 
PARTS,  &c.  against  the  proprietor  of  tithes  for  not  taking  them  away  (t').  In*385  the:  c 
athiy.  The  cases  it  is  sufficient  to  state  concisely  the  defendant's  poaaession  of  the 
cause  of  personal  or  real  property,  and  his  consequent  obligation  or  duty,  the  non- 
^^^^-        observance  of  which  is  complained  of  (w). 

Declarations  for  the  breach  of  duty^  to  which  the  defendant  was  subject 
in  respect  of  his  particular  character  or  situation,  are  against  carriers  or 
innkeepers,  for  refusing  to  carry  goods  or  to  receive  a  guest,  or  for  the 
loss  of  goods ;  or  against  sheriffs  and  other  public  officers  for  escapes  on 
mesne  (x)  or  final  process  (y) ;  or  for  not  arresting  a  debtor  when  the 
defendant  had  an  opportunity  (2)  ;  for  false  returns,  &c.  to  mesne  or  final 
process  (a)  ;  for  not  taking  a  replevin  bond ;  or  for  taking  insufficient 
pledges  (6)  ;  or  for  not  assigning  a  bail  bond  (c).  In  these  cases  the  paiv 
ticular  situation  of  the  defendant  from  which  his  duty  and  liability  arise 
must  be  concisely  stated  (c?). 

Variance  With  regard  to  variances  in  stating  the  plaintiff's  title  to  or  interest  iu 
in  stating  personal  or  real  property  in  actions  ex  delicto y  it  is  important  to  bear  in 
tiff's  right  Hiiiid  the  general  rule  that  in  most  actions  in  that  form  the  plaintiff  is  not 
or  interest  bound  to  state  in  his  declaration  a  special  title  ;  it  suffices  in  general  that 
^^)'  he  allege  a  general  title  or  mere  possession ;  for  his  title  or  interest  is  often 

regarded  for  the  purpose  of  pleading  in  the  light  of  inducement  only  (^), 
But  as  the  inducement  in  such  case  relates  to  material  matter,  there  will 
be  a  fatal  variance,  if,  instead  of  relpng  on  the  general  statement  of  his 
title,  interest,  or  right,  the  plaintiff  enter  into  a  more  particular  and  de- 
tailed statement  thereof,  and  there  be  a  misdescription.  3Iere  surplusage, 
which  can  be  rejected,  will  not  vitiate  (^)  ;  but  where  some  statement 
upon  the  subject  is  necessary,  and  it  cannot  be  rejected  in  toto,  the  vari^ 
ance  in  the  detail  is  a  ground  of  nonsuit,  although  such  minute  descrip- 
tion were  not  essential. 

Having  full  stated  tliis  principle  already,  and  illustrated  it  by  several 
instances  (A),  it  will  be  useless  here  to  attempt  further  explanation.  We 
may  however  add  as  an  additional  instance,  the  observations  of  Mr.  J. 
Lawrence,  in  an  action  for  slander  of  a  physician  (i),  namely,  "  Even  if  it 
be  not  necessary  in  general  for  the  party  to  show  that  he  has  regularly 
taken  his  degree,  in  this  case  it  was  necessary,  because  the  plaintiff  alleged 
in  his  declaration  that  he  had  duly  taken  the  degree  of  doctor  of  physic.'* 
[  *386  ]  And  if  the  unnecessarily  particular  detail  of  title  *disclose  that  the  plain- 
tiff had  no  claim,  the  pleading  is  defective  (i).  It  is  also  a  rule,  tliat  if  a 
necessary  inducement  of  the  plaintiff's  right,  &c.  even  in  actions  for  torts, 
relate  to  and  describe  and  be  founded  on  a  matter  of  contract,  it  is  neces- 


r)  Id,  and  306. 

U)  3  T.  R.  766;  Lutw.  119.  (/) 

(0  Post,  vol.  11.  them. 


3  T.  R.  766;  Lutw.  119.  (/)  Ante,  879,  291 ;  and  see  the  instanees 


(u)  Post,  vol.  11. ;  cmte,  136,  290.  (a)  Ante,  228. 

txj  Post,  vol.  ii.  (A)  Ante,  228  to  232.    The  same  doctrine 

\y)  ld»  holds  as  to  InducementB  In  assumpsit  ante,  291  ; 

}z)  Id.  see  3  Stark.  £vid.     Variance,  1542,  on   the 

a)  Id.  rale  that  descriptive  allegations,  thou^  unnec> 

^'  Id.  essarily  confineid,  cannot  be  rejected. 

.  Id.  (i)  8  T.  R.  308. 

0  12  East,  89  ;  ante,  l/)6,  290 ;  d  B.  ^  C.  Ik)  Ireland  v.  Johnson,  1  Brngh.  N.  C.  162 ; 

114  ;  2  M.  &  R.  85,  S.  C.  and  ante,  334,  note  (/) ;  ante,  231 ;  1  Saund. 

(e)  As  to  variances  m  stating  the  consider-  846  a  note. 
ation  and  the  promise  in  assumpsit,  ante,  300 
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sary  to  bj  stiictly  cwrect  in  stating  such  contract,  it  being  matter  of  de-    »^-  "» 
tcription  (/).     Thus,  even  in  case  against  a  carrier,  if  the  termini  of  the  parts, &c. 
.   journey  which  was  to  be  undertaken  be  mis-stated,  the  variance  will  be  fatal  sthiy.  The 
(tw).    Here  the  allegation  in  the  inducement  relates  to  matter  of  de- ^*"^  ^^ 


action. 


scription.     As  a  prescription  is  founded  on  a  supposed  grant,  and  is  there- 
fore entire^  for  the  subject-matter  granted  must  necessarily  bo  descriptive 
of  the  grant  itself,  it  follows  that  partial  proof  of  that  which  is  claimed  by 
the  prescription  is  insufficient,  although  the  proof  fail  only  as  to  part  which 
is  not  material  in  the  particular  case  on  the  trial  (w).     Therefore  if  a 
party,  in  stating  a  prescription,  allege  a  prescriptive  right  to  fish  "  uxfour 
specified  places,"  but  it  extend  to  tlu'ee  of  them  only,  the  variance  is  fa- 
tal, although  the  tort  were  not  committed  in  the  excepted  part  (o).     So, 
if  he  lay  a  prescriptive  right  of  common  generally,  and  the  proof  be  of  a 
limited^  qualified^  or  conditional  right,  as  "  paying  Id."  (^p)\  or  allege  it 
to  be  for  "  all  commonable  cattle,"  but  the  proof  show  liiat  the  right  re- 
lates to  certain  particular  cattle,  either  in  number  or  species  (9),  there  is 
a  fatal  mis-description.     These  rules  apply  to  the  statement  of  a  prescrip- 
tion by  cither  party.     But  although  the  prescriptive  right  be  general  and 
absolute  for  all  commonable  cattle,  yet  if  the  tort  relate  to  a  particular 
description  of  cattle  only,  it  may  bo  simply  alleged  that  the  party  had  the 
right  for  such  cattle ;  as  if  the  prescription  be  laid  "  for  two  horses," 
proof  tliat  it  also  extended  to  "  two  cows  "  will  not  be  considered  a  vari- 
ance from  the  allegation  ;  for  it  does  not  disprove  it,  or  destroy  the  iden- 
tity of  the  prescription  ;  and  the  party  need  only  show  so  much  as  applies 
to  liis  case,  provided  he  do  not  uitroduce  an  allogatiou  contradicting  the 
prescription  (r). 

•  However,  tlie  broad  and  general  distinctions  between  contracts  and  torts^ 
in  this  respect,  viz.  that  the  former  are  entire  and  matter  of  description, 
whereas  the  latter  are  divisible,  and  the  allegations  therein  are  in  general 
matters  of  substance,  should  be  here  adverted  to  («).  In  torts  the  plaintiff 
may  prove  a  part  of  his  charge,  if  the  averment  be  divisible,  and  there  be 
enough  proved  to  support  his  case  («)*  (1).  Therefore,  in  a  declaration  [*387] 
for  slandering  the  plaintiiT  m  two  trades  mentioned  m  the  declaration, 
tliere  be  proof  of  one  trade  only,  the  proof  will  support  the  declaration  if 
the  words  apply  to  the  latter  trade  (*.)  Li  case  for  disturbance  of  a  right 
of  common,  the  plaintiff  stated  that  he  was  entitled  by  reason  of  his  pos- 
session of  a  "  messuage  and  land,"  and  it  was  held  sufficient  to  prove  tliat 
he  was  possessed  of  land  only  (u) ;  but  Abbott,  C.  J.,  said,  tliat  if  there 


(/)  Doogl.  640 ;  I  B.  &  B.  538 ;  I  Esp.  Rep. 
302;  12  Kast,  452;  2  Marsh.  485 ;  ante,  291, 
292,  304 ;  and  instances  there.  Variances  in 
stssting  contracts,  ante,  304. 

(m)  1  M.  &  P.  735;  4  Bingh.  706,  S.  C. 
The  terniini  maj  bo  described  accorditig  to 
common  parlance.  "  London  to  Blackheath/' 
win  include  "  Charinff  Cross,"  or  "Saint 
Gcoi^'s  Fields,"  to  Biackheath ;  *  when,  id, 

(h)  3  Stark.  Evid.  1548,  Variance. 

(o)  1  Campb.  309;  see  Noy,  67;  Clay  19; 
Boe  Cro.  £liz.  593. 

(p)  Cro.  Eliz.  563;  5  Co.  78  b. 

Iq)  Bol.  N.  P.  59 ;  0ee4  B.  &  C.  161 ;  6  D. 


&  R.  291   S.  C 

(r)  Cro.  Eliz.  722 ;  Bnl.  N.  P.  29 ;  Hob.  64 ; 
Stark.  Evid.  1560,  Variance;  see  also  Phillips' 
Evi<l.     Variance  and  Prescription. 

[s)  Gilb.  Evid.  229;  Rep.  t  Haidw.  121,  2; 
Saund.  74  b  207,  n  24;  ante,  313,  317. 
There  is  a  disdnctioa  between  allegations  of 
matter  of  substance  and  allegations  of  matter 
of  description ;  the  latter  only  need  be  literally 
proved,  9  East,  160;  3  B.  &  C.  4;  4  D.  &  B. 
624,  S.  C. 

(0  3  M.  &  Sel.  369 ;  1  M.  &  Sel.  386 ;  post,. 
392 

(u)  2  B.  &.  Aid.  360. 


(1)  Vide  Cbeetham  i^s  TillotBon,  5  Johns.  480. 
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IV.  1T8 


Imd  been  words  of  connexion,  such  as  "thereunto  belonging,"  or  other 
PARTS,  &c.  words  of  like  import,  to  connect  the  messuages  and  land  together  as  one 
•'ithiy.  The  entife  tenement,  he  should  have  thought  tlie  plaintiff  was  not  entitled  to 

recover  Qc), 


cause  of 
ac'tion. 


ndly. 

Statement 
of  the  in- 
jvrtf,  and 
of  varian- 
ces; in  the 


Injuries  ex  delicto  are  either  committed  with  or  withont  force  (y),  and  are 
immediate  or  consequential  (z)  ;  they  may  also  arise  from  malfeasance,  mis- 
feasance, or  nonfeasance  (a).  In  declarations  in  trespass,  which  lies  only 
for  wrongs  immediate  and  committed  with  force,  the  injury  is  stated  witli- 
dptcription  ^^^*  ^"^  inducement  of  the  defendant's  motive  or  intent,  or  of  the  circum- 
t::?7oof.  stances  under  which  the  injury  was  committed  (6).  Tlie  injury  in  tres- 
pass shoiild  be  stated  directly  and  positively,  and  not  by  way  of  recital ; 
and  therefore  a  declaration  charging  "  for  that  whereas,^'*  or  wherefore^^ 
the  defendant  committed  the  trespass,  is  bad  on  special  demurrer  (c)  (1)  • 
and  was  formerly  holden  to  be  so  in  arrest  of  judgment ;  but  it  w^as  after- 
wards holden  that  it  might  be  amended  at  any  time  before  or  after  judgment 
by  a  right  bill,  the  time  of  filing  which  the  Couii;  would  not  inquire  into 
(d)  (2).  In  the  Common  Pleas,  when  the  supposed  writ  was  recited,  tlie 
mistake  was  aided,  and  was  not  deemed  a  groiuid  even  of  special  demurrer 
(e).  In  the  statement  of  the  trespasses  the  words  "with  force  and  arms," 
(yi  et  arrnis')  should  be  adopted  (/)  (8),  though  the  only  mode  of  taking  ad- 
vantage of  the  omission  is  by  special  demurrer  (^)  (4)  :  and  in  Common 
r  *388  ]  Pleas,  when  the  words  appear  in  tlie  *recital  of  tlie  supposed  \\Tit,  and 
not  in  the  count  part,  it  is  sufficient  (A) ;  and  in  one  case  Lord  Holt  said, 
that  these  words  might  be  omitted  (i)  ;  and  there  is  an  express  legisla- 
tive provision  to  this  effect  in  regard  to  indictments  (A).  Tlie  conclusion 
of  the  declaration  in  trespass  or  ejectment  for  these  forcible  injuries, 
should  also  be  "  contra  pacem  regis ^^^  though  they  are  mere  words  of  form, 


{x)  Id.  and  semlde,  that  a  prescription  for  a 
rig:ht  of  common  for  a  messuage  and  land, 
with  the  appurtenances  would  not  be  sup- 
ported by  evidence  of  a  prescriptive  right  ap- 
purtenant to  the  land  onlj.  See  Id. ;  Palmer, 
269;  7  Co.  5;  Freem.  211 ;  Bui.  N.  P.  59;  8 
Stark  Evid.  1549;  Selw.N.  P.  Replevin,  VIL 
6th  edit.  1180. 

(y)  Ante,  125. 

iz)  Ante,  125,  126. 
a)  Ante,  133. 
b)  See  the  forms  and  notes,  post,  vol.  iL 
c)  2  Saik.  637;  1  Stni.  621;  Andr.  282; 
Com  Di^.  Pleader,  C.  86 ;  post,  vol.  ii. 
{d)  2Stra.  1151,  1162. 


(e)  1  Wils.  99;  2  Id.  203;  Andr  282; 
Barnes,  452 ;  Com.  Dig.  Pleader,  C.  86 ;  S.  P. 
ruled  in  Howard  and  Ramslrattom,  in  C.  P. 
Easter  Term,  1810.     Smith,  Attorney  MS. 

(/)  Com.  Dig.  Pleader,  3  M.  7 ;  1  Saund. 
81,  82,  n.  1,  140,  n.  4;  Jcnk.  Cent  186;  per 
Parke,  B.,  in  Stancliffe  v,  Hardwicke,  3  Dtm. 
769. 

(g)  4&  5  Anne,  c.  16,  s.  I ;  4  D.  & B. 
215. 

(h)  Com.  Dig.  Pleader,  3  M.  7. 

(i)  Lord  Raym,  985;  Vin.  Ab.  Tre^MSS,! 
a.  5. 

{k)  37  Hen.  8,  c.  8 ;  Crown  Circ  Comp.  9di 
ed.  (1820) ;  4  Hawk.  P.  C.  55,  56. 


(1)  Vide  Collier  v.  Moulton,  7  Johns.  Ill ;  Coffin  v.  Coffin,  2  Mass.  364;  Symer.  GriiBii,4 
Hen.  &  Munf.  277. 

(2)  In  Collier  v.  Moulton,  7  Johns.  109,  and  Coffin  v.  Coffin,  2  Mass.  358,  it  was  held  Aal 
the  "wliereas"  might  after  verdict  be  rmected  as  surplusage.  But  in  Hord  v.  Dishman,  2  Hen.  4 
Mun.  595 ;  Moore  v.  Dawney  3  Hen.  &  Mun.  127,  it  was  held  that  quod  cum  was  bad  on  geneni 
demurrer,  and  was  not  cured  by  verdict  Vide  3  Hen.  &  Mun.  278,  note.  So,  in  Domax  v  Hoed, 
3  Hon  &  Mun.  271,  which  was  an  action  on  the  case  for  chamjyerty^  a  declaration  commenriiif 
with  quod  cum,  was  held  bad  on  general  demurrer.  Symo  v.  Griffin,  4  Hen.  &  Munf.  277.  Vide 
Marsteller  v.  M'Clean,  7  Cranch,  158. 


(3)  Vide  2  Reeve's  Hist  E.  L.  265. 

(4)  14 


Serg.  &  Rawle.  403.    The  omission  of  ri  et  armis  is  aided  bjf  verdict.  4  Dowl.  &  Kyt 
215 ;  Kerr  v.  Sharp,  14  Sei^.  &  Rawle,  399.    Omision  of  **  vi  et  annts"  in  trespass,  is  not  bad, 

except  on  special  demurrer.    Higgins  v,  Hayward,  5  Vermont,  78.    See  P r  t^.  BogsB,  2 

M'Cord,  386 ;  Bnntin  v.  Dachane,  1  Blackf.  56. 
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and  not  traversable  (T)  (1)  ;  the  omission  of  that  allegation  will  however    »▼.  ith 
be  aided,  if  not  specially  demurred  to  (wi)  ;  and  in  the  Conmion  Pleas,  if  '*'^"^*  ^^ ' 
the  words  appeared  in  the  recital  of  the  supposed  writ,  that  would  suf-  ^^**>-  V*"^ 

^       ,    >.  ^^  '^'^  '  cauec  ot 

lice  (n).  action. 

In  actions  on  the  case^  when  the  act  or  nonfeasance  complained  of  was 
not  prima  facia  actionable,  it  is  usual  to  state  that  the  act  complained  of 
was  wrongfully  done  («?).  In  c^eneral  it  is  necessary  to  state  not  only  the 
injurif  complained  of,  but  also  the  motive^  that  it  was  wrongfully  or  mali- 
cioiLsly  committed ;  as  that  the  defendant  well  knowing  the  mischievous 
propensity  of  his  dog,  or  having  been  requested  to  remove  a  nuisance  erect- 
ed by  another,  maliciously  or  fraudulently  contriving  and  intending,  &c. 
(stating  a  bad  intent  corresponding  with  the  wrongful  act  complained  of,) 
committed  or  permitted  the  tort  (/>). 

In  some  actions  the  scienter  being  material  must  be  allied  and  proved; 
as  in  the  declaration  for  keeping  a  dog  used  to  bite  mankind  or  sheep  (9^), 
or  for  enticing  away  a  servant  or  apprentice  (r),  or  for  falsely  representing 
a  third  person  fit  to  be  trusted,  though  in  the  latter  case  the  word  ^^fraud- 
ulently "  might.be  sufficient  («).  In  an  action  on  the  case  for  a  malicious 
prosecution  in  an  inferior  Court  having  no  jurisdiction,  a  scienter  in  the  de- 
fendant that  the  Court  had  no  jurisdiction  should  it  seems  be  averred  (Q. 
But  in  an  action  for  debauching  a  wife  or  servant,  it  is  not  necessaiy  to 
allege  or  prove  that  the  defendant  knew  that  the  female  was  the  wife  or  ser- 
vant of  the  plaintiff  (u).  And  in  an  action  upon  an  express  warranty  the 
*  scienter  need  not  be  alleged,  nor  if  stated  need  it  be  proved  (a:).  In  a  [  *389  ] 
declaration  against  the  mere  continuer  of  a  nuisance,  it  is  advisable  to  state 
that  he  was  requested  to  remove  it  (y).  Li  an  action  against  a  sheriff 
for  removing  goods  from  a  tenant's  premises  under  9l  fieri  facias,  without 
paying  the  landlord's  rent  in  arrcar,  it  is  necessary  to  aver  in  the  de- 
claration that  the  defendant  had  notice  of  the  rent  being  in  arrear ;  but 
the  usual  averment  in  stating  the  injury,  that  ^'  the  defendant  well  know- 
ing the  premises,"  did,  Ac.  will  cure  the  want  of  such  an  averment  after 
verdict  (2). 

We  have  already  seen  how  far  the  defendant's  motive  or  intent  affects   i 
the/orm  of  the  action  ;  and  that  in  general  when  the  act  occasioning  dam- 
age is  in  itself  unlawful,  without  any  other  extrinsic  circumstance,  the  in- 
tent of  the  wrong-doer  is  immaterial  in  point  of  law,  though  it  may 
enhance  the  damages  (a).     As  observed  by  Lord  Kenyon,  there  is  a 


(/)  Cowp.  174;  2  Bla.  Rep.  1058;  2  Salk. 
640,  641 ;  Com.  Dig.  Pleader,  3  M.  8 ;  Yin. 
Abr.  Contra  pacem,  and  Trespass,  Q.  a.  5. 
Though  there  is  do  longer  any  judgment  for 
the  fine  (see  1  Salk  54;  3  Bl.  Com.  118,  119, 
398,  399 ;  2  Sel.  Prac.  641 ;  2  Ld.  Raym. 
9H5 ;  Yin.  Ab.  Trespass,  Q.  a.  5),  yet  Lord 
Holt,  m  2  Ld.  Raym.  983,  said  the  words 
must  not  be  omitted,  and  see  the  above  cases ; 
and  yet  in  some  instances  eeaaante  ratione  ceaaal 
el  ipsa  UXf  as  in  the  case  of  pledges,  3  T.  B. 
157;  2  Hen.  Bla.  161. 

[m)  4  &  5  Anne.  c.  16. 


\n\  Com.  Dig.  Pleader,  3  M.  8^ 


\o}  Stanclifie  v.  Hardwicke,  3  Dowl.  769. 

£)  Li  trespass  the  injufy  most  be  described 
LYing  been  committed  vi  et  armU  ;  in  case 


that  the  act  complained  of  was  wrcn^fuLly 
done,  per  Parke,  B.,  in  Stancliffd  v,  Hardwicke, 
Dowl.  709. 

iq\  AniSf  82, 129;  see  post,  vol.  ii. 
r)  Post,  Tol.  ii. 
«)  Post,  vol.  ii.    Willes,  584.    The  repre- 
sentation most  be  in  writing,  9  Geo.  4.  c.  14. 
Scienter  not  material  in  case  for  driving  unruly 
horses,  2  Lev.  172. 

it)  2  WUs.  302. 
u)  Post,  vol,  ii. 
x)  2  East,  446. 
y i  Willes,  583 ;  posi,  voL  ii. 
z)  7  Price,  566;  post,  vol.  ii.;  onto,  236« 
237 ;  4  Bmg.  66. 
(a)  ants,  129. 


(1)  Yide  Qardner  v.  Thomas,  14  Johns.  134. 
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IV.  ITS    distinction  between  answering  civiliter  et  criminaliter  for  acts  injurious 
PARTS,  c.  ^^  Qtliers ;  in  the  latter  case  the  maxim  applies,  actus  non  facit  reum  nisi 
5thl.v.  The  ^^g  ^jY  rea  /  but  it  is  otherwise  in   civil  actions,  where  the  intent  is 
attion.        iii  general  immaterial,  if  the  act  were  injurious  to  another  (6).     Lord 
EUenborough's  observations  in  the  case  of  The  King  v.  Phillips  (<?),  in 
regard  to  indictments,  elucidate  this  doctrine ;  "  If  any  particular  bad  in- 
tention accompanying  the  act  be  necessary  to  constitute  it  a  crime,  such 
intention  Ghould  be  laid  in  the  indictment.     In  many  ca^es  the  allegation 
of  intent  is  a  merely  formal  one ;  being  no  more  than  the  result  and  infer- 
ence which  the  law  draws  from  the  act  itself,  and  which  therefore  requires 
no  proof  but  what  the  act  itself  supplies.     But  where  the  act  is  indif- 
ferent in  itself,  the  intent  with  which  it  was  done  then  becomes  material, 
and  requires,  as  any  substantive  matter  of  fact  does,  specific  allegation 
and  proof."     In  declarations  for  slander,  the  defendant's  malicious  intent 
must  bo  alleged,  hut  it  may  in  evidence  be  presumed  (d).     In  an  action 
for  a  malicious  tirrcst^  malice  is  a  question  of  fact  for  the  jury,  who  are  at 
liberty  but  not  absolutely  bound  to  infer  it  from  the  want  of  probable  cause 
(e).     In  an  action  for  the  consequences  of  a  public  nuisance,  it  is  not 
usual  to  state  any  undue  intent  on  the  part  of  the  defendant  (/).     So  in 
an  action  on  the  case  for  pirating  the  plaintiff's  copyright  in  a  book,  it  is 
[  *390  ]  sufficient  to  state  that  the  *defendant  published  and  sold  the  spurious 
copies,  without  alleging  or  proving  any  intention  on  the  part  of  the  de- 
fendant to  pirate  the  copyright  or  injure  tlie  sale  of  the  plaintiff's  book 
(^)  ;  and  in  an  action  on  a  statute,  as  on  the  Black  Act  against  the  hun- 
dred, it  is  sufficient  to  follow  the  words  of  the  act ;  and  on  that  particular 
statute  it  was  held  unnecessary  to  state  tliat  the  stack  of  oats  and  bam 
were  unlawfully  and  wilfully  and  maliciously  set  on  fire  (A).     If,  however, 
a  malicious  or  wrongful  intent  be  unnecessarily  stated,  it  need  not  be 
proved  (/) ;  and  where  there  is  evidence  to  prove  the  allegation,  it  niaj 
be  advisable,  in  aggravation  of  the  damages,  to  state  the  defendant's  ma- 
licious intent  (/). 

In  stating  the  defendants  intent  or  motive^  when  necessary,  the  language, 
as  in  all  other  parts  of  pleading,  should  correspond  with  the  real  or  pro- 
bable facts  of  the  particular  case.  In  an  action  for  a  malicious  arrest  for 
a  pretended  debt,  it  is  usual  to  state  '^  that  the  defendant  wrongfully  and 
unjustly  contriving  and  intendhig  to  imprison,  harass,  oppress,  and  injure 
the  plaintiflF  falsely  and  maliciously  caused  the  writ  to  be  issued,  the  state- 
ment of  which  writ  is  essential  (A),  and  the  arrest  made,&c."  (J)  ;  and  in 
a  declaration  for  a  malicious  prosecution  of  a  criminal  charge,  injurious  as 
well  to  the  character  as  to  the  liberty  of  the  plamtiff,  the  intent  to  preju- 

(6)  Per  Ken^non,  0.  J.,  2  East,  104.     The  (e)    Mitehdl  v.  Jenkins,  5  Bar.  &  Adol. 

odier  Judges  differed  from  his  lonlsliip,  bat  588. 
only  in  the  application  of  this  principle  to  tlie  if)  Post,  vol.  ii. 

particular  case.    As  to  the  matorialitv  of  a  (g)  1  Campl).  94,  93 ;  ;xw*,  vol.  ii. 

bad  intent,  see  the  obscr^-ations  in  The  bailiffs  (k)  2  Bla.  Rep.  842 ;  Crown   Circ.   Comp. 

^'c.  of  Tewkesbury  v.  Diston,  6  East,  438,  and  9th  edit.  (1820) ;  see  also   2   Marsh.  362  ;  but 

in   the   King  v.  Phillips,  id.  464.    A  servant  see   1   Leach,  C.  L.  4th  edit.  403 ;  and   ante, 

when  liable  in  trover,  &c.  though  acting  bona  372.  ^ 
Jide  for  his  employer,  ante,  1134.  (i)'2  East,  446. 

(c)  6  East,  473,  474.    And  see  Crown  Circ  (j)  On  the  same  principle  as  stated  in  4 
Comp.  9th  edit  (1820).  Hawk.  P.  C.  50. 

(d)  Moore,  459 ;  Owen,  51,  S.  C. ;  4  Burr.  (it)  Gadd  v.  Bennett,  5  Price,  540. 
2423;  3  Taunt.  246.  (/)  Post,  vol.  ii. 
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dieo  the  character  is  also  stated  (m).    So,  in  action  for  verbal  or  written    rr.  m 
Srlauder,  the  malicious  intent  to  injure  the  plaintiff  in  his  character,  and  if  '*"''*'  ^• 
tlie  words  relate  to  his  trade,  in  such  trade  sliould  be  stated  (n)  ;  but  ^y^^^^J**® 
where,  from  the  nature  of  the  injury,  the  defendant  could  liardiy  have  action. 
been  actuated  by  express  malice  towards  the  plaintiff,  as  in  an  action  for 
'A4)aaching  a  daughter  or  servant,  the  imputation  may  be  and  often  is 

nd  where  the  injury  is  the  breach  of  a  contract,  express 

;^: .  r  a  false  warranty,  or  against  a  carrier,  bailee,  Ac,  the 

,  .  i     ■    lently  states  tlie  deceit  or  breach  of  contract,  without  any 

^    lice  (p).     So,  in  actions  against  officers,  &c.  for  the  non- 

.  :  ^     ,  '     public. duty,  (unless  malice  be  essential,  as  in  action 

ing  officer  of  a  borough  for  refusing  a  vote  at  an  election, 

each  of  duty  and  intention  to  deceive  or  injure  the  plain- 

v^itliout  alleging  any  other  undue  intent,  as  in  an  action 

•iff  for  an  escape,  Ac.  (r). 

.aterial  to  show  an  undue  motive  or  intent,  it  is  seldom  ne- 
il  action  to  state  it  in  f«rm«,  it  is  sufficient  if  it  be  *«/*-  [*391] 
1  (1).  Thus,  in  an  action  against  a  returning  officer  for 
.  at  an  election,  though  a  bad  intent  is  necessary  to  the  sup- 
ion,  yet  the  word  wrongfully  intending  to  deprive  the  plain- 
ficiently  indicative  of  a  malicious  intent  («)  (2).  So,  in 
i  -  .    '^  for  slander,  though  it  is  usual  to  state  that  the  defendant 

ilished  the  scandal,  yet  the  word  falsely  alone  is  sufficient 
r  ^  I  an  action  for  harboring  the  plaiutifiTs  wife,  though  the 

t  of  the  harboring  might  be  insufficient,  because  it  is  lawful 
.  .  ces  for  the  wife  to  leave  her  husband,  yet  the  words  finlat&* 

itlv  harbored,  Ac.  will  sufficiently  designate  the  defendant's 
•  ^  e  been  illegal  (u). 

' '  \  -  to  the  statement  of  the  tortiom  act  or  injury  itself  y  it  is  fre-  Statement 

•  "   ■        3nt  to  describe  it  generally  (a;),  without  setting  out  the  par-  ?»  thcjort 
'  '  '  defendant's  misconduct.    Thus  in  an  action  on  the  case  for  |^^  jj^.^^, 

i* '  •  laintiB's  wife  to  continue  absent,  it  is  sufficient  to  state  that  nances  in 

"unlawfully  and  unjustly  persuaded^  procuredy  and  enticed  «> doing. 
^^_  .  itinue  absent,'*  by  means  of  which  persuasions  she  did  con- 

tinue absent,  Ac.  whereby  the  plaintiff  lost  her  society ;  without  setting 
forth  the  means  of  persuasion  used  by  the  defendant  (y).  So,  in  actions 
for  diverting  water  from  a  stream,  or  for  disturbance  of  a  right  of  com- 

(m)  Jd,  6  East,  445,  &c. 

}n)  Id.  (t)  1  Saund.  242  a,  noto  2.    From  the  want 

o)  Id,  of  probable  cause,  malice  may  be,  and  most 

(p)  Id,  usually  is,  implied,  1  T.  R.  545. 

iq)  I  East,  555,  563,  568,  n.  a.  lu)  Wiiles,  584. 

(r)  Post^  vol.  ii.  (x)  But  a  general  and  indefinite  statement, 

(«)  1  East,  563,  567 ;  see  the  obsenrations  admitting  of  almost  any  proof,  is  objectionable, 

on  the  words  "  malitiose"  and  nne  rationahili  ante,  232 ;  1 1  Price,  235. 

or  probabili,  cauta,"  Gilb.  Cas.  Law  and  £yid.  {y)  Wiiles,  577 ;  1  B.  &  P.  180;  Ld.  Baym. 

199,  &c.;  and  as  to  the  "word  Jraudulendy,  see  452;  3  Leon.  13. 

(1)  BCarshall  r.  Bassard,  Qilm.  9,  and  the  cases  cited  in  the  ailment,  and  by  the  court.    See 
Savage  v.  Fuller,  Brayt.  223. 

(2)  So  in  case  for  maliciooa  prosecution,  stating  that  the  defendant  maliciously  caused,  &c.,  the 
■  plaintiff  to  be  indicted.    Giaham  v.  Noble,  18  Serg.  &  Bawle,  233. 

(3)  But  to  sustain  the  averment  of  malice,  a  chs^  of  felony  must  be  wiil/ulljf  JaUe,    Cohon  t 
Moigan,  6  Dowl.  &  Byl.  8. 
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IV.  ITS  moil  (2)  way,  <tc.,  it  is  sufficient  to  allege  a  diversion  or  disturbance  gen- 
PAKTB,&c.  QYslly  without  showing  the  particular  means  adopted  (a).  Care,  how- 
cauM  of '^^  ever,  must  be  observed  in  an  action  on  the  case  not  to  describe  the  injuri- 
a.tion.  oils  acts  as  trespasses,  remedial  by  actions  of  trespass,  though,  if  shown  to 
have  been  committed  under  color  of  a  warrant  or  other  i)roccss  prima  facie 
regular,  then  the  acts,  otherwise  the  subject  only  of  an  action  of  trespass, 
may  be  properly  joined  in  case  (6)  ;  and  an  infonnal  count  partly  in  case 
and  partly  in  trespass  may  be  aided  on  a  motion  in  arrest  of  judgment, 
as  in  effect  an  informal  count  in  trover  (6).  It  will  in  general  siiffioe 
that  the  tort  is  correctly  laid  in  substance  though  the  statement  be  not 
literally  true,  provided  there  be  no  material  mis-statement.  Thus,  where 
the  declamtion  charged  that  tlie  defendant  struck  the  plaintifTs  cow,  Ac, 
whereof  she  died,  it  was  held,  after  verdict,  that  there  was  not  a  fatal  vo^ 
[*392]  riance,  although  the  proof  was  that  the  plaintiff  was  obliged  to  kill  •the 
cow  to  shorten  her  misery,  in  consequence  of  defendant's  violence  (<?). 
In  an  action  on  the  case  against  a  master  for  the  negligence  of  his  servant, 
it  has  been  decided  that  the  negligence  may  be  stated  according  to  its 
l^al  effect,  namely,  as  that  of  the  master,  witliout  noticing  the  servant; 
but  as  the  object  of  pleading  is  to  apprise  the  opposite  party  of  the  facts, 
it  is  more  correct  to  state  them  tnily  (d).  If  the  plaintiff  declare  as 
reversioner  for  an  injury  done  to  his  reversionary  interest,  the  declaration 
must  allege  it  to  have  been  done  to  the  damage  of  his  reversion,  or  must 
state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily  injurious 
to  his  reversion  (e). 

But  if  tlie  plaintiff,  though  needlessly,  describe  the  tort,  and  the  means 
adopted  in  affecting  it,  with  minuteness  and  particularity,  and  the  proof  sub- 
stantially vary  from  the  statement,  there  will  be  a  fatal  variance,  which  will 
occasion  a  nonsuit.  Thus,  in  an  action  for  diverting,  &c.  a  water-course, 
a  count  for  diverting  and  turning  a  stream  of  water  will  not  be  supported 
by  proof  of  penning  back  and  checking  it,  whereby  the  water  was  made 
to  overflow  the  plaintiff's  meadow  (/) ;  and  under  a  count  for  causing  the 
water  to  rush  impetuously  against  the  plaintiff's  land,  he  cannot  prove  tliat 
the  water  was  at  times  prevented  from  coming  thereto  (^).  But  where  in 
case  for  diverting  a  stream  from  the  plaintiff's  mills,  the  declaration  alleg- 
ed that  the  defendant  placed  and  raised  a  certain  dam  across  the  stream, 
and  thereby  diverted  and  turned  the  water,  and  prevented  it  from  running 
along  its  usual  course  to  tlie  mill,  and  fLX)m  supplying  the  same  with  water 
for  the  necessary  working  thereof,  as  the  same  of  right  ought  and  other- 
wise would  have  done ;  it  was  held  that  such  allegation  was  supported  by 
proof  that  in  consequence  of  the  dam  the  water  was  prevented  from  being 
regularly  supplied  to  the  mill,  although  the  stream  was  not' diverted,  as 
the  dam  was  erected  above  the  mill,  and  the  water  returned  to  its  regular 
course  long  before  it  reached  the  mill,  and  there  was  no  waste  of  M-ater 
occasioned  by  the  erection  of  the  dam  (A). 

(z)  AUter  in  case  apninet  the  lord  of  the  soil  (d)  6  T.  R.  659;  1  East,  110. 

forasurcharj^»l  Sauncl.346a;;xwf,vol.ii.  570.  (c)  I  M.  &  Sel.  284;  in  general,  ante,  63, 

(a)  3  Leon.  13;  Ld,  Raym.  452;  Com.  Dig.  140. 

Aotiona  on  the   Case  for  di-starbance,   B. ;    1  (/)  6  Price,  1 . 

Saund.  346  a;  post,  toI.  ii.  556.  559,  570.  {g)  Id, ;  2  B.  &  C.  910;  4  D.  &  P.  583,  S.  C. 

(ft)  Ilcnsworth  r.  Fowkes,  4  Bar.  &  Adol.  In  a  dcchiration  for  preventing  a  sti'cam  from 

449;   1  Nev.  &  Man.  321,   S.  C;    Smith  v,  flowinp  to  plaintiff's  land,  it  must  lie  averred 

Good\%in.  4  B.  &  Adol.  443.  that  plaintiff  was  beneficially  entitled  to  tise  Um 

(c)  4  D.  &  R.  202 ;  and  per  Baylev,  J.,  in  ^  water,  fW. 

Bar.  &  Cress.  255.                             '  (A)  7  Moore,  345. 
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Where  tlic  dojlaration  stated  tliat  the  defendant  "wrongfully  placed     ^^- "? 
and  continued  a  heap  of  earth,  whereby  a  water-course  was  obstructed,  ''^^®»  *^ 
it  was  decided  that  the  allegation  was  not  Bupi)orted  by  proof  that  the  ^*^y-  '^^^ 
heap  was  not  originally  placed  so  as  to  cause  the  obstruction,  but  that  in  action. 
time  earth  from  the  heap  fell,  and  by  changiug  its  position,  occasioned 
tlie  injury;  the  count  should  have  been  for  suffering  the  earth  to  fall 
down  (i). 

In  an  action  ex  delicto^  upon  proof  of  part  ordy  of  the  injury  charged, 
oi  of  one  oi  several  injuries  laid  in  the  same  count,  the  plaintiff  will  be 
♦entitled  to  recover  pro  tantOy  provided  the  part  wliich  is  proved  afford  [*393] 
per  se  a  sufiicieut  cause  of  action,  for  torts  are,  generally  speaking,  diWsi- 
ule  (A) ;  and  this  even  in  a  count  for  words  or  libel,  for  though  the  jury 
find  that  pirt  of  alleged  libel  and  innuendo  do  not  relate  to  plaintiff,  but 
that  the  rest  does,  he  may  recover  pro  tantOy  though  the  defendant  will  be 
entitled  to  costs  of  the  part  negatived  (/).  The  same  rule  as  to  proving 
part  of  the  breach,  applies  in  general  in  assumpsit,  as  we  have  already  ob- 
served and  explained  by  example  (wi).  Li  case,  charging  a  defendant  with 
"  composing  and  pubhshing"  a  libel,  he  may  be  found  guilty  of  publishing 
only  (n).  And  in  declarations  for  injuries  to  land,  trees,  goods,  Ac.  a 
tort  to  any  pari  thereof  may  be  proved  (oi). 

The  rule  that  a  general  averment,  including  several  particulars,  may  be 
construed  reddendo  singula  singulis,  may  be  here  noticed.  Thus,  an 
averment  that  lands  are  occupied  by  "A.  and  B."  may  be  supported  by 
showing  that  each  occupies  a  part  (p) ;  and  an  allegation  tliat  lands  are 
^'in  the  parishes  A.  and  B."  may  be  sustained  by  proof  that  part  is  situate 
in  each  parish  (^).  So,  where  a  declaration  for  a  false  return  to  a  fi.  fa, 
Against  the  goods  of  A.  and  B.  alleged  that  A.  and  B.  had  goods  within 
the  baihwick,  it  was  held  sufficient  to  prove  that  either  of  them  had,  the 
averment  being  severable  (r). 

The  statement  of  the  time  of  committing  ii\juries  ex  delicto  is  seldom 
material  (1) ;  it  may  be  proved  to  have  been  committed  either  on  a  day  an- 
terior or  subsequent  to  that  stated  in  the  declaration  (5).  And  in  an  action 
on  the  case  for  a  malicious  prosecution,  it  is  not  necessary  for  the  plain- 
tifi  to  prove  the  exact  day  of  his  acquittal  as  laid  in  the  declaration,  so 
that  it  appear  to  Iiave  been  before  the  action  brought,  and  tlierefore  a  var 
nance  between  the  day  laid  and  the  day  of  trial  mentioned  in  the  record, 
produced  to  prove  the  acquittal,  is  not  material,  the  day  not  being  laid  in 
tho  declaration  as  part  of  the  description  of  such  record  of  acquittal ;  but 
1!  i:  had  been  so  laid,  or  if  the  plaintiff  affect  to  state  the  test  or  return  of 
process  and  misdcscribe  it,  the  mistake  would  be  fatal  (/).    Wliere  the  in- 


(0  ^  laant  534. 

(k)  2  East  438;  2  Bla  Rep  790;  8  T.  R. 
645,  5  Taunt  27 ;  4  M  &  Sol  349 

CO  Prudliomme  v  Fraser,  1  Ilarr.  5 

(m;  Ante,  352 

(n)  3  Stark.  Evid  1536.  1541  :  2  Camp  507. 
Pronog  pari  oi   TvorcU  bpoken,  2  East  438; 

(6)  3  Stark  E^nd   1538,  1539;  ante,  377. 
(p)  3  Stark  Evid   1541. 
(V)  4  Taunt  671   799;  see  ante,  276»  277. 
OMM  &  Sel  349. 


(&)  Co  Lit  283  a;  1  Saund.  24,  note  1 ;  2 
Saund.  295,  n.  2.  Misstatement  as  to  the  pri- 
ority^ ot  two  facts  in  regard  to  time  not  in  gcn- 
end  material;  5  T.  It.  496;  1  Campb.  139; 
Dongl  497 ;  3  B.  &  P.  23 ;  when  otherwise,  6 
Taunt  464 ;  when  time  is  material,  sec  5  Taunt. 
2,  1 5 ;  and  when  the  plaintiflf  may  vary  in  hia 
replication  from  the  time  named  in  the  declara- 
tion, Ld.  Raym.  120;  Lutw.  1415 ;  1  Selw.  45 ; 
post,  Departure  i  Yarianccs  in  stating  time,  3 
Stark.  Evid.  1508,  Variance. 

(/)  9  East,  157;  11  Id.  508;  2  Gampb.  193. 


( i;  Still  a  time  oi  loking  most  be  aU€|;od.    Glonu  t^.  Gamson,  2  Uanr.  1. 
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i^-  "8  jury  was  capafcle  of  being  committed  oii  several  days,  as  in  trespass  to 
PABT8,  &c.  [j^jjj^  ^Q^  •[^  jjj^y  lyQ  described  as  having  been  committed  ou  such  a  day, 
sthly.  The  a  ^^^  qj^  divers  Other  days  and  times  between  that  day  and  the  exhibiting 
action!*  of  the  plaintiff's  bill,"  (1)  (or  ^^now  the  commencement  of  the  suit"); 
and  in  such  case  the  firet  day  should  be  laid  anterior  to  the  first  iDJurious 
act,  because  the  plaintiff  would  not  be  permitted  to  give  in  evidence  re- 
peated acts  of  trespass,  unless  committed  diu'ing  the  space  of  time  laid  iu 
his  declaration ;  though  he  might  recover  as  to  a  single  trespass  committed 
anterior  to  the  first  day  (m)  (2).  Where  a  particular  space  of  time  is  as- 
signed by  a  continuando  for  the  torts,  it  seems  to  become  matter  of  descrip- 
tion and  not  a  mere  formal  allegation  of  time ;  but  the  continuando  may 
be  waived,  and  one  trespass  even  before  tlie  firet  day  laid  may  be  proved, 
for  a  continuando  ought  not  to  place  the  plaintiff  in  a  worse  situation  thaa 
if  one  trespass  only  were  laid  (t?)  But  where  the  act  complained  of  was 
shigle  in  its  nature,  as  an  assault,  it  would  be  demurrable  to  state  that 
"a/i  5awft"  was  committed  "on  divers  days  and  times"  (x)  (8).  The 
defect  of  a  dcclaration,even  in  an  act  of  trespass  for  mesne  profits,  in  not 
stating  any  time  when  the  injury  was  committed,  is  aided  even  after  judg^ 
ment  by  default  (jj). 

Place  TKe  place  is  only  material  in  local  actions  (2),  or  where  the  precise 

where  the  sitvation^  ov  rather  description  of  the  land,  houses,  Ac.  is  particularly  stat- 
commit  ©d,  as  in  trespass  and  replevin  (4).  Before  tli©  recent  pleadmg  rides,  Hil. 
tcti.  T.  4.  W.  4,  reg.  8,  it  was  necessary  as  well  in  civil  as  in  criminal  prooced- 

ings  not  only  to  state  the  county  in  the  margin  as  venue,  but  to  repeat  tke 
allegation  throughout,  tliat  every  material  and  traversable  fact  tliere 
occurred ;  but  that  rule  orders  that  pla^e  should  only  be  stated  in  the 
margin  and  not  repeated  in  the  body,  except  in  trespass  quare  clausttm 
fregitj  when  it  is  essential  that  the  name  of  the  close  or  the  abuttals  or 
other  particular  description  bo  given,  subject  to  a  special  demurrer  in  case 
of  omission  (a).  We  have  seen  that  it  is  sufficient,  at  all  events  in  tran- 
sitory actions,  to  state  that  the  tort  was  committed  in  tlie  comity  at  large, 
without  naming  any  parish  or  place  therein  (fr) ;  and  though  an  action  for 
nuisance  to  realty  be  local,  yet  a  particular  local  description  of  tlie  nui- 
sance or  lands,  <fec'.  affected  is  unnecessary  (c).  In  trespass  to  land,  and 
r*3951  ^^^  ejectment,  even  before  the  above  rule,  it  was  *u8ual  to  state  the  parish 
or  place  where  the  premises  were  situate  (rf);  and  in  replevin  it  was  con- 
sidered that  the  name  or  abuttals  of  the  close  as  well  as  the  parish  should 

00  Po8t,  vol.  ii.  Bui.  N.  p.  86;  Stn.  1095.  (x)  Id.  ibidf  6  £ii£t,  395,  391 ;  as  to  Uv^ 

Salk.  639;  1  Stark.  Rq).  351 ;  Skin.  641 ;  Co.  ing  that  defendant  on  divcra  days  "assaulted,*' 

Lit.  283.    But  in  5  Price,  614,  it  was  held  that  id. 
a  period  thus  limited  in  stating  arrears  of  du-  (y)  13  East,  407. 

ties  in  an  inquitdtion,  might  be  rejected  as  sur-  Iz)  As  to  the  venue,  in  genenl,  ante,  366. 

plnsagc ;  and  that  a  diflercnt  space  of  time  dur-  (a)  Ante,  279^ 

ing  which  the  monies  accrued  doe  might  be  (b)  Ante,  874  to  276. 

shown.  (c)  2  East^  497;  11  id.  226. 

(c)  Id.  (d)  Ante,  274,  275;  Co.  Lit  225  b.  n.  2. 

(1)  Vide  Bumham  v.  "Webster,  5  Mass.  266,  269. 

(2)  Vide  Phillips'  Ev.  134 ;  Sanders  v.  Palmer,  I  M'Cord,  165. 

(3)  Contra  Burgess  v.  Freclove,  2  Bos.  &  Pul.  425;  Phillips'  Ev.  134.  The  words,  "then  afte^ 
wards  continuing  his  assault,"  were  held  not  to  lie  >vithin  the  technical  meaning  of  a  eontimumdo, 
and  wore  good  at  least  after  verdict.    Benson  v.  Swift,  2  Mass.  50. 

(4)  If  a  trespass  be  committed  in  a  township  which  before  action  brought  is  sub-divided,  the 
pass  may  be  laid  in  the  original  township.    Benaodet  v.  dockccy,  1  Caincs,  167. 
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IV.   IT8 


5thly.  The 
cause  of 


be  stated  («).    As  a  general  rule,  it  is  injudicious  to  give,  when  not  uc- 
cessarj  to  do  so,  a  particular  local  description,  as  a  variajice  will  be  ^^^"^^  ^' 
fetal  (/).  ";_/"' 

Where  the  place  of  doing  an  act  is  precisely  alleged,  if  the  description  ilJuou! 
be  wholly  immaterial^  the  ground  of  cliarge  or  complaint  not  being  local, 
tlie  description  may  perhaps  be  rejected  as  surphisage  (^)  ;  as  if  in  tres- 
pass for  taking  goods^  the  declaration  were  to  allege  that  they  were  taken 
"  in  a  house,"  it  would  seem  to  be  sufficient  to  prove  that  they  were  taken 
elsewhere,  unless  indeed  a  local  trespass  as  to  the  house  be  laid  in  the 
same  count  (A). 

In  real  fictions,  the  object  being  the  recovery  of  the  land  itself  ^  damages  ethly.  The 
are  unimportant  and  are  not  to  be  laid ;  but  in  all  personal  and  mixed  statement 
actions  (»')  the  declaration  should  claim  damages  (i).     In  personal  and  damagea 
mixed  actions  there  is  this  difference,  that  in  such  actions  as  sound  in  in  general 
damages^  (as  is  the  legal  phrase,)  as  assumpsit,  covenant  (Z),  trespass,  j."  "f^!^"* 
case,  &c.  damages  are  the  main  object  of  the  suit,  and  are  therefore  al- 
ways laid  high  enough  to  cover  the  whole  demand ;  but  in  actions  tliat 
do  not  sound  in  damages,  as  debt,  detinue,  ejectment,  &c.,  damages  ai*e 
not  the  gist  of  the  action,  and  it  is  usual  to  lay  only  a  nominal  sum  as 
damages  (m). 

Damages  are  either  general  or  special.  General  damages  are  such  as 
the  law  implies  or  presumes  to  have  accrued  from  the  wrong  complained 
of.  Special  damages  are  such  as  really  took  place  and  are  not  implied  by 
law,  and  are  either  superadded  to  general  damages  arishig  from  an  act  iur 
jurious  in  itself,  as  where  some  particular  loss  arises  from  the  uttering  of 
slanderous  words  actionable  in  tliemselves ;  or  as  such  as  arise  from  an 
act  indifferent  and  not  actionable  in  itself,  but  injurious  only  in  its  con- 
sequences, as  where  words  become  actionable  only  by  reason  of  spe- 
cial damage  ensuing  (n).  It  has  been  held  that  the  special  damage  must 
be  a  legal  and  natural  consequence  arising  from  the  tort,  and  not  a  mere 
wrongful  act  of  a  tliiinl  person  (o)  ;  *as  tliat  in  consequence  of  the  slan-  [  *396  ] 
der  certain  persons  threw  the  plaintiff  into  a  horse-pond,  or  broke  the 
windows  of  his  house  (p)  ;  nor  a^  remote  consequence,  as  the  loss  of  a  lieu- 
tenancy by  imprisonment  (9)  ;  and  in  an  action  against  an  insurance  com- 
pany for  loss  by  fire,  the  plaintiff  cannot  recover  damages  for  tlie  loss  of 
customers  and  trade  occurring  between  the  fire  and  the  rebuilduig  the 
premises,  provided  they  were  restored  to  a  proper  state  in  a  reasonable 
time  (r).  It  docs  not  appear  necessary  to  state  the  formal  description  of 
damages  in  the  declaration,  because  presumptions  of  law  are  not  in  gener- 
al to  be  pleaded  or  averred  as  facts  (9).  Therefore,  though  it  is  usual  in  - 
au  action  on  the  case  for  calling  the  plaintiff  ^^  a  thief,"  to  state  that  by  rea- 


(e)  3  M.  &  P.  78 ;  po$t,  Tol.  ii. 

{/')  See  SB  to  yaiianco  in  thii  respect,  anU 
276.  277. 

(*jf)  3  Stark.  Evid.  1571 ;  Variance.  Mr. 
Starkie  instances  indictments  for  robbery 
*•  near  a  highway,"  and  proof  of  a  robbery  in  a 

(A)  See  id.  and  1  T.  H.  475 ;  as  to  an  alle- 
gation that  slander  was  spoken  in  a  particular 
place,  Bui.  N.  P.  5. 

(f)  As  to  those  distinctions,  ante  97.  In 
penal  actions  and  arire  facias,  no  damages  are 
laid.     See,  in  general,  poat, 

(k)  Com.  Dig.  Pleader,  C.  84 ;  10  Co.  Rep. 
116  b,  117  a,  b;  Steph.  2d  edit.  474. 

(/}  As  to  damages  in  actions  ex  contractu, 


<pile,ad8. 

Im)  Steph.  2d  edit.  474. 

n)  See  inatancea,  1  Adol.  &  Ell.  43. 

(o)  8  East,  1  ;  1  B.  &  P.  289 ;  Salk.  693 ;  I 
Mod.  Ent.  242 ;  Kelly  v.  Partington,  5  B.  & 
Adol.  645;  7  Bin^.  210. 

( p)  See  preceding  note ;  aetf  qiutre. 

(q)  \  Campb.  58,  60;  2  Taunt.  314;  ante, 
338;  5  Taunt.  534;  2  Chit.  R.  198.  In  case 
for  not  repairing  a  fence,  per  qitod  plaintiff's 
horse  escaped  and  was  killed  by  a  haystack 
fallinc^,  it  was  decided  that  the  damage  was  too 
remote,  2  Y.  &  J.  391 ;  aed  qucere. 

(r)  In  re  Wright  and  Pole,  1  Adol.  &  Ell. 
621. 

(a)  Ante,  221 ;  and  Tidd,  9di  edit.  441. 
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^^  *  ^  &!n  ^^^  ^'  ^'^®  speaking  of  the  words  the  plaintiff's  character  was  injured,  y^t 
PARTS,  .  y^jj^^  statement  appears  unnecessary,  because  it  is  an  intendment  of  law 
cwd9ec^^^  that  the  plaintiff  was  injured  by  the  speaking  of  such  words  (^).  And  the 
action.  observation  applies  to  slander  of  the  plaintiff  in  his  trade ;  it  being  unne- 
cessary to  allege  that  he  was  injui'ed  therein,  because  tlie  law  infers  that 
suth  was  the  case  (1). 
When  to  be  ^^^^  when  the  law  does  not  necessarily  imply  that  the  plaintiff  sustained 
specialij  damage  by  the  act  complained  of,  it  is  essential  to  the  validity  of  the  dec- 
Btated.  laration  that  the  resulting  damage  should  be  shown  with  particularity ;  as 
in  an  action  by  a  master  for  beating  his  servant,  or  by  a  commoner  for 
surcharging  a  common ;  in  which  the  allegations  per  quod  servUium  ammt; 
ov  per  quod  projicium  communice  suce  habere  nonpotuit  are  material  (u)  (2). 
So  in  an  action  for  words  not  actionable  in  themselves,  but  becoming  so 
only  in  respect  of  particular  damage  (x)  (3).  And  whenever  the  damages 
sustained  have  not  necessarily  accrued  from  the  act  complained  of,  a^id 
consequently  are  not  implied  by  law,  then  in  order  to  prevent  the  sur- 
prise on  the  defendant  which  might  otherwise  ensue  on  the  trial,  the  plain- 
tiff must  in  general  state  the  particular  damage  which  he  has  sustained,  or 
he  will  not  be  permitted  to  give  evidence  of  it  (y)  (4).  Thus  in  an  action 
of  trespass  and  false  imprisonment  where  the  plaintiff  offered  to  give  in  evi- 
dence that  during  his  imprisonment  he  was  stinted  in  his  allowance  of  food, 
he  was  not  permitted  to  do  so,  because  that  fact  was  not,  as  it  should  have 
[  397  J  been,  stated  in  his  declarations  (jz) ;  and  in  a  similar  action  it  was  *held  that 
the  plaintiff  could  not  give  evidence  of  his  health  being  injured,  unless  spe- 
cially stated  (a).  So  in  trespass  "  for  taking  a  horse,"  nothing  can  be" giv- 
en in  evidence  which  is  not  expressed  in  the  declaration  (J) ;  and  if  money 
was  paid  over  in  order  to  regain  possession,  such  payment  should  be  alleg- 
ed as  special  damage  (c).  So  m  an  action  for  defamation,  whether  the 
words  are  actionable  in  themselves  or  not,  yet  the  plaintiff  will  not  be  per- 
mitted to  give  evidence  o(  ejiy  particular  loss  or  injury,  unless  it  be  stated 
specially  in  his  declaration  (d).  If  an  action  be  brought  for  words  not  in 
themselves  actionable,  and  the  plaintiff  do  not  prove  the  special  damage  laid 
in  the  declaration,  he  will  be  nonsuited,  because  the  special  damage  is  in 
such  case  the  gist  of  the  action ;  but  where  the  words  are  of  themselves  ac- 
tionable, the  juiy  must  find  for  the  plaintiff,  though  the  special  damage  be 
not  proved  («},  and  if  the  plaintiff  allege  special  damage  to  have  ensued 

{t)  Sir  W.  Jones,  196 ;  1  Saund.  243  b,  n.  5.  Iz)  Peake,  C.  N.  P.  46,  3d  ed  64. 

(w)  9  Co.  113  a;  1  Saund.  346  a,  b,  n.  2 ;  2  (a)  Peake,  C.  N.  P.  62;  3d  ed.  87. 

Ea.st,  154;  Bui.  N.  P.  89.  (6)  1   Sid.  225;  Bui.  N.  P.  89;  Vin.  Ab. 

(t)  1  Saund.  243,  note  5;  2  Td.  411,  n.  4;  Evidence,  T.  b.  6;  Holt,  700;  Tidd,  9th  ed. 

Sir  W.  Jones,  196;  1  Stark.  R.  172.     Loss  of  441.    , 

the  benefits  arising    from    tlie    hospitality  of  Ic)  Cowp.  418. 

friends,  &c.  1  Taunt.  39.       •  id)  1  Saund.  243,  note  5. 

(y)  See  the  rule  in  assumpsit,  ante,  338;  8  (e)  Id.  ibid.,'  Bui.  N.  P.  6;  Sir  W.  Jones, 

T.  li.  133.  196;  S  B.  &  P.  284 ;  7  Bing.  211. 


!1 )  Hutchinson  r.  Granger,  1  Vermont,  386. 
2)  Vide  MoncU  v.  Colden.  13  Johns.  403. 

(3)  Beach  v.  lianney,  2  Hill,  309. 

(4)  De  Forest  v.  Le«te,  IG  Johns.  122.  See  page  '128.  Where  the  law  presumes  a  damage 
to  the  plaintiff  from  the  fects  alleged,  no  special  damage  need  be  alleged  ;  Hutchinson  v.  Granger, 
13  Vermont,  386;  Peckham  v.  Holman,  11  Pick.  484;  but  othenvise,  special  damage  must  be 
allesed.    Peckham  v.  Ilolman,  1 1  Pick.  484. 

To  recover  special  damages  the  plaintiff  must  claim  them  special! v  and  circumstantially.  M'Daa* 
ial  V.  FcrrcU,  1  Nott  &  M'C  343  ;  Brown  v.  Gibson,  1  Nott  &  M'C.  326. 

In  case  of  knowingly  selling  to  tlie  plaintiff  unwholesome  meat  as  and  for  good  and  wholesonw 
meat,  it  is  not  necessary  to  allege  payment  for  the  meat  or  special  damage,  lb. 
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from  words  spoken  by  the  defendant^  he  cannot  recover  on  proof  that  the    i^-  "s 
damage  resulting  from  a  third  person  repeating  what  the  defendant  had  ^^*^®'  ^^• 
said  (/) .     Words,  though  actionable  in  themselves,  and  not  stated  in  the  ^^^J-  ^^^^ 
declaration,  may,  we  have  seen,  be  given  in  evidence  to  show  the  malice  of  action. 
the  defendant,  but  the  jury  ought  not  to  give  dams^es  for  such  words  (^)  (1). 
So  in  an  action  at  the  suit  of  a  reversioner,  it  must  be  specially  shown  that 
the  injury  was  such  as  to  affect  his  reversiofuiry  interest  (K) ;  and  in  case 
for  deceit,  some  resulting  damage  must  be  alleged  and  proved  (i). 

Before  the  3  &  4  W.  4,  c.  42,  s.  29,  interest  was  recoverable  only  in  a 
few  cases  of  contract^  but  under  tlmt  act  a  jury  may  give  damages,  in  the 
nature  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of  the 
conversion  or  seizure  in  all  actions  of  trover  or  trespass  de  bonis  asporta- 
tiSy  and  over  and  above  the  money  recoverable  in  all  actions  on  policies  of 
assurance. 

In  trespass  the  declaration  concludes,  "  and  other  tvronffs  to  the  plaintiff  ^//^  ^„or- 
tJien  didy  against  the  peace^  ^^.,"  and  under  this  allegation  of  alia  enormia  mia, 
damages  and  matters  wliich  naturally  arise  from  the  act  complained  of,  or 
cannot  with  decency  bo  stated,  may  be  given  in  evidence  in  aggi'avation  of 
damages,  though  not  specified  in  any  other  part  of  the  declaration  (A:). 
Thus,  in  trespass  for  breaking  and  entering  a  house,  the  plaintiff  may,  in 
aggravation  of  damages,  *give  in  evidence  the  debauching  of  his  daughter,  [*398] 
or  the  battery  of  his  servants,  under  the  general  allegation  alia  enormia^ 
Ac.  (J)  and  yet  this  matter  may  be  stated  specially  (m) ;  but  he  cannot 
under  the  alia  enormia  give  in  evidence  the  loss  of  service  or  uny  oihov 
matter  which  would  of  itself  bear  an  action ;  for  if  it  would,  it  should  be 
stated  specially.     Therefore  in  trespass  quare  clausum  fregit^  the  plaintiff 
would  not,  under  the  above  general  allegation,  be  permitted  to  give  evidence  * 
of  the  defendant's  taking  away  a  horse,  &c.  (ri) ;  and  in  the  other  cases 
the  evidence  is  pillowed  to  be  given  not  as  a  substantative  ground  of  action, 
but  merely  to  show  the  violence  of  the  defendant's  conduct  (o),  and  give  a 
character  to  the  case.     Trespass  will  lie  for  breaking  and  entering  the 
plaintiff's  house  "under  a  false  and  unfounded  charge  and  assertion  that* 
the  plaintiff  had  stolen  property  therein,  per  quod  he  was  injured  in  his 
credit,  &c."  and  the  jury  may  give  damages  for  the  trespass,  as  it  is  aggra- 
vated by  and  with  reference  to  such  false  charge  (j»).  • 
The  particular  damage  in  respect  of  which  the  plaintiff  proceeds  must 
be  the  legal  and  natural  consequence  of  the  injuiy  done,  and  not  an  illegal 
consequence  thereof  (</).     Therefore,  in  an  action  for  words,  it  is  not  suf- 
ficient special  damage  to  allege  or  prove  a  mere  wrongful  act  of  a  third 
person  induced  by  the  slander;  as  that  the  tliird  person  dismissed  the 
plaintiff  from  his  employ  before  the  end  of  the  time  for  which  he  was  hired ; 

(/)  Wards  ».  Weeks,  7  Binpr.  211.  Rep.  98;  Tidd,  9th  ed.  441 ;  sed  vide  Peako, 

&)  1  Campb.  Ni.  Pri.  43 ;  Warf  v.  Weeks,  7  Evid.  87,  3d  od.;  2  Phil.  Evid.  134. 

Bing.  211 ;  but  the  defendant  may  prove  such  (m)  Id. 

words  to  be  true,  2  Stark.  B.  417.  \n)  Bui.  K.  P.  89;  Holt,  700;  1  Sid.  225;  2 

Ui)  1  M.  &  Sel.  234.  Salk.  643;  1  Stra.  61. 

(0  2  Marsh.  217.  (o)  1  Stark.  98. 

(k)  Bui.  N.  P.  89;  Holt,  699,  700;  1  Stark.  (/))  2  M.  &  Sel.  77;   see  5  Taunt  442;   1 

C.  N.  P.  38;  Peake,  C.  N.  P.  46,  62;  3d  ed.  Marsh,  139,  S.  C. 
64,  87. 

(/)  See  preceding  note :  6  Mod.  127;  1  Stark. 


(a)  8  East,  3 ;  2  B.  &  P.  289 ;  Salk.  693 ;  1 
Mod.   242;    Kelley  v.    Partington,  5   Bar   & 


(1)  See  2  Greenl.  Ev.  S  418. 
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IV.  iT«    or  that  ill  consequence  of  the  words  spoken,  other  persons  aftenrards 
PAKTs,  &c.  asgeinbled  and  seized  the  plaintiff  and  beat  him ;  because  these  tortious 
sthly.  The  ^cts  of  Others  may  be  compensated  in  actions  brought  by  the  plaintiff 
action.        against  them,  and  the  law  supposes  that  in  such  actions  the  plaintiff  would 
receive  a  full  indemnity  (r).     But  if  the  evidence  will  support  the  alle- 
gation, it  mSj  in  some  cases  be  stated  that  the  defendant  proeitred  the 
third  person  to  commit  the  injury,  though  such  person  might  also  be  liable 
to  an  action  («).     In  an  action  of  trespass  against  a  huntsman  for  riding 
over  lands,  he  is  liable  not  only  for  mischief  occasioned  by  himself,  but 
also  for  a  concourse  of  people  following  him  (f).     It  seems  to  be  a  gen- 
eral rule,  that  extra  cost  occasioned  by  the  defendant's  tort  arc  not  recov- 
erable as  damages  (u). 

Special  damage  must  be  stated  with  particularity,  in  order  tliat  the  de- 
[*399]     fendant  may  be  enabled  to  meet  the  charge  if  it  be  false,  and  if  it  •be  not 
so  stated,  it  cannot  be  given  in  evidence ;  and,  therefore,  declaration  by  a 
victualler  for  calling  his  wife  "a  whore,"  whereby  several  customers  left 
his  house,  without  naming  any  in  particular,  is  too  general,  and  no  evidence 
oi  particular  customers  leaving  the  house  will  be  admipfible  (rr).     So  in 
a  declaration  for  slander  of  title  to  an  estate,  whereby  the  ])laintiif  fo«f  the 
sale  of  it  (w);  or  for  slandering  a  single  woman,  by  raying  "the  was  with 
cliild,  and  nad  miscarried,"  in  consequence  of  which  die  lott  several  tuit^ 
ors,  &c.  is  sufficient  (z).    But  in  an  action  for  consequential  damage  aris- 
ing from  slander,  imputing  incontinence  to  the  plaintiff,  it  is  sufficient  to 
state  "  that  he  was  employed  to  preach  to  a  dissenting  congregation  at  u 
certain  licensed  chapel,  situate,  &c.,  and  that  he  derived  considerable 
profit  for  liis  preaching  there,  and  that  by  reason  of  the  Ecandal,  pereons 
frequenting  the  chapel  had  refused  to  permit  him  to  preach  there,  and 
had  discontinued  giving  him  profits  which  they  usually  had,  and  otliei'wite 
would  have  given,"  without  saying  who  those  persons  were,  (Mr  by  what 
authority  they  excluded  him  (a),     Li  tliis  case  a  general  allegation  is  f  nffi- 
cicnt,  in  consequence  of  a  minute  statement  being  inconvenient,  ar.d  tcr.d- 
ing  to  prolixity (6).     So  where  a  declaration  in  a{^sump^it  lor  not  peimit- 
.  ting  the  plaintiff  to  take  possession  of  the  premises  \ihieh  the  delendant 
had  let  to  him,  stated  that  "thereby  the  plaintiff  fcustained  loss;"  it  -was 
held  that  the  plaintiff  might  prove  a  particular  loss  in  respect  of  his  i;r]fe 
Jjcing  a  milliner,  and  having  lost  a  profitable  pai*t  of  the  year  (e).     In 
stating  the  damages,  care  must  bo  taketi  that  no  part  of  it  appear  to  have 
accrued  after  the  commencement  of  the  action,  though  if  it  be  laid  luider 
a  viddicel  it  will  be  aided  by  a  verdict  (d). 

Adol.  645;  ante,  995,  note  (&).  Rol.  Ab.  58. 

(r)  8  East,  1,  3;  2  B.  &  P.  289;  ante,  395  (y)  Sir  W.  Jones,  196. 

(b).    Sedgwxre.  (z)  8  T.  R.  132;  1  Sid.  396;  1  Vent  4,  8. 

(s)  Fortesc.  211 ;  1  Mod.  215.  C.  Cio.  .Tac.  499. 

(0  I  Stark.  351.  (a)  8  T.  R.  130;  3  M.  &  6el.  73 

(u)  1  Campb.  151,  152;  4  Taunt  7;  4  Binc^.  lb)  AnU,  269. 

160;  bat  see  1  Stark.  306.    Wliat  recovenible  ic)  11  Price,  19. 

in  action  for  mense  profits,  ante,  196.  \d)  2  Sannd.  169,  171  b;  Yin.  Ab.  Diaii«|m, 

(x)  Bui.  Ni.  Pri.  7;  Saund.  243  c  n.  6;  1  Q.  B. 
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IT.   ITS 

THE  REQUISITES  OF  DECLARATIONS  FOR  WRITTEN  OR      »■*«",  &c. 

VERBAL  SLANDER  IN  PARTICULAR.  ^^oT'" 

^  action. 

In  the  Second  Volume  are  given  a  great  variety  of  forms  of  declarations  the  par- 
for  libels  and  slander,  and  to  those  forms  there  are  appended  explanatory  ticular 
notes  (e)  ;  technical  objections  to  declarations  for  causes  of  action  of  tkia  ^^-^^s  ov 
description^  whether  for  written  or  verbal  slander,  have  certainly  been  ad-  declara- 
mitted  to  an  extent  injurious  to  the  mode  of  administering  justice  (/).  "^'^^^  *"^* 
The  principal  rules  which  i^gulate  the  framing  of  a  declaration  for  this  ^nd  ver- 
injurt/^raoj  be  conveniently  considered  under  the  lollowing heads, namely,  bal  slan- 
1st,  The  inducement  or  prefatory  *statement  of  introductory  matter ;  2dly,  r*Jj  aa  -i 
The  colloquium^  or  statement  that  the  libellous  or  slanderous  imputations  L    **      J 
have  reference  to  the  plaintiff,  and  sometimes  also  to  the  antecedent  in- 
,  ducement  or  introductory  matter ;  8dly,  The  statement  of  the  scandal  it- 
self j  whether  written  or  verbal,  and  the  publication  thereof;  4thly,  The 
inuendoes ;  and,  5thly,  The  consequent  damage. 

l(rf,  Inducement  or  prefatory  or  introductory  statement.     An  inference  introduc- 
or  presumption  of  law  need  not  in  general  be  stated  in  pleading  (jg)  ;  and  *»<>"  and 
because  the  law  presumes  the  innocence  of  a  crime  or  other  misconduct,  ^J^^' 
the  plaintitf  need  not  in  his  declaration  aver  his  innocence  of  the  charge 
or  attack  upon' his  character  (A).     It  is,  however,  usual  to  state  by  way 
of  introduction,  the  plaintiff's  innocence  of  the  imputation ;  and  the  de- 
fendant could  not,  even  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,  under  the 
general  issue,  assert  the  plain tiflF^s  guilt,  although  the  declaration  con- 
tained such  introduction  (t),  and  the  same  rule  now  continues  even  in 
stronger  force. 

Where  the  libel  or  slander  is  prima  facie  or  per  se  actionable,  a  declara-  Libela  nnd 
tion  stating  the  defendant's  malicious  intent  and  the  defamatory  matter,  slan^^er  in 
showmg  that  it  refers  to  the  plaintiff,  is  sufficient  without  any  prefatory 
inducement  of  the  circumstances  under  which  the  words,  &c.  were  spoken, 
Ac.  (i)  and  if  unnecessarily  an  inducement  be  stated,  it  is  not  material 
to  prove  it  (Z)  (1).  But  if  the  libel  or  words  do  wot^naturally  and^er 
se  convey  the  meaning  tlie  plamtiff  would  wish  to  assign  to  them,  or  are 
ambiguous  and  equivocal,  and  require  explanation  by  reference  to  some 
extrinsic  matter  to  show  that-  they  are  actionable,  it  must  be  expressly 
shown  that  such  matter  existed,  and  that  the  slander  related  thereto  (m)  (2). 


(e)  Posif  Tol.  ii.  See  Stark,  on  Slander, 
&c.  2d  edit.  Index,  Derlaration ;  and  Phillips 
and  Starkie  on  £vid. ;  also,  Soliv.  N.  P.  Libel 
nnd  Slander. 

if)  MS.  per  Tenterden,  C.  J.  and  Best,  C. 
J.,  on  error  from  the  Exchequer,  in  Adams  v. 
Meredow,  3  You.  &  Jer.  219 ,  overruling  the 
judgment,  2  Y6n.  &  Jer.  417 ;  see  Analysis 
Hamson's  Index,  927. 


iq)  Ante,  253. 


! 


)  Id. ;  1  Staik.  on  Slander,  2d  ed.  357. 
i)  See  post,  as  to  Pleas  in  Case.    And  if 


there  be  a  preferable  statement  of  general  good 
character,  the  defendant  cannot  traverse  it  bjr 
his  plea,  Styles,  118 ;  11  Price,  235. 

(it:)  Com.  Dig.  Action  for  Defamation,  Gt 
9  ,  3  Y.  &  J.  219 ;  6  B.  &  C.  154  ;  9  D.  &  R. 
197,  S.  C. ;  same  case  in  error,  in  1  M.  &  P. 
402,  and  4  Bingh.  489.  See  2  M.  &  P.  32 ;  5 
Bingh.  17,  S.  C. ;  and  next  note. 

(I)  Cox  V.  Thomason,  2  Cr.  &  J.  361. 

(m)  8  East,  431  ;  9  Id.  93 ;  4  M.  &  S.  164  ; 
13  East,  554 ;  5  B.  &  A.  615  ;  1  D.  &  B.  230, 
S.,C. 


(0  Hills  r.  Miles,  9  K.  Hamp.  9 ;  Loomis  v.  Swick,  3  Wend.  205 ;  Nestle  v.  Van  Sljrck,  2 
Hill,  282 ;  Croswell  v.  Weed,  25  Wend.  621. 

(2)  See  Bloss  v.  Toby,  2  Pick.  320 ;  Case  v.  Buckley,  15  Wend,  327  ;  Linville  v.  Earlywine,  4 
Blackf.  470 ;  Brittian  v.  Allen,  3  Devereux,  167  ;  Watts  v.  Oreenleaf,  2  Deverenx,  115 ;  Brown 
V.  Brown,  2  Shepley,  317 ;  Harris  r.  Bnrley,  8  N.  Hamp.  256. 
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IT.   ITS   Thus,  if  the  impntation  be  that  the  plaiutifF  was  ^*' forsworn^^  tliis  not 
f'^^^*'  7*  ing  of  itself  actionable,  because  it  does  not  necessarily  impute  the  offe 


bo^ 

cau^ofac-  ^^  perjury  (w),  it  must  be  specifically  alleged,  by  way  of  inducement,  that 
tion.  there  liad  been  a  suit  or  other  judicial  proceeding,  in  which  the  plaintiff 

was  a  witness  and  gave  evidence,  and  that  the  defendant,  when  speaking 
the  words,  referred  to  such  matter  in  using  the  term  "  forsworn,"  (ji)  (1) 
and  intended  to  impute  that  the  plaintiflF  had  been  guilty  of  the  crime  of 
perjury.  So  if  tlie  slander  were,  "  you  have  robbed  me  of  one  shilling 
tan  money,"  as  the  word  "  robbed^^  idoes  not  necessarily  impute  a  felony, 
an  inuendo  of  that  intent,  without  any  inducement  or  prefatory  allegation 
[*401  ]  *of  the  defendant's  hanng  used  the  words  in  Q.fefonioys  sense,  will  be  de- 
defective  (p)  (2).  Where  what  is  complained  of  in  the  declaration  as  a 
libel  does  not  upon  the  face  of  it  apply  to  the  plaintiff  and  impute  a  libel, 
there  must  be  an  inducement  stating  such  facts  as  will  support  such  aii 
inuendoy  and  show  the  libellous  appUcation  of  tl^e  statement  to  the  plain- 
tiff (7). 

Upon  the  same  grouHd  iii  declarations  upon  libels  and  words  which  are 
only  actionable  in  regard  to  their  having  affected  the  plaintiff  in  his  pro- 
fessioUj  trade  J  or  business  (r),  there  must  be  a  distinct  allegation  that  the 
plaintiff  was,  at  the  time  of  the  scandal  (5),  in  such  profession,  or  exer- 
cised such  calling,  &c. ;  othei'wise  the  record  will  be  substantially  defec- 
tive (t).  In  these  cases  care  should  be  taken  ix>  avoid  unnecessary  minule- 
ness  in  showing  the  plaintiff's  profession ;  a  simple  statement  that  he  ex- 
ercised it,  without  alleging  that  he  was  "  qualified,"  or  liad  "  taken  a  de- 
gree," is  all  that  is  necessary  or  judicious  (te).  Where  an  averment  of 
extrinsic  matter  is  material,  the  aUegation  that  the  slander  applies  to  such 
extrinsic  matter  is  matter  of  description,  and  must  be  in  general  proved  as 
laid,  though  unnecessarily  minute ;  thus,  in  a  declaration  for  slander  of  au 


(n)  6  T.  K.  691  ;  8  East,  427  ;  9  Id.  93. 

(o)  Sccp^sL  vol.  ii. 

\p)  Bay  V.  Robinson,  I  Add.  &  £11.  555. 

(7)  1  Y.  &  J.  480. 

(r)  It  need  not  appear  to  be  a  trade  in  which 
the  plaintifr  might  Income  a  bankrupt,  6oe  5 
B.  &  C.  160.  • 

(«)  It  need  not,  it  scorns,  be  expressly  aver- 
red that  "  at  the  time  of  the  publishing,"  &c. 
Klaintitf  carried  on,  &c.  If  it  be  alleged  tliat 
0  was  and  is  an  attorney,  &c.  and  hath  for  a 


long  time  carried  on,  &c.  it  will  suffice,  2  RolL 
Rep.  84.  1  Vin,  Ab.  538 ;  AUeyne,  63 ;  Yelr. 
159 ;  see  Cro.  Car.  282 ;  1  Stark.  Slander^  402 
to  404. 

(t)  Com.  IMg.  Action  or  Defamation,  G.  3; 
a  Saund.  307,  a.  n.  1 ;  1  Saund.  243,  n.  3 ; 
postf  vol.  ii. ;  I  Stark,  on  Slander,  400,  2d  cd. ; 
3  B.  &  C.  135  ;  4  D.  &  R.  670,  S.  C. 

(u)  8  T.  R.  303,  131 ;  I  New  Rep.  196 ;  8 
Bnlst  230 ;  U  Price,  235.  Sec  atUe,  291^  292  ; 
and  post,  402. 


(1)  So,  to  say  that  the  plaintiff  has  sworn  false  or  taken  a  false  oath,  is  not  actionable;  Vau- 
ghan  y.  Havens,  8  Jolma,  109 ;  without  a  colloquium  of  its  being  in  a  cauae  pending  in  a  court  of 
competent  jurisdiction,  and  on  a  point  material  to  the  issoe.  Nivcn  v.  Munn,  13  Johns.  48; 
Hopkins  v.  Bcedlo,  1  Caines,  347  ;  Ward  v.  Clark,  2  Johns,  10;  M'Claughey  v.  Wetmore,  6 
Johns.  82 ;  Chapman  v.  Smitfi,  13  Johns.  6S  ;  Crookshaiik  v.  Gray,  20  Johns.  344.  Harvey  r. 
Boies,  1  Penns.  12  ;  Palmer  v.  Hunter,  8  Misso.  512 ;  Sanderson  i;.  Hubbard,  14  Vermont,  462  ; 
Wood  u.  Scott,  13  ib.  42.  But  under  tlie  new  practice  act  of  Massachusetts,  (St  1852,  c.  312,) 
a  declaration  in  slander  is  sufficient,  which  alleges  tliat  the  defendant  publicly,  falsely,  and  mali> 
cioualy  charged  tlie  plaintiff  with  the  crime  of  perjury,  by  words  spoken  of  the  plaintiff,  snbstanr 
tially  as  fo11o\N'3 :  "  lie  has  been  to  New  Bedford,  and  sworn  to  a  pack  of  damned  lies,"  and  that 
the  plaintiff,  at  a  certain  term  of  court  holden  at  New  Bedfonl,  was  summoned  and  attended  as 
a  witness  in  the  case  of  a  certain  lilxjl  for  divorce,  and  did  before  a  certain  judge  of  said  court  tes- 
tify as  a  witness  under  oath  ;  and  that  it  is  to  this  subject  that  the  defcndiut's  malicious  declaxar 
tions  refer.     Gardner  v.  Dvcr,  5  Gray,  22. 

(2)  Emery  v.  Miller,  1  l)enio,  203,  To  utter  wonls  imputing  a  crime  is  actionable,  although 
the  crime  could  not  be  committed  by  the  party  charged  with  it,  unless  tliis  fact  is  known  or  dis- 
closed at  the  time  to  the  hearer ;  as*  to  charge  a  tenant  in  common  of  a  chattel  \n\h  stealing  it, 
there  being  no  explanation  that  he  was  a  tenant  in  common.  Carter  v.  Andre'v^'s,  1# 
Pick.  1. 
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attorney,  if,  after  alleging  that  he  was  an  attorney,  it  be  averred  that  he     *^-  "» 
had  conducted  a  particular  suit,  and  then  state  that  the  slander  was  pub-  i*abts,  &c. 
lished  of  and  concerning  his  conduct  in  that  suitj  it  is  essential  to  prove  sthly.  The 
the  existence  of  the  suit,  and  that  the  scandal  had  I'eference  to  the  partic-  ^^  ^^ 
iilar  occasion  stated  (ar).     Since  the  general  pleading  rules,  Hil.  T.  4  W.  •^^^• 
4,  unless  the  inducement  or  prefatory  matter  be  particularly  traversed  or 
denied,  it  will  in  effect  be  admitted,  and  certainly  need  not  be  proved  by 
the  plaintiff  upon  a  mere  plea  of  not  guilty  (y.) 

But  where  the  slanderous  matter  is  actionable  of  itself,  and  independent- 
ly of  the  plaintiff's  profession  or  trade,  it  will  not  be  fatal  to  introduce  an 
averment  of  the  plaintiff's  profession,  &c.  and  to  state  that  the  matter  was 
published  of  and  concerning  him,  "  and  of  and  concerning  hint  in  his  pro- 
fe%mm^^  &c. ;  for  the  averment  is  divisible  (z).  And  on  the  same  ground, 
if  the  matter  be  actionable  as  relates  to  one  of  two  of  the  plaintiff's  trades 
mentioned  in  the  inducement,  *the  declaration  is  sufficient,  altlwugh  one  [  *402  ] 
trade  only  be  proved  (a).  Where  in  a  declaration  for  a  libel  it  was  al- 
leged that  the  plaintiff's  carriage  and  that  of  E.  F.  were  in  a  highway, 
and  that  they  had  /come  in  contact  without  any  furious  driving  by  the 
plaintiff,  and  that  E.  F.  was  injured,  &c.  and  that  the  libel  was  published 
of  and  concerning  the  plaintiff,  "  and  of  and  concerning  the  said  acci- 
dent ; "  the.  Court  held  the  averments  as  to  the  accident  were  divisible,  and 
did  not  form  entire  matter  of  description  thereof,  so  that  it  became  imma- 
terial that  the  jury  found  that  the  accident  was  occasioned  by  the  plaintiff's 
furious  driving,  (there  not  being  a  sufficient  plea  of  justification  to  protect 
the  defendant  as  to  the  whole  libel)  (^S).  A  declaration  alleged  that  the 
plaintiff  was  vestry  clerk  of  the  parish  of  M.,  and  that  whilst  he  was  ves- 
try clerk  certain  prosecutions  were  carried  on  against  B.  for  certain  mis- 
demeanors, and  that  in  furtherance  of  such  proceedings,  and  to  bring  the 
same  to  a  successful  issue,  certain  simis  of  money  belonging  to  the  parisli- 
ioiiers  were  applied  in  discharge  of  the  expenses ;  and  that  the  defend- 
ant, to  cause  it  to  be  suspected  that  the  plaintiff  had  fraudulently  applied 
money  belonging  to  the  parishioners,  falsely  and  maliciously  published  of 
and  concerning  the  plaintiff,  and  of  and  concerning  his  conduct  in  his  of- 
fice of  vestry  clerk,  and  of  and  concerning  the  matters  aforesaid,  a  certain 
libel,  stating  the  libellous  parts ;  and  it  appeared  upon  the  trial,  upon  the 
production  of  the  libel,  that  the  imputation  was  that  the  plaintiff  had  ap- 
plied the  parish  money  in  payment  of  the  expenses  of  the  prosecution  af- 
ter it  terminated^  it  was  held  that  the  variance  was  unimportant ;  for  it 
was  immaterial  to  the  character  of  the  libel  whether  the  money  were  so  ap- 
plied before  or  after  the  termination  of  the  prosecution  (c).  The  princi- 
ple seems  to  be  in  declaring  upon  a  libel,  that  where  there  are  several 
matters  alleged  as  inducement,  each  as  bearing  upon  the  libel  and  jointly 
constituting  it,  the  Court  will  consider,  in  constructing  the  subsequent  aver- 
ment, that  the  libel  was  published  "  of  and  concerning  the  matters  afore- 
said," the  degree  in  which  each  matter  bears  upon  the  libel,  and  is  essen- 
tial to  it.    If  the  matter  referred  to  by  the  averment  be  material,  and  affect 

{x)  See  5  Esp.  Rep.  339 ;  1  Chit.  Hep.  603 ;  Stark.  Hep.  559. 
3  B.  &  C.  124 ;  4  D.  &  H.  680,  S.  C. ;  4  Esp.  la)  Figgins  i;.  Cogswell,  cited  and  approred 

Rep.  437 ;  and  other  casos,  1  Staiic.  Slander,  by  TindiU,  C.  J.,  in  Chalmers  v.  Shackle,  6 

405,  2d  ed.  Car.  &  P.  477  ;  3  M.  &  Sel.  369 ;  anU,  367. 

{if)  Duke  V.  Joetling.  3  Dowl.  618;  Chal-  (b)  2  B.  &  Aid.  6S5.    See  I  M.  &  Sel.  287. 

mcTB  v.  Shackle,  6  Car.'&  P.  475.  (c)  May  v»  Brown,  3  B.  &  C.  113;  4  D.  di 

{z)  3  B.  &  C.  138,  note  (b) ;  5  T.  B.  436 ;  2  R.  670,  S.  C. 


402  OF  TBE  DECLARATION. 

IV.  ITS    the  charge  in  such  a  manner  that  the  omission  of  it  would  alter  the  charao 
PABT8,&G.  ter  of  the  libel,  either  in  the  degree  in  which  it  is  charged  to  be  injurious, 
sthiy.  The  or  in  the  estimate  of  damages,  the  court  will  hold  that  it  must  be  strictly 
cause  of      proved  as  it  is  charged,  and  the  failure  of  proof,  or  the  disproof  of  it,  wiU 
*^^^°*        be  a  fatal  variance.     This  was  the  case  of  Rex  v.  Home  (d),  in  which  it 
was  held  necessary  to  prove  all  the  matters  to  which  reference  was  made 
by  the  averment "  of  and  concerning  the  matters  aforesaid ; "  because,  first, 
[  *403  ]  the  libel  was  alleged  to  be  of  and  *concerning  these  matters  and  all  the 
matters  jointly :  and  each  in  its  relative  importance  constituted  the  li- 
bel (e).    But  where  the  matters  referred  to  consist  of  several  particulars^ 
some  of  which  are  material  and  others  not,  the  Court  will  distinguish  be- 
tween such  as  are  material  and  such  as  are  not  (/)  ;  and  if  any  one  par- 
ticular be  disproved  to  which  the  libel  is  alleged  to  relate,  if  the  charge 
would  remain  entire  and  libellous  without  such  proof,  the  court  will  not 
}  consider  it  to  be  a  variance  (1)  ;  that  was  tlie  case  of  Mai/  v.  Brotan  (^), 

which  establishes  this  position,  that  the  words  "  of  and  concerning,"  in- 
corporate and  render  necessary  to  prove  such  antecedent  matter  only 
as  make  up  the  entire  charge,  and  are  essential  to  the  character  of  tlie 
libel. 

Wliere  the  Itbellotts  matter  can  be  collected/row  the  words  them9elve%y 
there  need  be  no  averment  as  to  circumstances,  to  the  supposed  existence 
of  which  the  words  referred ;  as  the  gist  of  the  action  appears  on  the  face 
of  the  libel,  or  words,  there  can  be  no  reason  that  the  plaintiiF  should  re- 
sort to  any  statement  of  the  facts  to  which  the  defendant  may  have  allud- 
ed. If  these  facts  be  true  to  the  extent  he  represented,  it  is  for  the  de- 
fendant to  plead  their  truth.  Thus,  if  the  declaration  be,  "  he  perjured 
hiqjself,"  or  "he  perjured  himself  in  the  action,"  it  is  unnecessary  to 
show  in  the  declaration  that  there  was  an  action,  &c.  (A).  The  statement 
in  the  libel  or  slander  itself  of  a  particular  fact,  dispenses  with  the  proof 
thereof  on  the  part  of  the  plaintiff  (J). 

2.  The  col'      2dly.    Tlie  declaration  must  show  by  a  colloquium^  or  otherwise,  tliat 

^and^con^'^  the  words  wcrc  spoken,  or  the  libel  was  composed  and  published  '^  of  and 

cernhi^the  conveming  the  plaintiff .^^    And  where  an  inducement  of  intrinsic  matter 

j^irutf,     is  necessary,  it  must  not  only  be  shown  that  the  imputation  related  to  tho 

^*  plaintiff's  character,  but  it  must  also  be  charged  that  it  had  reference  to 

such  extrinsic  matter ;  as  (in  regard  to  tlie  instances  just  put)  that  it  was 

published  "  of  and  concerning  the  plaintiff's  said  evidence  in  the  said  suit, 

&c."  or  "  of  and  concerning  lum  in  liis  said  profession,  &c."  (A)  (2). 

(d)  Cowp.  172.  (A)  Cro.   Car.  337;  8  Mod.  24;    1   Stark. 

(e)  See  also  I  Chit.  Rep.  603;  2  Stark.  510;      Slander,  2d  cd.  392,  397,  85.  ^ 
4  B.  &  Aid.  314.  (0  11  Price,  235. 

(/)  2  Crom.  &  Jerv.  361.  (k)  1  Saond.  242  b,  n.  3;  I  Stark.  Slander. 

ig)  3  B.  &  C.  113 ;  4  D.  &  R.  670,  S.  C. ;      2ded.  383. 
ante,  402. 

(1)  "  The  general  inducement  of  good  character  or  innocence  of  the  particular  chaise  is  unnecs 
essaiy,  because  the  law  presumes  innocence  of  a  crime  till  the  contrary  be  established.  1  B.  &  A. 
463 ;"  4  Ix)nd.  Ed.  342.     See  Soleman  v.  Southwicke,  9  Johns.  48,  49. 

(2)  Vide  Linsley  r.  Smith,  7  Johns.  359;  Gidney  v.  Blake,  11  Johns.  54;  Thomas  v.  Crrjs- 
wcll.  7  ib.  271  ;  Miliigan  v.  Thorn,  6  Wend.  413;  Da^Ts  v.  Davis,  1  Nott  &  M'C.  290;  Nestle 
V.  Van  Slyck,  2  Hi!l,  282;  Sayre  v.  Jewett,  12  Wend.  135;  Ryan  v.  Madden,  12  Vermont, 
51  ;  Bto^ti  v.  Brown,  2  Shepley,  317;  Tenney  v.  Clement,  10  N.  Hamp..52.  If  it  appeare 
with  reasonable  certainty  on  looking  at  the  whole  count,  that  the  words  were  spoken  of  tho 
plaintiff,  it  is  enough  after  venlict.  Nestle  v.  Van  Slyck,  2  Hill,  282.  See  Titos  v.  FoUett,  S 
Hill,  318. 
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Wliere  a  declaration  stated  that  the  defendant,  contri\'ing,  &c.  published    'v.  its 
a  libel  containing  the  false  and  scandalous  matter  following,  without  alleg-  ^"^^"^^^  ^^* 
ing  that  that  matter  was  "of  and  concerning  the  plaintiff*,'*  and  then  set  ^^*  J*^*' 
out  the  libel,  which  on  the  face  of  it  did  not  manifestly  appear  to  relate  to  ftction. 
tlie  plaintiff,  and  there  was  no  innuendo  to  connect  it  with  the  plaintiff,  it 
was  held,  upon  a  writ  of  error,  that  the  count  was  bad  (?)  (1). 

•Where  the  actionable  words  were  spoken  to  a  plaintiff,  "yt>tt  are,"  &c.,  [*-404] 
it  appears  to  be  sufficient  to  lay  a  colloquium  with  him,  without  an  ex- 
press averment  that  the  words  were  spokeji  "of  and  concerning  him;"  for 
it  cannot  but  be  intended  that  the  words  were^  spoken  to  him  with  whom 
the  conversation  is  alleged  to  have  been  had  (m).  But  where  actionable 
words  are  spoken  in  the  third  person,  as  "A^  is  a  thief,"  though  a  collo- 
quium of  the  plaintiff  be  laid,  it  is  necessary  to  aver  that  the  w^ords  were 
spoken  "concerning  the  plaintiff"  (n).  And  it  is  not,  it  seems,  suffi- 
cient, in  such  case,  to  connect  the  words  with  the  plaintiff  by  means  of  an 
innuendo  (<?). 

But  where  a  colloquium  is  laid,  and  there  is  an  innuendo  of  the  plain- 
tiff, it  seems  that  tlie  want  of  a  direct  averment,  that  the  words  were  spo- 
ken "  of  and  concerning  the  plaintiff,"  must  be  pointed  out  by  Bpecial  de- 
murrer, and  that  it  will  be  intended  after  verdict,  or  upon  general  demur- 
rer, that  the  words  were  spoken  of  the  plaintiff;  but  where  no  colloquium 
couceniing  the  plaintiff  is  laid,  the  omission  of  such  an  avenuent  is  fatal 
to  the  declaration  (p)  (2). 

The  neglect  to  aver  that  the  libellous  or  slanderous  matter  was  published 
'•  of  and  concerning  the  plaintiff,"  is  not  cured  by  an  allegation  that  the 
defendant  published  the  matter  with  intent  to  injui-o  the  plaintiff,  and 
impute  to  him  the  crime  after  mentioned  (j). 

8dly.  Great  care  must  be  taken  in  setting  out  the  particular  libellous  s.  Tlie 
matters  or  words  complained  of  (3).     The  libel  itself,  or  slanderous  words,  *vii"tton*or 
must  be  set  out  in  hcec  verba  ;  and  the  declaration  must  profess  so  to  set  verbal,  and 
forth  the  matter ;  and  an  averment  that  the  libellous  or  slanderous  mat-  ;>«w/m/'/r,/i 
terwas  "to  the  effect  following;"  (r)  or  "m  svbstance  as  follows,"  («)  edof/"" 
(4)  setting  out  the  libel  or  ^ords,  would  be  bad  in  arrest  of  judgment 
although  the  words  themselves  be  set  out.    It  is  not  sufficient  to  declare 


(/)  Clement  ».  Fisher,  7  B.  &  C.  459;  1  M. 
&  R.  281 :  S.  C.  4  Bing.  162. 

(m)  Rol.  Abr.  85,  pi.  8;  I  Saand.  242  a;  n. 
3. 

(n)  Rol.  Abr.  85,  pi.  30;  1  Sid.  62;  1  Com. 
Dig.  Action  apon  the  case  for  Defamation,  G. 
7. 

(o)  Cro.  Jac.  126;  post,  406,  407;  see  7  B.  & 
C.  459;  1  M.  &R.  281  S.  C. 

(p)  Rol.  Rep.  244;  Skatt  t^.  Hawkins,  1 
Saond.  242  b,  n.  3. 

(7)  4  M.  &  Sel.  464;  1  Stark  Slander,  2d  ed. 
416.  Even,  it  seems,  although  there  be  an  in- 
nuendo applying  the  matter  to  the  plaintiff.  Id.; 


seeon^e,  403;  and/xMf,  406. 

(r)  3  Salk.  417;  11  Mod.  78,  849;  5  Vin. 
Ab.  Libel,  £;  3  Mod.  72;  2  Show.  436;  3  M. 
&  Sel.  115;  1  Marsh,  522;  6  Taunt.  167,  S. 
C.  To  the  *' tenor,"  or  **  tenor  and  effect*^  set- 
ting  out  the  scandal  in  hcec  verba,  seems  to  be 
go^,  Id.;  1  Stark.  Slander,  2d  ed.  365  b. 
"Crimen  Jelonia:  imposuit"  good  after  v/^rdict, 
because  it  can  be  supported  only  by  proof  of 
a  charge  before  a  magistrate,  not  by  proof  of 
words  m  conversation,  2  B.  &  C.  283 ;  3  I>.  & 
R.  519,  S.  C. 

(«)  3  B.  &  Aid.  553 ;  3  M.  &  Sel.  110;  4  Bar. 
&  Cres.  473;  6  D.  &  R.  528,  S.  C. 


(1)  See  Sayer  v.  Jewell.  12  Wend.  135. 

(2)  Vide  Milligan  v.  Thorn,  6  Wend.  413. 

(3)  The  degree  of  certainty  with  which  a  libel  should  be  set  forth  in  a  declaration,  depends  on 
the  subject  matter;  and  where  the  ridicule  consists  mainly  in  postures  and  movements,  the  use  of 
language  somewlmt  general  is  unavoidable.    Ellis  v.  Kimball,  16  Pick.  132. 

(4)  Contra  Kennedy  r.  Lowry,  1  Binn.  393. 
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IV.  ITS  generally  that  the  defendant  published  a  libel  conceniii>g  the  plaintiff  in 
PARTS,  c.  jjjg  |^j.^Qq^  u  purporting  that  his  beer  was  of  bad  quality,  and  sold  in  defi- 
srhly.  The  ^icnt  measure:"  or  that  the  defendant  "charged  and  arrested, and  accused 

C*')tl£C  OX  «  o  / 

action.  "^^  plaintiff,  a  tradesman,  of  being  insolvent"  (f).  The  libel  or  slander 
itself  ought  to  be  expressly  *stated  (w)  (1).  Where  a  libellous  para- 
graph, as  proved,  contains  two  references  by  which  it  appeared  to  be  in 
fact  the  language  of  a  third  person,  speaking^of  the  plaintiff's  conduct, 
and  the  declaration  in  setting  it  out  had  omitted  those  references,  it  was 
held  that  these  omissions  altered  the  sense  of  the  remainder,  and  that  the 
variance  was  fatal  (x).  And  when  a  declai'ation  alleges  that  the  defend^ 
ant  spoke  certain  words,  it  must  be  taken  to  mean  that  the  defendant  him- 
self used  them  as  his  own  words,  and  if  he  repeated  them  as  tlie  words  of 
another  it  is  a  variance  (y).  The  slanderous  words  should  be  stated  as 
they  were  tittered  (2)  (2);  and  a  proof  of  w^ords  spoken  in  the  third 
person,  will  not  support  a  count  for  words  spoken  in  the  second,  and 
vice  versa  ( z)  (3) ;  nor  will  words  spoken  by  vay  of  interrogation  sup- 
port a  charge  of  words  spoken  affirmatively  (6).  So  if  words  are  spo- 
ken ironically  (c),  or  the  slander  is  to  be  collected  from  a  question  and 
answer,  not  fix)m  the  latter  only  (rf),  there  must  be  an  express  averment 
accordingly ;  in  the  first  case,  stating  the  words,  and  averring  they  w^ere 
ironically  spoken ;  in  the  second,  showing  the  question  and  answer,  &c. 
If  the  words  are  so  laid  as  to  import  that  they  were  spoken  concerning  a 
tiling  then  present,  and  the  words  proved  concerned  and  imported  that 
they  related  to  a  thing  not  then  present,  the  variance  is  fatal  (e).  How- 
ever, the  addition  or  omission  of  a  word  in  setting  out  a  libel  or  slander, 
will  not  prejudice  unless  it  alters  the  sense  (/) ;  and  the  plahitiff  need  not 
prove  all  the  words  laid,  if  they  do  not  constitute  one  entire  charge,  and 
the  non  proof  would  not  alter  its  meaning;  though  he  must  prove  such  of 

(/)  3  M.  &  Se\.  110.  {b)  8  T.  R.  150;  Teates  v.  Reed,  4  Blackf. 

(u)  6  Taunt.  169.  463. 

(x)  5  B.  &  Aid.  615;  13  East,  554.    As  to  (c)  11  Mod.  86. 

setting  ont  divided  sentences,  as  if  they  fol-  (d)  4  B.  &  V.  247;  6 IX  &  R.  296  S.  0. 

lowed  coutuiuously,  1  Stark.  Slander,  2d  ed.  le)  2  B.  &  Aid.  756. 

880.  (/)  Bnl.  N.  P.  6;  2  M.  &  Scl.  502;  Rep, 

(y)  10  Bar.  &  Cress.  274;  13  East,  554.  tcnip.  flardw.  305,  306;   1   Caraph.  353;    13 

h)  3  M.  &  Sel.  110;  1  IVL  &  Sel.  287.  East,  554;  see  1  Stark.  Slander,  2d  ed.  369  to 

(a)  4  T.  R.  217 ;  Bui.  N.  P.  5;  post,  vol.  ii.  383. 

. £. — — . .     -     . — 

(1)  In  an  action  for  a  libel  in  a  review,  it  ia  sufficient  to  set  out  the  contents  of  an  index,  (refer- 
ring to  an  article  in  the  body  of  the  roview,)  which  is  of  itself  a  libel ;  and  no  reference  need  be 
made  to  the  article  itself,  if  the  index  contain  per  se,  prima  facie  libellous  matter.  Buckingliam 
V,  Murray,  2  Carr.  &  Pay.  46. 

(2)  And  therefore  a  count  in  slander,  stating  merely  that  the  defendant  chan;:ed  the  plain dff 
with  the  crime  of  foi^jery,  is  bad.  Yuodt  v,  Yundt,  12  Serg.  &  Rawle,  427;  Blcsxinff  »'.  Davi^t, 
24  Wendell,  100.  But  In  Massachusetts,  in  an  action  for  slander,  a  count  setting  lortn  geneimllj 
that  the  defendant  charged  the  plaintiff  \^ith  a  crime,  (naming  it,)  is  good.  Allen  v.  Perkins.  1 7 
Pick,  369;  Whiting  v.  Smith,  13  Pick.  364;  Pond  v.  Hartwell,  17  Pick.  269;  Nye  i\  Otis,  8  Mass. 
122;  Stone  v.  Clark,  21  Pick.  51. 

And  under  such  a  declaration,  the  plaintiff  may  prove  tliat  the  words  spoken,  aUhoa<;h  not 
actionable  in  themselves,  were  rendered  so  by  reason  of  certain  extrinsic  facts,  by  their  referring 
to  those  facts  and  by  the  manner  in  wliich  they  were  u^ed,  although  the  declaration  contains  no 
averment  that  they  were  spoken  wtJi  reference  to  any  fact  whatever.  Allen  v.  Perkins,  1 7  Pick. 
869;  Pond  it.  Hart^vell,  17  Pick.  269. 

But  where  the  plaintiff,  in  an  action  of  slander,  counts  generally,  alleging,  that  the  defendant 
has  chai^d  him  with  a  certain  oflence,  the  court  has  authority  to  order  the  plaintiff  to  file  a  sped* 
fication  or  a  bill  of  particulars  of  the  ground  of  his  action,     fclark  i\  Munscll,  6  Metcalf,  373. 

(3)  Vide  Miller  v.  Miller,  8  Johns.  75;  Cock.  v.  Weatlierby,  5  Smedes  &  Marsh,  3.33.  Contm, 
Tracy  v.  Harkins,  1  Binn.  395.  But  see  M'Connell  u.  M'Coy,  7  Scrg.  &  Rawle,  223,  oTemiikig 
Tracy  v,  Harkins. 
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tliem  as  will  be  sufficient  to  sustain  his  action,  and  it  will  not  suffice  to    i^-    it** 
prove  equivalent  expressions  (g*)  (1).     Where  the  words  omitted  to  be  T^^^^'^m  ' 
proved  do  not  qualify  or  affijct  those  proved,  the  omission  is  immaterial,  cause  of  '^ 
as  where  the  words  were — "  Ware  hawk,  you  must  take  care  of  yourself  action. 
— ^mind  what  you  are  about;"  the  variance  was  immaterial  where  the 
plaintiff  failed  to  prove  the  words  "  mind  what  you  are  about "  (A).  Where 
some  of  the  words  were  not  actionable,  yet,  if  spoken  at  the  same  time  as 
the  actionable  words,  they  may  all  be  stated  in  one  coimt ;  but  if  words 
not  actionable  be  stated  by  themselves  in  a  distinct  count,  and  entire 
damages  be  given,  judgment  will  be  arrested  (i)  (2)  ;  and  words  *not  ac-  [  *403  ] 
tionable  may  be  given  in  evidence  in  aggravation  of  damages,  though  not 
stated  in  the  declaration  (A:)  (3) ;  and  it  has  even  been  decided  that 
^woris  actionable  of  themselves,  though  not  stated  in  the  pleadings,  may 
be  proved  in  order  to  show  quo  animo  the  words  declared  upon   were 
stated  (0- 

The  declaration  must  slww  a  publication  of  the  libel  or  slander ;  but  Tite  unlaic- 
any  words  that  denote  a  publication  are  sufficient  (w).     Aflkr  verdict^  an  >^p«W''«'- 
allegation  that  the  defendant  "  printed  and  caused  to  be  printed  a  libel  in  *^* 
a  newspaper,"  was  held  to  be  sufficient  (»).     And  an  averment  that  words 
were  spoken  "  in  the  presence  of  divers  persons,"  although  not  stating 
that  they  he^rd  or  understood  them,  is  sustainable  (o)  ;  but  it  is  not  cor- 
rect merely  to  aver  that  the  words  were  spoken^  omitting  the  words  "  and 
published^^  (p). 

In  an  action  for  a  libol  in  aforeiffn  language,  the  original  must  be  set 
out  (7) ;  and  it  seems  to  be  necessary  also  to  give  a  translation  in  Eng- 
lish (r)  ;  and  perhaps  if  slanderous  words  be  spoken  in  a  foreign  lan- 
guage, a  translation  of  them  should  be  set  forth  (5),  altliough  it  has  been 
considered  sufficient  to  aver  that  the  hearers  understood  such  language 
(/)  (4).  But  provincial  expressions  in  this  country  may  be  set  forth 
without  express  explanation  on  the  record  (w). 


iff)  2  Bast,  438;  Gib.  Law  and  Evid. 
229;  2  Saand.  74  b;  I  Salk.  11,  in  notes; 
Rep.  temp.  Hardw.  305,  306;  4  T.  R.  217  ; 
Bnl.  N.  r.  5;  2  Camp.  134;  I  Stark.  Slan- 
der, 374;  2  Esp.  R.  491  ;  and  see  4  Bing. 
261. 

[h)  4  Bing.  261 ;  6  Bing.  451. 

(1)  10  Co.  131  a;  2  Saund.  307  a,  n.  1  ;  3 
Wifai.  185  ;  Yin.  Ab.  Damages,  Q. 

(k)  Peake's  C.  N.  P.  125,  22,  166 ;  Bnl.  N. 
P.  7 ;  3  £sp.  133,  134 ;  1  Camp.  48 ;  bat  the 
defendant  may  prove  the  truth  of  these  words, 
2  Stark.  417. 

(/)  Id. ;  1  Campb.  48,  49. 

(m)  1  Saund.  242  n.  1  ;  1  Stark.  Slander, 
2ded.  358,411. 


(n)  2  Bla.  Rep.  1037,  Published,  or  caused 
to  be  published,  when  aided,  8  Mod.  328  ;  1 
Show.  125 ;  Yin.  Ab.  Libel,  K.  pi.  4. 

(o)  Cro.  Eliz.  480;  Noy,  57;  Goulds.  119; 
Cro.  Jac.  39  ;  Cro.  Car.  199. 

(;>)  Sty.  70;  1  Stark.  Slander,  2d  ed.  360. 

iq)  6  T.  R.  162  ;  3  M.  &  Sel.  116. 

(r)  See  3  B.  &  B.  201 ;  10  Price,  88 ;  1 
Saund.  242  a.  note  b.  5th  edit. ;  1  Stark.  Slan- 
der, 2d  edit.  368,  369 ;  Bayl.  on  Bills,  5th  edit. 
445. 

is)  Id. ;  sea  vide  I  Saund.  242  a,  note. 

{t)  1  Saund.  242  a,  note.     Sed  quart, 

(h)  Com.  Dig.  Action,  Defiunation,  G.  6;  1 
Rol.  Ab.  86,  pi.  1. 


f  1 )  It  is  sufficient  if  the  plaintiff  prove  the  substance  of  the  words.  Phillip's  Ev.  154 ;  Ward 
r.  Clark,  2  Johns.  12.  If  the  word^laid  are,  that  the  plaintiff  stole  the  goods  of  A.,  they  will 
not  bo  supported  by  proof  that  the  defendant  said  that  ho  stole  the  goods  of  B. ;  or  if  it  be 
charged  tliat  tlie  defendant  said,  that  the  plaintiff  conspired  with  B.,  C.  and  D.,  it  will  not  be  suf- 
ficient to  prove  that  the  defendant  said,  that  the  plaintiff  conspired  with  B.  and  C. :  these  being 
distinct  offences.  Johnston  t\  Tate,  6  Binn.  121.  Different  sets  of  words  importing  the  same 
charge,  laid  as  spoken  at  the  same  time,  may  be  included  in  the  same  count  Kathbon  v.  Emjgh, 
6  Wend.  407. 

(2)  Vide  Cheetham  v.  Tillotson,  5  Johns.  430. 

(8)  Vide  Thomas  v,  Crosswell,  7  Johns.  270,  271 . 

(4)  Wannouth  v.  Cramer,  3  Wend.  394 ;  Bechtell  v.  Shatter,  Wright,  107. 
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OP  TUE  DECLARATION. 


IV.       ITS 


UCClOil. 


4.  TIio  inu 
endoes. 


There  should  be  an  arerment  that  the  defendant  maliciously  published 
*''^"^*'^'  the  matter,  but  any  equivalent  expression,  as  "  wrongfully  and  falsely/' 
fauleof  *  ^^*  ^^1^>  ^^  seems,  sufl&ce  (x)  ;  the  word  maliciously  appeare  to  import  tliat 
the  words  vt^ore  falsely  uttered  (y)  ;  but  it  is  usual  and  better  to  state  that 
the  matter  was  ^'falsefy  and  malicioasly^^  published,  &c. 

We  have  already  adverted  to  the  statute  (2),  which  gives  the  Court  the 
power  to  permit  amendments  of  errors  in  setting  out  wrillen  instruments 
to  be  made  at  the  trial  of  the  cause  (a)  ;  and  tlie  enactment  in  3  &  4  W. 
4,  c.  42,  s.  23,  sliould  also  be  referred  to. 

4tlily.  The  inuendoy  as  "  he  (meaning  the  plaintiff,)  &c."  also  *re- 
quires  great  attention  and  cai^e  (ft).  It  is  merely  a  form  or  mode  of  in- 
[  *407  ]  troducing  explanation :  "  It  means  no  more  than  the  words  *  id  esty  '  scili- 
cet,^ or  '  meanings  or  '  aforesaid^  as  explanatory  of  a  svbjecl-maUer  svjffi- 
cienlly  expressed  before  ;  as  such  a  one,  meaning  the  defendant,  or  such 
a  subject,  meaning  the  subject  in  question"  (c).  It  is  only  explanatory 
of  some  matter  already  expressed  ;  it  serves  to  point  out  where  there  is 
precedent  matter,  but  never  for  a  new  charge  ;  it  may  aftply  what  is  al- 
ready expressed,  but  cannot  add  to  or  enlarge,  or  change  the  sense  of  tlie 
^  previous  words  (d)  (1).  Thus,  where  the  declaration  charged  that  tlie 
slander  was  "  he  has  forsworn  himself,  (nieaning  that  the  plaintiff  had 
committed  wilful  and  corrupt  perjury,")  it  was  held,  that  as  there  was  no 
inducement  or  previous  or  other  statement,  that  the  words  related  to  faLe 
swearing  in  a.  judicial  proceeding,  the  declaration  was  bad,  for  tlie  inuendo 
could  not  extend  tlieir  meaning  (e?).  Whenever,  therefore,  an  induce- 
ment, or  prefatory  statement  of  the  existence  of  some  extrinsic  fact,  to 
whicli  the  libel  or  words  referred  is  essential,  the  omission,  as  we  have 
seen,  is  fatal  (/),  and  there  must  be  an  inuendo  expressly  referring  to  such 
mducement  (2). 

A  declaration  for  libel,  after  certain  introductory  matter,  which  was  im- 
material, because  not  properly  connected  with  the  libel,  set  out  the  follow- 
ing publication  "  of  and  concerning  the  plaintiff:  " — "  Society  of  Guardians 
for  the  Protection  of  Trade  against  Swindlers  and  Shai-pers,  Ac.  I  (mean- 
ing defendant)  am  directed  to  inform  you  that  A.  B.  (meaning  plaintiff) 
and  C.  D.  are  reported  to  this  society  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof ;  (meaning  that  the  plaintiff  was  a  swindler 
and  a  sharper,  and  an  improper  person  to  be  a  member  of  the  said  socie- 
ty)." After  verdict  for  the  plamtiff,  it  was  held,  in  arrest  of  judgment  that 
the  inu.tndo  was  not  warranted  by  the  libel,  and  that  the  words  of  tlic  li- 


(x)  See  I  Sannd.  242  a,  note  2;  1  Stark. 
Slander,  2d  edit  433  ;  ante  390.  j)ost,  vol.  ii. 

(y)  1  T.  R.  493 ;  1  Stark.  Slander,  2d  cd. 
436;  ante  390,  391. 

(z)  9  Geo.  4,  c.  15. 

la)  Ante,9\%, 

\b)  See  1  Stark.  Slander,  418,  2d  edit ;  Selw. 
Slander,  III.  ;  I  Saund.  243,  n.  4. 

(c)  Ptr  De  Gray,  C.  J.  Cowp.  683. 

id)  I  Saund.  243,  note  4  :  see  oort,  rol.  ii. 
8  Eaat,  430,  431  ;  9  Id,  95. 

(e)  6  T.  R.  691  ;  Yclv.  27  ;  see  ante,  400. 


So,  if  the  declaration  be,  "he  has  burnt  my 
bam,"  ^  an  inuendo,  "  a  Bam  full  of  ccth  '*  U 
bad  ;  there  being  no  inducement  that  the  plain- 
tiff had  com  in  a  bam,  and  tliat  the  wotds  le- 
lated  thereto,  4  Coke's  Kep.  20. 

(/)  Ante,  400  to  403.  'Ihe  author,  honrevcr, 
ventures  to  assume  that  if  the  essential  mctKr 
to  be  averred  appear  in  any  pari  of  the  deilaia- 
tion,  however  out  of  order  or  clumsily,  stiU  if  it 
sufficiently  rdaie  to  and  control  the  other  pans, 
it  will  suffice. 


f  1)  M'aui^  V.  Ross,  5  Binn.  218.  Vide  Peltan  ».  Ward,  3  Caines,  76 ;  Thomas  v.  Croewell, 
7  Johns,  271  ;  Van  Vecthen  r.  Hopkins,  5  Johns.  211 ;  Van^han  v.  Havens,  8  Johns.  109  ;  CU» 
V.  Kimball,  16  Pick.  132  ;  Miller  v.  Maxwell,  16  Wend.  9 ;  Goodrich  v.  Wolcott^  3  Cowens,  231 ; 
M'Cuen  v.  Ludlum,  2  Harr.  12. 

(2)  See  Jacobs  o,  Tyler,  3  Hill,  572. 
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bel,  unexplained  by  ifitrodwstory  matter,  were  not  actionable  (^).    Tlie  in-    >v-  "« 
nuendo  cannot  supply  the  omission  of  a  necessary  inducement  of  matter;  parts,  &c. 
and  an  innuendo  introducing  new  facts  or  otherwise  than  by  reference  to  a  stlily.  The 
previous  inducement  is  fatally  defective  (A)  ;  and  a  statement  that  he  is  a  ^^',^^ 
regular  prover  under  bankruptcies,  ^^  meaning  tliat  plaintiff  was  accustom^ 
ed  to  prove  fictitious  debts  under  coirimissions,"  was  held  ill  without  a  pre- 
vious averment  that  the  defendant  had  been  accustomed  to  employ  the 
words  in  that  sense  (i). 

*An  innuendo^  though  it  may  in  tlie  particular  case  be  unnecessary,  will  [  *408  ] 
sometimes  limit  and  confine  the  plaintiff  in  Ills  proof,  to  show  that  the 
slander  had  the  meaning  thereby  imputed  to  it ;  thus,  where  the  plaintiff 
alleged  that  he  was  treasurer  and  collector  of  certain  tolls,  and  that  the 
defendant  spoke  of  him,  as  such  treasurer  and  collector,  certain  words, 
*'*'  therehf  meaning  tliat  the  plaintiff,  om  9nch  treasurer  and  eollector^  iiad 
been  guilty,"  &c.,  it  was  held  that  this  plaintiff  was  bound  by  the  innven- 
d»  to  prove  that  he  was  treasurer  and  coUecter  (Jt).  If  the  words  im- 
portea  either  fraud  or  felony,  but  by  the  innuendo  they  be  confined  to  the 
latter,  the  plaintiff  must  prove  tliey  were  spoken  in  the  latter  sense  (/). 
The  innuendo  affixing  a  particular  signification  to  tlie  slander  should 
therefore  never  be  unnecessarily  adopted,  as  is  too  frequently  the  case  (I). 
It  is  not  unusual,  even  after  setting  out  words  which  clearly  of  theynselves 
import  a  charge  of  felony,  to  add,  '^  thereby  then  meaning  that  the  plain- 
tiff had  feloniously  stolen,  Ac. : "  this  is  unnecessary  ;  and  as  it  is  a  state- 
ment of  a  mere  legal  conclusion,  is  improper,  though  it  may  be  surplus- 
age (m)  (1). 

On  the  other  hand,  where  new  matter  introduced  by  an  innuendo,  with- 
out any  antecedent  colloquium  or  statement  to  which  it  can  refer  to  leuppoi't 
it,  it  is  altogether  unnecessary  to  sustain  tlie  action,  then  the  innuendo  may 
be  rejected  as  surplusage  (n)  (2). 

6thly.    Little  explanation  need  here  be  given  with  regard  to  the  state-  sthly. 
ment  of  the  injury  or  damage  resulting  from  the  scandal^  because  the  ob-  Statement 
servations  which  we  shall  presently  make  as  to  the  statement  of  damages  ^^„  Dama- 
in  aU  actions  ex  delicto  will  equally  apply  to  an  action  for  a  libel  or  slan-  ^es. 
der  (p).    The  general  rule  is,  that  where  the  law  infers  damage,  and  the 
words  are  actionable  without  special  damage,  none  need  be  laid  in  the 
declaration ;  but  that  it  is  otherwise  when  the  words  are  only  actionable 
in  respect  of  the  particular  injury  resulting  from  them  (8). 

(^)  GoldBtein  v.  Foss,  6  B.  &  C.  154;  Af-  M.  675;  3  Tyr.  688,  8.  0. 

firmed  in  error,  1  M.  &  P.  402;  4  Bing.  489;  (m)  See  Cowp.  175,  5  East,  463;  1  Stark, 

aiid  2  Y.  &  J.  156,  S.  C.  SUnder,  2d  edit.  428.    The  general  rale  ante, 

{b}  Day  V.  Hobinson,  1  Adol.  &  £1.  554.  818,  221,  225. 

(£)  7  Bitig.  119,  and  see  note  (g)  supra,  (n)  9  East,  93 ;  1  Crom   &  M.  11 ;  ^  Cr.  & 

{k)  4  B.  &  C.  665 ;  7  D.  &  R.  121 ;  3  Campb.  J.  361 ;  1  Stark.  Slander.  2d  edit.  426. 

461  ;  7  Price,  544;  and  see  4  Bar.  &  Crea.  (o)  Ante,  395  to  399;  post,  418.    1  Stark. 

128.  Slander,  2d  edit.  439;  1  Saund.  243  c.  n.  5. 

(/)  3  Camp.  461,  Williams  v.  Stott,  1  Cr.  & 

1 1  Vide  Thomas  r.  CrosweU,  7  Johns.  272. 

[d)  Mix  V.  Woodward,  12  Conn.  285,  286 ;  Nestle  v.  Van  Slyrk,  2  HiU,  282. 
[.3)  Shipman  v.  Borrows,  1  Hall,  399 ;  Haroourt  v,  Harrison,  1  Hall,  474 ;  Dioyt  r.  Tan- 
\  20  Wend.  190.  So  in  an  action  for  overflowing  the  plaintiff's  land  by  the  erection  of  a 
<f<MTt  on  the  land  of  the  defendant,  in  which  the  nature  and  extent  of  the  alleged  injury  are 
n>ecially  described  in  the  declaration,  the  plaintiff  is  entitled  to  a  verdict  for  nonynal  damages, 
ihoogh  be  fail  to  prove  the  pardcalar  injniy  complained  of,  or  anv  other  actual  injury.  Pas- 
tori  us  O.Fisher,  1  Rawle,  27 ;  15  Mass.  194;  Gilmn.  227.  A  declaration  in  the  trespass  for 
entering  the  plaintiff's  hoose,  takfaig  his  goods,  and  terrifying  and  fiUsely  impriiioning  his  wife^ 

Vol.  I.  66  . 


408 


OF  THE  DECLARATION. 


IV.  ITS  6thly.  Having  ascertained  the  mode  of  stating  the  cause  of  adionj  the 
PARTS,  &c.  points  relating  to  several  counts  in  the  same  declaration  are  next  to  be  con- 
ethly.  Of  sidered.  The  rules  as  to  the  joinder  of  different  forms  and  causes  of  ac- 
001^  (p).  *^^^^  ^^^^  already  been  treated  of  (^)  ;  and  it  is  here  only  necessary  to  in- 
'  quire  when  or  to  what  extent  the  statement  of  the  sam^  cause  of  action  in 
different  counts  is  at  present  permitted  (1).  We  will  however  first  con- 
[  *409  ]  sider  tlie  practice  before  the  recent  rales,  and  then  *state  those  rules  and 

the  advisable  course  of  framing  declarations  as  respects  several  counts. 
iiic  prac-       Before  the  recent  pleadings  rules,  Hil.  T.  4  W.  4,  r.  5,  f  a  declaration 
lice  aniece-  might  consist  of  numcrous  counts,  aiid  the  jury  might  assess  entire  or  dis- 
p^Adiuff  "^  tinct  damages  on  all  the  counts  (r)  (2)  ;  and  it  was  usual,  particularly  in 
rules  of      assumpsit  and  in  actions  on  the  case  to  set  forth  the  plaintiff's  same  cause 
iu\.  T.  4,    of  action  in  various  shapes  in  different  comits,  so  that  if  he  failed  in  the 
'  "*'        proof  of  one  count  he  might  succeed  on  anotlier  («).     Such  additional 
counts  have  been  aptly  termed  safetj/  valves  (t).     The  variations,  however, 
must  even  then  have  been  substantial ;  for  if  the  different  counts  were  «o 
similar  that  the  same  evidence  would  support  each,  and  the  variation  was 
of  any  considerable  length  and  vexatiously  inserted  («),the  Court  would, 
on  application,  refer  it  to  the  master  for  examination,  and  to  strike  out 
the  redundant  counts,  and  in  gross  cases  direct  the  costs  to  be  paid  by  the 
attorney  (y)  (3)  :  but  imder  the  restriction  of  avoiding  as  mjich  as  possi- 
ble any  unnecessary  increase  of  the  costs,  it  was  advisable,  when  the  case 
would  admit,  to  state  in  various  counts  the  facts  in  different  ways,  corre- 
sponding with  the  evidence  which  might  probably  be  adduced,  and  such 
counts  were  in  general  progresj^ivcly  more  brief  and  concise ;  and  this  was 
particularly  necessary  in  special  assumpsits,  where  there  was  a  doubt  either 
as  to  the  consideration  of  the  terms  of  the  contract  or  its  legal  effect,  <»■ 
the  mode  in  which  the  plaintiff  had  performed  his  part,  or  the  defendant 
had  violated  his  (2;).     Thus,  in  a  special  action  of  assumpsit  for  a  breach 
of  promise  of  marriage,  if  the  defendant  promised  to  marry  upon  a  partic- 
ular day,  tlie  first  count  was  framed  accordingly^  but  for  fear  the  plaintiff 
should  not  be  able  to  prove  such  particular  pmmise,  it  was  usual  when 
tlic  evidence  would  probably  support  the  allegation,  to  add  a  count  to  mar- 
ry on  request,  another  to  marry  in  a  reas6nable  time,  and  another  to  mar- 
ry generally  (y).     So  in  declaring  on  a  contract  to  deliver  goods,  if  the 


(p)  In  general,  Stephen,  2d  ed.  309  ;  3d 
edit.  266,  267  to  277. 

(7I  Ante,  199. 

(r)  Pel-  De  Grey,  C.  J.,  3  Wils.  185.  In  C. 
P.  the  (^urt  would  compel  the  plaintiflT  to 
elect  in  the  term  after  the  trial  on  what  count 
lie  would  enter  up  a  verdict  taken  generally,  8 
Taunt.  36. 

(s)  3  Bla  Com.  SI).").  In  mixed  actions,  as 
q\ia>rf>  impedif,  nevcral  counts  are  admissible, 
and  often  essentia',  sec  1  Adol.  &  Ell.  394;  in 
indictments,  the  courts  ooject  to  tliere  heing 


several  counts,  when,  2  Staik.  Crim.  Law,  460 ; 
1  Chit.  Crim.  Law,  252. 

(0  Per  Vaughn,  B.,  in  2  Dowl.  76;  I 
Cromp.  &  M.  848. 

(w)  3  Smith,  1'3. 

(v)  1  New  Rep.  289;  Bcp.  T.  Hardw.  I»; 
see  the  former  practice  as  to  striking  out  swper- 
fluoiis  counts,  Tidd.  9th  edit  616;  and  3  rhit- 
ty's  Gen.  Prac.  638 ;  see  1  D.  &  R.  171,  508; 
1  Chit.  R.  709;  2Binff.  412. 

{x)  See  Stephen,  2d  ed.  315. 

ly)  Post,  vol.  ii. ;  1  M.  &  P.  239. 


was  held  ffood  after  verdict,  and  tliat  the  injury  to  the  wife  should  bo  taken  as  a  matter  of  aggra- 
vation only.  Ilcminway  v.  Saxton,  3  Mass.  222.  And  see  Dimmett  v.  Eskridge,  6  Mnnf.  308; 
Sampson  r.  Coy,  15  Mass.  493 ;  Treat  v.  Bather,  7  Conn.  275 ;  Butler  v.  Kent,  19  Johns.  223. 

(1 )  Two  counts  are  inadmissible  in  a  writ  of  right  or  of  replevin.    Boston  v.  Otis,  20  Pick.  30; 
Hart  V.  Fitzgerald,  2  Mass.  509. 

(2)  Vide  Neal  c.  Lewis,  2  Bay,  206. 

(3)  See  the  people  r.  The  New  York  C.  Pleas,  19  Wend.  113. 

t  See  American  Editor's  Preface. 
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stipulation  was  to  deliver  wlUiin  a  specified  time  and  at  a  particular  place,    '▼•  "«! 
the  first  count  was  adapted  to  such  facts,'  and  the  second  to  deliver  on  re-  ^^^"^^  ^ 
quest  or  generally,  and  a  third  within  a  reasonable  time  (^) ;  and  it  was  ^^^iV*.  *'^ 
frequently  advissJble  to  declare  in  different  coiuits,  tlie  one  on  an  execute-  couiite. 
ry,  the  other  on  an  executed  consideration,  the  first  to  *admit  of  evidence 
of  the  defendant's  stipulation  at  the  time  of  entering  into  the  contract, 
the  other  of  subsequent  admissions  or  promises.     And  we  have  seen  tliat 
in  an  action  at  the  suit  of  an  executor  or  administrator,  it  is  frequently 
necessary  to  add  a  set  of  counts  on  pi-omises  to  the  plaintiff  in  liis  repre-     * 
sentative  capacity,  in  order  to  admit  of  evidence  of  a  promise  or  acknowl- 
edgment to  the  plaintiff,  to  take  the  case  out  of  the  statute  of  limita- 
tions (a).     It  was  usual  also  to  add  such  common  counts  as  were  applica^ 
ble  to  any  part  of  the  plaintiff's  case  (A),  and  after  the  indebUalus  count 
for  work  and  labor,  or  goods  sold,  &c.  it  was  usual  to  add  a  quantum  me- 
rail  or  valebant  count  (c))  though  the  latter  we  have  seen  had  of  late  been 
considered  unnecessary  (d). 

Also  in  debt  on  simple  contracts,  legal  liabilities,  and  penal  statutes,  it  ^ 

was  frequently  advisable  to  vary  the  statement  of  the  cause  of  action  in 
different  counts.  But  in  debt  on  specialties  and  records,  and  in  covenaniy 
as  the  instrument  declared  iipon  could  not,  if  due  care  were  ^aken,  vary 
from  the  statement  in  the  declaration,  one  count  would  in  general  suffice. 
In  an  action  upon  a  deed,  of  which  a  profert,  or  an  excuse  for  it,  might  bo 
necessary,  if  it  were  doubtful  whether  the  deed  could  be  produced  or 
whetlier  it  were  in  the  possession  of  the  defendant,  or  be  lost  or  destroyed, 
it  was  proper  to  declare  in  one  count,  stating  the  profert ;  in  another  coiuit, 
stating  the  deed  to  be  in  the  possession  of  the  defendant ;  and  in  a  third, 
that  it  was  lost,  &c.  (e)  ;  bo  that  the  risk  of  being  restricted  to  making  a 
profert  without  being  able  to  give  oyer,  or  of  alleging  an  excuse  which 
could  not  be  established,  might  be  avoided. 

In  declarations  for  torts^  several  counts  for  the  same  cause  of  action 
were  also  frequently  advisable,  particularly  in  actions  for  words  which  are 
usually  stated  in  different  ways,  and  sometimes  with  different  innuendoes 
so  as  to  meet  the  probable  evidence  (/).  In  trespass,  if  there  had  l>een 
two  or  more  assaults,  it  was  proper  to  insert  as  many  counts  as  there  were 
i^KsauIts,  in  order  to  avoid  the  necessity  for  a  new  assignment  (g*)  ;  and  if 
chore  were  only  one  count,  and  the  plaintiff  failed  in  proving  one  battery, 
ne  could  not  after  attempting  to  do  so  give  in  evidence  another  assault,  as 
lie  might  do  if  there  had  been  two  counts  (A).  So  in  trespass  quare  clau-- 
sumfregity  if  there  have  been  any  asportation  of  personal  property,  it  was 
usual  to  insert  two  counts,  in  the  first  charging  an  injury  to  the  land  and 
taking  the  goods  there,  which  is  in  its  nature  local  and  must  be  proved  as 
laid ;  and  in  the  second  declaring  merely  for  the  asportation  of  tiie  goods, 
which  is  transitory,  and  may  be  supported  though  the  taking  *be  proved  [  *411  ] 
elsewhere  (t)  (1).    And  where  there  had  been  an  atportation  of  personal 

(z)  Id.  164,  165.  (/)  Po§t,  Tol.  u. ;  in  Replevin,   Yin.  Ab. 

(a)  Atde,  359.  360.     See  the  fonn,  po§t,  toL  Declaration,  Q. 
iu ;  and  see  fully  the  form  in  foxwist  9.  Tre-  {g)  1  Sannd.  299,  n.  • ;  1  T.  R.  479 ;  poet,   . 

maine,  2  Saond.  207,  208.  vol.  it. 

(h)  ArUe,  339  to  360.  (A)  1  Campb.  473. 

(r)  3  Bta.  Com.  295.  (i)  Per  Boiler,  J.,  1  T.  R.  479 ;  and  aee  7 

id)  Ante,  343  ;  2  Sannd.  122  a.  East,  325. 

(r)  4  East,  585 ;  1  Esp.  Rep.  337  ;  pott^  vol.  U. 

( 1 )  Where  in  trespajs  for  breaking  the  plaintiff's  close,  and  taking  away  his  chattels,  the  dccla- 
ratton  does  not  contain  a  count  for  only  taking  the  chattels,  the  plaintiff  cannot  recover  for  taking 
tUcin,  nnless  he  proves  a  breach  of  the  close.    Ropps  v.  Barker,  4  Pick.  239. 
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IV.  IT8    property,  (which  in  the  case  of  roots,  earth,  or  other  matter  affixed  to  the 
FARTB,&o.  jff^^/iQi^^  must  be  an  actual  carrying  aii>ay  from  the  laixl  where  the  same 
^*jy\  ^  was  dug,  &c.  and  not  a  mere  conveyance  of  it  to  another  part  of  the  prem- 
^onts.       ^^3  where  tlie  same  was  dug)  (A:),  it  was  expedient  to  insert  the  common 
asportavit  count  (/).    If,  however,  a  declaration  in  trespat  s  contained  two 
counts,  and  the  defendant  pi  jaded  not  guilty  to  the  first,  and  siiffered  judg- 
ment by  default,  as  to  the  other,  and  on  the  trial  the  plaintiff  only  proved 
one  act  of  trespass,  to  which  tlie  second  count  was  ^yplicable,  he  was  not 
*    entitled  to  a  verdict  on  the  first  (ira).     So  if  a  declaration  contained  two 
counts  in  fact  on  the  same  bond  or  instrument,  and  the  defendant  pleaded 
a  plea  applicable  to  both  the  counts,  and  also  a  special  pica  which  was  an 
answer  to  the  first  count  only,  and  such'  special  plea  was  substantiated, 
then  tlio  plaintiff  could  not  at  the  trial  abandon  tlie  first-  count  and  pro- 
ceed on  the  second,  so  as  to  avoid  tlie  effect  of  the  special  plea  (n)  (1). 

la  tlie  adoption  of  several  counts  care  must  be  taken  that  there  be  no 
misjoinder  ,{p)\     The  jury  may  indeed  assess  entire  or  distinct  damages  on 
>  each  of  the  coiuits  (2)  when  separate  injuries  have  been  proved  (;?).    If 

disliacl  damages  be  assessed,  judgment  may  be  given  upon  either  of  the 
counts ;  but  if  the  jury  find  enlwe  damages  <mi  all  the  counts,  the  judg- 
ment must  be  entire,  in  which  case  if  one  of  the  counts  be  insufficient 
judgment  will  bo  arrested,  or  a  writ  of  error  be  substantiable  (jq)  (3),  and 
the  judgment  will  be  arrested  in  iotOj  and  no  venire  de  novo  awarded  (r) 
(4).  In  case  tlierefora,  if  there  be  an  insufficient  count,  if  the  mistake 
be  discovered  before  verdict,  it  is  expedient  to  strike  it  out  by  leave  of  the 
judge,  or  to  enter  a  nolle  prosequi  as  to  such  count ;  or  at  the  trial  to  take 
u  verdict  only  on  the  sufiicient  counts,  cautiously  avoiding  to  give  evidence 
in  support  of  the  bad  count.  However,  where  a  general  verdict  has  been 
taken  and  evidence  given  only  on  tlie  good  counts,  the  Court  will  permit 
the  verdict  to  be  amended  by  the  judge's  notes,  &c.  (5)  ;  and  if  it  appear 

ik)  HuUock,  76.  1  Nov.  k  Man.  321. 
m  Hallock,  74  to  84 ;  and  see  7  East^  326 ;  ip)  Id. 

and  ;)osf,  vol.  !i.  ns  to  costs.  \q)  Cowp.  276;  3  Wils.  185  ;  2  Sanad.  161 

(w)  7  T.  R.  727.  b ;  Doun;l.  722,  730;  3  M.  &  Sel.  110. 
\u)  And  seo  ctnte,  a39.  340.  (r)  Id.  ibid. 

\o)  As  to  misjoinder,  see  ante,  199  to  206; 

(1)  Driggs  V.  EockweU.  11   Wend.  506. 

(2)  Vide  Bumham  v,  Webster,  5  Mass.  269.  And  the  plaintiff  may  enter  a  fwUe  proBeqvi  at  to 
the  insufficient  count.    Livingston  v.  Livingston,  3  Johns.  1 89. 

C:i)  Vide  Backos  r.  Richardson,  5  Johns.  476;  Cheetham  v.  Tilfotson,  Id.  435;  Bajraxd 
r.  Malcom,  2  Johns.  573;  Van  Rensselaer  v.  Platner»  2  Johns.  Cas.  18,  21,  23;  Hopkins  v. 
Bccdlc,  1  Caines,  349;  Vaughan  v.  Havens,  8  Johns.  110;  Benson  v.  Swift,  2  Mass.  53; 
Pell  V.  I^vett,  19  Wend.  546 ;  S.  C.^  22  Wendell,  369 ;  Bodley  i;.  Roop.  6  Blackf.  158.  Contra 
Neal  t'.  Lewis,  2  Bay,  204 ;  Neilsoa  v.  Emenon,  2  Bay,  439 ;  Blanchard  v.  Fiskc  2  N.  Hamp. 
398.  Where  in  an  action  of  covenant,  several  breaches  were  alleged,  and  a  discharge  pleaded  as 
to  part,  on  which  the  defendant  had  jud;;meut  on  demurrer,  and  issue  taken  as  to  the  residue,  and 
a  general  verdict  for  the  plaintiff,  it  was  intended  tiiat  the  verdict  was  for  such  breaches  onlj  as 
were  not  covered  by  the  special  plea.    Eastman  v.  Chapman,  1  Daj,  30. 

(4)  See  Goidon  v.  Kennody,  2  Binn.  287.  But  in  Hopkins  v.  Beedle,  1  Caines,  347,  where 
judgment  was  arrested  on  account  of  entire  damages  having  been  given,  some  of  the  counts  in  tho 
dechiratioQ  \mng  bad,  the  conrt  said  that  the  plaintiff,  on  application,  might  have  been  entided  to 
a  venirp  de  noro,  on  payment  of  costs.    And  in  another  case,  Lyle  t^.  Cayson,  1  Caines,  581,  wheie 


judgment  went  by  default,  the  conrt  held  that  the  plaintiff  was  entitled  to  a  writ  of  inquiry  de 
on  payment  of  costs.    Ei  Vide  Livingston  v.  Rogers,  1  Caines,  588. 

(5)*  Ace.  Union  Turnpike  Company  v.  Jenkins,  I  Caines,  318.  Et  ride  Stafford  v.  Oreen,  1 
Johns.  505;  Van  Rensselaer  p.  Flatner,  2  Johns.  Cas.  17;  Roe  v.  Cmtchfield,  1  Hen.  &  Man. 
365;  Roulaine  v.  M'Dowall,  1  Bay,  490;  Cooper  r.  Bissel,  15  Johns.  318;  Cornwall  v. 
Gould,  4  Pick.  146 ;  Patten  v,  Gomey,  16  Mass.  187 ;  Paul  v.  Haiden,  9  Seig.  &  B.  23 ;  Noifis 
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by  the  judge's  notes  that  ilie  jury  calculapted  the  dami^  on  evidence  ap-    ^-  i^" 
plicable  to  the  good  count  only,  tlie  judge  will  amend  the  postea  by  direct-  ^^™' 
iiig  that  the  verdict  be  rendered  on  those  counts,  tliough  evidence  was  ^^^ 
given  applicable  to  tlie  bad  count  also  («).    And  where  judgment  has  been  oonntB. 
given  on  demurrer  or  by  nU  dicet  in  favor  of  the  plaintiff,  he  may,  after 
entering  judgment  for  himself  upon  the  whole  *declaratiou,  upon  discover- 
ing any  error  in  one  of  the  counts,  waive  Ids  judgment  on  tliat  count  and 
enter  it  for  the  defendant  (t)  (1).    A  nolle  prosequi  as  to  one  count  does 
not  preclude  the  plaintiff  from  proceeding  at  the  tnal  upon  another  count, 
which,  although  apparently  for  n  different  oause  of  aetion,  is  in  reality 
founded  on  the  demand  which  might  have  been  ceeovered  upon  the  count 
which  the  plaintiff  abandoned  (ti). 

The  coats  also  were  always  to  be  considered  in  adding  several  counts,  costs  of 
Before  the  late  rules  the  law  was  thus, — ^where  the  plaintiff  obtained  a  ver-  aeYeral 
diet  only  upon  one  of  several  counts  or  issues,  whether  in  the  King's  Bench  ^^^(')- 
or  Common  Pleas,  he  was  only  entitled  to  the  costs  relating  to  tlie  trial  of 
such  issues ;  and  the  defendant  was  not  allowed  tlie  costs  of  the  counts  foimd 
for  liim,  though  upon  supposed  causes  of  action  different  from  that  m  respect 
of  which  the  plaintiff  recovered  (y) ;  and  the  same  rule  prevailed  where  a 
defendant  succeeded  on  a  demurrer  as  a  part  of  the  plaintiff's  demand, 
and  the  plaintiff  had  obtained  a  verdict  as  to  tlie  residue,  in  which  case 
no  costsr  were  allowed  to  the  defendant  in  req)ect  of  tlie  demurrer  (z) :  but 
if  there  were  two  distinct  causes  of  action  in  two  separate  counts,  and  as 
to  one  the  defendant  suffered  judgment  by  default,  and  as  to  the  other  took 
issue  and  obtained  a  verdict,  he  was  entitled  to  judgment  for  his  costs  on 
the  latter  count,  notwithstanding  the  plaintiff  was  entitled  to  judgment  and 
costs  on  the  first  count  (a).  It  was  considered  that  where  tiie  plaintiff  in 
different  counts  varied  the  statement  of  the  same  cause  of  action  for  fear 
of  a  variance  and  nonsuit  on  the  trial,  and  succeeded  upon  one,  it  was  but 
reasonable  that  he  should  not  be  punished  with  the  payment  of  costs  in 
respect  of  such  other  of  the  counts  as  he  might  not  be  ahle  to  prove ;  but 
that  where  he  unnecessad:ily  and  without  foundation  proceeded  in  the  same 
declaration  in  different  counts  for  distinct  causes  of  action,  requiring  the 
defendant  to  adduce  diff^ent  or  additional  evidence  to  resist  them,  it 
might  be  more  reasonable  to  allow  the  defendant  the  costs  of  such  im- 
proper counts,  and  of  the  evidence  which  the  defendant  adduced  to  negative 
them  (6) ;  but  according  to  the  practice  the  defendant  was  not  in  either 
caM  entitled  to  costs  (e)  (2). 

(s)  S  Saund.  171  b;  DougL  730;  10  Moon^ 
446,  452  a;  Tidd,  9th  ed.  901,  713. 

(t)  2B.  &P.49. 

(tf)  1  R.  &M.  311. 

(x)  See  Tidd.  9th  ed.  917,  971, 

(y)  2  B.  &  P.  334;  5  Zast,  961 ;  S  Mmh. 
set ;  S  M.  &  Sel.  328 ;  16  East,  129.  In  Tidd, 
4th  edit.  874.  n.  8,  and  5  East,  263»  the  pmc- 
tice  of  the  Common  Plewi  v  stated  otheiviw, 
bat  the  case  in  2  B.  &  P.  334,  appean  to  hanpe 

r.  Durham,  9  Cowen,  151 ;  SajTre  v.  Jewett,  12  Wend.  135;  Clarke  v.  Lamb,  6  Pick.  512;  Jones 
V.  Kennedy,  II  Pick.  124;  Walker  v,  Dewioff,  8  Pick.  520;  tfackson  v.  Cannon,  2  Cowen.  615; 
Hnnlej  v.  Lewin,  5  Ham.  227 ;  Girafd  v,  Stjles.  4  Yeales,  1 ;  Scott  v.  Galbraith,  1  Dall.  134. 

(1 )  Contra  Bachns  v.  Richardson,  5  ^ohns.  476.    Unless  he  obtain  leave  of  the  court  to  do  so. 
Had. 

(2)  If  jqdgment  is  arrested  fi>r  one  bad  count,  the  defendant  is  entitled  to  his  Ml  costs  on  all  tin 
I,  as  te  party  prevailing.    Qibson  v,  Waterhonse,  5  Oreenl.  19. 


aseaped  obsenratioB ;  and  see  Tidd,  9th  ed.  974» 
975. 


in  2  B.  * 
p.  335,  and  Lord  Kenyon's  in  6  T.  R.  601. 

ie)  2  B.  4b  P.  335;  5  East  261 ;  Tidd,  971, 
972 ;  Hopkins  v.  Barnes,  2  Price,  136 ;  and  sea 
Jenris's  Rnks  Hil.  T.  2  W.  4,  r.  74,  note  (x). 
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At  length  however  the  General  Rule,  Hil.  T.  2  W.  4,  r.  74,  ordered 
TAMTs,  ,  #44  ^Yisx  no  costs  shall  be  allowed  on  taxation  to  a  plaintiff  upon  anj  coiuits 
^^vrad^^  or  issues  upon  wliich  he  has  not  succeeded;  and  the  costs  of  all  issues 
counts.  found  for  the  defendant  shall  be  deducted  from  the  plaintiff's  costs ; "  and 
The  exist-  it  has  been  held  that  the  general  issue  to  a  declaration  containing  many 
^s  ^^'  counts  'creates  as  many  issues  within  the  meaning  of  this  rule,  and  the 
W.4  C.74  defendant  is  now  entitled  to  costs  upon  every  count  on  which  the  plaintiff 
asto'costs'  fails  (d),  and -the  rule  applies  to  each  separate  count  in  qectment  (e); 
?£^^™^  and  it  has  been  held  that  if  the  plaintiff  do  not  prove  all  the  words  in  a 
count  in  slander  the  defendant  is  entitled  to  the  costs  of  the  pleadings 
found  for  him  (/).  The  decisions  and  practical  operations  upon  this 
rule  have  been  pointed  out  in  another  work,  to  wliich  the  reader  is  re- 
ferred (». 

Form  of  In  framing  a  second  or  subsequent  count  for  the  same  cause  of  action, 
subs^uent  ^j^re  was  and  still  is  essential  to  avoid  any  unnecessary  repetition  of  tlie 
^  same  matter ;  and  by  an  inducement  in  the  first  count,  applying  any  mat- 

ter to  the  following  counts,  and  by  referring  concisely  in  the  subsequent 
counts  to  such  inducement,  much  imnecessary  prolixity  may  be  avoided; 
and  this  is  usual  in  actions  for  words,  and  proper  to  be  attended  to  in  all 
cases  (A)  (1).  But  unless  the  second  count  expressly  refers  to  the  first, 
no  defect  therein  will  be  aided  by  the  preceding  coiuit ;  for  fliough  both 
counts  are  in  the  same  declaration,  yet  they  are  for  all  purposes  as  distinct 
as  if  they  were  in  separate  declarations ;  and  consequently  they  must  in- 
dependently contain  all  necessary  allegations,  or  the  latter  count  must  ex- 
pressly refer  to  the  former  (<)  (2).  The  commencement  of  a  second  count, 
**And  whereas  also,"  Ac,  is  sufficiently  positive  (A).  In  order  to  avoid 
any  objection  on  the  ground  of  duplicity  (Z),  it  is  advisable  to  insert  in  the 
second  count  for  the  same  cause  of  action,  the  word  "  other  "  goods,  Ac. 
(fit)  or  in  ejectment  "other"  messuages,  Ac.  (n);  but  after  verdict  the 
[•414]  *Coiirt  will  not  intend  the  goods,  Ac.  mentioned  in  the  second  coiuit  to  be 
the  same  as  those  in  the  first,  imless  it  be  expressly  so  stated  (o). 


i 


d)  Cox  V.  Thomson,  2  Crom.  &  Jer.  498. 

e)  Doe  V.  Webber,  1  Har.  Rep.  10. 
/)  Pradhommc  v.  Fraser,  1  Har.  Rep.  5. 
V/»  3  Chittv's  Gen.  Prac.  467  to  479. 


\h)  See  the  observadonB  of  Lawrence,  J.,  7 
East,  50<,  and  2  Hen.  Bla.  131,  132;  2  Wils. 
114,  115;  Cro.  Eliz.  240;  2  Bla.  Rep.  1038; 
and  precedents.  Crown,  Circ.  Comp.  9th  edit. 
(1820) ;  post^  vol.  ii.  In  a  seoond  eoont,  on  a 
deed  or  agreement,  it  is  not  unusual  to  com- 
mence the  count  by  alleging  that  **  the  deed  or 
agreement  in  the  first  count  mentioned,  having 
been  made  aa  therein  mentioned,"  &c.  But  it 
would  seem  to  be  more  correct  to  aver,  that  'a 
certain  f^eir  deed  or  agreement  was  made  be- 
tween the  parties  containing  the  like  terms  and 
stipulations  as  were  and  are  contained  in  the 
deed  set  forth  in  ti)C  first  count;"  for,  as  ob- 
served by  Mr.  Serjeant  Stephen,  (2d  ed.  318, 


319,)  Whether  the  subjects  of  several  counts  be 
recduf  distinct  or  identical,  they  must  always 
purport  to  be  founded  on  distinct  causes  of  ac- 
tion, and  not  to  refer  to  the  same  matter.  This 
is  evidently  rendered  necessary  b^  the  rate 
against  duplicity,  (see  ante,  226,)  which,  though 
evaded  as  to  the  declanidon  by  the  use  of  sev- 
eral counts  in  the  manner  here  described,  is  not 
to  be  direcdy  violated. 

(t)  Bac.  Ab.  Fleas,  and  Pleading,  B.  L 

{k)  Post,  vol.  ii. 


(/)  See  ante,  226. 
\m] 


,  t)  2  Ld.  Ravm.  852;  7  Mod.  148.  S.  C; 
Com.  Dig.  Pleader,  C,  33;  Med  vide  Salk.  213} 
■ee  tupra  n.  {h). 

(n)  2  Stni.  908. 

(o)  Salk.  213;  Bac  Ab.  Pleas,  B.  1;  Vis. 
Ab.  Declaration. 


(1 )  It  is  unnecessary  in  slander  fb  pre&ce  each  count  with  all  the  inducements  and  allegadoni 
contained  in  the  first;  a  reference  in  the  several  counts  to  the  allegations  in  the  fini  is  sufficient. 
Loomis  V.  Swick,  3  Wend.  205;  Nestle  o.  Van  Slyck,  2  Hill,  282. 

(2)  Where  there  is  special  demurrer  to  the  whole  declaration,  a  count  which  is  bad  cannot  be 
tefened  to,  for  the  poipose  of  helping  out  another  count    Kelson  v.  Swan,  13  Johns.  483, 
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It  not  iinjBrequently  happens  that  the  defendant  attempts  to  defeat  the  ad-    ^'  its 
vantage  to  be  derived  from  several  counts,  by  alleging  in  his  plea  thereto  ^^*^^'  *^- 
that  the  supposed  causes  of  action  therein  mentioned  are  one  and  the  same  ^^^y-  Of 
cause  of  action,  and  then  showing  matter  which  is  only  an  answer  to  one  coimts. 
cause  of  action  (1)  as  in  the  instance  of  two  counts  for  assaults,  the  plea  Pleading 
often  has  been,  "  that  the  assaults  in  the  different  counts  are  but  one  and  '<>  ««wai 
the  same ;  and  then  son  assault  demesne  to  the  whole,  has  been  pleaded  (p).  ^^^i^ 
This  mode  of  pleading  is  bad  on  demurrer  (q)  ;  but  if  the  plaintiff  r^Zy  ©faction, 
to  the  plea  instead  of  demurring,  he  admits  the  allegation  that  there  is 
but  one  cause  of  action,  and  is  restricted  thereto  at  the  trial  (r).    The 
plaintiff  should  therefore  in  such  case  demur,  if  it  be  material  to  him  to 
rely  upon  each  separate  count,  and  not  to  be  limited  to  proof  of  one  cause 
of  action :  for  if  there  be  two  distinct  causes  of  action,  he  might,  it  should 
seem,  traverse  and  take  issue  upon  the  allegation  that  the  torts  are  one 
and  the  same. 

Tlie  common  law  right  to  introduce  several  counts  into  the  same  dec-  The  rale 
laration,  in  fact,  for  the  same  subject  viatter  of  complaint ^  and  varying  y^^'T^'  ^' 
from  the  first  count  only  in  statement^  description,  or  circumstances^  hav-  5,  e,  7. 
ing  been  vexatlously  abused,  and  the  necessity/  for  permitting  such  variar  prohibiting 
tions  having  been  removed  by  the  3  &  4  W.  4,  c.  32,t  s.  24,  giving  the  ^^  ^^ 
judge  power  to  amend  pending  the  trial  of  an  action  in  almost  every  case  decisions 
of  variance^  not  prejudicing  the  opponent  on  the  trial  of  the  merits,  the  hereon. 
Beg.  Gen.  Hil.  Term,  4  W.  4,  reg.  5,t  after  reciting  that  consequence, 
then  limits  the  use  of  several  counts. 

Reg.  5  orders,  that  several  counts  shall  not  be  allowed,  unless  a  distinct  Sevena 
subject-matter  of  complaint  is  intended  to  be  established  in  respect  of  each ;  ^^^^  "^^ 
nor  sliall  several  pleas,  or  avowries,  or  cognizances  be  allowed,  unless  a  allowed! 
distinct  ground  of  answers  and  defence  is  intended  to  be  established  in 
respect  of  each. 

Therefore  counts  founded  on  one  and  the  same  principal  matter  of  com-  Instances 
plaint  but  varied  in  statement,  description,  or  circumstances  only,  are  not  *?  deciara- 
to  be  allowed.  ^       ^      ^  ^'  uons. 

JEx,  gr.  Counts  founded  upon  the  same  contract,  described  in  one  as  a  Contract 
contract  without  a  condition,  and  in  another  as  a  contract  with  a  condi-  ^^^  ^°^' 
tion,  arc  not  to  be  allowed ;  for  they  are  founded  on  the  same  subject- 
matter  of  complaint,  and  are  only  variations  in  the  statement  of  one  and 
the  same  contract. 

So,  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange  Non-delir- 
in  payment,  according  to  the  contract  of  sale,  for  goods  sold  •and  deliver-  ?^  ^^^^ 
ed,  and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be  ment^ 
allowed.  r  *4i5  i 

So,  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  Not  ac- 

i)rice  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  al-  ^^^« . 
^^^d.  for  ^SS^ 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  con-  bills  and 
sideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be  ^^^' 
considered  as  founded  on  distinct  subject-matters  of  complaint ;  for  the 


SI 


See  po8i,  toI.  iii.  (r)  1  B.  &  M.  118. 

See  Index^  "  Quce  $mU  eadem," 


(1)  See  Colby  v,  Everett,  10  N.  Hamp.  329. 
t  See  Amencan  Editor's' Preface. 
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debt  and  the  security  are  different  contracts,  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  sam^  policy  of  insurance  are  not  to  be  allowed. 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and 
received,  to  recover  back  the  premium  upon  a  contract  implied  by  law,  arc 
to  be  allowed. 

Two  counts  on  tlie  same  charter-party  are  not  to  bo  allowed. 

But  a  count  for  freight  upon  a  cliarter-party,  aua  xor  Ireiglit/vo  rota 
itineris^  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land  for 
the  same  time,  are  not  to  be  allowed. 

In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  injury, 
varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  same  actions  for  nonfeasance,  several  counts  founded  on  varied 
statements  of  the  same  duty  are  to  be  allowed. 

Several  counts  in  trespass  for  acts  cpmmitted  at  the  same  time  and  place, 
are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  asmimprnt  to  be  due  in 
respect  of  several  matters,  ex.  gr.^  for  wages,  work  and  labor  as  a  hired 
servant,  work  and  labor  generality  goods  sold  and  delivered,  goods  bar- 
gained and  sold,  money  lent,  money  paid,  money  had  and  received,  and 
the  like,  the  statement  of  each  debt  is  to  be  considered  as  amounthig  to  a 
several  count  within  the  meaning  ot  the  rule  which  forbids  the  use  of  sev- 
eral counts,  though  one  promise  to  pay  only  is  alleged  in  consideration  of 
all  the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated  may  be  join- 
ed with  any  other  count  for  a  money  demand,  though  it  may  not  be  in- 
tended to  establish  a  distinct  subject-matter  of  complaint  in  respect  of  each 
of  such  counts.. 

^  The  rule  whidi  forbids  the  use  of  several  counts  is  not  to  be  considered 
as  precluding  the  plaintiff  from  alleging  more  breaches  than  one  of  the 
same  contract  in  the  same  count. 


Instances 
of  pleas 
ana  avow- 
ries, &c. 

[  Mie  ] 


The  cases 
above  men- 
tioned as 
instances 
only. 

Departoio 
fiom  these 
rules  how 
taken  ad- 
vantage of. 


Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  princi- 
pal matter,  but  viaried  in  statement,  descriptions,  or  circumstances  only, 
(and  pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed. 
The  rule  then  contains  directions  as  to  the  pleas  of  payment ;  accord  and 
satis&ction ;  release ;  liability  of  third  *party ;  agreement  to  forbear  in 
consideration  of  liability  of  third  party ;  lib.  tern.,  easement,  right  of  way, 
right  of  common,  common  of  turbary  and  estovers ;  distress  for  rent,  and 
damage /eo^ant,  and  avowries  for  distress  for  rent. 

The  rule  then  declares  that  the  examples  in  this  and  other  places  sp^ 
cified  are  given  as  ifistancee  only  of  the  application  of  the  rules  to  which 
they  relate ;  but  the  principles  contained  in  the  rules  are  not  to  be  con- 
sidered as  restricted  by  the  examples  specified. 

When  more  than  one  count,  plea,  avowry,  or  cognizance,  shall  have 
been  used  in  apparent  violation  of  the  preceding  rule,  tide  opposite  party 
shall  be  at  hberty  to  apply  to  a  judge  («),  suggesting  that  two  or  more  of 
the  counts,  pleas,  avowries,  or  recognizances,  are  fomided  on  the  same 


(s)  Semble,  that  aooofdiiw  to  Templar  v. 
Melton,  Hil.  T.  ISSe,  C.  F.  tiie  application 
most  in  fiist  instance  be  Co  a  judge  at  Vkambert, 


and  it  is*  donbtftd  whether  there  can  ba 
peal  to  the  Coort;  and  see  Chittj's  Gen. 
35|  n.  («}• 
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siibject-mattor  of  complaint  or  ground  of  answer  or  defence,  for  an  order     »v-  "s 
that  all  the  counts,  pleas,  avowries,  or  recognizances,  introduced  in  viola-  ^^^''^'     • 
tion  of  the  rule,  be  struck  out  at  the  cost  of  the  party  pleading;  where-  ^^}''l  ^ 
upon  the  judge  shall  order  accordingly,  unless  he  shall  be  satisfied,  upon  counts, 
cause  shown,  that  some  distinct  subject'-mcUter  of  complaint  is  bona  fide 
intended  to  be  established  in  respect  of  each  of  such  counts,  or  some  dis- 
tinct ground  of  answer  or  defence  in  respect  of  each  of  such  pleas,  avow- 
ries, or  recognizances,  in  which  case  he  shall  endorse  iipon  the  summons, 
or  state  in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied ;  and  shall 
also  specify  the  counts,  pleas,  avowries,  or  cognizances  mentioned  in  siich 
application,  which  shall  be  allowed. 

Upo.i  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  Costs  of 
cognizance  upon  the  record,  and  the  party  pleading  fails  to  establish  a  <^oum8  an«i 
distinct  subject-matter  of  complaint  in  respect  of  each  count,  or  some  dis-  ^'^^ 
tinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cog- 
nizance, a  verdict  and  judgment  shall  pass  against  him  upon  each  count, 
plea,  avowry,  or  cognizance,  which  he  shall  have  so  failed  to  establish, 
and  he  shall  be  liable  to  the  other  party  for  all  the  costs  occasioned  by 
such  count,  plea,  avowry,  or  cognizance,  including  those  of  the  evidence, 
as  well  as  those  of  t!ie  pleadings,  and  further,  in  all  cases  in  which  an  ap- 
plication to  a  judge  has  been  made  under  the  preceding  rule,  and  any  count, 
plea,  avowry,  or  cognizance,  allowed  as  aforesaid,  upon  the  ground  that 
some  distinct  subject-matter  of  complaint  was  bona  fide  intended  to  be  es- 
tablished at  the  trial  in  respect  of  each  count,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognizance  ro  al- 
lowed, if  the  court  or  judge,  before  whom  the  trial  is  had,  sliall  be  of  opin- 
ion that  no  such  distinct  subject-matter  of  complaint  was  bona  fide  intend- 
ed tp  be  established  in  respect  of  each  count  so  allowed,  or  no  •tuch  dis-  [*417] 
tinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cog- 
nizance so  allowed,  and  shall  so  certify  before  final  judgment,  such  party 
so  pleading  shall  not  recover  any  cost  upon  tlie  issue  or  issues  upon  which 
he  suceeedSj  arising  out  of  any  count,  plea,  avowry,  or  cognizance  with 
respect  to  which  the  judge  shall  so  certify." 

The  meaning  of  the  terms  of  the  rule,  '^  unless  a  distinct  subject-matter  Meaning  of 
of  eomplaint  is  intended  to  be  established  in  respect  of  each,"  is  in  some  ?"^ ^^^^^' 
measure  explained  by  t!i3  instances  stated  in  the  rule,  and  by  the  instan-  {hcM^iiVea. 
ces  given  of  several  pleas  to  be  permitted  or  rejected.     But  we  have  seen 
it  is  still  rather  uncertain  when  a  second  varying  count  may  be  pennitted, 
and  the  cases  are  contradictory  (t).     It  seems  that  in  an  action  on  the 
case  for  an  injury  to  a  water-course,  there  may  be  two  counts,  one  claim- 
ing it  in  right  of  an  ancient  building,  and  another  in  right  of  a  close  (z^), 
and  that  in  an  action  against  the  sheriff  tliere  may  be  a  count  for  an  arrest 
and  escape,  and  another  for  not  arresting  the  third  person  when  there  was 
an  opportunity  (v) ;  and  .in  a  declaration  for  treble  value  in  not  setting 
out  tithes  there  may  be  a  second  count  for  tithes  as  bargained  and  sold  (2;)  ; 

(<)  See  3  Chitty'a  Gen.  Prac.  4S2,  483.  (z)  Lawrence  v.  StcTens,  1  Gale,  164;  bat 

(tt)  Per  Patereon  J.,  in  Frankum  «.  Earl  Fal-  aee  3  Dowl.  777,  difiercntly  reported.     Sec  also 

month,  as  stated  in  Bosanqnet's  Rules,  14;  1  Jenkins  r.  Trebar,  Legal  JBxaminer,  263;  and 

Harr.  4  Wol.  1 ;  4  Nev.  &  Man.  330;  6  Car.  &  Thomas  v.  Whitbread,  id'.  305, 306.     See  cases 

P.  529.  and  observations,  3  Chitt3r|s  Gen.  Prac.  481  to 

(v)  Per  Paterson  J.,  in  Gnest  v.  Everest,  9  489;  and  practice  as  to  striking  out  a  count,  id, 

Jjelg^  Observer,  75 ;  and  Bosanqoet's  Rules,  13,  638. 
in  note. 
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IV.  1T3    and  ia  a  declaration  for  double  rent  a  count  for  use  and  occupation  may 

lAiiTs, &c.  ^  added  (a;) ;  but  in  one  of  the  latest  cases,  Park,  B.,  refused  to  allow  a 

^!!^}!"i^^    count  to  recover  four-pence  per  chaldron  for  metage  on  all  coals  imported 

Toiii^u.       i^to  the  port  of  Truro,  and  another  for  the  same  sum  claimed  to  be  due  as 

a  port  duty,  saying  that  at  the  trial  of  such  a  cause  of  action  he  sliould 

certainly,  if  necessary,  amend  the  declaration  by  altering  one  statement 

to  the  other  to  meet  the  proof;  and  Uiat  in  cdl  the  instances  given  in 

the  rules  in  which  two  counts  are  to  be  permitted  for  the  same  cause  of 

action,  though  grounded  on  the  same  cause,  they  were  not  framed  so  as 

to  claim  exactly  the  same  sum;  ex.  gr,  on  a  bill  of  exchange,  and  on  tlie 

consideration  for  it,  a  count  on  a  charter-party  and  a  count  pro  rata  itin- 

eri8  (y). 

The  construction  of  this  rule,  prohibiting  the  use  of  more  than  one 
coiuit  or  plea  being  much  connected  with  the  practice  of  the  courts,  has 
been  fully  considered  in  another  work  (a;).  As  yet  tlie  admissibility  of 
several  counts  seems  to  be  unsettled,  and  upon  the  whole,  in  practice, 
when,  after  full  consideration,  it  appears  that  the  proposed  several  counts 
arc  essential  for  the  purpose  of  just  security  to  the  plaintiff,  and  that  they 
[*-1181  do  not  contravene  the  rule,  it  seems  to  bo  *advisable  to  insert  such  counts 
in  the  declaration,  explicitly  to  state  the  reasons  for  so  doing  to  the 
learned  judge  in  answer  to  any  application  to  strike  out  all  but  one ;  and 
then,  in  case  tliat  judge  should  order  them  to  be  erased,  to  submit  to  his 
decii>ion,  and  not  pertinaciously  retain  the  counts  objected  to,  at  the  risk 
of  losing  tlio  costs  under  tlio  seventh  rule:  and  in  which  case,  should  a 
variance  appear  on  the  trial,  it  is  most  probable  the  judge  who  will  try  the 
cause,  on  proof  of  such  prior  proceedings  at  chambers,  will  permit  an 
amendment. 

Tthi.v.  The  After  stating  the  tort  or  cause  of  action,  and,  when  necessary,  the  «p^ 
(oiic'uBion  ^^i  injury  or  damage  resulting  therefrom,  the  declaration  concludes,  **to 
u'jw,  iv.     the  damoffe  of  the  plaintiff  of  £ — ,  ^<?."  (y). 

In  penal  actions  at  the  suit  of  a  common  informer,  as  tlic  plaintiff's  right 
to  the  penalty  did  not  accrue  till  the  bringing  of  the  action,  and  he  can- 
not have  sustained  any  damage  by  a  previous  detention  of  the  penalty,  it 
is  not  proper  to  conclude  ad  damnum  (z) ;  but  the  mistake  may  be  amend- 
ed even  alter  error  brought  (a).  In  an  action  by  husband  and  vnfe  for  a 
batter}',  Ac.  of  the  wife,  or  whenever  the  wife  is  properly  joined  in  the 
action,  the  declaration  should  conclude  ad  damnum  ipsorum  (6)  and  when 
the  plaintiff  sues  as  executor,  administrator,  or  ctssiffnee  of  a  bankrupt,  it 
is  usual  to  state  that  he  was  injured  as  such  executor,  &c.  (1).  In  debt 
the  object  of  the  action  being  to  recover  a  sum  of  money  eo  nomine,  and 
in  detinue  the  main  object  of  the  action  being  the  recovery  of  the  goods 
themselves,  the  damages  are  generally  nominal  (c).     But  in  assumpsit^ 

[if)  Jenkins  v,  Trebar,  HU.  T.  1886;  Legal  (z)  4  Burr,  S021,  2490.     1  Marsh.  180. 

Examiner,  263.  305  to  307.  (a)  1  Marsh.  180;  query,  if  the  claim  to  dam- 

(t)  3  Chittv's  Gen.  Prac.  475  to  479.  ages  mi^ht  not  in  such  case  be  viewed  as  meie 

(y)  Com.  Dig.  Pleader,  C.  74;  10  Co.  116  b.  surplusage. 

117,  a,  b.    As  to  this  conclusion  see  1  M.  &  (6)  (?om.  Dig.  Pleader,  C.  84:  (</.  2  A.  4;  I 

Sel.  2.36.    When  damages  should  in  general  be  Salk.  114;  post,  vol.  ii. 

claimed,  ante,  395.    In  assumpsit,  ante^  338;  in  (c)  Ante,  114,  115. 
actions  ex  delicto,  ante,  395. 


(1)  But  this  is  unnecessary.    Martin  v.  Smith,  5  Binn.  16,  21. 
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covenant^  case^  replevin^  trespass^  and  other  actions  really  for  the  recovery   ^v-    its 
of  damages^  the  sum  in  the  conclusion  of  the  declaration  must  be  suffi-  T^/!^*',^*^' 
cient  to  cover  the  real  demand  (d)  (1)  ;  for  in  general  tlie  plaintiff  cannot  concinsion* 
recover  greater  damages  than  he  has  declared  for,  and  laid  in  the  conclu- 
sion of  his  declaration  (e)  ;  and  after  a  verdict  taken  the  Court  will 
not  give  leave  to  increase  the  damages  laid  in  the  declaration,  and  take 
judgment  for  the  enlarged  damages  (/).     But  if  the  plaintiff  will  waive 
the  verdict,  he  may  be  allowed  to  amend  his  declaration  by  incrcaj-ing  the 
damages,  and  will  be  let  into  a  new  trial  (§•).     If  judgment  be  given  for 
more  damages  than  tho.  o  laid  in  the  declaration,  it  is  error,  and  a  court  of 
error  cannot  reduce  the  Kim  to  the  amount  stated  in  the  declaration  (//). 
But  the  Court  in  which  the  action  was  brought  will  *allow  the  plaintiff  to  [*419  ] 
enter  a  remittitur  of  the  surplus  damages,  and  thus  aid  tho  error  (i)  (2). 
If,  therefore,  the  verdict  be  for  more  than  the  damages  laid  in  the  decla- 
ration, a  remittitur  should  be  entered  as  to  the  surplus  before  judgment. 
The  jury,  however,  may  give  a  verdict  for  a*^  much  as  is  declared  for,  and 
also  give  costs  separcUely^  which  costs  may  afterward  be  increased  by  the 
Court,  though  such  damages  and  costs  might  together  exceed  the  damages 
laid  in  tho  declaration  (A:).     It  is  usual  in  practice  to  state  a  sum  suffi-  ' 

cient  to  cover  the  real  demand,  with  interest  up  to  the  time  of  final  judg- 
•  ment. 

In  point  of  forrn^  the  usual  conclusion  of  a  declaratton  in  thp   Ring'^s  Tiic  forms 
Beiuih  before  the  recent  rules  had  always  been  "  to  tho  damage  of  the  g^^""^*"" 
plaintiff  £ — ,  and  therefore  he  brings  his  suit,  &c. ;"  or  in  a  qui  tarn  ac- 
tion, "  and  therefore  as  well  for  our  said  lord  the  king  (or  '  for  tho  poor  of 

the  said  parish  of ,')  as  for  himself  in  this  behalf  he  brings  his  suit, 

&c. "  but  in  the  latter  case  the  general  conclusion,  "  and  therefore  he 
brings  his  suit,  Ac."  would  suffice  (m).     In  the  Commun  Pleas  the  con- 
clusion was,  "  wherefore  the  said  plaintiff  saith  that  he  is  injured  and  hath 
sustained  damage  to  the  value  (or  *  amount ')  of  £ — ,  and  therefore  he 
brings  his  suit,  &c. ;"  and  in  the  exchequer^  the  form  was,  "  To  the  dam- 
age of  the  said  plaintiff  of  £ — ,  whereby  he  is  less  able  to  satisfy  our  said 
lord  the  king  the  debt  which  he  owes  his  said  Majesty  at  his  Exchequer, 
and  therefore  he  brings  his  suit,  &c."     The  above  differences  in  the  form    • 
of  concluding  in  each  Court  are  still  to  l)c  observed  in  declarations  in  ac- 
tions removed  from  an  inferior  Court,  but  in  all  personal  actions  com-- 
menced  in  either  of  tho  superior  Coxu-ts,  the  Reg.  Gen.  Trin.  T.  1  W.  4,t  ^®f  ^'^"^ 
prescribes  the  following  form :  "  lb  ihe  damag^e  of  the  plaintiff  of  £ —  ^     °""* 
andihereupon  he  brings  his  suily  SfC,^^  («)  but  which  it  is  implied  is  to  vary 

(d)  2  Ler.  57.  East,  142. 

(e)  10  Co.  117  a.  b. ;  VIn.  Ab.  Damages,  (i)  4  M.  &  Sel.  94. 

R  ;  Com.  Dig.  Pleader,  C.  84 ;  4  M.  &  Sel.  100.  (k)  Vin.  Ab.  Damages,  R.  Fl.  9, 10, 11 ;  10 

(/")  1  M.  &  Sd.  675.  Co.  117  a.  b. 

Ig)  7  T.  R.  132.  (m)  10  Mod.  253. 

(A)  4  M.  &  Sel.  94;  1  M.  &  Sel.  675  ;  5  (n)  See  the  rale,  post,  toI.  ii. 

CO  A  retarn  of  properhr  illegally  taken,  though  accepted  by  the  owner,  is  no  bar  to  an  action, 
the  return  and  acceptance  being  avaiUble  only  in  mitigation  of  damages.  Uanmero.  Wilaey,  17 
Wend.  91. 

C2 )  Vide  Bnisher  v.  Kortwright,  4  Johns.  415.  And  the  amendment  has  been  permitted  after 
iadgmcnt,  and  after  writ  of  error  broaght,  and  the  excess  of  the  judgment  assigned  as  error.  Her- 
Dert  e,  Haidenbeiigh,  5  Halst  222.  See  tlie  English  and  Ama-ican  cases  cited  by  Ch.  Jostice 
Kkvixg. 

t  See  American  Editor's  Prefaccr. 
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IV.  ITS    when  at  the  suit  of  husband  and  wife,  esocutors,  admiuistrators,  or 

louciiwion.      ^y  *'^^  above  word  suit  or  secta  (  asequeTido^^Yrss  anciently  understood 
'  the  witnesses  or  foltowers  of  tlie  plauitiff,  by  whom  he  proposed  to  prove 
his  case,  for  in  ancient  times  the  law  would  not  put  the  defendant  to  tlie 
trouble  of  answering  the  charge  till  the  plaintiff  had  professed  lumself 
ready  to  make  out  his  case ;  but  the  actual  production  of  the  suit,  the 
seclu,  or  followers,  has  long  been  antiquated,  though  the  form  of  it  still 
coatinues  (p).     In  actions  against  atLorm*ys  and  other  officers  of  the  Court, 
I  *X9.(S  1  ^'^^  declaration  used  to  conclude  node  pelU  remediunij  instead  of  bringing 
^  -I  suit  ((/)  ;  but  an  inaccurate  conclusion,  in  *that  case  was  no  cause  of  de- 

murrer (r)  ;  however,  in  one  case,  on  a  special  demurrer,  the  Court,  fc^ 
the  sake  of  keeping  up  the  old  established  form  of  "  prays  relief,  Ac." 
proposed  an  amendment  without  payment  of  costs  (5).  When  the  action 
was  by  bill  against  a  member  of  the  House  of  Commons,  the  Mil  con- 
cluded with  a  prayer  of  process  to  be  made  to  the  plaintiff,  according  to 
the  statute,  &c,  but  now  in  all  cases  as  well  against  attorneys  as  privi- 
leged persons,  the  above-mentioned  common  conclusion  *'*'  To  llie  damage 
of  the  plaintiff  of  £ — ,  and  thereupon  he  brings  his  suit,  &c."  is  proper 
and  sufficient  (/). 

f^iiy.  The  In  an  action  at  the  suit  of  an  executor  or  administrator,  immediately 
jjwtcrt.  ^f^^^.  ^jj^  conclusion,  to  "  the  damage,"  &c.  and  before  the  pledges,  it  was 
always  the  coui'se  to  make  a  profert  of  the  letters  testamentary  or  letters 
of  administration  (u)  (1)  ;  but  in  scire  fatias  the  profert  might  be  eitlier 
in  the  middle  or  at  the  end  of  the  declaration  (1;)  ;  and  m  an  action  on  a 
note  indorsed  to  the  plaintiff  by  an  administrator  no  profert  is  necessary, 
because  the  plaintiff  is  not  entitled  to  the  custody  of  ttie  letters  of  admin- 
istration, which  hqwever  must  be  proved  on  the  trial  (x).  The  omission 
of  the  profert  when  necessary  is  now  aided  unless  the  defendant  demur 
specially  for  the  defect  (y). 

I'lcdt^  At  the  end  of  tlie  declaration  in  the  King's  Bench  by  bill,  it  was  usual 

now ''to  be  to  add  the  plamtiff's  common  pledges  to  prosecute^  John  Doe  and  Richard 
omitted.  Roe  (r).  But  in  proceedings  by  original,  and  in  the  Common  Pleas, 
pledges  omitted  were  supposed  to  have  been  found  in  the  first  instance  be- 
fore tlie  defendant  was  summoned,  and  therefore  they  were  not  to  be  sta- 
ted at  the  end  of  the  declaration  unless  m  proceedings  against  attorneys, 
&c.  (a).    In  an  action  at  the  suit  of  the  king,  ttie  queen,  or  an  infant, 

(o)  See  formg,  ptmt,  vol.  ii.  Ct)  Reg.  Mich.  Term,  1  W.  4  mg.  15. 

ip)  3  Bla.  Com.  29.'^;  Gib.  C.  F.  48;  Ste-  (u)  Bac.   Ab.   Executor,  C. ;  Dop^l.  5,  in 

phen  on  Pleading,  2d  edit.  475.  Pertiaps  in  the  notes.    As  to  tho  statement  of  administration, 

spirit  of  conciseness  evinced  in  the  modern  see  1  Rich.  C.  P.  443. 
rules,  tlie  concluding  words,  "  and  thereupon  hs  (v)  Carth.  69. 

briitffs   hin  suit"  might    have    been   omitted.  \x)  WiUes,  560. 

These  words  seem  equivalent  to  "and  this  the         (y)  4  &  5  Anne,  c.  16,  s.  1. 
plaintiff  is  ready  to  verify."  (z)  3  Bla.  Com.  295 ;  Co.  lit  161  a,  n.  4  ; 


(q)  Gib.  C.  P.  49.  Com.  Dig.  Pleader,  C.  16. 

(r)  Andr.  247  ;  Banies,  3.  (c 

(8)  Barnes,  167.  163. 


M  Andr.  247  ;  Barnes,  3.  (a)  Snmmaiy   on   Pleading,    4S  ;   Bames, 


O )  In  Connecticut  it  is  not  common  to  make  profbrt  of  letters  testamentary.  ChampUn  v. 
Tilley,  3  Day,  305.  And  in  debt  by  an  administrator  upon  a  judgment  recoveredby  Mm,  he  need 
not  declare  as  administrator.  Talinadgo  v,  Chapd,  16  Mass.  71 ;  Crawford  9.  Whitak,  1  Dong. 
4,  n.  (1). 
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pledges  were  not  at  any  time  necessary  (6) ;  and  as  they  have  long  ceased    i^-  '^ 
to  be  real  (c),  the  statement  of  them  had  long  been  considered  to  be  un-  ^^^'^^  ^' 
necessary,  and  the  omission  could  not  be  taken  advantage  of  even  by  spe-  profj^^d 
citd  demurrer  (1),  because  cessarUe  rationey  cessai  et  ipsa  lex  (d)  ;  and  pledges, 
the  recent  Reg.  Gen.  Mich.  T.  8  W.  4,  reg.  15,  ^expressly  prohibits  the  [  *421  ] 
addition  of  pledges  in  any  declaration  in  a  personal  action. 

In  considering  the  various  parts  of  a  declaration,  we  have  incidentally  ^R?*^, 
noticed  a  great  variety  of  instances,  in  which  a  defect  may  be  aided  or  be-  ^^  "  ' 
come  unimportant,  either  by  tlie  defendant's  omission  to  demur  specially 
or  generally,  or  by  his  pleading  over  (€»),  or  by  virtue  of  the  statute  of 
jeo&ils,  or  by  the  efifect  of  a  verdict.  It  is  proposed  to  consider  these 
roles  in  a  connected  point  of  view,  as  they  have  relevance  to  all  parts  of 
pleading,  towards  the  end  of  this  volume,  and  therefore  no  further  notice 
need  here  be  taken  of  the  subject  (/). 

(b)  8  Co.  61 ;  Cio.  Car.  161 ;  Co.  Lit  133  a$  omue  of  dmwnrer,  therebj  admittiiig  the 
a;  Sir  W.  Joqes,  177.  omiseion  to  be  then  an  existiDg  objection :  and 

(c)  8  Bla.  Com.  295;  Co.  Lit  161   a,  note  since  that  ftatute  leave  has    been   given  to 
4;  Fortes.  830;  1  Cromp.  Intr.  48.  amend,  see  1   Wils.  236;  2  Wils.  142 ;  Rep. 

{d)  3  T.  R.  157,  IM;  Barnes.  163;  2  Hen.  temp.  Hard.  315;  Fortesc.  330;  Banies,  163; 

Bla.  161 ;  Sommary  on  Pleading,  43.    And  Palm.  18. 

yet  it  was  enacted  by  the  statute  4  Ann,  c.  16,  (e)  See  an  instance,  Darling  v,  Gumej,  9 

s.  1,  Ihat  no  advantage  shall  be  taken  of  the  Cr.  &  M.  226. 

omission  of  pledges  unless  assigned  specicUly  {/)  See  Index,  "  Defects," 


(1)  Ace.  Baker  v.  Phillips,  4  Johns.  100. 


[*422] 


♦CHAPTER  V 

OP  THE  CLAIM  OF  CONXSANCE,  APPEARANCE  AND  DE- 
PENCE,  OYER,  AND  IMPARLANCES. 

Before  we  consider  the  different  pleas  in  personal  actions,  it  may  be 
proper  in  this  chapter  to  examine  a  few  points  relating  to,  1st,  the  claim 
of  Conusance;  2dij,  Appearance  and  Defence;  Sdly,  Oyer;  and  4thly, 
Imparlances.  The  first  has  long  been  a  proceeding  of  rare  occurrence. 
The  second^  viz.,  the  statement  in  pleading  of  any  appearance  and  defence, 
has  been  almost  entirely  altered  by  the  Reg.  Gen.  Hil.  T.  4  W.  4  ;  and 
flie  fourth  y  relating  to  imparlances  has  as  respects  personal  actions  com- 
menced in  one  of  the  superior  Courts  been  virtually  abolished ;  but  still  it 
is  advisable  for  students  and  practitioners  to  take  a  concise  view  of  the 
ancient  practice  respecting  those  tliree  subjects.  As  regards  the  third, 
pjfer  and  pleadings  thereupon,  there  has  been  but  one  recent  alteration. 
We  will  consider  each  in  the  above  order. 


I  ciAiK  I.    CLAIM  OP  CONUSANCE. 

OF  coiru- 

""^  The  claim  of  Conusance  or  Cognizance  of  a  suU  («),  is  defined  to  be 

an  intervention  By  a  third  person,  demanding  judicature  in  the  cause 
against  the  plaintiff,  who  has  chosen  to  conmience  his  action  out  of  the 
claimant's  Court  (6).  It  is  in  form  a  question  of  jurisdiction  between  tlie 
two  Courts  (i;),  and  not  between  the  plaintiff  and  defendant,  as  in  the  case 
of  a  plea  to  the  jurisdiction,  and  therefore  it  must  be  demanded  by  the  par- 
ty entitled  to  conusance,  or  by  his  representative,  and  by  the  defendant  or 
his  attorney  (^d).  A  plea  to  the  jurisdiction  must  be  pleaded  in  person, 
but  a  claim  of  conusance  may  be  made  by  attorney  (e).  Hence  the  con- 
sideration of  this  claim  might  on  first  view  appear  to  be  foreign  to  a  treat- 
ise of  this  nature ;  but  as  it  was  frequently  made  at  the  instigation  of  the 

[•428]  *defendant,  and  affects  the  pleading,  it  is  proper  to  be  concisely  in- 
quired into.  This  claim,  when  made  against  the  jurisdiction  of  the  Courts 
of  Westminster,  has  not  been  encouraged,  and  therefore  the  greatest  ac- 
curacy must  be  observed  in  the  time  and  manner  of  making  it  (/).  It 
may  be  considered  with  reference,  Isty  To  the  several  sorts  of  inferior  ju- 
ra) Ai  to  the  fioniuanoe  in  general,  see  (&)  2  Wils.  409 ;  see  the  precedents  in  Bast 
Gilb.  C.  P.  192,  Ac.;  1  Sellon,  c.  yii. ;  Tidd,  Ent  128;  Willes,  288;  2  Wils.  410;  11  JSmst, 
9th  ed.  031 ;  Vin.  Ab.  Conusance ;  Com.  Di|^.      548 ;  12  /<cf.  12. 

Conrts.  P. ;  Bac.  Ab.  Courts.  D.  8 ;  8  Bla.  (c)  Fortsec.  157 ;  5  Vin.  Ab.  588,  589.  S.  C. 

Com.  298.    As  it  is  stated  that  the  claim  of         {d)  Id.,-  5  Yin.  Ab.  Conusance,  588,  598, 
conusance  should  be  made  bejbre  defence,  see      596.  600;  12  Mod.  666. 
8  Bla.  Com.  298,  I  have  considered  the  na^  («)  2  Wils.  410;  5  Yin.  Ab.  599. 

tare  of  such  claim  anterior  to  defence  and  im-         (/)  See  the  reason,  2  Wils.  108, 109 ;  WiDei^ 
pailance,  oyer,  and  pleas  to  the  jurisdiction  and      237|  288. 
in  abatement 
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risdiction ;  2dli^y  To  tlie  actions  in  which  conusance  may  be  claimed ;  Bd/y,  i*  cI'Aiic 
To  the  time  and  manner  o£  claiming  it ;  and  4tMyy  To  the  proceedings  gf^cx^^ 
tliereon. 

The  privilege  of  claiming  conusance  is  confined  to  Courts  of  record,  ex-  igt.  What 
cept  in  the  case  of  ancient  demesne  (g*).    According  to  the  various  deci-  courts  may 
sions  collected  in  Viner's  Abridgment  (A),  there  are  three  sorts  of  inferior  ^^^**™  **• 
jurisdictions.    The/r«^  is  by  grant  tenere  placUa^  which  is  of  tlie  lowest 
description,  and  is  merely  a  concurrent  jurisdiction,  and  can  neither  be 
claimed  nor  pleaded,  and  where  priority  of  suit  gives  one  court  tlie  prefer* 
ence  (i)..   The  second  is  by  grant  habere  cogniiionem pUkcitorum  and  gives 
9k  general  conusance  of  pleas ^  and  this  must  be  limited  as  to  place,  and  be- 
ing intended  for  the  benefit  of  the  lord,  may  be  claimed  by  him,  though  it 
cannot  be  pleaded  by  the  defendant  to  ilie  jurisdiction.    The  tliird  is  by 
grant  habere  cognUionem  placilorum,  wilh  exclusive  vfordsy  as  where  tlie 
king  grants  to  a  city  that  die  inhabitants  shall  be  sued  within  tlie  city,  and 
910^  elsewhere.    This  may  follow  tlie  person,  and  need  not  be  confined  to 
any  place,  and  being  an  exempt  jurisdiction  may  be  either  claimed  by  the 
lonl  or  pleaded  by  the  defendant  to  the  jurisdiction ;  but  even  in  the  latter 
case  the  proceedings  in  the  superior  Courts  must  be  objected  to  in  tlie  first 
instance  by  claim  conusance,  or  plea  to  the  jurisdiction  (A;).     Hence  it  is 
a  general  rule  that  where  the  deteudant  is  at  liberty  to  plead  to  the  juris- 
diction of  the  Court,  the  lord  of  the  fi*anchise  may  claim  conusance,  but 
not  vice  versa  (/).     Where  two  persons  claim  conusance,  it  is  to  be  grant- 
ed to  Iiim  who  first  demanded  it,  and  the  right  of  the  parties  claiming 
conusance  must  be  tried  in  another  action  between  them  (m).     The  prin- 
cipal modern  instances  of  conusance  having  been  claimed  and  allowed, 
have  been  on  behalf  of  the  Universities  of  Oxford  and  Cambridge  (»). 

*The  power  of  claiming  conusance  is  restricted  to  locai  actions  (o) ;  ex-   [*424] 
cept  where  the  defendant  is  a  member  of  the  University  of  Oxford  or  2dly.  In 
Cambridge  (;?).     It  is  also  confined  to  such  actions  as  were  in  esse  at  the  whata<s 
time  of  Uie  grant  (^) ;  ajid  does  not  extend  to  those  created  suice  by  act    ^^' 
of  parliament,  exce{>t  where  a  common  law  action  is  given  against  a  per- 
son by  another  name  as  debt  against  an  administrator  (r).    Neither  will 
this  privilege  be  allowed  where  Uie  Court  claiming  conusance  cannot  give 
remedy  (.<),  and  where  tlwre  would  consequently  be  a  failure  of  justice  (/) ; 
as  in  replevin,  because  if  the  plaintiff  be  nonsuited,  a  second  deliverance 
should  be  granted,  which  the  franchise  cannot  issue  (u) ;  nor  hi  quare  im- 
pedity  because  the  inferior  Court  cannot  send  a  writ  to  the  bishop  (x) ; 
nor  in  waste,  or^where  the  lord  is  a  party  and  the  plea  is  to  be  holdeii  be- 


iq)  2  GUb.  C.  P.  191,  192;  2  loflt  140; 
WUles,  239;  5  East,  284. 

(A)  Tit.  Conusance,  vol.  v.  568;  see  also 
Com.  Dig.  Courts,  P.;  Bac.  Ab.  Courts,  D.; 
Fortesc.  156;  Tidd.  9th  ed.  631. 

(i)  Id  ;  10  Mod.  126;  Hardr,  509;  Palm. 
456;  12  Mod.  643. 

(k)  Id.;  Andr.  198;  in  some  cases  the  juris- 
diction  of  the  (^ourts  at  Westminster  is  ex- 
predslj  taken  away  by  diflfcrcnt  statutes,  which 
create  Coorts  of  Requests  for  the  recovery  of 
small  debts,  and  in  such  cases  the  objection  may 
be  pleaded  in  bar,  or  finven  in  evidence  under  the 
genentl  issue,  &c.  1  East,  352;  6  Id,  583;  See 
Tidd,  9th  ed.  954  to  963. 

(/)  GUb.  C.  P. 


(m)  5  Vin.  Ab.  599. 

(n)  Thornton  v.  Ford,  1 5  East,  634 ;  Wiillams 
V.  Brickenden,  1 1  East,  543 ;  Perrin  v.  West,  1 
Har.  &  Woll.  401,  for  Oxford;  and  BroAMi  v. 
Kenourd,  12  East,  12,  for  Cambridge^  and  see 
other  cases,  Harrison's  Index,  tit.  University,  III. 

(o)  4  Inst  213;  1  Sid.  103. 

ip)  Glib.  C.  P.  193;  Bac.  Ab.  102;  U  East^ 
543*  He  must  be  a  resident  member,  2  VHliL 
310. 

iq)  14  Hen.  4,  20,  B. 

{r)Id,;  22£dw.  4,  22. 

It)  2  Ventr.  363. 

[t)  Id. ;  Hardr.  507. 

(u)  2  Inst  140. 

(x)  Bac.  Ab.  Courts,  B. 


! 
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X.  CLAIM  .  fore  himself  (y) ;  or  where  the  defendant  is  a  stttiaiget  wlio  hatli  nothing 
tUia!'.^'  within  the  franchise  (2) ;  or  where  the  plaintiff  is  a  privileged  person,  as 
an  attorney  or  officer  of  die  court  (a).    H  also  seems  that  the  Court  can- 
not grant  conusance  in  part  (A) ;  tiiough  upon  a  plea  in  abatement  the 
writ  may  abate  as  to  a  part  (c).    Conusance  may,  however,  be  claimed 
where  the  defendant  is  in  the  actual  custody  of  tlie  marshal  (^. 
My,  The       With  respect  to  the  time  when  conusance  should  be  claimed,  it  should 
^^^'9^  be  ttfter  the  defendant  has  appeared,  because  till  then  there  is  no  cause  in 
^'^  Court,  and  the  defendant  might  counterplead  the  conusance  (e).    It  is 
said  that  it  should  be  before  Ml  defence  (/),  and  according  to  the  entries, 
it  is  to  be  made  before  any  defence,  immediately  after  tlie  statem^it  o( 
the  defendant's  appearance  (g^.    It  is  an  established  rule  of  law,  ^^that 
it  must  be  claimed  in  the  first  instance,  or  at  the  first  day,"  (A)  and  con> 
sequently  it  should  be  made  before  imparlance  (i) :  diough  in  general  when 
a  declaration  has  been  delivered  in  vacation  as  of  the  preceding  term  the 
r*4251   ^^^^  of  conusance  may  be  'entered  on  the  first  day  of  the  following  term 
as  of  the  preceding  term  (Ar).     Wliere  the  writ  discloses  the  particulars 
of  the  causes  of  action,  it  appears  to  have  been  considered  as  legal  notice 
to  the  lord,  Ac.  of  the  invasion  of  his  jurisdiction,  eo  as  to  make  it  in- 
cumbent on  him  to  claim  conusance  on  the  very  first  day  tlie  defendant 
hath  in  Court,  even  upon  the  return  day  of  the  writ;  but  when  the  writ 
does  not  disclose  the  precise  cause  of  action,  then  it  is  sufficient  to  make 
the  claim  on  the  first  day  given  upon  the  declaration  (/). 
The  form       111  point  of  fomt  (m)  conusance  may  be  claimed  by  the  lord  of  tlie  fran- 
and  mode   chise,  or  by  his  bailiff  or  attorney  (n).     It  may  be  claimed  by  the  Vicc- 
'^iLf^^'    chancellor  of  Oxford  University,  the  Chancellor  being  dead,  Ac.  (o)     If 
it  be  claimed  by  attorney,  the  warrant  of  attorney  must  be  produced  in 
Court  and  filed  Qp).    Tlie  gratU  of  conusance  must  aho  be  produced  (g), 
or  an  exemplification  of  it  imder  the  great  seal  (r),  and  if  the  grant  was 
before  time  of  memory,  an  allowance  must  be  shown  in  tlic  King's  Bench, 
or  before  justice  in  eyre,  or  confirmation  by  patent  («),  and  it  cannot  be 
claimed  by  prescription  (/).     Upon  a  claim  made  by  either  of  tlie  Univer- 
sities of  Oxford  or  Cambridge  (u),  there  must,  in  addition  to  the  grant,  be 
an  exemplification  of  the  private  statute  confinning  it  (x),  together  witli  au 


(y)  S  Hen.  6, 18  to  21 ;  Hob.  87 ;  see  the  sui- 
gnlar  araument,  3  Bi.  Com.  299,  n.  d. 

{»)  1  Kol.  Ab.  493,  pi.  16,  1,  48;  22  Am. 
83. 

\a)  Wllleg,  233;  3  Leon.  149;  lit  Rep.  304; 
Barnes,  346 ;  5  Vin.  Ab.  Connsance,  590,  S.  C. ; 
id'.  562,  ace,;  Bendl.  233,  contra;  nor  where  the 
defendant  is  an  atfioney^see  5  Vin.  Ab.  572, 1 
Itol.  Ab.  489,  ace,;  5  Vin.  Ab.  594,  contra, 
Vot  claimable  in  the  Court  of  Ejcckequer,  Haidr. 
18S;  Tidd,  9th  ed.  81,  82. 

(b)  5  Vin.  Ab.  597 ;  1  Rol.  495. 

(c)  2  Saund.  209  e,  215,  id.  notice, 

id)  1  Salk.  2;  Gilb.  C.  P.  195;  Bio.  Ab. 
Connsance,  50. 

(e)  GUb.  C.  P.  196;  Comb.  319;  12  East, 
2. 

(/)  3  BUl  Com.  298;  bat  see  5  Vin.  Ab. 
597;  1  Bol.  Ab.  495. 

(a)  Rast  Ent.  128:  2  WjHb,  410. 

(A)  5  Burr.  2823;  Rep  temp.  Hardw.  241 ;  2 
'Wils.411;  Willes,  233. 


(i)  Id.  t5iV/.;  2  Wils.  411;  WHles,  233;  3 
BUl  Com.  298;  10  Mod.  127 ;  Forteac  157. 

(k)  2  Wils.  411,  412;  12  East,  18. 

(/)  5  Burr.  2823;  2  Wils.  413;  10  Mod. 
128. 

(m)  Com.  Dig.  Courts,  p.  3 ;  Rast  Ent  128; 
see  the  form,  11  East,  543;  12  Id.  12. 

(n)  Bro.  Ab.  Connsance,  50;  12  Mod.  644, 
666;  see  the  entry,  Ri^t  Ent  128;  WBles, 
234. 

(o)  11  East,  543,  547,  note. 

(/>)  See  the  form,  WUlcs,  233,  234;  Balm 
456;  1  Sid.  103;  1  Ley.  89;  2  Wils.  406. 

{q)  12  Mod.  944 ;  1  Bla.  Rep.  454. 

(r)  5  Bar.  2820. 

(s)  KeUw.  189,  190;  1  Sid.  103;  1  Salk. 
183;  1  Ld.  Raym.  427,  428,  475,  S.  C.  Gilb. 
C.  P.  195;  bat  see  Bro.  Ab.  Conusance^  51. 

{t)  Com.  I>ig.  Courts,  p.  3. 

Ctt)  10  Mod.  126 ;  1  Bbu  Rep.  454 ;  18  East 
12. 

(x)  13  Elis.  c.  29 ;  2  Wils.  412. 
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affidavit  of  the  defendant's  residence  within  the  local  jurisdiction  (y). 
The  claim  of  conusance  is  usually  supported  by  affidavits  verifying  the 
necessary  facts  (z).  The  claim  itself  must  be  entered  upon  a  roll  (a).  It 
being  a  demand  of  something  quod  Mi  debetur^  it  must  be  perfectly  en- 
tered upon  record,  and  must  state  everytliing  that  is  to  take  away  the 
general  jurisdiction  of  the  superior  Court,  and  the  whole  ought  to  be  Bet 
forth  with  all.  the  proceedings  in  the  cause  in  the  superior  Court  till  the 
instant' of  making  the  claim,  and  after  stating  the  proceedings  the  entry 
runs  ilms :  "  And  the  said  defendant  by  E.  P.  his  attorney  comes,"  (but 
the  defendant  says  no  morej  nor  makes  any  defence,  and  then  the  entry  pro- 
ceeds as  follows:^  "and  hereupon  comes chancellor  of  the  Univer- 
sity of  Oxford,  by  G.  H.  his  attorney,  to  demand, .claim,  *prosecute,  and  [^iSB] 
defend  his  liberties  and  privileges  tiiereof,  that  is  to  say,  to  have  the  con- 
usance of  the  plea  aforesaid,  because  he  saith,"  &c.  ^setting  out  with  great 
precision  all  the  circumstances  on  which  the  claim  is  founded,  and  concluding 
thus:^  "and  the  said  chancellor  demand  his  liberties  and  privileges  afore- 
said, according  to  the  form  and  effect  of  the  letters  patent  aforesaid,  and 
the  confirmation  aforesaid  in  this  plea,  between  the  parties  aforesaid,  here 
in  tlie  Court  of  our  said  lord  the  king  -now  depending,  to  be  allowed  to 
him  as  heretofore  hath  been  allawedj^  (6)  though  the  latter  words  are  nut 
necessary  where  the  franchise  is  given  by  act  of  parliament  (c). 

Tlie  claim  of  conusance,  if  insufficient  in  form  or  substance,  may  be  dc-  4thiy.  The 
murred  to,  or  the  facts  therein  alleged  may  be  traversed  by  the  plaintiff  (d).  prwwd 
If  the  claim  be  disallowed  on  demurrer,  the  judgment,  after  the  usual  JJJf"   *®"" 
entry  of  euriu  adversari  uult,  and  giving  day  to  hear  judgment,  as  well  to 
the  plaintiff  and  person  clainuug  conusance  as  to  the  defendant,  "  that 
the  matter  aforesaid,  by  the  party  claiming  conusance  in  manner  and  form 
aforesaid  alleged,  is  not  sufficient  in  law,  therefore  it  is  considered  that 
tlie  said,  &c.  (the  person  claiming  conusance)  have  not  his  aforesaid  lib- 
erty in  his  said  plea  mentioned,  and  it  is  commanded  by  tlie  said  Court, 
as  well  to  the  said,  Ac.  (the  person  claiming  conusance)  as  to  the  said 
defendant,  that  to  the  writ  and  counts  mentioned,  the  said  defendant  do 
answer,  &c.  and  thereupon  the  said  defendant  defends  the  wrong  and  in- 
jury, when,  &c.  and  prays  leave  to  imparl,"  &c.,  and  the  pleadmgs  pro- 
ceed as  usual  (e). 

If  tlie  claim  be  allowed,  a  day  is  given  upon  the  roll  for  the  lord  of  the 
franchise  to  hold  his  court,  and  the  parties  are  commanded  to  be  there  on 
that  day  (/).  But  the  record  still  remains  in  the  Court  above,  and  a 
transcript  only  is  sent  down  to  the  court  below  (^),  in  order  that  if  justice 
be  not  done  tliere,  as  if  the  defendant  be  a  stranger,  and  has  nothing  witli- 
iu  the  franchise,  by  which  he  can  be  summoned,  or  if  the  judge  refuse  to 
do  justice,  the  plaintiff  may  have  a  re-summons  upon  the  record  in  the 
Court  above  (A),  the  cause  assigned  in  which  re-summons  may  be  traversed 

(y)  1  Barn.  K.  B.  49,  65;  2  Stra.  SIC;  S  (c)  Id. 

WilB.  311;  1  Bla.  R.  454;  5  Burr.  2820;  12  [J)  2  WUs.  410;   Comb.  319*   Bast  But 

East,  1*2.    But  in  15  East,  634,  an  affidavit  of  128. 

the  residence  of  a  common  Serjeant,  called  mar-  {e)  Bast  Ent.  129  b. 

shal  of  the  Univenitj,  having  local  duties  to  (/)  Id.  129;  2  WiU.  411 ;  2  Ld.  Kajm.  836, 

perform,  was  dispensed  with.  837 ;  12  Mod.  644;  3  Salk.  79,  S.  C. 

(z)  12  East,  12.                   •  (9)  Id,;  Jcnlr.  31 ;  5  Vin.  Ab.  599. 

(a)  Comb.  319;  1  Bam.  K.  B.  65;  3  Stra.  {h)2  Wils.  411 ;  12  Mod.  644;  Hardr.  507 

810.  But  see  5  Vin.  Ab.  Conusance,  589;  10  Mod. 

(6)  Per  Wilmot,  C.  J.,  2  Wils.  409,  410;  129 
Bast.  128;  Wiiics,  234;  12  East,  12. 
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I.  CLAIM  by  the  party  who  originally  claimed  conusance;  and  if  found  for  him  tlio 
sJncb!'^"  cause  will  be  remanded,  but  if  found  against  him,  the  parties  go  on  in 
the  superior  Court  from  the  period  or  stage  in  which  the  cause  was  at  the 
allowance  of  the  claim,  just  as  if  such  claim  had  never  been  allowed  (i).  1 
*And  if  a  re-summons  issue  upon  failure  of  right  in  a  franchise  the  lord  of 
tlie  franchise  shall  never  after wai'ds  have  conusance  of  that  plea  (Jc). 


n.  OP  APPEARANCE  AXD  DEFENCE,  AND  FORMS  OP  STATINO 

THEM.  . 

II.  OP  AP-      Before  we  inquire  into  the  qualities  and  parts  of  the  various  pleas  in 

PEARANCB  personal  actions,  it  is  advisable  to  consider  tlie  statement  of  the  defend- 

FENCB*'     ant's  Appearance;  oi  hiii  Difence ;  and  o! Imparlances ;  whiiih,  when  they 

AM)  occur  in  pleading,  usually  precede  the  statement  of  the  subject-matter  of 

FORMS  OP  the  defence.     The  language  of  the  plea  and  of  the  enby  on  the  record  of 

THEM ^*     these  allegations  used  untU  recenUyf  in  all  cases  to  be  tlms :  "And  the  said 

The  dd      C.  D.  (the  defendant  by  E,  P,  hie  attorney,  comes  and  defends  the  torong 

forms  and    (oi'  in  trespass^  ^  force ')  and  injury,  when,  &c.  and  craves  ot/er  of  the  said 

practice,     writing  obligatory,  and  it  is  read  to  him,  &c.,  he  also  craves  oi/er  of  the 

condition  of  the  said  writing  obligatory,  and  it  is  read  to  him  in  these 

words:  Tlie  condition,  &c.,  (setting  out  the  condition  verbatim').     Which 

being  read  and  heard,  the  said  C.  D.  prays  leave  to  imparl  to  the  said 

declaration  imtil next  after and  it  is  granted  to  him,  and  the 

same  day  is  given  to  the  said  A.  B.  (the  jdainiiff)  here,  Ac.     At  which 

day,  to  wit,  on next  after ,  at  Westmuister  aforesaid,  come  as 

well  the  said  A.  B.  as  tlie  said  C.  D.  by  their  respective  attornies  aforesaid; 
and  the  said  C.  D.  saitli  that  the  said  A.  B.  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  ho  saith  that,  &c.  (stating 
the  ground  of  defence)  (I). 

The  above  "  venit"  was  the  statement  on  record  of  the  defendant's 
appearance  in  Court,  and  was  said  to  be  necessary  to  make  him  a  party  to 
the  suit,  because  dicit  without  venit  might  be  ore  tenus  (m).  It  has  how- 
ever been  decided,  that  the  word  venit  was  no  part  of  the  plea,  so  that  if 
defence  were  made  without  it,  it  would  be  good,  for  the  defendant's  mak- 
ing defence  shows  him  to  be  in  court,  and  makes  him  a  party  to  the  plea, 
particularly  where  he  appears  to  be  in  custodia  (n).  When  the  defend- 
ant pleaded  in  a  different  name  to  that  in  the  writ,  wliether  in  abatement 
or  in  bar  the  statement  of  his  appearance  must  not  have  been,  ^'and  the 
said  C.  D.  comes,  Ac."  but  should  be  "and  C.  D.  (the  real  name) 
against  w^hom  tlie  said  A.  B.  hath  exhibited  his  said  bill  by  the  name  of 

E.  D.  by his  attorney  comes  and  defends,"  &c.  (o).     In  gcnei-al  tli6 

[*428]    appearance  might  be  *stated  to  have  been  in  person  or  by  attorney^  ac- 

(0  2  Wils.  411 ;  6  Vin.  Ab.  3,  4.  8,  9;  Co.  Lit.  125  b.  Stephen,  2d  edit  29  to  36, 

\k')  Jenk.  34;  6  Vin.  Ab.  576,  588.  as  to  appearance. 

(/)  See  the  fonns,  3  Bl.  Com.  Appendix,  No.  (n)  Salk.  544 ;  Skin.  582 ;  Com.  Dig.  Abato- 

III.;  pott,  Tol.  iii.  mcnt,  I.  16;  Stephen.  2d  edit.  480. 

(m)  Skin.  582;  Gilb.  C.  P.  186;  Bac.  Ab.  (o)  5  T.  R  487;  Willcs,  51,  n,c.;  2  SouncL 

Pleas,  D.;  Com.  Dig.  Abatement,  1. 16,  Lntw.  509  a,  note  1 ;  5  Tannt.  653. 

t  See  American  Editor's  Preface. 
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cording  to  the  Lc't  (p),  but  in  an  action  against  a  feme  covert  sued  alone,  'i-  f^ 
it  was  essential  to  allege  that  she  had  appeared  in  person  (g)  ;  and  an  infant  ^^f^?' 
must  always  have  pleaded  hy guardian  (l),and  not  by  attorney  or prochein  fbkcb. 
ami  (r)  (2)  ;  and  this  though  he  be  sued  with  others  in  a  representative 
character  as  administrator  (»).    Nor  could  common  bail  be  filed  for  an  in- 
fimt  under  the  statute,  even  when  he  was  sued  jointly  with  other  defend- 
ants (f).    And  in  pleas  to  the  jurisdiction,  the  appearance  must  be  stated 
to  have  been  in  person  (ti).     And  though  several  attornies  in  partnership 
may  be  retained  by  the  defendant,  he  can  only  plead  by  one,  and  not  in 
the  name  of  the  Jirm  (i;),  and  therefore  a  plea  should  be  in  the  name  of 
that  one  attorney  only  who  appeared  (x).    A  defendant  may  plead  in  per- 
son to  an  information  by  the  crown  (y)  (3). 

After  the  statement  of  the  appearance  follows  that  of  tlie  Defence^  dbfencs. 
which  has  been  defined  to  be  the  denial  of  the  truth  or  validity  of  the 
complaint  and  does  not  merely  signify  a  justification.  It  is  a  general 
assertion  that  the  plaintiff  has  no  ground  of  action,  and  which  assertion  is 
afterwards  extended  and  maintained  in  the  body  of  the  plea  (z).  This 
was  so  essential  in  pleading,  that  formerly  if  no  defence  were  stated  in  the 
commencement  of  the  plea,  though  the  plea  were  in  other  respects  suffi- 
cient, judgment  was  ^ven  against  the  defendant  (a).  In  scire  facias,  how- 
ever, no  defence  used  to  be  stated  (6) ;  and  it  was  necessary  in  a  plea 
of  ancient  demesne  (<?),  or  in  a  plea  to  the  jurisdiction  of  an  inferior  Court 
having  no  jurisdiction  of  the  matter,  though  it  was  otherwise  when  the  plea 
related  rather  to  the  person  than  to  the  subject-matter  of  the  action  (d). 
Where,  however,  an  attorney  of  the  Common  Pleas  was  sued  in  the  King's 
Bench,  and  pleaded  his  privilege  without  any  commencement  of  defence, 


(1 


(p)  Tidd,  9th  edit  92,  9S.  Appearanoe  by 
hnaticg,  &c  Id. ;  3  Taunt  261. 

[q)  2  Sound.  209,  b,  note. 

[r)  2  Saund.  117  f,  note  1 ;  id.  212,  a,  n.  4, 
&• 

U)  Stra.  784;  1  Mooie,  250.  The  infant 
defendant  may  avail  himself  of  die  objection 
on  writ  of  error,  2  Saand.  212  a,  note ;  Cro. 
Jae.  289;  but  the p^'nfi^  cannot,  ft  B.  &  Aid. 
41 S. 

(0  Tidd,  9th  edit  99. 

(u)  2  Saund.  209  b,  note ;  btit  see  2  Id.  2  b, 
n.  (i|. 

(v)  See  4  Easty  135,  per  Lord  EUenbor- 
Otieh. 

Ix)  2  Neir  Rep.  509. 

(y)  1  Tyr.  351. 


[z)  fi  Bla.  Com.  296;  Co.  Lit  127b; 
Tely.  21#.  This  denial  is  mere  matter  of 
form,  for  it  is  used,  although  the  plea  in  the 
body  of  it,  so  far  from  dcnyiog  the  matters 
alleged  in  the  declaration,  confesses  and  avoids 
them.  See  Stephen,  2d  edit  480.  The  word 
** defends"  in  this  place  means  denies  the  sup- 
posed wrong  or  injvary.  As  to  defence  in  gene- 
ral, see  the  same  references,  and  Bac.  Ab.  Pleas, 
D.  and  8  T.  R.  631  ;  Stcph.  2d  ed.  478. 

(a)  Co.  Lit  127  b;  3  Lev.  240;  Bac.  Ab. 
Pleas,  D. ;   Willel,  41.    But  see  Skin.  582. 
See  Steph.  2d  edit  482,  483. 
3  Lev.  182. 
Id.;  Ld.  Raym.  117. 
\)  Bac.  Ab.  Pleaa,  D. 


(1)  Vide  Mockey  v.  Grey,  2  Johna.  192  ;  Cook  v,  Totten,  6  Dana,  106 ;  Smith  v.  Bradley,  6 
Smedes  &  Marsh.  485.  And  if  an  in&nt  defend  by  attorney,  he  may  bring  a  writ  of  error  coram 
vcbis  to  reverse  the  judgment  Dewit  v  Post,  11  Johns.  460.  See  Moore  v.  M'Ewen,  5  Serg, 
^  Bawle,  373 ;  Silver  v,  Shelback,  I  Dall.  165. 

(2)  A  penon  non  compos  mentis,  not  an  idiot  from  nativity,  may  appear  by  attorney,  and  the 
court  will,  on  motion,  appoint  an  attorney  for  him.  Faulkner  r. 'M'Cluro,  18  Johns.  135.  A 
plea  of  non  compos,  by  attorney,  will  be  set  aside,  and  a  gnardian,  adlitem  appointed,  who  may 
plead  anew.    Mitchel  v.  Kingman,  5  Pick.  431. 

(3)  If  a  party  have  not  legal  notice  of  the  suit,  his  appearances  for  the  purpose  of  taking  the  ex- 
eeption,  by  plea  in  abatement,  or  otherwise,  is  not  a  wuver  of  the  ground  or  exception.  Tingley 
V.  Bateman,  10  Mass.  343;  Gardner  v.  Parker,  12  Mass.  36;  B^nard  v.  Brewer,  2  Wash.  76; 
Wheeler  v.  Lampman,  14  Johns.  481 ;  Malcolm  v.  Rogers,  1  Cowen,  1.  An  iqspeaianoe  by  at- 
torney cures  a  defect  in  the  servioe  of  process.  Anon,  I  Hayw.  405 ;  Knox  v.  Summers,  3 
Cnuich.  496. 
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11.  AF-    it  was  held  sufficient  (e).    Defence  was  of  two  descfriptions,  first,  half  ^^ 

AND^E^"  fence,  which  was  as  follows,  "  venit  et  defendit  vim  et  injuriam  et  dieity 

FENCE.       <tc."  or  secondly, /wZ?  defence,  ^^  venit  et  defendit  vim  et  injuriam  quando^ 

Ac."  (meaning  "  quando  et  vhi  curia  consideravitj^  or  when*  and  where 

r  «42Q  -|  ^^  shall  behove  *him),  '^  et  damna  et  quicquid  quod  ipse  defendere  debet  et 

^  J  dicity'*  &c.  (/).     It  was  a  maxim  that  the  words  *•' quando j  &c.'*  ought 

not  to  be  added  when  only  half  defence  was  to  be  made,  and  that  after 

the  words  "  venit  et  defendit  vim  et  injuriam^^  the  subject-matter  of  the 

plea  should  immediately  be  stated  (^).     It  had  however  of  late  become 

the  practice  in  all  cases  whether  half  or  full  defence  were  intended,  to 

state  it  as  follows:  "and  the  said  C.  D.  by his  attorney,  comes  and 

defends  the  wrong  (or  in  trespass,  ^force,^  and  injury,  when  ^c.  and 
saith,  that,"  &c.  which  would  be  considered  as  half  defence  in  cases  where 
such  a  defence  should  be  made,  but  as  full  defence  when  the  latter  was 
necessary  (A).  J£  full  defence  were  made  expressly  by  the  words,  "  when 
and  where  it  shall  behove  him,"  and  "  the  damages  and  whatever  else  he 
ought  to  defend,"  the  defendant  would  be  precluded  to  the  jurisdiction  or 
in  abatement,  for  by  defending  when  and  where  it  shall  behove  him,  the 
defendant  acknowledges  the  jurisdiction  of  the  Court,  and  by  defending 
the  damages  he  waives  all  exceptions  to  the  persons  of  the  plaintiff  (i). 
Want  of  defence  being  only  matter  of  form,  the  omission  was  aided  on  a 
general  demurrer  (A). 

The  rw»ie      The  Reg.  Gen.  Hil.  Term,  4  W.  4,  reg.  10,  ordered  that  wo /onnol 
RiS^Hil    ^f^'^^  shall  be  required  in  a  plea,  and  it  shall  be  conunenced  as  follows : 

T. 4.W.4, — "The  said  defendant  by his  attorney  (or* in  person,'  &c.)  says 

r.  10,  and  that,  &c.,  SO  that  the  venit  or  comes  is  to  be  omitted.  And  it  has  been 
Si^and  ol>served  that  by  this  clause  the  distinction  between  whole  defence  and  half 
practice,  defence  is  abolished.  (Z),  although  formerly,  and  indeed  in  modern  times, 
that  distinction  was  much  fnsisted  upon.  It  has  been  observed  tliat  al« 
though  this  recent  pleading  rule  orders  that  every  plea  shall  commence  iu 
the  prescribed  form,  still  that  a  slight  variation,  or  the  adoption  of  the  ac- 
tion full  formal  defence^  would  not  be  any  ground  of  demurrer,  but  at 
most  would  be  the  ground  of  siunmons  or  motion  to  strike  out  the  part 
objected  to  as  an  unnecessary  prolixity  with  costs  (m). 


III.  OTBB,      Oyer  is  a  prayer  or  petition  recited  or  entered  in  pleading  (n),  iiiat 
(*")•  the  party  may  hear  read  to  him  the  deed,  Ac.  stated  in  the  plead- 


{e)  I  Salk.  30;  Bac.  Ab.  Fleas,  D. 

(f)  Co.  Lit  127  b,  Bac.  Ab.  Plea,  I>.; 
Ra«t.  Ent.  652;  Willes,  41 ;  Gilb.  C.  B.  1S8; 
8  T  R.  633.  See  the  forms,  3  Bla.  Com.  Ap- 
pendix, No.  Ill ;  postf  vol.  iii. 

{g)  GUb.  C.  P.  188;  8  T.  R.  632;  3  B.  ft 
P.  9,  n,  a. 

(A)  8  T.  R.  633 ;'  Willea,  41 ;  3  B.  &  P.  9; 
2  Saund.  209  b,  n.  1 ;  Stephen  on  Pleading, 
Sded.  481. 

(i)  2  Saund.  209  c. ;  3  Bl.  Com.  297,  298; 
Co.  Lit.  127  b ;  Bac.  Ab.  Pleas,  D. 

(k)  3  Salk  271. 

(/)  Bosanqaet  on  Rules  of  Pleading:,  37. 
It  has  been  considered  that  this  rule  extends 


to  pleas  in  abatement  as  well  as  pleas  in  bar 
and  all  otber  pleas.  J.  Chitty,  jun..  Pleas  in 
Abatement,  20,  note  (d), 

Im]  Id.  37,  note  33. 

(m)  As  to  demanding  oyer  and  form  of  di^ 
mand,  see  8  Chitty's  Gen.  Prac.  618. 

(n)  See  the  form,  ante,  427.  At  the  present 
day  oyer  is  demanded  before  the  party  pleads^ 
by  a  note  in  writing  addressed  to  the 'attorney 
of  the  party  on  die  other  side ;  and  it  is  girea 
by  providing  the  party  requiring  it  with  a  copy 
of  the  deed,  &c.  at  his  expense,  showing  him 
the  original  if  desiied.  Tidd,  9th  ed.  Sft86; 
Stephen,  5th  ed.  93,  94. 
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iiigs  of  the  opposite  party,  and.  which  deed  is  by  intendment  of  law  in  i"-  o^*^»- 
Court  wlieu  it  is  pleaded  witli  a  profert  (o)  (1).  The  statement  of  the 
prayer  of  oyer,  and  that  the  deed  lias  been  read  to  the  defendant,  (setting 
it  out)  used  \o  follow  the  defence ,  and  precede  the  entrance  of  the  impar- 
lance, if  any  (p).  Bu^  now  it  is  to  be  stated  immediately  after  the  state- 
mont  of  the  appearance. 

It  is  a  principle  of  pleading,  tliat  a  party  relying  upon  a  deed^  &c. 
cither  as  Uie  foundation  of  a  cause  of  action,  or  as  a  ground  of  defence 
or  answer  to  the  pleading  of  his  opponent,  shall  make  a  profert  of  tihe  in- 
strimient,  that  is,  produce  it  (uomiually)  in  Court,  (jq).  But  in  alleging 
tlie  deed,  the  plaintiff  need  not  in  his  pleading  show  more  of  it  than 
answers  his  own  immediate  purpose  ;  and  even  that  part  which  he  states 
may  be  set  forth  according  to  its  legal  purport  or  in  substance.  Tlie  ob- 
^  taining  of  oyer  therefore  becomes  frequently  important,  especially  on  the 
part  of  the  defendant,  not  only  to  ascertain  the  authenticity  of  the  instru- 
ment, but  also  for  tl^  purpose  of  rendering  available  otlier  parts  of  the 
deed  which  may  restrict  or  explain  that  portion  of  the  instrument  which 
is  shown  in  the  adverse  pleading.  It  is  demurrable  by  either  party,  whe- 
tiier  plaintiff  or  defendant,  and  in  every  action,  whether  real,  pen^onal,  or 
mixed. 

If  the  plaintiff  in  liis  declaration,  or  the  defendant  in  his  plea,  have  In  ^liat 
necessarUy  made  a  profert  of  any  deed,  probate,  letters  of  administration  ^^^^le 
or  other  instrument  under  seal,  the  other  party  may  pray  oyer,  which  can- 
not in  such  case  be  refused  by  tlie  Court  (r)  (2).     If  the  deed  be  lost  or 
destroyed,  the  party,  instead  of  making  a  profert  thereof,  should  state  the 
excuse  for  omitting  it ;  and  then  the  opponent,  though  he  may  traverse 
the  trutli  of  the  excuse  alleged,  will  bo  jwecluded  from  praying  oyer  (j) 
(3).     But  if  a  profert  bo  unnecessarily  made,  the  defendant  must  plead 
without  oyer  (0 ;  though  if  it  be  craved  and  given,  he  has  a  right  to  make 
use  of  it  (u).  The  defendant  cannot  *crave  oyer  except  where  profert  has  [  *431  ] 
been  made  (4).    Oyer  was  formerly  allowed  of  the  original  wHt^  in  order 
to  demur  or  plea  in  abatement  for  any  insufficiency  or  variance  between 
the  writ  and  declaration ;  but  that  practice  was  altered  by  rule  of  Court,  and 
if  the  defendant  demand  oyer  of  the  writ,  the  plaintiff  may  proceed  as  if  no 
such  demand  had  been  made  (x)  (5) .  Oyer  is  nqt  demaudable  of  a  record  (jf) 


(o)  3  Bla.  Com.  299;  3  Salk.  119;  12  Mod. 
598 ;  Bttc.  Ab.  Pleas.  I.  12, 13  ;  1  Sid.  SOS. 
ace.;  Latw.  1644,  contra,  Tho  practice  rela- 
tive to  the  demand  of  oyer  has  been  fally  con- 
sidered in  the  works  r^rred  to  in  this  note  that 
it  viriU  be  sufficient  here  to  confine  our  attention 
to  snch  points  as  relate  to  pleading.  Tidd, 
9th  ed.  536  ;  1  Scl.  261,285  to  291  ;  1  Sannd. 
9,  and  notes  ;  Com.  Dig.  Pleader,  P.  ;  Steph. 
2d  cd.  92. 

{p)  Ante,  427.  But  see  instances  of  oyer  af- 
ter imparlance,  1  Sound.  3,  289. 

(7)  See  as  to  the  profert,  ante,  365,  and 
notes. 


(r)  2  Stm.  1 186 ;  3  T.  R.  151 ;  Tidd,  9th  ed. 
687. 

(s)  AntB,  365,  410. 

(t)  2  Balk.  497  ;  1  T.  R.  149,  150 ;  ante, 
366. 

(ti)  Dong.  476  ;  1  Sannd.  317,  note  2  ;  9  a, 
note  (d), 

(x)  Tidd.  9th  ed.  588. 

(y)  1  Ld.  Raym.  250,.  347  ,  Dong.  476  ;  1  T. 
R.  149.  But  where  a  judc:ment  or  record  of 
the  same  Court  is  pleaded,  Uie  defendant  roost 
give  a  note  in  writing  of  the  term  and  number 
roll  of  the  record,  Tidd,  9th  cd.  587  ;  and  see 
Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8. 


(l)  Where  oyer  of  a  deed  pleaded  with  profert,  is  not  prayed,  no  part  of  the  deed  will  be  no- 
ticed by  tlio  Court,  but  that  which  the  plaintiff  has  declared  on  ;  Bender  v.  I'W)mbcigcr,  4  Dall, 
131 ;  Wristor  u  Lacy,  7  J.  J.  Marsh.  219  ;  and  the  writing,  must  be  taken  as  set  forth  In  the  dec- 
laration. Pollard  r.  Zoder,  2  A.  K.  Marsh.  264. 
!2)  Brown  r.  Jones,  10  Gill  &  Johns.  334. 
3)  Soo  I'addock  v.  Hlggins,  2  Root,  482;  RespubHca  ».  Coates,  1  Yeatcs,  2  ;  Powen  r,  Ware. 
2  Pick.  451.  ' 

(4)  StoiT  V  Kimball,  6  Vermont,  541  ;  Settle  if.  WOson,  14  Ohio,  257, 

(5)  Sec  Kenncr  v.  Reed,  3  Pike,  339< 
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in.  OYER.  (1)  nor  of  recognizance  (z) ;  nor  of  a  private  act  of  parliament  (a)  ; 
nor  of  letters  patent,  though  pleaded  with  a  profert  (6)  ;  nor  of  a  writ  of 
re^siimmons  (cr)  ;  nor  of  the  precept  or  warrant  of  a  justice  of  the  peace 
((2).  And  oyer  cannot  be  craved  of  an  agreement,  a  note,  or  other  instru* 
ment  not  under  seal  (e)  (2),  nor  of  a  demise  to  a  stranger,  where  tlie 
party  pleading  it  was  neither  party  nor  privy  to  it  (/).  As  it  cannot  be 
granted  of  any  deed,  <&c.,  which  is  not  presumed  to  have  been  brought 
into  Court,  (g*),  the  defendant  cannot,  in  an  action  upon  a  bond  condi* 
tioned  for  the  performance  of  covenants  in  another  deed,  crave  oyer  of  such 
deed,  but  he,  and  not  the  plaintiff,  must  show  it  or  the  counterpart  with  a 
profert  or  an  excuse  for  the  omission  ;  but  it  seems  the  Court  will  compel 
the  plaintiff  to  give  the  defendant  a  copy  to  enable  him  to  plead,  by  grant- 
ing  the  defendant  time  to  plead  until  tlie  copy  be  provided,  or  the  defend* 
ant  making  an  affidavit  that  he  has  no  copy  (A).  In  scire  facias  on  a 
judgment  on  a  deed,  the  defendant  cannot  demand  oyer  of  the  deed,  for 
the  scire  facias  is  fomided  not  on  th^  deed,  but  on  tlie  judgment ;  if,  bow- 
ever,  oyer  bo  improperly  craved  and  granted,  and  the  deed  be  stated  upon 
it,  the  defect  in  tlie  plea  will  bo  aided  upon  a  general  demurrer  (i). 
Though  a  party  bo  entitled  to  crave  oyer,  yet  he  is  not  in  general  bound 

Y***M  hft   ^  ^^  ^^  ^^)'     ^^^  "^  some  cases  it  must  bo  craved.     Thus,  if  the  defence 

denumdod  ^^  founded  upon  any  objection  to  tlie  form  of  the  bond,  as  where  a  bail 
bond  has  been  given  to  tiie  sheriff,  but  not  by  his  name  of  ofiSce,  and  the 
defect  do  not  appear  upon  the  fiEu^e  of  the  declaration,  oyer  mvst  be  cxaved, 
and  after  setting  forth  the  bond,  the  defendant  may  demur  (/)  (3),  And 
in  an  action  at  &e  suit  of  an  administrator,  tlie  defendant  should  crave  oyer, 
and  set  out  tlio  letters  of  administration,  if  he  wish  to  avail  himself  of  any 

[  *432  ]  variance  in  *  the  statement  of  them  in  the  declaration  (m).  The  instances 
in  which  oyer  should  be  demanded,  if  the  defendant's  contract  be  not  tndy 
stated  in  the  declaration,  will  be  hereafter  considered  (n).  In  Pleading 
payment  or  performance  of  the  condition  of  a  bond,  if  the  condition  be 
not  set  out  in  the  declaration,  the  defendant  must  set  forth  tlie  condition 

(z)  Poph.  202.  {a)  Wflles,  200. 

(a)  Dougl.  476,  477  ;  Tidd,  9th  od.  58S,  but  {h}  Per  Cur,  Hilary  Tenn,  21   Geo.  S,  K. 

Godb.  186,  is  con/ra.  B.  Tidd,  9th  ed.  586;   1    Sound.  10,  note  1, 

(6)  1  T.  R.  Ii9  ;  Aichb.  164.  and  52. 

(c)  3  Hen.  6,  56.  (t)    1  Sannd,  8  b. 

id)  21  Hen.  5,  6  ;  Bro.  Ojner,  13.  W  3  Lfl.  Kep.  221  ;  Aic^b.  164, 165u 

(ej  Salk.  215.    But  the  Coorts  or  radges,  by  (/)  Ld.   Ravin.   1135  :  2  Saund.  60^n.  a  ; 

analogy  to  the  doctrine  of  oyer,  will  in  most  866,  n.  1  ;  2  T.  R.  575 ;  Bac.  Ab.  Pleae.  1. 12. 

cases  order  that  tlio  party  have  an  inspection  So,  in  a  plea  Of  nonjoiDder  of  a  ocHiMigor,  1 

and  copy  of  the  instrument,  see   Tidd,  9th  ed.  Saond.  291. 

589,  &c.  (m)  2  Wils.  413. 

C/)  3  Hen.  6,  46.  (n)  Pott,  433. 


(1 )  Oyer  must  be  craved  and  had  to  put  a  record  before  the  court,  but  oyer  of  the  ofllccif's  r^ 
turn  to  the  process  is  unnecessary.  Commonwealth  r.  Roby,  12  Pick.  496;  Guild  v.  RichaidBon, 
6  Pick.  364;  Slayton  o.  Chester,  4  Mass.  476.  Where  a  judgment  is  declared  on  without  a  ]at>- 
fert,  no  oyer  can  be  held.  Hall  t^.  Williams,  8  Greenl.  434.  Oyer  must  be  given  of  the  nootdof 
the  Superior  Court  in  Connecticut,  if  required.     WflHamg  9.  Peny,  2  Root,  462. 

In  Copp  V.  Oilman,  2  Blackf.  46,  it  was  held,  that  in  an  action  on  a  judgment,  prolbrt  of  die 
record  is  unnecessary. 

(2)  See  ante,  466  and  note,  and  Toggle  v.  Adams,  3  A.  K.  Marsh.  429  ;  Anderson  r.  Bano^  2 
J.  J.  Marsh.  265. 

(3)  So,  in  debt  on  award,  if  it  be  misstated  in  the  declaration,  the  defendant  cannot  take  advui- 
tagc  of  the  error  by  pleading  no  award,  but  must  crave  oyer  and  demur.  James  r.  Walmtii,  8 
Johns.  410.  Ut  Scmble.  Sed  auma ;  for  aa  award  under  seal  need  not  be  plioaded  with  |vofei% 
and  the  insertion  of  a  profert  will  not  entitle  to  oyir. 
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after  craving  oyer  (r>)  (1).    But  it  is  necessary  in  an  action  on  a  bond  "i-  o^er. 
or  deed,  conditioned  for  the  performance  of  covenants  in  another  deed, 
for  the  defendant^  in  his  plea  of  performance,  to  show  such  deed  without 
craving  oyer  (/?). 

Where  either  the  plaintiff  or  the  defendant  omits,  in  pleading  a  deed,  of 
which  a  profert  is  made,  to  state  any  part  which  is  material  to  the  cause 
of  his  opponent,  the  only  way  by  which  the  latter  can  relieve  himself  is  by 
praying  oyer  of  the  deed,  and  setting  it  out  in  hcsc  verba;  for  he  cannot 
plead  that  by  the  said  deed  <^  it  was  forther  agreed,"  &q.  (jq)  (2). 

If  oyer  be  denied  when  it  ought  to  be  granted,  the  party  making  the  Refusing 
daim  should  move  the  court  to  have  the  prayer  of  oyer  entered  on  record,  ^^^ 
which  entry  is  in  the  nature  of  a  plea ;  and  the  plaintiff  may  counterplead 
the  right  to  oyer,  or  strike  out  the  rest  of  the  pleading  following  tht  oyer 
and  demur ;  upon  which  the  judgment  of  tlie  Court  is,  either  that  the  de- 
fendant have  oyer,  or  that  he  answer  without  it  (r).  On  the  latter  judg- 
ment the  defendant  may  bring  a  writ  of  error,  for  to  deny  oyer  when  it 
ought  to  be  granted  is  error ;  but  not  e  converso  (<)  (8). 

The  oyer  of  a  deed  that  has  be^i  altered  by  a  stranger  must  be  of  the  Howgiven. 
deed  as  originally  drawn,  and  must  be  so  set  out  in  the  pleading,  or  the 
variance  will  be  fatal  Q).  If  oyer  of  a  bond  only  be  craved,  the  other 
party  is  not  boimd  to  give  oyer  of  the  condition,  unless  that  be  craved  also 
(u)  (4).  But  if  there  be  a  condition  or  other  matter  endorsed  on  a  deed, 
and  wluch  was  endorsed  before  execution,  oyer  must  be  granted  of  the  in- 
dorsement as  well  as  of  the  deed  (x).  And  a  party  craving  oyer  is  en- 
titled to  a  copy  of  the  attestation  and  names  of  tlie  witnesses  (^)  (5). 
But,  as  before  observed,  on  oyer  of  a  bond  and  condition,  *the  copy  of  a  [  *433  ] 
deed  referred  to  in  the  condition  need  not  be  furnished  (2)  (6). 

Oyer  having  been  granted,  the  defendant  has,  it  seems,  at  least  in  the  Whnt  ad- 
King's  Bench  (a),  an  election  whether  or  not  he  will  set  forth  the  deed  j^^j^^^^f 

oyer,  and 

(o)  Com.  Dig.  Pleader,  t  V.  4 ;  »  Sannd.  not©.    A  party  properly  craving  oyer  cannot  ^^^  ™*'i- 

409,  n.  2  ;  I  /</.  9  b,  n.  1.    In  Lil.  Ptae.  Reg.  be  compellod  to  plead  until  it  is  given,  3  Stra.  ner  of 

Oyer,  it  is  said  that  the  defeuUant  ouiy  plead,  1186;  1  Wils.  16.  taking  ad- 

if  he  pkase,  without  oyer;  for  he  may  take  («)  1  Sann<^.  9  c.  n.  I ;  Tidd,  9th  ed.  583;  vantage. 

upon  nimself  to  remember  the  bond  without  Bac.  Ab.  Pleas,  1. 12. 
heaziog  it;  but  see  Hutt  Sep*  33 ;  1  Keb.  513 ;  (0  1  Marsh.  217. 

I   Saaad.  317,  note  2;  Com.  Dig.  Pleader,  2  Jul  6  Mod.  237;  1  Sannd.  9  b, note  I. 

W.  33 ;  Vin.  Ab.  Oyer,  D.  [x)  Id.  Van  Rensselaer  v.  Poacher,  24  Wen- 

(p)  See  ante,  431 ;  1  Sannd.  10,  n.  1 ;  Com.  dell,  316. 
D^.  Pleader,  2  W.  33 ;  6  Mod.  237.  (y)  Willes,  288 ;  1  Sannd.  9  b,  note  (e). 

Tq)  I  Saand.  317,  note  2;  1  Stra.  227.  U)  Ante,  431,432.  * 

(r)  1  Saund.  9  c,  note  1 ;  2  /cT.  46  b,  n.  7  ;  (a)  Stra.  1241 ;  1  Wils.  97;  Tidd,  9th  ed. 

Tidd,  9th  ed.  588 ;  Stephen,  2d  ed.  102, 103,  589;  Com.  Dig.  Pleader,  P.  1. 

11 )  And  the  omission  is  Iktal  on  a  writ  of  error.    United  States  v.  Arthuir,  5  Cranch,  257. 
2)  Oyer  of  a  deed  of  which  profert  is  made  in  the  first  count  of  a  declaration,  does  not 
make  it  port  of  the  record  so  as  to  apply  to  the  other  counts.    Hughes  v.  Moore,  7  Cranch, 
176. 

(3)  State  V.  Hicks,  2  Blackf  336;  Pendleton  v.  Bank  of  Kentucky,  1  Monroe,  171. 

(4)  U.  States  V.  Sawyer,  1  Oallis.  86,  cited  post,  435,  note. 

(5)  Smith  V.  Alworth,  18  Johns.  445. 

(6)  As  to  the  furnishing  of  copies  and  when  profert  of  the  original  being  made,  oyer  of  the 
orig^^  may  be  demanded.  See  Butler  v.  State,  5  Gill  &  Johns.  511 ;  Carson  v.  Pearl,  4  J.  J. 
Marsh.  92 ;  Thatcher  v.  Lyman,  5  Mass.  260 ;  Judge  v.  Merrill,  6  N.  Hamp.  256 ;  Smith  v.  Al- 
worth, 18  Johns.  445 ;  ante,  366,  note. 
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HI.  OTER.  in  his  plea.  In  that  Court  it  appears  that  lie  may  plead  withoTit  noticing 
that  he  has  craved  oyer  or  stating  the  deed ;  and  if  the  plaintiff  would 
avail  himself  of  the  deed,  he  should  pray  that  it  be  enrolled,  and  should 
state  it  in  his  replication  (6).  But  it  is  said  that  m  the  Common  Pleas, 
if  the  defendant  has  had  oyer,  and  omit  to  set  it  out  in  his  plea,  the  plain- 
Mff  might  insert  it  for  him  at  the  head  of  his  plea  in  making  up  the  is- 
sue (c)  :  The  Reg.  (Jen.  Hil.  T.  2  W.  4,  reg.  44,  expressly  provides  for  a 
case  of  this  nature,  and  renders  the  practice  uniform.  It  orders  "  that  if 
a  defendant,  after  craving  oyer  of  a  deed,  omit  to  insert  it  at  the  head  of 
his  plea,  the  plaintiff,  in  making  up  the  issue  or  demurrer  book,  may,  if  he 
thuik  fit,  insert  it  for  him ;  but  the  costs  of  such  insertion  shall  be  in  the 
discretion  of  the  taxing  officers"  (rf).  We  have  before  remarked,  that 
if  the  party  craving  oyer  desire  to  avail  himself  in  pleading  of  the  condi- 
tion m  a  bond,  or  a  part  of  a  deed  not  shown  by  the  pleading  of  the  other 
party,  he  must  show  the  oyer  and  instrument  on  the  face  of  his  own  plead- 
ing (e).  K  no  occasion  of  this  sort  occur,  it  is  important  to  consider 
whether  or  not  the  deed  be  tridy  described  by  the  opponent ;  for  by  set- 
ting it  out  oh  oyer,  and  then  .pleading  ru>n  est  factum^  an  error  in  such  de- 
scription might  be  cured.  If  the  deed  be  set  out  on  oyer,  it  becomes  par- 
cel of  the  record  (1),  and  the  Court  will  adjudge  tipon  it  accordhigly, 
though  it  were  not  strictly  demandable  when  granted  (/).  Should  tlie 
true  effect  and  meaning  of  the  deed  be  mis-stated  in  the  declaration,  the 
variance  is  cured  and  becomes  immaterial,  if  the  deed  be  set  out  on  the 
plea  on  oyer,  and  ndn  est  factum  be  pleaded ;  for  on  that  issue  the  only 
question  at  the  trial  is,  whetlier  the  deed  as  set  out  in  the  plea  was  execu- 
ted by  the  defendant  or  not,  and  the  jury  are  not  competent  to  decide  what 
is  the  legal  effect  of  tlie  deed.  In  such  case  the  defendant  had  better 
plead  non  est  factum  (g*),  without  craving  oyer ;  and  then  the  question 
would  be,  whether  the  deed,  as  described  in  the  declaration^  ^as  executed 
by  the  defendant  (A). 

£  *434  ]  *The  tenor  of  the  deed,  as  it  appears  upon  oyer,  is  considered  as  forming 
part  of  the  precedent  pleading  (2),  and,  tlierefore,  if  the  breach  laid  in 
the  declaration  be  not  supported  by  the  deed,  in  other  words,  if  the  deed 
thus  set  out  in  the  plea  be  found  to<;ontain  in  itself  matter  of  objection  or 
answer  to  the  plaintiff's  case  as  stated  in  the  declaration,  the  defendant's 
course  (after  setting  out  the  deed  on  oyer)  is  to  demur ^  not  to  make  the 
objection  the  subject-matter  of  a  plea  (t).  The  defendant  may  demur  af- 
ter setting  out  the  deed  on  oyer,  if  in  the  declaration  any  part  of  the  deed 
which  qualifies  the  contract  as  shown  in  the  declaration,  or  which  renders 

(h)  Jd,  (A)  4  B.  &  C.  741 ;  7  D.  &  R.  257,  S-  C. ; 

(c)  Id,;  Barnes,  327;  Steph.  2d  ed.  96,  n.  aee  U  East,  fi3d;  5  Taant.  707.    Wliere  the 

(e).  declaratioD  was  upon  a  certain  im'ting,  it  was 

id)  See  Jervis's  Rules,  54,  note  (f).  held  t}iat  the  defendant,  by  pravin^  oyer  torn- 

[e)  Ante,  480.  ditions   scripti    obligatorii    prccaictt,   admitted 

[/)  1  Saund.  SI6,'317;  Salk.  119;  Doug,  it  to  be  a  bond.    Lord  Raym.  1541,  Cro.  Car. 

476 ;  Tidd.  9th  ed.  589.  209 

ig)  See  the  late  act,  9  Geo.  4,  c.  15,  for         (t)  4  B.  &  C.  741,  750;  7  D,  &  R.  257,  S. 

amending  at  the  trial  certain  variances  in  set-  C. ;  Dougl.  476 ;  Steph.  2d  ed.  97 ;  Tidd,  9tb 

ting  out  written  instruments,  ante,  319.  ed.  589. 


(i;  Vide  Cooke  v.  Graham,  3  Cranch,  234.    See  S  Har.  ft  GiU.  86. 

(2)  Commissioners  v,  Graines,  Const  Rep.  459. 

Writing  proffered  is  not  a  pnrt  of  the  record  unless  oyer  is  taken.  Adams  v.  Macy,  1  Bil^ 
328  ;  Gist  v.  Steele,  ib.  571 ;  Palmer  v.  M'Ginnis,  Hardin,' 504. 

Oyer  of  a  deed  set  forth  in  the  first  count,  docs  not  mnke  that  deed  part  of  the  record,  so  as  to 
apply  it  to  other  counts  in  the  declaration.    Huglies  v.  Moore,  7  Cranch,  1 76. 
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it  dissimilar  to  that  described  in  the  declaration,  be  omitted  or  mis-stated  "t-  oyer. 
bj  the  plaintiff  therein  (i).  And  if  it  appear  at  the  trial  on  non  est  fac- 
tum tliat  there  is  a  variance  between  the  deed  produced  and  the  oyer,  it  is 
fatal  (Z).  But  the  defendant  cannot  demur  on  account  of  a  variance  iu 
an  immaterial  part  between  the  deed  as  stated  in  the  declaration,  and  as 
set  oxit  on  oyer  (m).  If  it  be  material  for  the  plaintiff  in  his  replication, 
&j.,  to  show  the  indenture,  he  may  pray  an  enrollment,  and  so  mabie  it 
part  of  his  replication  (n). 

Before  the  recent  pleading  rules,  Hil.  T.  4  W.  4,f  if  the  oyer  were 
stated,  tlie  plea  should  in  strictness  be  entitled  of  tlie  same  tenn  as  the 
declaration,  for  in  contemplation  of  law  tlie  deed,  luilcss  denied,  Was  in 
Court  only  during  the  term  of  which  it  was  pleaded,  and  was  afterwards 
iu  the  custody  of  tlie  party  to  whom  it  belonged,  and  therefore  when  that 
practice  prevailed,  oyer  of  such  deed  ought  not  iu  pleading  to  be  stated  to 
Imve  been  demanded  iu  a  subsequent  term,  and  consequently  not  after  a 
general  imparlance  (p).  But  now  by  that  rule  a  plea  setting  out  a  deed 
on  oyer  is,  like  all  others  .to  be  dated  of  the  very  day  it  is  pleaded.  But 
oyer  might  have  been  craved  after  a  special  imparlance  to  another  day  in 
the  same  term  (jo) ;  and  tliere  are  precedents,  where  oyer  was  craved  after 
the  statement  of  imparlance  (jq) ;  and  where  the  plahitiff  declared  in  vaca- 
tion before  the  essoign  day  of  the  following  term,  with  analogy  to  the  claim 
of  conusance  and  pleas  in  abatement,  a  plea  stating  the  claim  of  oyer  might 
iiave  been  entitled  of  the  term  subsequent  to  the  declaration  with  a  special 
imparlance,  or  might  have  been  entitled  generally  pf  tlie  preceding  term 
(?•).  But  tlie  recent  rules  put  an  end  to  imparlances,  and  now  requke 
that  every  plea  be  entitled  on  the  very  day  it  is  pleaded  («). 

*If  the  defendant  assumed  to  set  out  the  whole  of  the  deed  or  condition  [*435] 
of  a  bond  on  oyer,  the  whole  should  be  stated  with  all  recitals  verbatim  et 
literatim  ;  and  if  tlie  defendant  do  not  set  forth  the  whole,  or  state  it  un- 
tmly,  the  plaintiff  may  sign  judgment  as  for  want  of  plea  (f) ;  or  may  by 
his  replication  pray  that  the  deed  be  enrolled,  and  set  it  forth,  and  then  it 
soems  may  demur,  for  by  craving  oyer  the  defendant  undertakes  to  set  out 
tlie  whole  (w),  or  according  to  Reg.  Gen.  Hil.  T.  2  W.  4,  rcg.  44,t  he 
may  insert  the  deed  for  the  defendant.  But  in  pleading  to  a  bond  condi- 
tioned for  tlie  performance  of  covenants  in  another  deed  distinct  from  that 
set  out  on  oyer,  though  the  party  mubt  state  the  deed  referred  to  in  the  con- 
dition truly,  or  subject  his  plea  to  a  demurrer,  and  the  practice  is  to  set 
forth  the  whole  deed  (x) ;  it  may  perhaps  suffice  to  state  the  substance  of 
the  deed  and  those  covenants  only  which  he  has  engaged  to  perform,  aver- 


{k)  Id.\  2  Saund.  366,  n.  1. 

(0  I  Marsh.  214;  see  ante,  311. 

(m)  1  B.  &  C.  35S;  2  D.  &  R.  662,  S.  C. 

(n)  2  Stra.  1241 ;  1  Wib.  97;  1  Saond.  9  b, 
n.  1,  ace.;  Barnes,  327,  contra. 

(o)  Tidd,  9th  cd.  587;  Steph.  2d  ed.  95;  1 
Saund.  2,  note  2;  Vin.  Ab.  Oyer,  F.;  Bac. 
Ab.  Pleas,  I.  12.  See  the  form,  3  Bla.  Com. 
Appendix,  No.  3,  ace.;  2  Ld.  Raym.  970,  cow 
Ira.    And  see  the  precedents,  1  Saund.  3, 289. 

(p)  12  Mod.  99;  2  Shov.  10;  Tidd,  9th  ed. 
587. 

(q)  1  Saond.  3, 289. 


(r)2Vms.4n,412;  1  T.  R.  278;  7  T.  R. 
447,  note  (d);  2  Saund.  2,  n.  2. 

(«)  Reg.  Gen.  Hil.  T.  4  W.  reg.  1  and  2. 

\t)  1  Saund.  9  b,  n.  1 ;  4  T.  R.  370;  Slater  v. 
Home,  Tidd,  9th  ed.  565 ;  5  T.  R.  662,  663. 

(ti)  Com,  Dig.  Pleader,  P.  1;  4  T.  R.  371, 
note  (b) ;  1  Saund.  9  b,  note  I .  But  it  is  laid 
down  in  Tidd,  9th  ed.  589.  which  cites  2  Salk. 
602,  that  the  plaintiff  cannot  demur  to  the  plea 
for  not  setting  out  the  whole  of  the  deed  oa 
oyer. 

(r)  1  Saond.  9;  4  East,  344,  845. 
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t  See  American  Editor's  Pre&ce. 
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111.  Oyer,  ring  that  the  indenture  contains  no  Other  covenants  On  his  part  (y) :  or 
perhaps  even  on  allegation  that  the  indenture  contains  no  negative  or  dis- 
junctive covenants,  with  an  averment  of  general  performance,  would  be 
sufficient  (z) ;  and  the  plaintiflf  might  pray  an  enrollment,  and  set  it  forth 
if  mitruly  stated  (a).  Certainly  it  would  be  desirable  to  promulgate  a 
rule  that  it  shall  be  sufficient  for  either  party  to  set  out  only  such  parts  of 
deeds  or  instruments  as  may  be  sufficient  to  sustain  any  charge  or  defence 
without  setting  forth  useless  matters. 

When  oyer  is  prayed  of  a  bond  and  the  condition,  it  is  usual  in  a  plea 
not  to  set  forth  the  obligatory  part  of  the  bond,  but  to  say,  "and  it  is  read 
to  him,  &c."  and  then  to  pray  oyer  of  the  condition,  and  set  forth  in  hac 
verba  (1) ;  but  the  bond  ought  to  be  entered  at  large  as  well  as  tlie  con- 
dition, if  the  terms  of  the  obligatory  part  be  material  to  tlie  defence  (6). 
So,  if  it  be  material  to  the  plauitiff  that  the  penal  part  of  the  bond  be  set 
forth,  he  may  m  his  replication  pray  that  it  may  be  enrolled,  and  set  it 
forth  (c),  or  under  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,t  insert  the  deed  in 
the  defendant's  plea  for  him.  K  no  use  is  intended  to  be  made  of  the  bond 
there  is  no  need  to  pray  oyer  of  it  at  all,  or  to  enter  any  such  prayer,  but 
it  is  sufficient  to  pray  oyer  of  tlie  condition  only  (rf)  (2) ;  for  the  bond  and 
condition  are  considered  as  distinct,  the  bond  being  complete  without  the 
condition,  therefore  there  may  be  oyer  of  one  without  the  other  («).    If  it 

[*436]  appear  *to  the  Court  that  with  reference  to  the  deed  as  set  out  on  oyer  the 
defendant  has  pleaded  a  false  plea,  the  Court  will  give  judgment  for  the 
plaintiff  upon  a  demurrer  to  the  plea  (/). 


lY.  IMPAR- 
LANCES. 


IV.  IMPARLANCES. 


The  an-         Tlie  term  imparlance  or  licentia  loquendi^  in  its  most  general  significar 

cient  pnic-  \\Qiy^  means  time  given  by  the  Court  to  either  party  to  answer  tlie  plead- 

fomwof.     iiig  of  his  opponent,  as  either  to  plead,  reply,  rejoin,  <fec.  and  is  said  to  be 

nothing  else  but  the  continuance  of  the  cause  till  a  further  day  (^).     But 

the  more  common  signification  of  the  term  was  time  to  plead  (A)t«     In 


iff)  I  Saund.  31 7,  note  2. 

iz)  4  East,  340,  344,  note  (/). 

(a)  I  Saund.  9  b.  note  I ;  317,  note  2. 

{b)  Lord  Raym.  1135;  ante,  430,  433. 

(c)  Carth.  301,  802;  1  Latw.  680^  686;  1 
Saand.  9  b,  n.  1. 

{d)  Lib.  Plac.  209,  pi.  220;  1  Saund.  9  b. 
note  1. 

(e)  1  Saund.  9  c,  n.  1 ;  290,  n.  2. 

(/)  1  Saund.  9,  317,  note  2;  3  Salk.  119. 

(q)  Bac.  Ab.  Pleafl,  G. ;  sec  Com.  Dig. Plead- 
er, t).  and  id.  ibid,;  1  Sel.  Pr.  ch.  vii.  sect.  3 ;  2 
Saund.  l,note  2;  Tidd,  9th  ed.  462;  Steph.2d 


edit.  97 ;  as  to  the  nature  of  imparlances  in  gen- 
eral. In  Doct  Plac.  Imparlances,  it  is  thus 
defined,  'imparlance  est  auando  ipse  defendeuM 
petit  licentium  interloquenai,  acHicetf  quant  le  dc 
Jendani  desire  le  cour  de  donor  a  luy  tempi  de 
pieader  at  suit  ou  action  que  et  commence  I'ers  /ujf.' 
JBofore  declaration  continuance  is  by  dies  datus 
precepartium ;  after  declaration  and  before  issue 
joinea  bv  imparlance  ^  after  issue  joined,  and  be- 
fore verdict,  by  vice  comes  non  mtsit  breve;  and 
alter  vcnlict  or  demurrer,  by  curia  advisari  vult, 
(h)  2  Saund.  1,  n.  2;  2  Show.  310;  Barnes, 
846. 


(1 )  A  small  variance  between  the  oyer  of  a  bond  and  the  declaration,  is  not  regarded;  as  where 
the  words  were,  "or  delay,'*  and  in  the  declaration,  "  or  other  delay,"  the  variance  was  held  imnub- 
terial.     Henry  v.  Brown,  19  Johns.  49. 

(2)  Oyer  of  a  bond  docs  not  include  oyer  of  the  condition ;  nor  e  converso.  If  oyer  is  wanted,  it 
should  be  of  each ;  but  the  plaintiff  may  have  the  whole  bond  enrolled.  U.  States  v,  Sawver,  1 
OaUis.  86. 

t  See  American  Editor's  Preface.  . 
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making  up  the  issue  joined  between  tlie  parties,  and  in  which  all  the  pro- 1^-  xmpar- 
ceediugs  are  necessarily  stated,  an  entry  of  an  imparlance  between  the 
declaration  and  plea  was  formerly  frequent  and  sometimes  necessary  (i^ ; 
but  it  was  not  usual  in  framing  a  plea  or  replication  to  state  in  imparlance 
separately,  unless  some  new  matter  has  arisen  since  the  former  pleading 
when  it  was  proper  (Jc),  as  a  mode  of  introducing  and  stating  at  what  time 
ilie  new  matter  has  arisen  (k). 

Imparlances  were  of  three  descriptions;    1st,  A  Common  or  General 
Imparlance;  2dly,  A  Special  Imparlance;  and  3dly,  A  General  Special 
Imparlance  (Z).     The  first  was  witliout  saving  to  tilie  defendant  any  ex- 
ception against  the  writ  or  jurisdiction,  and  was  always  to  a  subsequent 
*term  (w).    In  making  up  the  issue  the  entry  of  such  an  imparlance  ['437] 
might  have  been  necessary,  in  order  to  continue  the  case  in  Court  (n) ; 
but  in  framing  a  plea  such  an  entry  of  imparlance  was  not  necessary  un- 
less the  matter  of  defence  had  arisen  after  the  declaration.     In  general, 
pleas  in  bar  were  entitled  of  the  term  of  which  they  were  pleaded,  without 
reference  to  the  title  of  the  declaration ;  and  as  a  plea  of  tender  might 
have  been  pleaded  as  well  after  as  before  an  imparlance,  even  such  plea 
might  have  been  entitled  of  a  term  subsequent  to  the  declaration,  though 
it  was  said  to  be  more  correct  to  entitle  it  of  the  same  term  as  the  declar- 
ation, in  order  to  avoid  the  inconsistency  of  first  praying  an  imparlance 
and  then  averring  that  the  defendant  has  been  always  ready  to  pay  (o). 
iUTber  the  entry  of  such  a  general  imparlance,  the  defendant  might  plead 
in  bar  of  the  action  though  not  in  abatement  (|?),  or  tho  jurisdiction  of  the 
Court ;  and  therefore,  when  by  the  practice  of  the  Court  the  defendant 
was  at  liberty  to  plead  in  abatement  in  a  term  subsequent  to  the  declara- 
tion, (as  occurred  when  the  process  was  returnable  on  the  last  return  of  a 
term,  or  even  before,  and  the  plaintiff  had  neglected  to  deliver  or  file  his 
declaration  four  days  exclusive  before  the  end  of  the  term,  or  had  neg- 
lected to  declare  before  the  essoign  day  of  that  term,)  the  defendant  must 
have  pleaded  such  plea  in  abatement  either  of  the  same  term  as  the  dec- 
laration, or  of  the  subsequent  term  with  a  special  imparlance ;  and  if  it 
were  pleaded  of  the  latter  without  such  a  special  imparlance,  the  plaintifT 
might  have  signed  judgment  as  for  want  of  a  plea  (^).     But  where  a  bill 
was  filed  in  Trinity  vacation  against  an  attorney,  entitled  as  of  Trinity 
term,  and  the  defendant  pleaded  in  abatement  as  of  Michaelmas  term, 
without  an  imparlance,  the  plea  was  held  good  (r). 

A  Special  Imparlance  was  with  a  saving  of  all  exceptions  to  the  writ, 
bill  or  count,  and  after  this  imparlance  the  defendant  may  plead  in  abate- 
ment («),  but  not  to  tlie  jurisdiction  of  the  Court  unless  founded  on  a  per- 
soncd  privilege,  as  that  of  an  attorney,  Ac.  (f).  In  cases  where  the  de- 
fendant was  entitled  to  a  special  imparlance,  it  was  in  the  Common  Pleas 

(t)  2  Saimd.  1,  n.  2;  5  Co.  75;  Tidd,  9th  cd.  (m)  6  Mod.  28;  2  Saund.  2  a. 

720.  (n)  Ante,  436. 

(k)  See  the  form  in  a  piea,  and  in  9^  replica-  (o)  2  Saand.  1,  2,  n.  2;  1  id,  33,  note  2; 

tion,  Tol.  iii.  889  to  891.    After  unie,  any  new  Burr.  59 ;  Tidd,  9th  od.  463. 

matter  must  have  been  pleaded  puis  darrein  am^  (;>)  2  M.  &  Sel.  484. 

tinuance.     See  the  forms,  post,  vol.  iii.  1244.  {q)  2  Saund.  1,  n.  2;  4  T.  R.  520;  6  T.  K. 

</)  2  Bla.  Rep.  109.%  1096.    And  as  to  the  S69;  7  T.  R.  447,  note  d. 

different  kinds  of  impariancos,  and  when  and  (r)  3  B.  &  Aid.  259;  I  Chit.  Rep.  704,  S.  C. 

how  granted,  and  what  may  or  may  not  be  done  (<)  Lntw.  6,  and  Bac.  Ab.  Qcas,  C.  4 ;  2  Bla. 

after  each,  see  2  Saund.  1,  n.  2;  Tidd,  9th  cd.  Rep.  1095. 

462.  0)  Hardr.  365;  Bac.  Ab.  Pleaa,  C.  4. 
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IV.  iMPAB-  granted  of  course  by  the  prothonotary  upon  an  application  to  him  within 
*'^^**'  tlie  first  four  days  of  the  term  subsequent  to  that  of  the  declaration ;  but 
in  the  King's  Bench,  it  was  said  to  be  granted  oiJy  by  leave  of  the  Court 
obtained  by  a  side  bar  rule  (u).  In  both  Courts  the  special  imparlance 
must  have  been  stated  in  a  plea  *in  abatement,  when  it  was  entitled  of  a 
term  subsequent  to  the  declaration  (x). 

Tlie  third  description  of  imparlance,  usually  denominated  a  General 
Special  imparlance,  was  with  a  saving  of  all  exceptions  whatsoever  (^), 
and  could  only  be  obtained  by  an  application  to  the  Court  on  motion  with- 
in four  days  of  the  next  term  after  the  declaration ;  and  it  was  in  tlie  dis- 
cretion of  the  Court,  governed  by  the  particular  circumstances  of  the  case, 
to  grant  it  or  not ;  and  it  would  not  he  granted  in  order  to  enable  the  de- 
fendant to  plead  to  the  jurisdiction  if  he  had  appeared  by  attorney.  The 
prothonotary  had  no  power  to  grant  tliis  description  of  imparlance,  and  a 
plea  imder  a  grant  by  him  would  be  a  nullity,  and  the  plaintiff  might  sign 
judgment  or  at  least  a  respandeas  ouster  might  be  awarded  (2),  When 
this  imparlance  had  been  obtained,  the  defendant  might  not  only  plead  in 
abatement  of  the  writ  or  count,  but  also  personal  privilege  (a).  In  point 
of  form  this  imparlance  was  similar  to  the  last  with  the  exception  of  tlie 
words  ^^  saving  to  himself  all  advarUages  and  exceptions  whatsoever ^^  and 
sometimes  in  addition  to  these  words  tlio  following  are  added:  ^^a^  well  to 
the  writ  and  declaration  as  to  the  Jurisdiction  of  this  Court;"  (J)  but  the 
first  is  the  better  form. 

If  the  defendant  plead  to  the  jurisdiction,  or  to  the  disability  of  the 
plaintiff  or  defendant  to  sue  or  be  sued,  after  a  general  imparlance,  or  to  ' 
the  jurisdiction  after  a  special  imparlance,  the  plaintiff  might  in  general 
cither  sign  judgment  or  apply  to  the  Court  to  set  aside  the  plea,  or  he 
might  demur  to  it,  or  allege  tlie  imparlance  in  his  replication  by  way  of 
estoppel ;  but  if  the  plaintiff,  instead  of  taking  any  of  these  advantages, 
reply  to  Uie  special  matter  of  the  plea,  the  fault  was  aided  ((?}• 


Imparlan-       As  TegSiTda  personal  actions  commenced  in  either  of  the  Superior  Courts, 
CC8  to  per-  after  the  distmctions  between  the  Terms  and  Vacations  were  for  many 
tioni  now    purposes  amiulled  by  statute  11  G.  4,  and  1  W.  4,  c.  70,  and  1  W.  4, 
Tirtuaiiy     c.  3,  and  plaintiffs  were,  by  2  W.  4,  c.  89,  sect.  11,  enabled  to  declare 
abolished    g^^^j  expedite  their  actions  in  the  vacations,  it  was  finally  settled,  after  some 
^hnsinien.  Opinions  and  decisions  to  the  contrary,  that  imparlances  in  such  actions 
were  virtucdly  abolished  (6) ;  and  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,t 
expressly  orders  that  no  entry  of  continuances  by  way  of  imparlance  shall 
be  made,  but  provides  for  the  statement  of  matters  that  may  have  arisen 
r*439]     ponding  the  action  and  *since  the  last  pending,  by  way  of  suggestion  or  al- 
legation., and  the  forms  of  wliich  statements  will  be  found  in  the  commence- 
ment of  the  tliird  volume  of  tliis  edition  (e).    In  case  of  death  of  one  of 

(m)  2  Bla.  R.  1094;  2  Sannd.  1,  %,  note  2;  (a)  Id.;  1  Lev.  54. 

K.  E.  5  Aan.;  Tidd,  9th  ed.  462,  463.  (6)  2  Bla.  K.  1044;  2  8aand.  2  a,  note  2. 

(x)  4  T.  R.  420.  521 ;  6  T.  R.  369;  7  T.  R.  (c)  2  Saund.  2  b,  n.  2;  Tidd,  9th  edit  463, 

447,  in  which  1  Bla.  Rep.  51;  1  Wils.  261,  464. 

were  overruled.    In  all  cases  the  imparlance  in  {d)  Karse  v.  Gieeting,  S  Dowl.  142,  15S-;  1 

such  case  tthould  bo  stated  in  the  issue,  2  Salind.  Ciom.  M.  k  Ros.  567 ;  Wigley  v.  Tomlins,  3 

1  e,  note  2.  Dow.  7 ;  3  Chitty's  Gen.  Prac.  108,  104. 

(y)  See  tho  forms,  pott,  vol.  iii.  689  to  892.  (e)  See  Boeanquet's  Roles  5  and  6  in  notes; 

(r)  2  Saund.  2  b.  note  2.  see  fona,  id,  131. 

••-                             ■  ■  ■  —  ■      ■  ..  ■  - 

See  American  Editor's  Frefiioe. 
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several  plaintiffs  or  defendants  pendinff  a  suit,  the  8  &  9  W.  3,  c.  11,  !▼•  impak- 
sect.  7,  directs  that  if  the  cause  of  action  survive,  the  suit  shall  not  abate,   i-^kce*- 
provided  the  death  be  duly  suggested  or  stated  on  the  records.    In  the 
commencement  of  the  third  volume  there  will  be  found  several  forms  of 
such  suggestions,  which  should  be  duly  made  in  the  earliest  instance,  or 
at  least  within  eight  days  afterwards  (/). 

(/)  See  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  2 ;  and  see  fonn,  Boeanqnef  8  Roles,  131 ;  and  post, 
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Order  of 
pleading. 


♦CHAPTER  VI. 

OP    PLEAS   TO   THE   JURISDICTION,   AND    IN   ABATEMENT, 

AND  THE  PROCEEDINGS  THEREON. 

Tlie  law  has  prescribed  and  settled  the  order  of  pleading  which  the  de- 
fendant is  to  pursue,  and  although  it  has  been  objected  that  as  regards 
pleas  in  abatement  the  division  is  more  subtle  than  useful,  yet  as  regulat- 
ing in  some  respects  the  forms  of  commencements  and  conclusions  of  the 
pleas  and  the  right  to  plead  another  plea  in  abatement  in  some  cases  after 
judgment  against  the  defendant  of  respondeas  ouster,  it  is  deemed  here 
expedient  to  adliere  to  the  ancient  order,  especially  as  no  preferable  ar- 
rangement has  been  suggested,  viz.  (a), 

^  Ist.    To  the  Jurisdiction  of  the  Court. 
2dly.    To  the  disabiliti/,  ^c.  of  the  person. 
{    Ist,     Of  the  plaintiff. 
\    2dly.     Of  Hie  defendant. 
Zdly.    To  the  Count  or  Declaration. 
^    ithly     To  the  Writ. 

1st.    To  the  form  of  the  writ. 

ilst.  Matter  apparent  on  the  face  of  it. 
2dly.  Matter  dehors. 
2dly.    To  the  action  of  the  writ. 
5thly.    To  the  action  itself  in  bar  thereof  (6)  (1). 

This,  it  is  said,  is  the  natural  order  of  pleading,  because  each  subse- 
quent plea  admits  that  there  is  no  foundation  for  the  former,  and  precludes 
tiie  defendant  from  afterwards  availing  himself  of  the  matter,  as  when  the 
defendant  pleads  to  the  person  of  the  plaintiff  he  admits  the  jurisdiction 
of  the  Court,  for  it  would  bo  nugatory  to  plead  tliat  defence  in  a  court 
which  has  no  jurisdiction  (c)  ;  and  when  the  defendant  pleads  to  the  count 
[  *441  ]  ho  admits  that  tlie  plaintiff  is  able  to  sue  him  *and  the  defendant  to  be 
sued  ;  and  when  the  defendant  pleads  to  the  form  of  the  writ  he  admits 
the  form  of  the  count ;  and  after  Q,plea  in  bar  to  the  action  the  defendant 


(a)  See  Stephens  on  Pleading,  2d  ed.  71,  n. 
(c) ;  and  see  the  arrangement  of  the  subject 
of  Abatement,  Comjn's  Digest  and  Bacon's 
Abridgement,  tit  Abatement. 

(b)  Per  Holt,  C.  J.,  3  Ld.  Raym.  970; 
Latch.  178 ;  Co.  Lit.  303, 304 ;  Gilb.  C.  P.  49 ; 
Doc.  Plac.  in  Preface ;  Com.  Dig.  Abatement, 
C ;  Tidd,  9th  ed.  630 ;  and  for  an  acconnt  of 
tiie  varions  kinds  of  pleas  in  Equity,  and 
their  essential  di£ferenco,  see  Beames'  ^1.  £q. 
chap.  II. 


(c)  In  Inferior  Courts,  however,  this  does 
not  obtain,  for  if  snch  court  have  not  jnxi»- 
diction  over  the  subject-matter,  it  viU  be  a 
ground  of  nonsuit  on  the  trial,  1  T.  R.  151 ; 
ante,  428 ;  and  if  there  be  a  total  want  of  ju- 
risdiction in  any  of  the  Conns  in  England, 
the  matter  may  oe  pleaded  in  bar,  or  given  in 
evidence  under  the  general  issue,  even  in  ac- 
tions in  the  superior  Court  at  Westminster; 
6  East,  583 ;  1  East,  352;  Tidd,  9th  ed.  960. 


(1 )  The  order  of  pleading  docs  not  appear  to  have  varied  much  from  this  scheme,  even  at  tfafl 
earliest  periods  of  the  law.    1  Beeve's  Hist  £.  L.  451 ;  2  Bceve's  Hist  £.  L.  226. 
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cannot  plead  in  abeUemeni^  unless  for  new  matter  arising  after  the  com-  o«i>er  of 
mencement  of  the  suit  (rf)  (1).  pleai>im> 

If  this  order  of  pleading  be  inverted,  the  defendant  will  be  precluded 
from  pleading  any  matter  prior  in  point  of  order  (c).  And  this  is  mato- 
rial,  for  though  it  is  said  tliat  after  a  judgment  of  respondeas  ouster  there 
can  be  no  plea  in  abatement,  because  if  it  were  allowed,  there  would  be 
uo  end  of  such  pleas  (/) ;  yet  this  must  be  luiderstood  of  pleas  in  abate- 
ment in  tlie  same  degree  as  popisli  recusancy  and  outlawry  (g-),  which  arc 
both  to  the  person;  for  the  defendant  may  plead  to  the  person  of  the  plain- 
tiff, and  if  tliat  be  overruled,  he  might  afterwards,  if  m  time,  plead  to  the 
form  of  the  writ  (A). 

The  more  general  division  of  pleas  is,  however,  1st,  Pleas  Dilatory; 
2dly,  Pleas  Peremptory  (i).  Of  iXxQ  former  description  are  pleas  to  the 
jurisdiction;  to  the  disability  of  the  person;  to  the  count  or  declaration^ 
and  to  the  writ;  of  the  latter  or  peremptory  kind,  and  which  lead  to  an 
issue  wliich  finally  settles  the  dispute,  are  pleas  in  bar  of  the  action. 


I.    OF  PLEAS  TO  THE  JURISDICTION.  i.  pleas 

TO  TH£ 

Pleas  of  this  description  though  in  eflFect  tliey  abate  the  writ  (2) ,  yet  differ  tiow. 
from  pleas  in  abatement,  principally  in  three  points,  viz.  that  they  must  be 
pleaded  in  person ;  that  at  all  events  before  the  recent  pleading  rides,  Hil. 
Term,  4  W.  4,  only  lialf  defence  should  be  made;  and  that  they  shoidd 
conclude  si  curia  cognoscere  velit,  and  not  quod  bit  a  cassetur  (A).  Objec- 
tion even  to  the  jurisdiction  of  the  superior  Courts  may  in  some  cases  be 
taken  under  the  general  issue,  but  in  general  tliey  must  be  pleaded  (3). 
In  all  transitory  actions,  and  in  local  actions  arising  in  England  or  Wales, 
if  tliere  be  no  plea  to  the  jurisdiction,  the  Courts  at  Westminster  may  in 
general  hold  plea  thereof  (Z).  And  therefore  it  cannot  be  pleaded  that 
the  debt  is  under  40jr.  and  ought  to  have  been  sued  for  in  the  County 
Court,  because  the  superior  Courts  have  concurrent  jiuisdiction,  and  the 
oidy  course  *is  to  apply  to  the  superior  Court  by  motion  to  stay  the  pro-  [*442] 
ceedings  (m).  Tlie  instances  in  which  an  action  may  be  brought  here,  al- 
tliough  the  cause  of  action  arose  in  a  foreign  country,  have  been  already 


(d)  Gilb.  C.  p.  50;  Com.  Dig.  Abatement, 
C.  I.  23,  24. 

(e)  Co.  Lit.  303 ;  Com.  Dig.  Abatement  C. ; 
Doc.  Plac.  l^face. 

(f)  Bac.  Ab.  Abatement,  O.;  Gilb.  0.  P. 
186;  2  Saund.  401;  12  Mod.  230. 

h)  Hetl.  126. 

(A)  Com.  Dig.  Abatement,  1. 3, 4 ;  Bac.  Abr. 
Picas,  K.  1 . 

(/)  See  Stephen,  2d  edit.  67 ;  and  id.  Appen- 
dix, note  19. 


(k)  Bac.  Abr.  Picas,  E.  2,  and  abatement; 
5  Mod.  146;  1  Salk  298;  3  Bla.  Com.  301. 
As  to  pleas  to  the  jorisdieiion  in  gcnetul,  see 
claim  of  conusance,  ante,  432;  Com.  Dig. 
Abatement,  D. ;  Bac.  Ab.  Picas,  E.  and 
Courts,  D.  and  Gilb.  C.  P.  187  to  197 ;  Tidd, 
9th  edit.  630;  in  equity,  Beames'  PI.  Eq.  57, 
252. 

(/)  Andr.  198;  1  Wood,  193;  Bac.  Ab. 
Picas,  E.  1. 

(m)  Sandall  v.  Bennett,  2  Adol.  &  El.  204. 


(1)  Palmer  v.  Evcrtson,  2  Cowen,  417;  Potter  v.  McCoy,  26  Penn.  State  458. 

(2)  Want  of  jurisdiction  in  tlie  court  will  abate  a  writ.  Ingalls  v,  Kichardson,  3  Mctcalf, 
340;  Osgood  p.  Thurston,  23  Pick.  110.  The  court  will  abate  a  writ  er  officio^  where  it 
appears  oa  the  record  that  it  has  no  jurisdiction  of  the  case.    Osgood  v.  Thurston,  53  Pick. 

no. 

(3)  Ryan  r.  Jackson,  11  Texas,  391 ;  Webb  v.  Mann,  3  Michipin,  139.  It  may  be  shown  under 
the  general  issue,  that  there  is  no  court  in  the  country*  which  has  jurisdiction  of  the  cause.  Kca  v. 
Hayden,  3  Mass.  124;  Anthon  y.  Fisher,  Doug.  650,  n.  132.  Sed  Vide  Smith  v.  Elder,  3  John9. 
113. 
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I.  PLEAB  noticed  (n).  Wlicrc  the  court  has  no  jurisdiction  at  common  law,  or  it 
jurIsihc-  "^^  ^Qi^  taken  away  by  act  of  parliament,  such  want  of  jurisdiction  may 
Tiox.  in  general  be  pleaded  in  fear,  or  given  in  evidence  under  the  general  issue, 
and  it  is  not  properly  the  subject  of  a  plea  in  abatement  (o).  '  And  it  has 
been  recently  decided  that  where  a  public  statute  for  erecting  a  Court  of 
inferior  jurisdiction  enacts  that  no  action  for  any  debt  not  amounting  to 
4O5.;  &c.  and  recoverable  by  that  act,  sliall  be  brought  against  any  person 
residing  within  the  jurisdiction,  Ac,  such  statute  is  a  defence  upon  tlie 
general  issue  to  a  party  bringing  himself  within  it,  who  is  sued  in  the  supe- 
rior Courts,  unless  the  statute  direct  another  course  of  proceeding  (p). 
In  other  cases  the  statutes  relating  to  the  Courts  of  Requests,  and  which 
invest  them  with  exclusive  jurisdiction  in  certain  cases,  enables  the  debtor, 
if  sued  elsewhere,  to  plead  the  exemption  in  bar,  or  (Jirect  that  a  svgges- 
tion  of  the  matter  sliall  be  entered  on  the  roll.  The  exact  mode  of  relief 
pointed  out  by  the  respective  statutes  must  be  strictly  pursued  (7). 

In  most  of  the  inferior  Courts  the  want  of  jurisdiction  is  fatal  to  the 
suit,  without  any  plea  statuig  the  objection,  for  the  cause  of  action  must 
be  alleged  to  have  arisen  within  the  jurisdiction,  or  a  writ  of  false  judg- 
ment may  be  supported;  and  if  the  fact  be  so  alleged  but  not  so  proved, 
the  plaintiff  ouglit  to  be  nonsuited  on  the  general  issue;  and  if  the  inferior 
Court  admit  the  jurisdiction,  a  bill  of  exceptions  may  be  tendered,  or  a 
prohibition  issued  (r).  In  tliese  cases,  however,  the  defendant  may  plead 
to  the  jurisdiction,  which  seems  to  be  the  safer  course  (s). 

We  have  already  seen  that  the  defendant  can  only  plead  to  the  jurisdic- 
tion where  the  grant  to  the  inferior  Court  was  habere  cognitionem  placi- 
tommy  with  exclusive  words  (/).  In  this  case  tho  plea  cannot  be  in  bar. 
At  common  law  there  was  a  distinction  between  9i  foreign  plea  and  a  plea 
[*443]  to  the  jurisdiction.  A  foreign  plea  was  where  *the  action  was  carried  out 
of  the  county  or  place  where  the  venue  was  laid  («).  Ancient  demesne, 
and  all  pleas  of  privilege,  arc  pleas  to  the  jurisdiction,  and  not  foreign 
pleas  (x).  It  was  always  necessary  before  the  statute  of  Ann  to  verify  a 
f(yreign  plea  by  affidavit,  but  not  a  plea  to  the  jurisdiction  (y). 

Pleas  to  the  jurisdiction,  when  the  objection  cannot  be  otlierwise  taken, 
are  either  in  local  or  transitory  actions.  The  defendant  may,  in  local  ac- 
tions, plead  to  the  jurisdiction,  when  the  cause  of  action  accrued  in  a  ju- 
risdiction into  which  breve  domini  regis  non  currit  (s).  Therefore  lie 
might  plead  that  the  lands  ai-e  ancient  demesne,  holden  of  the  king's  ma- 
nor (a) :  and  before  the  late  statute  (6)  he  might  have  pleaded  that  tlie 


(n)  Antey  267,  275. 

{o)  6  East,  583;  1  East,  352;  4  T.  R.  503. 

ip)  1  East,  352. 

{(f)  Per  Lord  Kenyon,  1  East,  364.  Seveml 
of  these  statutes  arc  collected,  and  the  mode  of 
proceedtnfi^  is  pointed  out  in  Tidd,  8th  edition, 
989  to  995 ;  9th  edit.  954  to  962 ;  and  see  Mr. 
Tidd  Pratt's  comprehensive  collection  of  the 
statutes  relating  to  Courts  of  Request.  In 
manj  instances  if  the  debt  be  manifestly  less 
than  40s.  and  be  recoverable  in  the  Counti/  Court, 
&c.  the  superior  Courts  will  stay  the  proeeedings 
in  the  action,  Tidd,  9th  edit.  .516;  but  tho  ob- 
jection cannot  bo  pleaded,  sec  2  Adol.  &  EL 
204. 

(r)  Glib.  C.  P.  188,  189;  Bac.  Ab.  Picas,  E. 
1 ;  Courts,  D.  4;  1  Sannd.  98,  note  1. 

(x)  Bac.  Ab.  Courts,  D.  4 ;  sec  the  precedents 
of  plea  and  replication,  I  Wcntw.  51, 60, 69,  78; 


and  1  Wentw.  Index;  Lii.  Ent  475«  See 
forms,  post,  vol.  iii. 

(t)  Ante,  423. 

00  l  Sannd.  98,  note  1;  Carth.  402;  Vin. 
Ab.  Foreign  Pleas.  See  the  preoedent,  Lil- 
Ent.  475. 

{x)  Vin.  Ab.  Foreign  Pleas,  A.  11 ;  5  Mod. 
335. 

(y)  1  Sannd.  98,  note  1;  Carth.  402;  Vin. 
Ab.  Foreign  Pleas,  5  Mod.  335. 

iz)  Bac.  Ab.  Courts.  D.  3;  Gilb.  C.  P.  191; 
1  Wils.  206;  3  East,  128. 

(a)  10  East,  523 ;  Com.  Dig.  Abatem«it»  D. 
1;  Ld.  Raym.  1418;  1  Salk.  56;  see  the  pre- 
cedents in  Heme,  351 ;  Rast.  Ent.  lOl ;  Tbomp. 
Ent  2;  Mod.  Ent.  249;  3  Inst  C.  S.  9;  Hans. 
103;  1  Wcntw.  51;  and  sec  other  Ibnna  and 
replicatior «,  1  Went.  Index. 

(b)  I  Wm.  4,  c.  70,  s.  13. 
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cause  of  action  arose  m  Wales  (/:)  ;  or  in  a  county  palatine  (J).     So  he  »•  ^^^'^^ 
may  plead  that  the  cause  of  action  arose  in  the  cinque  ports  (e),or  in  Lon-  JuhI"i>xc- 
doa  (/),  or  any  other  exclusive  jurisdiction  (g-)  ;  But  Ely  is  not  an  exempt  t*ox 
jurisdiction,  though  tho  Bishop  may  demand  conusance  (Ji).     It  has  been 
lield  that  it  may  be  pleaded  in  a  local  action  that  the  lands  are  out  of  the 
realm  (i)  ;  but  as*  that  might  be  pleaded  in  bar,  or  be  given  in  evidence 
under  the  general  issue,  it  is  unnecessary  to  plead  such  matter  in  abate- 
ment (k).    In  ejeclmeniy  as  the  real  defendant  is  obliged  on  appearing  to 
enter  into  the  consent  rule,  and  to  plead  the  general  issue,  he  cajinot  plead 
to  the  jurisdiction  without  leave  of  the  Court  (/). 

In  all  traasUory  actions  the  Courts  at  Westminster  have  jurisdiction, 
unless  taken  away  by  particular  act  of  parliament  (/?»),  and  with  the  excep- 
tion in  favor  of  the  Universities  of  Oxford  and  Cambridge  (n),  unless  the 
plaintiff  by  his  declaration  shows  that  the  action  accrue^  in  an  exclusive 
jurisdiction,  no  objection  to  that  of  the  *Supcrior  Courts  can  be  taken  (o).  [  *444  ] 
And  if  the  declaration  disclose  the  fact,  still  the  defendant  cannot  demur 
or  move  in  arrest  of  judgment,  but  must  plead  to  the  jurisdiction  (//).  It 
lias  been  said  that  there  are  no  pleas  to  the  jurisdiction  of  the  Courts  at 
Westminster  in  transitory  actions,  unless  the  plaintiff  by  his  declaration 
admits  that  the  cause  of  action  accrued  in  a  coimty  palatine  (7).  It  is, 
however,  presumed  tlmt  those  cases  were  only  put  as  instances,  and  that 
if  it  appeared  on  the  face  of  the  declaration  that  the  cause  of  action  arose 
in  any  other  exclusive  or  exempt  jurisdiction,  a  plea  to  the  jurisdiction 
might  be  pleaded  (r). 

Some  pleas  in  abatement  arising  from  privilege  of  person^  may  be  classed 
under  pleas  to  the  jurisdiction,  in  respect  of  their  affecting  the  jurisdiction 
of  the  Court,  and  concluding  whether  the  Court  ought  to  have  further 
conusance  of  the  suit  (.v) ;  as  •where  an  attorney  or  officer  of  a  particular 
Court,  a  tinner,  or  scholar  of  the  Universities,  is  sued  out  of  the  proper 

Court.  (0  (!)• 

Where  a  person  is  wrongfully  sued  in  an  inferior  Court  he  must  tender 
his  plea  to  the  jurisdicticp  in  propria  persona  sedente  curia^  and  made 


(c)  Com.  Dig.  Abatement.  D.  2 ;  1  Wils. 
193;  Dongl.  213.  See  the  procedenti,  1 
Wentw.  45,  49,  68  ;  1  Wils.  193. 

id)  Com.  Dig.  Abatement,  D.  2.  Soe  the 
preoedeuts,  Rast  Eot  419;  Heme,  7;  3  Inst 
CI.  14  ;  I  Wentw.  49. 

{e)  Com.  Dig.  Abatement,  D.  3;  4  Inst 
224 ,  Jenk.  190 ;  Keil.  88.  See  the  precedents, 
Bro.  Red.  475,  and  1  Wentw.  Index. 

if)  3  Leon.  148. 

Ig)  Bro.  Ab.  Conosance,  52 ;  1  Bla.  Rep. 
197.     See  the  precedents,  1  Wentw.  Index. 

(A)  Carth.  109;  Salk.  193;  3  East,  128, 
138. 

(i*)  Show.  191,  1  Salk.  80;  Com.  Dig. 
Abatement,  D.  3- 

(k)  6  Eaitt,  583;  4  T.  B.  503;  ante,  277, 
287. 

(0  Bla.  Rep.  197 ;  3  Wil.  51 ;  2  Stm.  1120; 
8  T.  R.  474. 


{m)  Bac.  Ab.  Courts,  D.  3 ;  sec  the  different 
statutes,  Tidd.  9th  edit  954  to  962 

(n)  Bac.  Ab.  Courts,  D.  8;  Gilb.  C.  P. 
191;  Wood,  Inst  520;  Vin.  Ab.  University, 
K. 

(o)  4  Inst  213 ;  1  Sid.  103 ;  Gilb.  C.  P. 
191  ;  Ba^.  Ab.  Courts,  D.  3. 

(o)  Carth.  11,  354;  Ba<»  Ab.  Courts,  D.  3; 
Gilb.  C.  P.  191 ;  5  Mod.  144. 

ig)  4  Inst  212,  213,  and  other  authorities, 
Tidd,  9th  ed.  631.  note  (c). 

(r)  See  1  Wils.  193.  See  the  precedents 
in  transitory  actions  Id. ;  1  Wentw.  45,  49, 
68. 

(s)  See  the  precedent  8  T.  R.  631  ;  Com. 
Dig.  Abatement,  D.  4 ;  Bac.  Ab.  Abatement, 
C.  Pleas,  E.  2 ;  Lutw.  45,  639 ;  22  Vin.  Ab. 
9 ;  3  T.  R.  186  ;  5  Mod.  146  ;  Gilb.  C.  P.  208, 
209,  cited  5  Mod.  335 ;  12  East.  544. 

(')  See  the  precedents,  jxxU,  vol.  iii. 


(1)  Vide  King  9.  Coit,  4  Day,  134.  An  attorney  sued  .lointly  with  another,  cannot  avail  him- 
aelf  of  hb  priTilege.  Tiffany  v.  Drisgs,  13  Johns.  252 ;  Wood  v.  Mann,  1  Sumner,  578 ;  Brooks 
V.  Pattenon,  1  Johns.  Cas.  828 ;  Gilbert  v.  Vaoderpool,  15  Johns.  242. 

Vol.  I.  69 
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oath  of  the  tnitk  thereof  (1)  ;  and  if  the  Liforior  Court  \rill  not  accept 
Ills  plea  he  may  have  a  prohibilion  from  one  of  the  common  law  Courts  at 
Westminster,  or  in  vacation  from  tlic  Court  of  Chancery  (w).  In  the  .n^ 
ptriof  Courts  a  jJea  to  the  jurijfdiction  mu^t  te  pleaded  within  four  days, 
both  the  first  and  la.st  of  which  are  inclu?ive,  after  declaration  (a:),  and 
generally  before  imparlances  (jf).  Formerly  it  must  have  been  entitled 
of  the  same  term  as  the  dL»claration  (r),  but  Reg.  Gen.  Hil.  T.  4  W.  4, 
now  requires  every  pleaduig  to  be  entitled  of  tlie  day  of  the  month  and 
year  when  the  same  is  pleaded,  and  shall  bear  no  other  time  or  date.  It 
must  be  pleaded  in  penon,  and  not  by  attorney,  because  the  latter  would 
admit  the  jurisdiction  of  t!ic  Court  (a)  ;  and  for  the  same  reason,  at  least 
before  Reg.  Gen.  Hil.  T.  4  W.  4,  full  defence  ought  not  to  be  made,  but 
only  lialf  defence,  though  the  words  ''  trA^it,  ^-c."  would  suffice  (6).  A 
[  *446  ]  party  paying  money  into  Court,  admits  the  jurisdiction  of  such  Court,  *and 
cannot  plead  in  abatement  to  it  (c)  (2).  After  stating  the  appearance 
and  defence,  the  plea  may  proceed  at  once  to  show  the  defect  of  jm-iedic- 
tion,  without  any  preliminary  prayer  $i  curia  cognoscere  velilj  <tc.  (i!). 

In  all  pleas  to  the  jurisdiction  of  the  superior  Courts,  it  must  be  sliowii 
that  there  is  another  Court  in  which  justice  may  be  effectually  administer- 
ed (3),  for  if  there  be  no  other  mode  of  trial,  <tc.  that  alone  would  give 
the  superior  Court  jurisdiction  (^).  In  transitory  actions,  it  was  neces- 
sary to  aver  hi  a  plea  that  county  palatine  Court  ought  to  entertain  the 
suit ;.  either  that  the  defendant  dwelt  in  the  county  palatine,  or  that  lie 
had  sufficient  goods  and  chattels  there  by  which  he  might  be  attached,  oth- 
erwise the  plea  could  not  be  allowed  lest  a  failure  of  justice  should  ensue, 
(/).  But  in  a  plea  to  the  jurisdiction  of  an  inferior  Court  it  was  suffi- 
cient to  allege  tliat  the  cause  of  action  accrued  out  of  its  jurisdiction, 
without  showing  the  jurisdiction  to  which  tlie  plaintiff  should  have  resort- 
ed (^).  Tliese  pleat;  should  conclude  with  a  prayer, "  si  curia  cognoscere 
Wi7,"  or  "  respondere  non  debet"  and  not  "  quod  billa  vel  breve  casse- 
iur"  (/i).    The  former  was  the  most  usual  conclusion  w^hen  the  subject- 


(k)  I  Saund.  98,  n.  1;  6  Mod.  146;  Bac. 
Ah.  Pleas,  £. ;  Courts,  D.  4 ;  Pleas,  E.  1 ;  ante 
425. 

(jr>  8  T.  R.  474 ;  Com.  Die.  Abatement,  D. 
9;  Tidd,  9th  ed.  6-38,  139.  When  otlierwisc, 
id. 

(y)  Ante,  4.37;  Com.  Dig.  Abatement,  D. 
9 ;  Gilb.  C.  P.  187 ;  Bac.  Ab.  Picas,  E.  2. 

(z)  Aide,  427  to  429. 

(a)  2  Saund.  309  b;  Gilb  C.  P.  187 ;  Bac. 
Ab.  Abatement,  A.  Pleas,  &c.  2;  8  T.  R. 
631. 

(h)  Ante,  429 ;  2  Saund.  209  b. 

(c)  5  Esp.  Rep.  21,  22. 

(a)  See  the  forms,  Rast  Ent.  101,  419; 
Heme,  351 ;  1  Wils.  193,  and  anto,  425.  But 
sec  the  precedent,  8  T.  R.  631. 

(e)  6   East,  598,  600;  Cowp.  172;    Carth. 


355  ;  3  Leon.  148 ;  4  T.  R.  503 ;  4  Inst.  213 ; 
Bac.  Ab.  Abatement,  A.  Courts,  D.  3.  So 
the  Courts  by  analo«jy  will  not  stay  the  pro- 
eccdines,  although  tlic  debt  be  under  40s..  if 
there  be  no  inferior  Court,  which  has  jaris- 
diction  over  it,  3  B.  &  P.  617;  Tidd,  9th  ed. 
516  ;  and  see  Sandal  v.  Bennett,  2  Adol.  &  KL 
204. 

(/)  Carth.  355;  Tidd,  9th  od.  631.  See 
the  precedents,  post,  vol.  ill. 

(  a)  6  East,  600,  601 ;  and  sec  the  precedents^ 
1  WentAv.  51,  60,  61.  78;  /wsf,  vol.  iii. 

(A;  Bac.  Ab.  Pleas,  E.  2;  Latch.  178;  5 
Mod.  146;  Bro.  Jurisdiction,  pi.  17;  2  Sannd. 
209;  Rast,  Ent.  101.  419;  Hcmo,  551;  I 
Wils.  193;  Lut\v.  45,039;  2  Rich.  C.  P.  lO; 
Lil.  Ent  9. 


0 )  Teasdale  r.  The  Rambler,  Bee,  9 ;  Hortons  r.  Towncs,  6  Lcij^h.  47. 

(2J  "Want  of  jurisdiction  of  the  parties,  and  of  the  subject  matter,  cannot  be  ^Tiived.  Mor- 
ton J.,  in  Carlisle  t>.  Weston,  21  Pick.  535 ;  Osgiood  ».  Thurston,  23  Pick.  110.  But  mere  de- 
fects in  tlie  service  or  teate^  or  place  of  return,  nmy,  whoa  the  court  has  jurisdiction  in  other 
respects,  be  waived.     Carlisle  v.  Weston,  21  Pick.  535  ;  Simonds  v.  Parker^  1  Metcalf,  508. 

(3)  Vide  La>vrencc  r.  Smith,  5  Mass.  362  ;  Rea  v,  Hayden.  3  Mass.  24 ;  Jones  v.  Wlnchcstei^ 
6  N.  Hamp.  497  ;  Dumsoiissay  v,  Dclcvit,  3  liar.  &  Johns  151. 
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matter  of  tlio  pica  related  to  the  cause  of  action,  and  tlie  respondere  non  »•  ^"^^^ 
debet  seems  proper  where  the  objection  to  tiie  jurisdiction  is  a  personal  JurTsdic- 
ptioUegt  (t).    If  the  plea  were  to  conclude  in  bar  to  the  action,  the  ju-  tion. 
risdictiou  would  thereby  in  general  be  admitted  (&). 

In  support  of  a  plea  to  tlie  jurisdiction  there  must  in  general  bo  an  affi,-  Affidavit 
davit  of  the  truth  of  its  contents  (m)   (1).     And  wliere  ancient  demesne  CO- 
is  pleaded,  the  affidavit  must  state  that  tlie  lands  are  holdcn  of  a  manor 
which  is  ancient  demesne,  that  there  is  a  Court  of  ancient  demesne  regu- 
larly holden ;  and  that  the  lessor  of  tlio  plaintiff  has  a  freehold  uiter- 
est'(n). 

To  the  plea  of  ancient  demesne  the  plaintiff  may  reply  that  the  *land  is  Kcpiica- 
pleadable  at  common  law,  and  traverse  that  the  manor  is  ancient  demesne,  ^^^*  ^' 
or  he  may  reply  without  a  traverse  (o).     The  replication  to  a  pica  to  the  [  *-i'40  ] 
iurisdiction  in  general  commences  with  a  statement  that  the  writ  ought  not 
to  be  quashed,  or  that  the  Court  ought  not  to  be  ousted  of  their  jurisdic- 
tion, because,  &c.  (p)  ;  and  concludes  to  the  country  if  the  replication, 
merely  deny  the  subject-matter  of  the  plea  (jq),     Wiiere  the  plaintiff  de- 
murs to  the  plea,  he  states  that  he  is  not  bound  to  answer  the  plea,  and 
that  the  same  is  not  sufficient  to  prevent  the  Court  from  having  conusance 
of  the  action  (r)  ;  the  language  of  the  joinder  in  demurrer  corresponds 
with  that  of  the  demurrer  (5). 

The  judgment  in  these  cases  is,  that  ilie  writ  shall  aoaie,  or  respondeat 
ouster  (0- 


n.  OF  PLEAS  IN  ABATEMENT  (u). 


II.     OF 


Whenever  the  subject-matter  of  the  plea  of  the  defence  is,  that  the  Ibate-' 
plaintiff  cannot  maintain  any  action  at  any  ft*/»«  whether  presenter  future  ment. 
in  respect  of  the  supposed  cause  of  action,  it  may  and  usually  must,  be 
pleaded  in  bar ;  but  the  matter  which  merely  defeats  the  present  proceeding 
and  does  not  show  that  the  plaintiff  is  forever  concluded,  should  in  gene- 
ral be  pleaded  in  abatement  (2),  from  the  French  abetre  (x).     The  crite- 


CO  Id,;  but  the  plea  of  an  attorney  sued  by 
latitat  in  his  own  Court  may  conclude  si  curia 
cognoscere  vdit^  12  East,  444  ;  and  see  the  prcs- 
eat  fonn,  pos/,  vol.  iiL 

(it)  Yin.  Ab.  Courts,  Jurisdiction,  N.  a. 

(/)  As  to  the  time  of  swearing  .the  affidavit, 
Me  3  Chitty's  Gen.  Prac.  712. 

(m)  4  Ann.  c.  17  s.  11  •  Bap.  Ab.  Courts,  D. 
4.     See  ante,  425,  426. 

(n)  Burr.  1046. 

(o)  Cora.  Dig.  Abatement,  D.  1. 

ijt)  Thomp.  Ent.  2 ;  liast.  Ent  101  ;  Clift 
Ent.  17. 

{q\  Id. 

ir)  Bast  Ent  419  ;  1  Wils.  194. 
s)  Id, 
t)  Vin.  Ab.   Courts,    Jurisdiction,  N.  a; 
Com.  Dig.  Abatement,  I,  14. 


(u)  Although  pleas  in  abatement  of  the  writ 
in  respect  of  Variances,  &c.  have  now  been 
virtually  abolished  by  the  modem  practice  of 
the  Courts  not  permitting  oyer  of  the  writ  so  as 
to  disclose  that  variance,  and  although  pleas  of 
misnomer  have  been  expressly  abolished  by  tho 
3  &  4,  c.  42,  s.  1 1,  and  tlic  pleas  of  nonjoinder 
arc  much  limited,  yet  there  are  still  many  in- 
stances in  which  pleas  in  abatement  may 
still  be  usefully  plea<lcd,  and  students  and 
practitioners  should  examine  the  subject ;  sco 
in  general  Com.  Dig.  Abatement,  I  Wentw. 
and  jjost,  vol.  iii.  As  to  picas  in  abatement  in 
Courts  of  equitif,  see  Bcamcs'  PI.  Eq.  53,  54, 
57,  280,  Ac. 

(j)  4  T.  R.  227  ;  Bac.  Ab.  Abatement,  N. 
Com.  Dig.  Abatement,  B  ;  3  Campb.  152. 


(i;  Teasdale  v.  The  Rambler,  Bee,  9. 

(2)  A  plea  in  abatement,  alleging  that  there  are  others  liable  with  tho  defendant,  does  not  ad- 
mit iiQ  existence  of  any  contract  whatever,  the  new  parties  being  conditionally  ngmeid. 


44ii  OF  PLEAS. 

II.  PLEAS  rion  or  leading  distinction  between  a  pica  in  abatement  and  a  plea  in  bar 
MEirr^"  is,  that  the  former  mnst  not  only  point  out  the  plaintiff's  error,  but  must 
show  him  how  it  may  be  corrected,  and  funiisli  liim  with  materials  for 
avoiding  the  same  mistake  in  another  suit  in  regard  to  the  same  cause  of 
action  ;  or  in  technical  language  must  give  the  plaintiff  a  better  writQy^ 
(1).  There  are,  however,  some  matters  which  may  be  pleaded  either  in 
abatement  or  in  bar  ;  as  in  replevui  for  goods,  tlie  defendant  may  plead 
property  in  himself  or  in  a  stranger  (2),  either  ui  abatement  or  in  bar(3r). 
So  outlawry  (3)  for. felony,  alien  enemy  (4)  at  the  time  of  the  contract 
[  *447  ]  (^)>  and  *attainder,  by  either  of  which  the  cause  of  tjctxon  forfeited^  may 
be  pleaded  in  abatement  or  in  bar  (6)  ;  and  when  the  defendant  has  omit- 
ted to  plead  such  matter  in  abatement  in  due  time,  he  must  plead  in  bar  (c). 
There  were  instances  in  .which  tiie  right  of  action  and  even  the  present 
suit  were  suspended  only,  and  not  destix>yed,  and  when  tlie  matter 
could  only  be  pleaded  in  abatement,  and  the  plea  should  conclude  si  res- 
inaiTCr^  po^^ri  debet  guoiqfiej  &G.  and  when  the  disability  is  removed  the  suit 
a'wiishod  Will  procced  (rf).  'Of  that  description  was  parol  demurrer;  the  meaning 
c'Vt  T  10  ^^  wl^^ch  was,  that  tho  pleading  should  be  stayed.  That  occurred  where 
'  *  'an  infant  heir  was  sued  o:i  the  specialty  debt  of  his  ancestor,  and  pleaded 
his  nonage,  not  as  a  bar  of  defence,  but  merely  in  suspension  of  the  exists 
ing  proceedings  until  he  arrived  at  his  full  age  (d).  A  plea  of  this  nature 
was  termed,  and  was  for  the  most  purposes  a  plea  in  abatement ;  but  in 
this  respect  it  was  dissimilar,  that  it  operated  only  as  a  temporary  suspen- 
sion  of  the  present  suit,  and  did  not,  like  tlie  generality  of  pleas  in  abate- 
ment, allege  matter,  which,  although  it  gave  a  better  and  another  action^ 
had  the  etfect  of  destroying  altogether  the  suit  in  which  it  is  pleaded. 
The  right,  however,  of  parol  demurrer  was  taken  aw.ay  by  the  stat. 
1  W.  4,  c.  47,  sect.  10,  which  enacts  that  where  any  action,  suit,  or  other 
proceeding  for  the  paymeiU  of  debts  or  any  other  purpose  shall  be  com- 
menced or  prosecuted  by  or  against  an  infant  under  the  age  of  21  years, 
either  alone  or  together  witli  any  other  person  or  persons,  the  parol 
should  not  demur,  but  such  action,  suit,  or  other  proceedings  shall  be 
prosecuted  and  carried  on  in  tlio  same  manner  and  as  effectually  as  any 
action  or  suit  could  before  the  passing  of  this  act  be  carried  on  or  pros- 
ecuted by  or  against  any  infant  where  according  to  law  the  infant  did  not 
demur. 


(y)  8eo  I  Sannd.  274,  note  3,  285,  note  4 ;  L.  61  to  6.1.    A»  to  picas  of  those  matters  in 

see  i  Chit^^  on  Pleading,  5tii  edit.  491.  equitu,  sec  Bcames'  PI.  Eq.  100,  109,  1 12. 

(z)  1  Salk.  5.  ic)  Rac.  Ab.  Pleas,  C.  3. 

(a)  8  Camp.  152,  158.  (d)  Ld.  Raym.  105  ;   12  Mod.  400  ;  4  East, 

(b)  Bac  Ab.  Abatement,   N. ;  Com.  Pi**.  604. 

Abatement,  K. ;  Co.  Lit  128   b,  159  b;  JA.  (o)  Sec  Com.  Dig.  Infant,  D ;  Rast  360, 396, 

Kaym.   1249  ;  Bro.  Vado  Mccom,  252  ;   Gib.  379  ;  Bro.  Red.   195  ;  4  T.   R.   77  ;  4  East, 

C.  P.  200  ;  Tidd,  9th  cd.   634.     But  a  defend-  485  ;  Stephen,  2d  ed.  68.    Parol,  i.  o.  loquda. 

ant  cannot  plead  his  own  attainder.    Font.  C.  Demur  is  from  demurrer,  "  to  stay." 
■ 

to  enable  the  defendant  to  connect  them  with  whatever  contract  may  be  prov.ed  ;  but  it  operates  no 
further  than  to  preclude  an  objection  for  want  of  parties  the  second  time,  and  the  plaintiflT  is  lx>und 
to  prove  his  case  against  all  who  arc  named,  as  if  there  had  never  been  a  proceeding  to  oacertain 
them.     Wliitner  v.  Schlatter,  2  Rawle,  359. 

(1)  Wilson  V.  Nevatis.  20  Pick.  20. 

(2)  Vide  Ilslcy  v.  Stul)b8,  5  Mass.  285  ;  Harrison  v.  M'Intosh,  1  Johns.  380. 

53)    See  jTost,  483,  note  i. 
4)   Vide  Bell  v.  Chapman,  10  Johns.  183.    But  whether  pleaded  in  abatement  or  in  bar,  it  U 
_ ,  y  a  temporary  disability.    Ibid.  Russell  r.  Skipwith,  1  Scrg.  &  Rawle,  310, 
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Pleas  in  abatemont  we  have  already  seen  (/)  are  divided  into  those  "•  ^^eas 

1      ..  ,/  \0    ^  jyf    ABATE 

relating 


IN  ABATli' 
MENT. 


1«^.  To  Ohe  disability  of  the  person  suing  or  being  sued;  aSy 

1«/.   Of  the  plaintiff  ; 

2dly.   Of  the  defendants 
*2dlt/.  To  the  count  or  declaration,  -  [*448] 

8dKy.  To  the  writ  (gr). 

1st.  To  thefomi  of  the  writ. 

1st.  Matter  apparent  on  the  face  of  it. 

2dly.  Matter  dehors. 
2dly.  To  the  action  of  the  writ. 

The  subject  will  be  considered  in  reference  to  the  above  division,  and 
will  be  concluded  by  some  observations  on  the  forms  and  qualities  of  a 
plea  in  abatement,  on  the  affidavit  of  its  trutli,  and  on  tlie  replication  and 
other  proceedings. 

Pleas  to  the  ability  of  the  plaintiff  show  that  he  is  incapable  of  com- 1.  relat- 
mencing  or  continuing  his  suit  by  denying  his  existence,  as  tiiat  he,  or  i^'o  to 
one  of  the  plaintiffs,  at  tlie  time  of  the  commencement  of  the  suit,  was  a  fie-  '^"^^  ***"" 
titious  person  (A)  (1),  or  by  alleging  that  he  is  dead  (%)  (2).    So,  where  a 
sole  plaintiff  dies  pending  liis  suit,  such  death  may  be  pleaded  in  abatement 
(i) ;  but  in  the  case  of  several  plaintiffs  or  defendants,  the  death  of  one  docs 
not  abate  the  suit,  if  tlie  cause  of  action  survive  to  or  against  the  survivors  (Z). 
So,  the  defendant  may  plead  in   abatement,  or,  as  we  have  just  seen  (/w), 
in  bar,  that  the  plaintiff  is  an  alien  enemy  (n)  (8),  attainted  of  treason 
or  felony  (o);  or  otitlawed    upon  mesne  or  final  process  (^).     So,  the 


BON. 


( f)  Ante,  440 ;  Com.  Dig.  Abatement,  C. ; 
Stephen,  2d  ed.  70. 

{^)  Mr.  Serjeant  Stephen  ohsoryes,  2d  ed. 
Pleadings,  71,  n.  c,  that  these  divisions  of  pleas 
in  abatement  to  the  writ,  seems  to  be  more  sub- 
tle than  oscful  and  do  not  in  modem  practice 
often  come  under  consideration.     Stii I,  however, 
as  the  ancient  forms  of  commencement  and  con- 
clusion depended  in  some  measure  on  the  clas- 
sification of  the  plea,  the  student  may  find   it 
useful  to  keep  in  view  the  arrangement.     There 
is  always  great  danger  in  departing    from  old 
forms  or  even  arrangements. 

(A)  Com.  Dig.  AI)atemont.  E.  16  ;  Bac.  Ab. 
Abatement,  F.;  1  VVils.  302;  Gilb.  C.  P.  248; 
see  the  precedents,  Ast.  Ent.  10;  3  Inst  CI. 
89;  1  Wentw.  50;  and  Index,  11. 

(i)  Ast.  Ent.  8;  3  Inst  CI.  75,  &c. ;  1  Wcntw. 
Index,  11 ;  Bac.  Ab.  Abatemeit,  L. ; 'Com. Dig. 


Abatement,  E.  17. 

(k)  Bac.  Ab.  Abatement,  F.;  Com.  Dig. 
Abatement,  H.  32,  33. 

(/)  8  &  9  W.  8,  c.  11,  s.  7,  Chitty'B  Col.  Stat 
1,2. 

(m)  Ante,  446. 

(n)  Com.  Dig.  Abatement,  E.  4 ;  Bac.  Ab. 
Abatement,  B.  3;  1  Doc.  Plac.  8.  See  forms; 
3  Inst  CI.  16;  2  Stra.  1081;.  2  Ld.  Raym. 
1243;  Lutw.  34;  1  Wentw.  Index,  8;  G*ilb. 
C.  P.  205;  see  the  precedents  in  bar,  post,  vol. 
iii. 

(o)  Carth.  137,  138;  Com.  Dig.  Abatement, 
E.  3.  See  the  form,  I  Wentw.  7 ;  2  B.  &  Aid. 
258. 

{}))  Gilb.  C.  P.  196, 197;  Com.  Dig.  Abate- 
ment, E.  3;  Bac.  Ab.  Abatement,  B.  I.;  see 
the  form,  Lutw.  6,  1529;  3  Inst  CI.  23;  I 
Wentw.  Index,  7 ;  1  East,  634. 


(1)  Doe  V.  Penfield,  19  Johns.  308;  Boston  Type  Foundry  v,  Spooner,  5  Vermt  93;  Doe  v, 
Pcnfiold.  19  Johns.  303;   Campbell  v.  Galbreath,  5  Watts,  423. 

(2)  Alexander  v.  Davidson,  2  McMuUen,  49;  Camden  .v.  Bobertson,  2  Scam.  507;  Humphrers 
V.  Irvine,  6  Smedes  &  Marsh.  205.  But  the  death  of  the  lessor  in  ejectment  does  not  abate  tno 
suit.  Frier  v.  Jaclcson,  8  Johns.  495.  Where  an  action  is  brought  in  the  name  of  the  judges  of 
the  'county  court,"  and  tlie  court  is  abolished,  it  is  a  good  plea  in  abatement,  Aat  there  are  no 
such  judges.     Judges  w.  Phillips,  2  Bay,  519. 

(3)  Bell  V.  Chapman,  10  Jonns.  133;  Jackson  r.  Decker,  11  Johns.  418;  Hutchinson  v.  Brock, 
11  Mass.  119;  Lcvine  v.  Taylor,  12  Mass.  8;  Parkinson  v.  Wcntworth,  11  Mass.  26;  Russell  v, 
Skipwith,  6  Binn.  241 ;  Ba^-Avell  v.  Babe,  1  Rand.  282;  Clarke  v  Morcy,  10  Johns.  69;  Coxe  v. 
Galick,  5  Ilalst  328;  Brinfey  v,  Avery,  Kirby,  25. 
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OF  PLEAS 


I.  RELAT- 
ING  TO 
THE  PER- 
SON. 


[*449] 


Of  the  de- 
fendaut. 


defendant  may  plead  in  abatement  that  the  plaintiff  is  under  a  praemu- 
nire (gr) ;  or  excommunicated  (r) ;  or  that  the  plaintiff  (unless  he  sue  with 
others  as  executor)  is  an  infant,  and  has  declared  by  attorney  («)  (l),and 
this  is  the  proper  mode  of  taking  advantage  of  the  objection  in  the  case  of 
plaintiffs  (^)  (2).  The  effect  of  the  bankruptcy  of  the  plaintiff  pending 
the  *suit  has  been  already  noticed  (ti).  When  B.feme  covert  has  no  inter- 
est whatever  in  the  subject-matter  of  the  action,  and  consequently  ought 
not  to  be  made  a  party,  and  she  sues  either  with  or  without  her  husband, 
the  defendant  will  obtain  a  nonsuit  on  a  plea  in  bar  of  her  coverture,  or  a 
plea  in  replevin  that  she  had  no  property  in  her  goods  (x).  But  where 
the  feme  was  legally  interested  before  or  during  her  coverture  in  the  sub- 
ject-matter of  the  action  and  might  properly  join  with  the  husband,  but 
sues  alone,  her  coverture  can  only  be  pleaded  in  abatement,  and  cannot  be 
given  in  evidence  under  the  general  issue,  or  pleaded  in  bar ;  at  least 
this  rule  obtains  in  actions  for  torts  (y).  If  the  plaintiff  take  husband 
after  suing  out  the  writ,  and  before  the  declaration,  the  defendant  can- 
not give  the  coverture  in  evidence  under  the  general  issue  but  must  plead 
it  in  abatement  (z)  (8),  as  matter  arising  before  plea  or  pending  the  suit 

(«)  (4). 
Pleas  in  abatement  to  the  person  of  the  defendant  (6)  are  coverture  (5) ; 

and  formerly  infancy  before  parol  demurrer,  now  abolished,  but  a  defend- 
ant could  not  avail  himself  of  his  own  attainder  (c).  Coverture  at  the  time 
when  the  supposed  contract  was  entered  into  must  be  pleaded  in  bar  (6), 
though  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,  it  might  have  been  given  in 
evidence  under  the  general  issue  non  assumpsit  or  non  est  factum  (d) ;  but 


(q)  Co.  Lit  129  b;  OnxL  Dig.  Abatement, 
E.  7. 

(r)  Lutwr.  17;  3  Inst.  CI.  18;  Cro.  Jac.  82; 
Bac.  Ab.  Abatement,  B.  2;  1  Wentw.  Index; 
Gilb.  C.  P.  202.  In  equity,  Beames'  £q.  PI. 
9,  106,  &c. 

(s)  Bro.  R  475,  476;  3  Inst.  CI.  55,  19: 
Clift.  11-;  '1  Mod.  Ent.  20;  1  Wentw.  58;  Id, 
Index,  10;  see  the  form,  2  Saund.  209  a. 


(t)  2  Sannd.  212,  n  5. 
(u)  Ante,  23. 
(jr)  Ante,  28  to  33. 
{y)  Ante,  28  to  33,  72  to  75. 
{z)  6  T.  R.  265. 
(a)  4  Eas^  502. 

[6)  In  eqiutif,  Beame's  PI.  Eq.  129. 
Ic)  Ante,  447,  n.  (6). 
r)  12  Mod.  101;  8T.R.  545. 


(1)  Vide  Schcrmerhom  v.  Jenkins,  7  Johns.  373.  Infancy,  if  plaintiff  sue  in  his  o\m  name,  and 
not  by  guardian  or  next  friend,  is  a  good  plea  in  abatement,  but  can  be  excepted  to  only  by  plea 
in  abatement.  Schermerhom  v.  Jeiudns,  7  Johns.  373 ;  Young  v.  Young,  3  N.  Hamp.  345 ;  Blood 
V,  Harrington,  8  Pick.  552 ;  Smith  r.  Van  Hanten,  5  Halst.  381 ;  Trask  v.  Stone,  7  Mass.  241 ; 
Long  V.  Whidden,  2  N.  Hamp.  435,  487;  Drago  v.  Moso,  1  Speer,  212.  It  is  a  good  plea  in 
abatement  ^at  the  plaintiff  was,  when  the  suit  was  commencea,  insane  and  under  guardianship. 
CoUard  w.  Crane,  Brayt  18. 

(2)  The  existence  of  tlie  plaintiff  (corporation)  can  be  contested  only  by  plea  in  abatement. 
Boston  Typo  Foundry  v.  Spooner,  5  Vermt  93 ;  Proprietors,  &c.  r.  Call,  1  Mass.  485 ;  Parish  in 
Sutton  V.  Colo.  3  Pick.  236;  Conard  v.  Atlantic  Insurance  Co..  1  Peters  U.  S.  450;  Society,  &c. 
V.  Paulet,  4  Peters  U.  S.  501 ;  see  Shivers  u.  Wilson,  5  Har.  &  J.  130;  Edwards  v.  Ford,  2  Bai- 
ley, 461. 

(3)  Haines  r.  Coriiss,  4  Mass.  659;  Wilson  v.  Hamilton,  4  Serg-  &  Rawle,  238;  Guphill  v. 
Isbell  1  Bailey,  369;  Bates  r.  Stevens,  4  Vermt  545;  Swan  v.  Wilkinson,  14  Mass.  295;  Tem- 
pletoiir.  Clovcy,  1  Blackf.  288;  Chirac  r.  Reinicker.  11  Wheat.  303;  Northnm  r.  Kellogg,  15 
Conn.  569.  If  a  feme  sole  administratrix  marry  pending  an  action  commenced  by  her,  the  suit 
abates.  Swan  v.  Wilkinson,  14  Mass.  295 ;  5  Greenl.  181.  But  if  she  be  one  of  several  admin- 
istrators, and  marry  pending  an^action  brought  by  them  all,  the  action  is  not  thereby  abated. 
Newell  v.Marcy,  17  Mass,  341.  ^  .      ,    ,^    *  ,     . 

(4)  But  coverture  of  the  plaintiff,  since  the  bringing  of  the  suit  cannot  be  pleaded  after  a  plea  m 
bar;  unless  it  takes  place  after  the  plea  in  bar,  in  which  case  it  may  be  done;  but  tlic  defendant 
must  not  suflfcr  a  continuance  to  intervene  between  the  happening  of  this  new  matter,  or  its  coming 
to  his  knowledge,  and  pleading  it    Wilson  v,  Haihilton,  4  Seig.  &  Rawle,  238. 

(5)  Surtell  v.  Brailsford,  2  Bay.  333.  ,.,,..    .^  ...  .u,    • 

(6)  Coverture  between  the  parties  to  the  action  can  only  be  pleaded  in  bar,  as  it  is  impiossiDle  in 
such  a  case  to  giye  the  party  a  better  writ    Steer  v.  Steer,  14  Seig.  &  Rawle,  879. 


IN  ABATEMENT.  449 


I.     nRLAT- 


wliere  Uie  objection  does  not  go  to  the  liability  of  the  feme,  bat  is  merely 
timt  the  husband  ought  to  have  been  med  jointly  with  her,  as  where,  Bince  ^-^^  ^^^. 
entermg  into  the  contract,  or  committing  the  tort,  she  has  married,  she  son. 
must,  when  sued  alone,  plead  her  coverture  in  abatement,  and  aver  that 
her  husband  is  living  (e).  K  the  defendant  marry  after  the  commence- 
ment of  tlie  suit,  such  coverture  cannot  be  pleaded  even  in  abatement  (/) 
(1).  To  the  plea  of  coverture  the  plaintiff  may  reply  any  matter  which 
afifords  him  a  right  to  sue  the  defendant  alone,  although  she  be  a  married 
woman  (jf).  Infancy  might  formerly  be  pleaded  in  abatement  in  an  ac- 
tion upon  a  specialty,  when  the  defendant  was  sued  as  heir  on  tlie  obliga- 
tion of  his  ancestor,  in  which  case  the  parol  was  to  demur^  or  proceedings 
be  stayed  till  he  comes  of  age  (A)  ;  but  that  privilege  did  not  extend  to 
an  mfaut  devisee  (i)  (2),  and  was  finally  altogether  abolished  by  1  W.  4, 
c.  47,  s.  10  (A). 

The  imiformity  of  process  act,  2  W.  4,  c.  89,  subjects  peers  and  niem-  Privi'epc 
hers  of  parliament  to  a  writ  of  summons,  in  the  same  form  as  ordinary  ^^  *  P*^^*^- 
persons,  and  therefore   there  cannot  be  a  plea  in  abatement  as  *a  peer,  [  *450  ] 
merely  on  account  of  his  having  been  served  with  tliat  process.     A  plea 
oi privilege  by  a  peer  is  therefore  more  limited  than  heretofore  (J).     But 
if  arrested^  a  peer  may  obtain  his  discharge,  or  his  bail  may  be  discharged 
on  summary  application  (l)  (3).     A  peer  cannot  now  plead  misnonier  any 
more  tlian  any  other  subject  (m). 

Pleas  in  abatement  to  the  count  could  only  6e  pleaded  in  actions  by  n.  hklat- 
original  writ.     The  first  act  of  the  parties  after  appearance  and  admission  ^'"'^^  "^^ 
of  the  jurisdiction  of  the  Court  over  the  subject-matter  of  the  cause,  and  count, 
of  the  ability  of  the  plaintiff  to  sue  and  the  defendant  to  be  sued,  is  the  &c. 
declaration  or  count,  after  which  formerly  the  defendant  might  demand 
oyer  of  the  writ,  and  then  the  same  being  set  forth  on  the  roll,  if  there 
were  any  variance  between  the  count  and  the  writ,  or  between  the  writ 
and  a  record,  specialty,  &c.  mentioned  in  the  count,  the  defendant  might 
plead  such  variance  in  abatement  or  demur,  move  in  arrest  of  judgment, 
or  sustain  error  (n).     But  as  a  variance  between  the  writ  and  coiuit  could 
in  no  case  be  pleaded  without  craving  oyer  of  the  writ  (o),  and  the  de- 
fendant cannot  now  have  such  oyer  (p),  the  variance  or  defect  is  no  long- 
er pleadable  in  abatement,  and  if  it  be  pleaded,  the  plaintiff  may  sign 
judgment,  or  move  tlie  Court  to  set  it  aside  (7)  ;  nor  will  the  Court  set 
aside  the  proceeding  in  respect  of  the  variance  (r). 


(«)  Ante,  59,  92,  93.  (m)  8  &  4  W.  4,  e.  42,  s.  II   &  12  and  post, 

if)  Bac.  Ab.  Abatement,  G.;  2  Stra.  814;  («)  2  Wils.  394;  Com.  Dij?.  Abatement,  G. 

,  a  vide  Loffb,  27 ;  2  Ld.  Raym.  1525.  8 ;  3  Inst  CI.  62 ;  Reg.  pi.  277,  278. 


ig)  See  AiUe,  57  to  59.  (o)  2  WiU.  394,  395. 

(k)  Sm)ra.  •      jp)  See  ante,  244,  430. 

(i)  4  East,  485.  (q)  1  B.  and  P.  646,  647 ;  3  Id,  395  ;  7  East, 

(k)  See  the  enactment,  ante,  417.  883 ;  Tidd,  9th  ed.  636  ;  Stcph.  2d  ed.  70,  73. 

(/)  8  Bing.  54,  174,  416.  (r)  2  Wils.  393;  3  East,  167 ;  ante,  253,  244. 

(1)  Crocket  r.  Ross,  5  Greenl.  445  ;  Commonwealth  v.  PhiUipsbury,  10  Mass.  58;  Henderson 
V.  M'Clurc,  2  M'Cord,  469. 

(2)  It  has  been  held,  in  Connecticut,  that  the  privilege  of  the  defendant  as  a  member  of  the 
legislature,  was  pleadable  in  abatement  King  v.  Coit,  4  I)ay,  129.  It  is  a  good  cause  for  abat- 
ing a  ^Tit,  that  the  defendant  was  arrested  at  a  time  when  he  was  privileged  from  arrest  Hub- 
bard V.  Sanborn,  2  N.  llamp.  468 ;  Grand  v.  .Bedinger,  4  Monro,  539.  Or  that  he  was  served 
with  process  in  any  wav  while  privileged  from  suits.  Van  Alstyne  r.  Dearborn,  2  Wend.  586 ; 
Halsey  v.  Stewanf,  1  Jk)uth.  366  ;  Greening  v.  Sheffield,  Minor,  276. 

(3)  A  privilege  from  arrest  must  be  pleaded  in  abatement.     Grove  v,  Campbell,  9  Tcigcr,  7 
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Pleas  in  abatement  to  the  writ  or  bill  are  so  termed  rather  from  their 
^ect  than  from  their  being  strictly  such  pleas,  for  as  oyer  of  the  writ  can 
no  longer  be  craved  (1),  no  objection  can  be  taken  by  plea  to  matter  which 
is  merely  contained  in  the  torit  («.)  But  if  tlie  misteko  in  the  writ  be  car- 
ried into  ike  declaration^  or  rather  if  the  declaitttion  which  is  presumed 
to  correspond  with  the  writ,  be  incorrect  in  respect  of  some  extnnnc  mat- 
ter, it  is  then  open  to  the  defendant  to  plead  in  abatement  to  tlie  writ  (i) 
(2)  ;  and  there  is  no  plea  to  the  declaration  alone  but  in  bar  (li).  Pleas 
in  abatement  of  the  writ  or  bill  are  to  the  form  or  to  the  action  thereof  (jxi) : 
those  of  the  first  description  were  formerly  either  matter  apparent  on  the 
face  of  the  writ  or  bill  (y)  (3),  or  matter  dehors  (z).  Formerly  a  defect 
in  the  form  of  the  writ,  apparent  on  the  face  of  it ;  as  repugnancy,  vari- 
ance from  the  record  or  specialty,  want  of  sufficient  time  between  the  teste 
and  return  (a),  or  in  actions  by  original,  the  omission  or  mistake  in  the 


{s)  AnU,  244,  430. 

(t)  IB.  &P..648;  10  Mod.  210,  811. 

(u)  10  Mod.  210;  2  Saand.  209  b. 

(x)  Rule  Com.  Dig.  Abatement,  II.  1,  17. 


(y)  Com.  Dig.  Abatement,  H.  1. 
z)  Com.  Dig.  Abatement,  H.  17. 
a)  1  Lutw.  25 ;  3  Inst.  CI.  49,  54,  €6,  &c. 


( 


(1)  Tucker  v.  Perlej,  5  N.  Hamp.  345.  v 

(2)  Schenckv.  Schenck,  5  llalst  274;  Cbirac  v.  Reinicker,  11  Wheat  302.  Varianoe  .1)6- 
tween  the  vmi  and  the  declaration  is  matter  of  abatement  or  special  demurrer.     Newlin  v.  Palmer, 

11  Scrg.  &  Rawle,  98 ;  Giles  v.  PerrjTnan,  1  Har.  &  Gill,  164 ;  Dnvall  r.  Craip,  2  Wheat.  45; 
White  p.  Walker,  1  Monro,  35;  Haney  v.  Townaend,  1  M'Cord,  207 ;  Garland  r.  Chattlc,  12 
Johns.  530;  Palmer  v.  M'Ginnis,  Hardin,  505;  Prince  v.  Lamb,  1  Brecse,  298;  Bank  of  New 
Brunswick  v.  Arrowsmitli,  4  Halst  284 ;  Young  r.  Gray,  1  M*Cord,  211  ;  Stoddard  v.  Conkrao, 
6  N.  Hamp.  160. 

(3)  Whero  the  declaration  is  a  necessary  nartof  the  writ,  (as  it  is  in  N.  Hampshire  and  Mass- 
achusetts, &c.),  it  is  cause  of  abatement  that  when  the  writ  was  served,  it  contained  no  declara< 
tion.    Brigham  r.  Este,  2  Pick.  420 ;  Rathbone  v.  I^thbone,  5  Pick.  221. 

A  writ  must  have  the  seal  of  the  court  from  whence  it  issues.  Hall  v.  Jones,  9  Pick.  446 ; 
Governor  r.  M'Rhea,  Hawkcs,  226 ;  Smith  v.  Alston,  1  Rep.  Con.  Ct  104. 

Where  a  blank  writ  has  been  used  but  not  been  served,  it  may  be  altered  and  made  returnable 
at  another  term.    Deaibom  v.  Twist,  6  N.  Hamp.  46. 

A  scal'cannot  be  torn  from  one  wTit  which  has  been  filled  up  and  attached  to  another.  Filkins 
V.  Brockwoy,  19  Johns.  170.  A  writ  which  lias  been  served  and  returned,  cannot  be  used  again. 
Towner  v  Phelps,  1  Root,  250. 

As  to  writs  witii  no  teste,  or  a  wrong  one,  see  Hawks  v,  Kennebec,  7  Mass.  461 ;  Ripky  r. 
Warren,  2  I^ck.  592 ;  Buchannon  v.  Kcnnon,  Cam.  &  N.  476 ;  Dudley  v.  Carmott,  1  Murph.  . 
839. 

Defective  service  or  process  can  1)e  objected  to  only  by  motion  or  plea  in  abatement.  It  is  too 
late  after  pleading  in  chief.  Frankfort  Bank  v.  Anderson,  3  Marsh.  1 ;  M'Crea  v.  Starr,  1  Muipti. 
339 ;  Payne  ».  Guyn,2Munf.  297 ;  Pollard  i>.  Picket,  4  Cranch,  421 ;  Farrar  t-.  U.  States,  3  Pe- 
ters, U.  S.  459 ;  Litton  r.  l*arker,  4  N.  Hamp.  142 ;  Morse  v,  Cab'.cy,  5  Id.  223 ;  Carlisle  t.  Wes- 
ton, 21  Pick.  535;  Simonds  v,  Parker,  1  Metcalf,  .508. 

It  is  otherwise  wttli  vokl  process.  Coleen  v.  Liggins,  1  Brcose,  3,  and  service.  Hart  v.  Hachins, 
6  Mass.  399. 

As  to  defocti%'e  service  of  a  writ,  see  Brewer  v  Kew  Gloucester,  14  Mass.  216 ;  Parish  in  Sut- 
ton 0,  Cole,  8  Mass.  96;  Brown  v.  Gordon,  1  Greenl.  165;  Dunmore  Manuf.  Co.  r.  Rockwell, 
Brayt  18 ;  Wood  v.  Ross,  11  Mass.  271 ;  Hearsay  v.  Bradbury,  9  Mass.  95  ;  Ganlner  r.  Baiker, 

12  Mass.  36 ;  Guild  v.  Richardson,  6  Pidc.  364 ;  Tingley  v.  Bateman,  10  Mass.  343 ;  Sill  r.  Bank 
of  U.  States,  5  Conn.  102;  Nelson  v.  Omaley,  6  Greenl.  218;  Slavton  v,  Chester,  4  Mass.  478  ; 
U.  S.  Bank  v.  Taylor,  7  Vermont,  116 ;  Foster  v.  Haddock,  6  N.  Hamp.  217  ;  Taylor  v.  Cooke, 
Coxe,  54 ;  Cavendish  r.  Turnpike  Co.,  2  Vermont,  531  ;  Gilbert  v,  Nantucket  Ban^,  5  Mass.  93 ; 
Wheeler  t*.  Lampman,  14  Johns.  481 ;  Den  v.  Ezel,  4  Hayw.  162. 

As  to  defective  indorsements,  and  effects  of  writ  not  being  indorsed,  see  Whiting  «.  Hollistcr, 
2  Mass.  102 ;  Gilbert  r.  Nantucket  Bank,  5  Mass.  97  ;  Stevens  v.  Getchell,  2  FairE  443 ;  Clapp 
V.  Balch,  3  Greenl.  216;  Harmon  r  Watson,  8  Greenl.  286;  Bobbins  v.  Hill,  12  Pick.  569; 
Grosvenor  v.  Danlbrth,  16  Mass.  74;  Tracy  v.  Perry,  6  N.  Hamp.  172;  Patter  r.  Mayo,  S 
Greenl.  239;  Steward  «.  Riggs,  9  Greenl.  51  ;  Hartwell  v.  Hemmenway,  7  Pick.  717  ;  Clarke  v. 
Paine,  11  Pick.  66;  Stratton  v,  Foster,  2  Faixf.  467;  Stevens  v.  Getchell,  2  Fauf.  444. 
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•writ  of  the  defendant's  addition  (6),  either  of  estate,  degree,  mystery,  or  "/•  he'-^- 
place  of  abode  (<?),  were  pleadable  in  abatement;  but  as  oyer  of  the  torit  thb^writ 
can  no  longer  be  hadj  an  omission  of  the  defendant's  addition,  which  is 
not  necessary  to  be  stated  in  a  declaration,  can  in  no  case  be  pleaded  in 
abatement;  and  if  it  bo,  the  plaintiff  may  sign  judgment  or  apply  to  tlie 
Court  to  set  the  plea  aside  (d). 

Pleas  in  abatement  to  the /orm  of  the  writ  therefore  of  late  years  were,  To  the  * 
and  still  are,  principally  for  matter  dehors  («),  existing  at  the  time  of /?^  <^f 
suhig  out  the  writ  or  arising  afterwards  (/),  such  as  misnomer  of  the    *®  ^^^ 
plaintiff  or  the  defendant  in  his  christian  or  surname.     Such  pleas  of  mis- 
nomer have  recently  been  abolished  by  3  &  4  W.  4,  c.  42,  s.  11,  but  still  it 
may  bo  advisable  concisely  to  notice  tho.  subject. 

Wliat  in  law  amounted  to  a  misnomer  has  been  already  pointed  out  (^)  Misnomer. 
(1).  It  was  once  doubted  if  a  mistake  of  the  plaintiff's  christian  or  sur- 
name were  not  a  ground  of  nonsuitj  but  it  is  now  settled  that  the  mistake 
must  be  pleaded  in  abatement  even  in  the  case  of  a  corporation  (A)  (2) ; 
and  this  objection  could  not  be  pleaded  unless  tlie  misnomer  also  appeared 
in  the  declaration  (t),  for  the  plaintiff  might  declare  in  his  right  name 
though  the  name  had  been  mistaken  in  the  process  (3).  The  misnomer 
of  one  of  several  plaintiffs  was  pleadable  in  abatement  (i).  Misnomer 
of  the  defendant  must  also  have  been  pleaded  in  abatement  (I)  (4). 
But  misnomer  of  another  defojidant  could  not  be  pleaded  by  his  com- 
panion (m)  (5) ;  and  if  the  declaration  were  against  the  defendant  in 
his  right  name,  though  yarying  from  that  in  the  writ,  he  could  not 
plead  in  abatement  (n)  (6).    In  an  action  for  a  tort,  the  misnomer  of  one 


(6)  1  Hen.  5,  c.  5;  3  CI.  92;  Lil.  Ent.  5;  2 
Rich.  C.  P.  5,  S;  1  Stra.  556;  Ld.  Kaym.  1541 ; 
S  Inst.  668. 

(c)  3  B.  &  P.  395. 

(</)  1  Saund.  318,  n.  3;  ante,  244,  4W. 
(<*)  Com.  Dig.  Abatement,  H.  17,  &c.;  Gilb. 
C.  P.  51. 

( f)  Cora.  Dig.  Abatement,  H.  17,  33. 

(7)  Ante,  244. 

(h)  1  B.  &  P.  40;  3  Anstr.  935;  3  Campb. 
29 ;  16  East,  1  tO.  Tho  iftisnomer  of  tlic  nlain- 
dJf  is  no  groan (1  for  setting  aside  proceedings, 
it  must  be  pleaded  in  abatement,  2  B.  &  B.  34. 


If  the  mis-statement  of  a  name  constitntp  a  va- 
riance in  setting  out  a  unitten  contract,  it  will 
be  fatal  under  the  general  issue,  4  T.  li.  61 1 ; 
Chitty  on  Bills,  7th  edit.  353. 

(i)  1  B.  &  P.  645.    As  to  moving  the  Court 
to  set  aside  the  pnX'cedings,  ante,  247.  - 

{k   6  M.  &  Sel.  45. 

-(/)  Bac.  Ah.  Abatement,  9;  Misnomer,  F.; 
Com.  Dig.  Abatement,  F.  17,  18;  and  2  Bla. 
Rep.  120.  Sec  the  forms,  f>o8t,  vol.  iii.;  Lutw. 
10;  Lil.  Ent.  6;  2  Rich.  Frac.  4. 

(?n)  Lnt>v.  36. 

(n)  1  B.  &  P.  645;  3  East,  167;  ante,  246. 


(1)  Ante,  302.  note. 

(2)  Vide  Mediray  Cotton  Manufactory  v.  Adams,  10  Mass.  360.  It  is  a  good  plea  in  abatement 
that  a  party  sues  or  is  sued  by  his  surname  only.  Chapel  v.  Proctor,  Harper,  49 ;  Seeley  «.  Boon, 
Coxe,  138;  Labutt  v.  Ellis,  1  Taylor,  148.  Misnomer  must  always  be  p!ea4lcd  in  abatement. 
Smidi  V.  Bowker,  1  Mass.  76 ;  Gilbert  v.  Nantucket  Bank,  5  Mass.  97 ;  Jewett  v.  Bnnoughs,  15 
Mass.  469;  Pate  v.  Bacon,  6  Mnnf.  219;  Porter  v.  Cresson,  10  Seig.  &  Rawle,  257. 

(3)  Contra  Willard  v.  Massani,  Cowen,  37. 

(4)  Thompson  v.  Elliott,  5  Missouri,  118;  Salisbury  v.  Gillett,  2  Scam.  290;  Lynes  r.  State,  5 
Porter,  236;  Carpenter  v.  State,  8  Missouri,  291 ;  Commonwealth  v.  Lewis,  1  Metcalf,  151 ;  Chris- 
tian Society  v,  Mlacomber,  3  ib.  235.  So,  a  corporation  defendant  cannot  take  advantage  of  a  mis- 
nomer, in  arrest  of  judgment,  but  must  plead  in  abatement  Gilbert  v.  Nantucket  Bank,  5  Mass. 
97 ;  Trustees  of  M.  E.  Church  v.  Tryon,  1  Denio,  451 ;  Gray  v.  Monongahela  Nav.  Co.  2  Watts 
&  Sefg.  156. 

(5)  Atkinson  v,  Clapp,  1  Wend.  71.  Nor  can  be  plead  in  abatement  any  mattoiB  applicable  to 
himself  alone.    De  Forest  v.  Jewett,  1  Hall,  186. 

(6)  A  defendant  cannot  plead  in  abatement  because  of  an  alias  diettu  subjoined  to  his  name. 
Reid  p.  Lord,  4  Johns.  118.  Where  a  name  appears  to  be  a  foreign  one,  a  variance  of  a  letter 
wliich  according  to  the  prontmciation  of  that  ]angul^^,  does  not  vary  the  sound,  is  not  a  misno- 
mer, as  Petris  for  Pctrie.  Petrie  v.  Wood  worth,  5  Caines,  219.  As  to  idan  Monans,  see  further, 
Tho  King  v,  Shakspeare,  10  East,  83;  Dickenson  v.  Bowes,  16  East,  110.    Ahitbol  v.  Beneditto, 
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III.  RKLA-  defendant  could  only  abate  the  suit  as  to  Irim,  and  not  as  to  his  compan- 
THfiViuT.  ^^"^  (^)'  ^^^^  consequences  of  a  misnomer  of  the  defendant,  and  the 
course  he  should  pursue  in  order^to  take  advantage  of  the  error  have  been 
before  explained  (/>)  (1). 

Pleas  in  abatement  of  misnomer  were  abolished  by  3  &  4  W.  4,  c.  42, 
s.  .12,  and  another  remedy  for  mis-statement  of  names  is  invented  by 
*that  act.  S,  11  enacts,  '^  that  no  plea  in  abatement  for  a  misnomer  shall 
be  allowed  in  any  personal  action,  but  that  in  all  cases  in  which  a  misno- 
mer woidd  but  for  this  act  have  been  by  law  pleadable  in  abatement  in 
such  actions,  tlie  defendant  shall  be  at  liberty  to  cause  the  declaration  to 
be  amended,  at  the  costs  of  the  plaintiff,  by  inserting  the  right  name ;  upon 
a  judge's  summons  founded  on  an  affidavit  of  the  right  name ;  and  in  case 
such  sununoiis  shall  be  discharged,  the  costs  of  such  application  shall  be 
paid  by  the  party  applying,  if  the  judge  shall  think  fit." 

Section  12.  ^^That  in  all  actions  upon  bills  of  exchange  and  promissory 
notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  desig- 
nated by  the  initial  letter  or  letters  or  some  contraction  of  the  christian  or 
first  name  or  names,  it  shall  be  sufficient  in  every  afiidavit  to  hold  to  bail 
and  in  the  process  or  declaration,  to  designate  such  person  by  the  same 
initial  letter  or  letters  or  contraction  of  the  christian  or  first  name  or 
names,  instead  of  stating  the  christian  or  first  name  or  names  in  full. 

Other  pleas  to  the  form  of  the  writ  are,  that  the  plaintiffs  or  defendants 
suing,  or  being  sued,  as  husband  and  wife,  are  not  married  (q)  (2) ;  or  that 
one  of  the  plaintiffs  or  defendants  was  fictitiqjis  or  dead  at  the  time  of 
issuing  the  writ  (r),  or  any  other  plea  for  want  of  proper  parties  («),  as  a 


Other  pleas 
of  this 
nature. 


!■ 


(o)  1  M.  &  P.  26, 

p)  Ante,  246.  Where  to  an  action  of  as- 
sumpsit against  -the  defendant  as  acceptor  of  a 
bill  of  exchange  for  jCI5,  he  pleaded,  after  set- 
ting out  the  51  G.  3,  c.  124,  that  the  plaintiff 
suol  ont  a  writ  of  capias  ad  respondendum  against 
him  by  the  name  of  "Joseph"  for  .£15,  on  an 
affidavit  of  debt  made  by  the  plaintiffs  cleric, 
nnder  which  the  defendant  was  arrested,  and 
afterwards  allowed  to  go  at  laiigc  by  the  sheriff; 
that  the  writ  was  afterwards  altered  by  inserting 
the  name  of  "Robert"  (the  real  name  of  the  de- 
fendant) instead  of  "Joseph"  under  which  he 
was  again  arrested  nnder  a  fresh  afHdavit  of 


debt,  as  required  by  that  statute ;  the  p!ea  was 
held  bad  on  special  demmrer,  as  it  did  not  go 
to  the  merits  of  the  action,  and  as  the  defend- 
ant might  either  hare  pleaded  in  abatement  or 
moved  to  set  aside  the  proceedings  for  irregu- 
larity.   5  Moore,  168. 

iq)  Com.  Dig.  Abatement,  E.  6;  3  Inst  CI. 
69 ;  1  Wentw.  Index,  IS.  Sed  guareiS  this  can 
be  pleaded,  see  2  Chit.  Rep.  642. 

(r)4  Doct  Plac.  12;  Bac  Ab.  Abatement, 
Jj,  # 

(«)  Ante,  Chapi>  I.  Parties  to  the  actioo,  per 
totum. 


2  Tannt.  400.  An  initial  letter  between  the  christian  and  somame  of  the  party,  is  no  part  of  the 
name,  and  the  omission  of  it  is  not  a  misnomer  or  variance.  Franklin  v.  Talmadge,  5  Johns.  84. 
But  in  New  Jersey,  in  an  action  before  a  Justice  of  the  Peace,  the  plaintiff^  if  he  lus  a  middle  let- 
ter in  his  name  (J.  S.  M.)  must  take  care  to  insert  it  in  his  summons,  for  it  he  does  not,  and  obtains 
jud}j^ent  against  the  defendant  in  consequence  of  his  not  appearing,  the  judgment  will  be  reversed, 
although  the  state  of  demand  filed  contains  the  plaintifTs  true  name.  Bowen  v.  Medfonl,  5  Halst. 
230.  The  plaintiff  mar  reply  that  the  defendant  is  known  as  well  by  one  name  as  tlie  other.  Pie- 
trie  V,  Woodwork,  3  Cfaines,  219 ;  Goodenow  v,  Tappan,  1  Ham.  61 ;  Gould  «.  Barnes,  3  Taunt. 
505.  An  administrator  sued  as  executor  may  plead  the  intestacy  and  granting  letters  of  adminis- 
tration, in  abatement.    Battoon  r.  Ovcrouker,  8  Johns.  126. 

( 1 )  The  omission  of  junior  to  the  name  of  the  defendant  in  a  writ  of  error  is  no  cause  for  quash- 
ing the  writ,  where  there  is  any  other  .if sen' ptio  persona  by  which  the  real  party  can  Ihj  asc^rtalhc^. 
Fleet  V.  Younge,  II  Wend.  522.  The  addition  of  junior  forms  no  part  of  the  nomc.  Kincaid  t*. 
Howe,  10  Mass.  203;  vide  3  Peters  U.  S.  1 ;  Commonwealth  v.  Perkins,  1  I*ick.388.  The  mid- 
dle letter  forms  part  of  the  name.  Commonwealth  v.  Peridns,  1  Pick.  388 ;  Commonwealth  v. 
Hall,  3  Pick.  26*2;  Kegina  v.  Douglass,  1  <'arr.  &  Marsh.  193;  Regina  v.  Gooding,  1  Carr.  & 
Marsh.  397 ;  Bull  t>.  Franklin,  2  Spocr.  46:  Tavlor  v.  Bossitcr,  2  Miles,  355;  Hyde  t*.  Watson,  1 
Denio,  670 ;  but  see  Kecne  v.  Meade,  3  Peters  U.  S.  8. 

(2)  Sec  Coombes  v.  Williams,  15  Mass.  243. 
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joint  contractor  (0?  or  another  executor  (u),  or  administrator  (a:),  or  i"-  kela, 
other  persons  (y)  not  joined,  who  ouglit  to  have  been  made  parties  to  the  thTwiu  . 
suit.     Tlie  plea  in  abatement  of  nonjoinder  must  always  have  averred  that  j^^^.^ij^. 
the  party  omitted  is  still  living  (z)  (1).     We  have  already  seen,  when  dw""^^*" 
considering  the  parties  to  the  action,  that  in  actions  on  contracts  tlie  non- 
joinder of  a  party  who  ought  to  be  made  co-plaintiff  will  in  general  be  the 
ground  of  a  nonsuit,  and  need  not,  though  it  may  be  pleaded  in  abate- 
ment (a)  ;  but  that  in  the  case  of  executors  and  others  suhig  jure  repre- 
sentationiSy  (except  the  assignees  of  a  bankrupt)   (6),  the  omission  can 
only  be  pleaded  in  abatement  (c)  ;  and  that  the  nonjoinder  of  a  pers^^ou 
who  ought  to  be  made  co-plaintiff  in  an  action  in  form  ez  delicto,  as  case, 
trover,  trespass,  &c.  can  only  *be  pleaded  in  abatement  (d).     And  we  [  *453  ] 
have  seen  that  with  regard  to  defendants,  the  omission  of  a  joint  contractor 
must  be  pleaded  in  abatement  (e)   (2)  \  and  that  in  actions  for  torts  no 
advantage  whatever  can  in  general  be  taken  of  the  nonjoinder  of  the  de- 
fendant (/). 

A  most  important  and  salutary  check  on  pleas  in  abatement  of  non- 
joinder was  hitroduced  by  8  &  4  W.  4,  c.  42,  s.  8,  which  enacts  that  no 
plea  in  abatement  for  the  nonjoinrlpr  of  any  person  as  a  co-defendant  shall 
be  allowed  in  any  Court  of  common  law,  miless  it  shall  be  stated  in  such 
plea  that  sucli  person  is  resident  within  the  jurisdiction  of  the  Court,  and 
unless  the  place  of  residence  of  such  person  shall  be  stated  with  convenient 
certainty  in  the  affidavit  verifying  such  plea. 

Pleas  by  attornies  heretofore  sued  in  their  own  Court  by  improper  pro- 
cess as  by  latitat  in  the  King's  Bench,  or  by  a  common  capias  hi  the  Common 
Pleas,  instead  of  a  bill  against  them  as  such  attornies,  may  also  be  classed 
under  pleas  in  abatement  to  the  form  of  the  writ  (g-).  But  as  the  uni- 
formity of  the  process  act,  2  W.  4,  c.  34,  now  subjects  attornies  to  be 
sued  by  the  same  form  of  writ  of  summons  as  otiier  persons,  a  plea  of 
that  description  is  now  abolislied.  There  are  two  ways  of  pleading  an 
attorneifs  privilege ;  first,  with  a  profert  of  a  writ  of  privilege,  or  of  an 
exemplification  of  the  record  of  his  admission  ;  upon  wliich  the  plaintiff 
must  reply  mil  tiel  record,  agd  cannot  otherwise  deny  tlie  defendant's 


I 


\t)  I>avis  p.  Esam,  6  Car.  &  P.  619. 
u)  Com.  Dig.  Abatement,  £.  8,  F.  4,  &c.  ; 

8  Inst.  CI.  51  ;  liast  £nt.  325  a  ;  1    Wentw. 

9  ;  Reg.  140 ;  1  Lev.  161  ;  1  Sid.  242. 
(x)  3  Inst.  CI.  53  ;  Rast.  Ent.  324. 

(y)  3    Inst   CI.  53,   119;  1  Lutw.   696;  1 
East,  634  ;  1  Wentw.  10,  11  ;  Index,  12. 


lz\  1  Saond.  291  a,  note  2. 


Ante,  13. 
(h)  Ante,  23;   1    Chit  Rep.   71  ;  2  Stark. 
424. 


(c)  Ante,  50 ;  Sannd.  291  ^  ;  3  B.  &  P.  465. 

(d)  Ante,  66.  And  the  rejoinder  in  thii  case 
is  only  ground  for  plea  in  abatement,  although 
the  declaration  show  that  there  is  anotlier  imrty 
interested  johidy  witl^  the  plaintiff,  6  T.  R. 
766. 

(e)  Ante,  46. 
(/)  Ante,^l, 

(g)  See  post,  vol.  iii.  ;  7  Lutw.  639;  12 
East,  544  ;  Davidson  v.  Chilman,  1  Ring,  N. 
C.  297. 


(1)  The  parties  not  joined  should  be  particnlarW  set  forth  and  described,  so  as  to  enable  the 

J>laintiff  to  make  a  better  writ  Wadsworth  v.  Woodfonl,  1  Day,  28.  Where  judgment  by  de- 
aalt  has  been  obtained,  if  the  writ  be  against  two  or  four  joint  and  several  promissors,  and  it  is 
shown  in  tlie  writ  that  four  promised,  it  is  material  also  to  show  that  the  otlier  two  are  dead,  or 
otherwise  incapable  of  being  sued,  or  the  judgment  will  be  reversed.  Harwood  v.  Roberts,  5 
Groenl.  441.     See  Osgood  v.  Spencer,  2  Har.  &  Gill,  131. 

(2)  Stovey  v.  M'Ncil,  Harper,  173 ;  Horton  v.  Cook,  2  Watts,  40  ;  Moore  v.  Russell,  2  Bibb. 
443  ;  Winslow  v,  Merrill,  2  iairf.  127 ;  Bro^vn  v.  Warram,  3  Har.  &  Johns.  572  ;.  Powers  v.  Spear, 
3  N.  llamp.  35  ;  Gay  v.  Cary,  9  Cowen,  44  ;  Coffee  v,  Eastland,  Cooke,  159  ;  Mackall  v.  Roberts, 
3  Monro,  130  ;  M' Arthur  v  Ladd,  5  Ham.  517 ;  Couley  t^.  Good,  1  Breeze,  96  ;  Allen  i;.  Scii-ell,  2 
Wend.  327  ;  M'Gregor  v.  Balch,  17  Vemumt,  562 ;  Neally  v.  Moulton,  12  N.  Hamp.  485  ;  Har- 
row p.  Dngan,  6  Dana,  341. 
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OF  PLEAS 


111.  BELA-  being  an  attorney:  secondly,  as  a  mere  matter  of  fact  without  a  profcrt ; 
TOE  wBiT.  ^^^  *'^^^  *  cerliorariy  shall  be  awarded,  to  certify  whether  he  be  an  attor- 
ney or  not  (A).    The  present  form  of  a  plea  of  privilege  to  be  sued  in  his 
own  Court,  will  be  found  in  the  tliird  volume.    The  plea  of  privilege  to 
be  sued  in  his  own  Court,  must  be  verified  by  affidavit   (t).     A  person 
sued  as  an  attorney  may  plead  tliat  he  is  not  one,  if  such  be  the  fact  (Ar). 
To  the  oo      Pl^as  in  abatement  to  the  aciion  of  the  writ,  are,  that  the  action  is  mis- 
sion of  the   conceived,  as  that  it  is  in  case  when  it  ought  to  have  been  in  trespass  (J)  : 
^t.  or  that  it  was  premcUarely  brought  (jfi)  ;  but  as  these  matters  are  die 

ground  of  demurrer  or  nonsuit^  it  is  now  very  imusiud  to  plead  tliem  in 
abatement  (n).  It  may  also  be  pleaded  that  there  h  another  action  depend' 
r  *454  ]  ir^  for  the  same  trespass  (o)  or  otlier  cause  of  *action,  in  the  same  or  in 
any  other  superior  Court  at  Westminister  (;?)  (1)  ;  but  tlie  pendency  of  ano- 
ther suit  in  the  sheriff's  or  otlicr  inferior  Court,  it  is  said  cannot  be  plead- 
ed (ji)  (2).  In  general  the  pendency  of  a  former  action  onust  be  pleaded 
in  abatement  (3)  ;  but  in  a  penal  action,  at  the  suit  of  a  common  informer, 
the  priority  of  a  pending  suit  for  the  same  penalty  in  the  name  of  a  tliird 
person,  may  be  pleaded  in  bar^  Ixicause  the  paity  who  first  sues  is  en- 
titled to  the  penalty  (r)  (4).  In  the  latter  case  tlie  plea,  when  the  two 
suits  were  commenced  in  the  same  term,  should  show  the  precise  day  or 
time  when  the  prior  suit  was  commenced  («)  (5).    The  plaintiff  cannot, 


(h)  Tidd,  9th  ed.  635;  9  East,  424. 

(i)  Davidson  r.  Chihnan,  1  Bliig.  N.  C.  297, 
pott, 

ik)  1  Wcntw.  6 ;  Prac.  Reg.  8. 

(0  3  Inst.  CI.  120,  &c. ;  -Com.  Dig.  Abato- 
ment,  G.  5. 

(m)  Com.  Dig.  Abatement,  G.  6.  Action, 
E.  ;  Lutw.  8,  13 ;  3  Inst.  CI.  56  ;  Fortcsc.  334 ; 
Clift.  Ent.  10,  18,  19 ;  ted  qa.  Ld.  lia^-m. 
1249. 

(n)  See  the  instances  of  misjoinder,  ante,  199. 

(o)  1  Campb.  60,  61. 

Ip)  Com.  big.  Abatement,  EL  24  ;  Bac.  Ab. 


Abatement,  M.  Sec  die  forms,  post,  vol.  iii. 
In  an  action  by  the  assignees  of  a  bankrupt,  the 
defendant  cannot  plead  the  pendency  of  an  ao* 
tion  by  the  Imuknipt,  4  B.  &  C.  920. 

(9)  5  Co.  G2;  2  Wils.  87;  Fitzgib.  313; 
Bac.  Ab.  Almtcment,  M. ;  Cora.  Dig.  Abate- 
ment, H.  24  ;  2  Ld.  liaym.  1102  ;  sed  quasre,  if 
it  were  alleged  tliat  the  inferior  court  liaid  juris- 
diction, Fitzgib.  314. 

(r)  Saver's  Kcp.  216  ;  andjxtst,  yol.  iii. 

{t)  3  Burr.  1423 ;  1  Bia.  Hep.  437  ;  2  Lev. 
141;  2Stra.ll96. 


(1)  A  writ  of  error  pending  may  be  pleaded  in  abatement  of  a  suit  upon  the  judgment  Jen- 
kins V.  Pepoon,  2  Johns.  Cas.  312.  A  suit  subsequently  commenced  can  never  bo  pleaded  in 
abatement  Kenner  &  Bnssard  i;.  Marshall,  1  Wheat  215.  In  New  Jersey,  under  the  statute 
"concerning  obligations.  Sue"  (Revised  Laws,  305,)  a  defendant  may  plead  in  abatement,  "that 
another  action  hid  been  previously  commenced  by  him  against  the  plaintiff,  in  which  the  matten 
-mentioned  in  the  plaintiff's  declaration  might  be  set  off."  Schenck  v.  Schenck,  5  Ilaist  276.  See 
Douglass  V.  Hoag,  1  Johns.  283,  and  Townscnd  v.  Chase,  1  Cowen,  116,  as  to  a  similar  plea  in 
actions  before  Justices  of  the  Peace  under  the  statute  for  the  recovery  of  debts  under  twenty-fi\'e 
dollars.    See  also  Purdon's  Digest,  (Laws  of  Penn.)  453,  s.  17,  edit  1824. 

(2)  But  sec  Johnson  v.  Bower,  4  Hen.  &  Mun.  487.  An  action  pending  in  a  foreign  court, 
or  in  tlie  court  if  another  of  the  United  States,  or  in  the  court  of  tlie  United  States,  in  another 
circuit  and  district,  cannot  be  pleaded  in  abatement  Bo^viie  t*.  Joy,  9  Johns.  221  ;  Newell  v. 
Newton,  10  Pick.  470  ;  Walsh  v.  Durkin,  12  Johns.  99.  But  the  pendency  of  anotlicr  action  for 
the  .same  cause  in  the  Circuit  Court  of  the  United  States  having  jurisdiction,  is  a  good  plea  in 
abatement  in  the  State  courts  for  the  same  district.  Smith  v.  Atlantic  Mnt  Fire  Ins.  Co.,  2  Fos- 
ter. So  a  foreign  attachment  pending  in  another  State,  at  the  suit  of  a  third  person  against  the 
subject-matter  of  the  action,  may  be  pleaded  in  abatement.  Embree  v.  Hanna,  5  Johns.  101  ; 
Bowne  i'.  Joy,  9  Johns.  221  ;  Eagle  v.  Nelson,  1  Penn.  442  ;  Scott  v.  Coleman,  3  Litt  349.  Con- 
tra in  Mass.  and  Vermont  Wintluop  v.  Carlton,  8  Mass.  456  ;  Morton  v.  Webb,  7  Vermont, 
124. 

(3)  Davis  V.  Gmnger,  3  Johns.  259  ;  Percival  v.  Hickey,  18  Johns.  257  ;  Smock  v,  Graham,  1 
Blackf.  214  ;  Logs  of  Mahogany,  2  Sumner,  489;  Bnffum  v,  Tilton,  17  Pick.  510.  Kogcrs  e. 
Iloskins,  15  Georgia,  270. 

(4)  Engle  V,  Nelson,  1  Penn.  442;  Anderson  r.  Bang,  2  J.  J.  Marsh.  281  ;  Bcndlestonc  r. 
Sprague,  6  Johns.  101  ;  Commonwealth  v.  Churchill,  6  M^.  174 ;  6  Mass.  348. 

(5)  Two  suits  were  brought  on  a  promissory  note  payable  to  B.  who  at  the  execution  o! 
such  note,  was  the  wife  of  A.; — one  by  A.  in   his  individual  capacity,   the  otiicr  by  A. 
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aftet  a  plea  in  abatement  of  the  pendency  of  a  prior  suit,  avoid  the  effect  i-i.  rk^-^" 
of  a  plea  by  disconti 
of  the  plea  (0  (1). 


of  a  plea  by  discontinuing  Jthe  first  action  which  was  pending  at  the  time  ^^^^  ^'^ 


THE  WRIT. 


The  form  of  a  plea  in  abatement  before  the  recent  pleading  rules  of  Hil.  0/  t^^o 
T.  4  W.  4,  was  as  follows,  excepting  that  the  commencement  and  conclu-  g^^i^^^^ 
Stan  varied  when  the  plea  was  of  privilege  to  be  sued  in  a  particular  Court  quMiev 
and  in  some  other  respects,  as  will  be  seen  on  examination_of  the  forms  of  ^^  '■^'/"*" 
pleas  in  abatement  in  the  conmieucement  of  the  third  volume  (u).  ri^s'in 

Abatement 
In  the  King's  Bench,  [  "  or  C.  P."  or"  Exdieqner  of  PIcm."  ]  Form  of 

On  the day  of ,  1836.      plca  in 

C.  D.  (  And  the  defendant  [or  "  C,  D.*']  by  Y.  Z.  his  attorney,  [or  "  in  pereon/*  or  **  by  abatement. 

otfl.  }  £.  F.  admitted  by  the  said  Court  ncre  as  guardian  of  the  defendant,  to  defend  Com- 

A.  B.  (  for  him,  he  being  an  infant  within  the  age  of  twenty-one  ycnrs/'J  prays  judsf-  nience- 

ment  of  the  said  writ  and  declaration,  because  he  says  that  [here  state  the  subject  matter  of  the  uient. 
plea  in  abatement  as  set  forth  in  the  third  volume,  ims^.I  Body. 

And  this  the  defendant  is  ready  to  yerify,  wherefore  [or  sometimes  as  in  pleas  of  nonjoinder  are  ^Qnclu- 
here  inserted  "wherefore  inasmuch  as  the  said  O.  P.  is  not  named  in  tlie  said  writ  and  derlara-  ^i^^* 
tion,  togedier  with  the  defendant^"]  he  prays  judgment  of  the  said  writ  and  declaiation  and  that 
the  same  may  be  quashed,  &c. 
«  John  Hnlme, 

[The  signature  of  the  Counsel.] 

Prom  a  very  cursory  observation  of  the  above  form,  it  will  be  seen  that 
pleas  in  abatement  are  to  be  considered  with  reference  to,  1st,  The  title 
of  the  Court ;  2dly,  The  title  as  to  date ;  8dly,  The  title  as  to  the  mar- 
ginal statement  of  the  parties ;  4thly,  The  commencement  of  the  pica, 
showing  whether  the  defendant  appears  and  *pleas  in  person  or  by  aitor-  [  ♦455^ 
ney  or  by  guardian^  and  whether  the  plea  is  to  profess  to  make  any  and 
what  defence^  as  whether  full  or  half  defence,  and  whether  there  is  to  be 
any  and  what  prayer  of  judgment ;  Sthly ,  The  body  or  substance  of  the 
plea  with  or  without  any  and  what  certainty  as  to  time  or  place ;  6thly, 
The  conclusions  with  any  and  what  prayer  of  judgment ;  7thly,  When  the 
sifcnaiure  of  counsel  is  necessary  and  consequences  of  an  omission ;  8thly, 
When  any  and  what  affidavit  of  the  truth  of  the  plea  is  requisite, 

1st,  Title  of  Court.     No  statutb  or  rule  requires  a  plea  in  abatement  to  ist.  THJf. 

of  Pleas  in 

'  ^   ^  ....  Abatement 

(0  1  Salk.  329;  2  Ld.  Raym.  1014,  S.  C. ;  (u)  Post,  toI.  iii.  as  to  the 

Doct.  Pla.  U.  Court. 

administrator  of  B.  then  deceased  ;  both  of  which  suits  ^'cro  s^red  at  the  same  time,  re 
turned  to  the  same  Court,  and  were  therein  pending  contemporaneously.  The  defendant 
pleaded  these  matters  in  abatement  of  each  suit,  averring,  that  the  cause  of  action  in  both 
suits  was  the  same.  The  allegations  of  the  pleas  were  fonnd  to  be  true,  and  the  picas  were 
held  to  be  good,  and  that  of  pendency  of  each  suit  was  good  ground  in  abatement  of  the  other. 
Beach  r.  Norton,  S  Conn.  71 ;  Davis  v.  Dunklee,  9  N.  Hamp.  54.5.  See  Morton  v.  Webb.  7 
Verm.  124. 

(1)  Contra  Marston  r.  Lawrence,  1  Johns.  897.  In  Commonwealth  v.  Chnrehill,  5  Mass. 
1 74,  it  was  held  that  tlie  plaintiff  could  not  reply  a  nonsuit  in  the  former  action.  The  en- 
tries of  pleas  of  this  kind  generally,  but  not  always,  aver  the  then  pendency  of  the  first 
writ ;  but  such  averment  is  unnecessary ;  and  it  is  sufHcient  if  tlie  first  action  was  pending 
when  the  second  writ  was  purchased.  And  it  was  not  necessary  that  die  first  should  bo 
pending  when  the  plea  was  pleaded;  for  if  by  law  it  was  once  abatable,  the  subsequent 
nonsuit  could  not  make  it  good.  The  principle  also  applies  to  oui  tarn  actions  sued  by  dif- 
ferent plaintiff's,  or  to  information  qui  tarn  for  the  benefit  of  difierent  persons,  or  to  a  subse- 
3oent  indictment  to  recover  the  same  penalty.  The  principle  is,  when  the  prior  action  is  pending, 
le  subsequent  writ  is  bad  ab  initio,  ih.  Frogg  v.  Long,  3  I>ana,  157 ;  rarker  v.  Colcord,  2  N. 
Hamp.  36.  It  is  otherwise  where  the  first  writ  was  so  defective  that  the  second  was  necessary  to 
secure  the  demand.  Durand  v.  Carrington,  1  Root,  355.  Rogers  v.  Hoskins,  15  Georgia,  270. 
Xangham  v.  Thomason,  5  Texas,  127. 
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FORMS  be  entitled  at  the  top  or  otherwise  of  any  Court,  indeed  it  would  seem 
ii-isr^a  *'^^*  iiuless  there  were  several  actions  depending  between  the  same  parties 
Dr.  in  different  Courts  at  the  same  time,  no  ambiguity  about  the  proper  Court 

zdiyasto  can  Well  arise;  2dly,  as  to  the  titte  of  the  ^erm,  formerly  all  pleas,  ex- 
tlic  date  ^^  ccpting  those  pleaded  puis  darrein  cantinuance^  pleaded  at  the  sittinjocs  of 
nisi  prius  or  at  the  assizes,  must  have  been  entitled  in  or  as  of  a  term  when 
the  Court  were  supposed  to  bo  sitting ;  and  as  pleas  to  the  Jurisdiction  of 
the  Court  and  in  abatement  ought  then  to  be  pleaded  before  a  general  im- 
parlance (1),  and  within  four  days  inclusive  after  the  delivery  or  filing, 
and  notice  of  the  declaration  (z),  all  such  pleas  must  have  been  entitled, 
and  in  general  of  the  term  in  which  the  writ  was  returnable.  But  if  the 
declaration  were  delivered  or  filed  in  vacation,  or  so  late  in  the  term  that 
the  defendant  was  not  bound  to  plead  to  it  of  that  term,  the  defendant 
might,  within  the  first  four  days  inclusive  of  the  next  term,  plead  to  the 
jurisdiction  of  the  Courts  or  in  abatement  (y),  or  a  tender  (2),  entitling, 
however,  his  plea  of  the  preceding  term  (a)  ;  or  he  might  plead  to  the  ju- 
risdiction as  of  the  second  term,  with  a  general  special  imparlance,  which 
was  we  have  seen  with  a  saving  of  all  advantages  and  exceptions  whatso- 
ever (6),  or  he  might  plead  in  abatement  hi  the  second  term  with  a  special 
impar lance  J  wliicli  is  as  a.  saving  of  all  exceptions  to  tlie  writ,  bill  or 
count  (c)  (2).  And  where  a  bill  was  filed  in  the  vacation  against  an  at- 
torney as  of  the  preceding  t6nn,  with  a  special  memorandum  showing  that 
the  bill  was  filed  in  vacation,  and  the  defendant's  plea  in  abatement  was 
entitled  of  the  following  term,  without  a  special  imparlance,  it  was  held 
regular  (rf).  If  a  plea  in  abatement  was  improperly  entitled  of  a  subse- 
[  *456  ]  quent  term  to  the  declaration  without  the  proper  special  imparlance,  *tho 
plaintiff  might  either  sign  judgment  (c)  (3)  or  apply  to  the  Court  by  mo- 
tion to  set  aside  the  plea  (/),  or  he  might  demur  generally  to  it  (g*),  or 
might  allege  the  imparlance  in  his  replication  by  way  of  estoppel  (A) ;  but 
if  the  plaintiff  replied  to  the  plea  instead  of  demurring  or  alleging  to  es- 
toppel, the  fault  was  aided  (t) 
Present  According  to  the  present  practice,  all  pleas  in  abatement  must  be  plead- 

practiceaa  ^^  within  four  days  both  inclusive  from  the  day  of  delivering  the  declai*a- 
picftdfngin  tion  (Jc),  but  in  some  cases  further  time  may  be  obtained,  as  in  the  instance 

nbatcment 
RTid  tiiie  of 


picas. 


(x)  Ante,  436,  444 ;  Tidd,  9th  ed.  638, 639 ; 
2  M.  &  Scl.  484.  or  the  four  davs,  the  first 
and  last  were  alwa^-s  inclusive.  If  Sunday  be 
set  forth  dav,  the  plea  might  be  on  Monday. 
Tidd,  9th  ed.  638,  639.  See  present  practice, 
8  Chitty's  Gen.  Vtwc.  702,  703. 

W  Id. 

{z)  Keg.  Gen.  Hil.  T.  2  W.  4  rcg.  4.5. 

(a)  Ante,  436,  437  ;  7  T.  R.  447,  note  d ;  1 
Balk.  367  ;  Gilb.  K.  B.  344. 

{b)  Ante,  434,  438 ;  Com.  Dig.  Abatement, 
1. 19  ;  2  Saund.  2  a,  u.  2.  See  the  form,  post, 
vol.  ill. 

(c)  Ante,  ^36,  437;  Bac.  Abr.  Abatement, 
C. ;  Saund.  2  a,  note  2.    See  the  form,  id, ; 


post,  vol.  iii. ;  Com.  Dig.  Abatement,  L  20. 

(d)  I  Chit.  Bep.  704,  3  B.  &  Aid.  259,  S. 
C. 

(e)  4  T.  R.  529;  7  Id.  216,447,  n.  d;  9 
Saund.  2  b,  n.  2. 

(/;  6  T.  R.  373. 

(g)  2  M.  &  Sel.  484;  6  T.  R.  369;  4  ^Wlls. 
261 ;  2  B.  &  P.  184;  3  Inst.  CI.  40;  2  Saund. 
2  b,  n.  2. 

(A)  2  Saund.  2  b.  n.  2.  See  the  form  of 
estoppel,  1  Lutnr.  23;  I  Wentw.  Index,  13;  3 
Inst  CI.  39;  Clift.  £nt.  18,  pi.  46,  19,  pi.  50; 
29,  pi.  53,  54. 

(i)  2  Saund.  2  b,  n.  2;  1  Vent  436. 

(k)  See  2  Chitt/s  Gen.  Prac.  702. 


(1)  M'Camey  v.  M'Camp,  I  Ashm.  4. 

(2)  Coats  V.  M'Camm,  2  Brown,  176 ;  Purple.t;.  Clark,  5  Pick.  206. 

(3)  M'Camey  o.  M'Camp,  I  Ashm.  4.  A  plea  in  abatement  is  too  late  after  a  general  impar- 
lance. Whitnor  V.  Schlatter,  15  Serg.  &  Rawlo,  150;  CofHn  v,  Jones,  5  Pick.  61 ;  Jcnnison  v. 
Hapgood,  2  Aiken,  31 ;  Chaml)er8  v.  Haley,  Peck.  159;  Wyman  r.  Dorr,  3  Groenl.  186;  Hicklcy 
r.  Smidi,  4  Watts,  433;  Chamberlain  9.  IBte,  5  Watts,  173. 
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of  non-joinder  of  a  defendant  (J)y  or  where  two  actions  are  pending  for  ^^^^  anj> 
the  same  cause  (vi)  (1).  quali- 


ties. 


As  the  pleading  Reg.  Gen.  Hil.  T.  4  W.  4,  rcg.  1,  orders,  "  that  every 
pleading  shall  be  intituled  of  the  day  of  the  month  and  year  when  the 
same  was  pleaded,  and  shall  bear  no  other  time  or  date,"  and  that  rule 
applies  to  pleas  in  abatement  as  well  as  pleas  in  bar,  it  seems  now  to  be 
settled  that  every  plea  in  abatement  should  bo  intituled  on  the  very  day 
it  is  pleaded  (2)- 

Although  it  is  the  constant  practice  in  the  margin  of  a  plea  in  abate-  3dly. 
ment  to  state  the  surnames  of  the  parties,  as  thus,  C.  D.  ats.  A.  B.,  yet  Nwmcaof 
no  statute  or  rule  expressly  requires  that  form,  and  if  omitted,  the  plea  Siemar^'Jn. 
could  no  doubt  be  considered  as  pleaded  in  the  proper  action.     When  one 
of  several  defendants  plead  separate,  it  is  usual  to  state  Ids  christian  and 
surname  in  the  margin  as  sued  "  together  with  others^^^  and  afterwards 
diroughout  the  plea  to  limit  to  him  distinct  from  the  others. 

4thly.     The  commencement  should  always  expressly  state  whether  the  4thiy. 
defendant  appears  and  pleads  in  person  or  by  attorney.     Pleas  to  the  ju-  '^^^  ^^' 
risdictlon  must  be  pleaded  inpersony  because  the  appointment  of  an  attor-  mentT 
ney  of  the  Court  admits  its  jurisdiction  (n) ;  but  pleas  in  abatement  in 
general  may  be  pleaded  by  attorney,  because  the  jurisdiction  of  the  Court 
in  the  latter  case  is  not  disputed  (o).     Tlie  principle  to  be  extracted  from 
the  cases  is  stated  to  be,  that  a  defendant  cannot  plead  by  attorney  in 
tliose  cases  where  tlie  doing  so  would  contradict  the  import  of  the  war- 
rant of  attorney  (»)  (3).    It  appears  advisable  to  frame  pleas  of  misno- 
mer as  if  pleaded  m  person  and  not  by  attorney,  though  there  are  decis- 
ions that  the  plaintiff  cannot  demur  on  account  of  a  mistake  in  this  re- 
spect, but  should  refuse  to  accept  the  *plea  (7).    .Coverture  also  should  be  [  *457  ] 
pleaded  in  person  (r).     Where  an  infant  pleads,  it  must  be  by  guardian, 
and  not  by  attorney  or  prochein  ami  (5)  ;  and  this,  though  he  be  sued  in 
a  representative  -character,  as  administrator,  &c.  (t),  and  the  infant  de- 
fendant may  avail  himself  of  the  objection  on  writ  of  error,  though  the 
plaintiff  could  not  (w). 

The  nature  of  defence  has  already  been  stated  (x).    Pleas  to  the  juris*  Of  defence, 
diction  and  in  abatement  must  havQ  been  pleaded  after  half  but  before  full 
defence  (y).    It  was  advisable  to  make  the  former  defence,  though  it  seems 
questionable  whether  the  plaintiff  could  demur  for  the  omission,  or  object 

(/)  Id.  page  703.  Snmmary  Treat,  on  Pleading,  50,  51. 

(m)  Sowtcr  V.  Dnnston,  1  Man.  &  Ryl.  508,  (r)  2  Saand.  209  b. 

810.  {a)    Ante,  428.     See  the  preccdentSi  post, 

(n)  Ante,  422,  444;  2  Saand.  209  b;  SniA'  vol.  iii. 

maiy  Treat  on  Pleading,  51 ;  Tidd,   9th  ed.  (t)  1  Moore,  250 ;  7  Taunt.  488,  S.  C. 

631.  (ii)  2  Saund.   212,  n.   4;    Cro.  Jac.   289. 


(o)  Ante,  427 ;  2  Sannd.  299  b.  Bnt  tlie  plaintiff  cannot,  5  B.  &  Aid.  418. 

Sammarj  Treat  on  Pleading,  50,  &c.  (x)  Ante,  428. 

Saand.    209    b ;    1    Lord   Raym.   509 ;  (t/)  Ante,  428,  444. 


(I J  As  to  the  time  of  filing  pleas  in  abatement,  see  1  Met  &  Perk.  Dig.  Tit  Abatement,  ch. 
XIII. 

(2)  Pleas  in  abatement  cannot  be  put  in  after  pleas  in  bar,  unless  under  special  circumstanceB 
of  which  the  court  must  judj^.  Biddle  v.  Stevens,  2  Seig.  &  Rawle,  537  ;  jPalmer  v.  Evertson, 
2  Cowen,  417;  Mcggs  v.  Sclioffer,  Hardin,  65  ;  C!app  r.  Balch,  3  Grccnl.  216  ;  Stone  r.  Proctor, 
2  cup.  114;  Ripley  v.  Warren,  2  Pick.  593;  Biimham  v.  Webster,  5  Mass,  266;  Wilson  v. 
Oliver,  1  Stewart,  46 ;  Davis  v.  Dickson,  2  Stewart,  370. 

(3)  Anon.  Hayw.  405;  Knox  v.  Sammen,  3  Cranch,  496. 
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FORM  xxD  otherwise  than  by  refusing  to  accept  the  plea  (z).     But  now  the  Reg.  Gen. 

OLA  LI-  jjjj^  rp^  ^  ^y  ^^  expressly  ordera  that  no  forDial  defence  shall  be  required 
in  a  plea^  and  it  shall  commence  as  follows^  "  the  said  defendant^  by  — ; — 
his  attorney  (or, '  in  pei'son,  <fec.')  says  thaty  ^e"  And  the  rule  seems  to 
extend  to  every  description  of  plea  whether  in  abatement  or  in  bar. 

As  pleas  in  abatement  do  not  deny  and  yet  tend  to  delay  the  trial  of  the 
merits  of  the  action,  great  accuracy  and  precision  are  required  in  framing 
5thiy.  Of   them  (c)  (1).     They  should  be  certain  to  every  intent  (d),  and  bo  pleaded 
tije  Wy  of  without  any  repugnancy  (e).     They  must  in  general,  as  before  explain- 
iniU/e^al  ^^  (/)>  E^^'^  ^^^  plaintiff  a  better  writ  (^r)  (2),  and  if  they  do  not  give  a 
rvMiiiiiiites.   better  writ  but  teiKl  to  show  that  the  plaintiff  can  maintain  no  action  at  all, 
a  plea  pleaded  as  in  abatement  is  bad  (h)  ;  and  therefore  a  plea  of  misno- 
mer, in  the  christian  name,  before  3  &  4  W.  4.  c.  42,  s.  11,  (abolishing 
pleas  of  misnomer),  must  have  stated  what  the  real  name,  and  also  the  de- 
fendant's surname,  even  though  the  latter  had  been  already  truly  stated 
in  the  declaration  (i).    For  the  same  reason,  a  plea  in  abatement  of  de- 
fendant's privilege  to  be  sued  as  a  peer  should  show  how  defendant  de- 
rived Ins  title,  and  that  he  is  a  peer  of  the  united  kingdom  (k).     And  a 
plea  in  abatement  of  tlie  non-joinder  as  a  defendant  of  a  co-oxecutor,  miist 
show  that  the  latter  became  liable  to  be  sued  as  such^  as  that  he  had  ad- 
ministered, &c.  (Z).     This  rule,  as  regards  all  matters  peculiai-ly  in  the 
knowledge  of  the  defendant's  pleading,  and  which  would  tend  to  give  a  bet- 
[  *458  ]  ter  writ,  is  *obviously  well  founded  on  principle,  but  as  applying  to  mat- 
ter within  the  knowledge  of  the  plaintiff  ought  not  to  be  extended. 
Where  the  action  is  by  an  administrator,  stating  a  grant  of  administra- 
tion, from  a  bishop  of  a  peculiar  diocese,  a  plea  of  bona  notabilia  should 
be  in  bar  aiid  not  ux  abatement,  because  it  shows  that  the  plaintiff,  at  least 
at  present,  has  no  right  to  sue  at  all  in  the  character  of  administrator  (m).   . 

Duplicity  in  a  plea  of  this  description  Is  as  objectionabre  as  in  a  plea  in 
bar ;  thus  the  defendant  cannot  plead  two  outlawries  or  two  excommiuii- 
cations  in  abatement,  for  one  would 'be  sufficient  to  abate  the  writ  (n)  : 
though  formerly  misnomer  of  christian  and  surname  might  have  been  plead- 
ed in  one  plea  as  essential  to  give  the  plaintiff  a  better  writ.  (<?).  Tlie 
Court  will  not  permit  a  defendant  to  plead  at  the  same  time  in  abatement 
and  in  bar  to  the  same  matter,  as  non  est  factum^  and  covertui*e  of  the 

{z)  Id.;   Com.   Dig.    Abatement,    L    16;  (t)  ST.  R.  515,516;  Bac.  Ab.  MUnomer, 

Skinn.  582.  F. ;  6  Taunt  653. 

(c)  3  T.  R.   186;  Willcs  42;  2  Bla,  Rep.  {Ic)  4  D.  &  R.  592;  and  see  8  Binp.  55,  174, 

1096 ;  2  Saund.  309  a,  o.  1 ;  Com.  Dig.  Abate-  416 ;  7  Bar  &  Ores.  388 ;  1  Mood.  &  R.  110, 

mcnt,  I,  11.  S.  C;  and  1  Crom.  &  iM.  241. 

(</)  As  to  this,  sec  ante,  238.  (/)  See  1  Lev.  161  ;  1  M.  &P.  6/8. 

(e)  Co.  Litt.  303 ;  Cro.  Jac.  82 ;  3  Ler.  S7 :  (m)  1  Saund.  274,  n.  3 ;  sec  5  B.  &  C.  491. 

8  T.  R.  186  ;  Willcs,  42.  (n)  Bac.  Ab.  Abatement,  P. 

[/)  Ante,  446.  (o)  Id,  Misnomer,  F.;  Rep.  temp.  Hardw. 


t 


)  Turtle  p.  Lady  WoibIt,  Tidd,  6Q9.  286,  287. 

(*)  4  T.  R.  227. 

(1)  See  Wadsworth  r.  Woodford,  1  Day,  28;  Clark  v,  Warner,  6  Conn.  855;  Haywood  ». 
Chestney,  13  Wend.  495. 

(2)  Wilson  u.  Kcvcrs,  20  Pick.  20.  And  the  plea  is  not  supported,  if  it  appear  that  one  of  the 
persons  named  in  it  did  not,  or  tiiat  another  pereon  not  namcfl  did  join  in  the  promise.  Ibid. 
See  Brown  r.  Jordon,  1  Grcenl.  165 ;  Guild  v,  Richardson,  6  Pick  469 ;  Woodsworth  ».  Wood- 
^rd,  Day,  28. 
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plaintifT  sinco  making  the  bond  (ji?)  (1) ;  but  in  an  action  against  two  '^"^R"  ^^'»^ 
defendants,  each  may  plead  distinct  matter  in  abatement  of  the  same  ^^'^*'^''^' 
suit  (a),  or  one  may  plead  in  abatement  and  the  other  in  bar  (r)  (2). 

As  ailatory  pleas  rarely  affect  the  merits  of  the  suit,  and  object  mere 
matter  of  form,  tliey  constitute  an  exception  to  the  general  principle  of 
pleading,  that  a  plea  must  either  traverse  or  confess  and  void  the  alleged 
cause  of  action. 

It  was  not  necessary,  even  before  Reg.  Gren.  Hil.  T.  4  W.  4,  reg.  8,  in  a 
plea  in  abatement  to  lay  any  venwe  in  stating  even  material  facts,  because 
they  were  to  be  tried  in  the  county  laid  in  the  declaration  («) ;  and  if  it 
were  pleaded  that  another  person  who  ought  to  have  been  sued  with  the 
defendant  was  alive,  ^^  to  wit,  in  Spain,"  the  place  was  surplusage,  and  the 
plea  would  be  considered  as  pleaded  without  any  venue  (^). 

A  writ  is  divisible  and  may  be  abated  in  part  and  remain  good  as  to  the  of  plcati- 
reiidue ;  and  therefore  the  defendant  may  plead  in  abatement  to  part,  and  injrs  in 
d^mur  or  plead  in  bar  to  the  residue  of  the  writ  or  bill.     For  the  rule  tJ^whf.ami 
seems  to  be,  that  if  tlie  plaintiff  in  his  action,  brought  either  upon  a  gen-  in  bar  to 
eral  writ,  such  as  debt,  detinue,  account  or  the  like,  or  on  a  certain  and  tiwresiduv. 
particular  one,  as  assumpsit,   trespass,  case,  &c.,  demand  two  or  more 
things,  and  it  appear  from  his  own  showing  that  he  cannot  have  an  action 
or  better  writ  for  one  of  them,  the  writ  shall  not  abate  in  the  whole,  but 
stand  for  so  much  as  is  good :  but  if  it  *appear  upon  his  own  showing  that  [•459] 
he  has  a  cause  of  action  for  all  the  thmgs  demanded,  but  the  writ  is  not 
proper  for  one  of  them,  and  that  he  might  have  another  for  it  in  a  differ- 
ent form,  then  the  whole  writ  shall  abate  (u}.    It  is  said  to  be  a  rule,  that 
if  tlie  plaintiff  himself  acknowledges  his  writ  false  in  the  whole  or  in  part, 
the  whole  writ  shall  abate  (x).    But  where  the  plaintiff  declared  in  tres- 
pass for  injuring  a  ship,  and  even  showed  in  his  declaration  that  he  was 
only  a  part  owner,  it  was  held  that  as  the  nonjoinder  in  tort  is  only  a 
ground  for  a  plea  in  abatement,  the  defendant  could  not  in  any  other 
shape  impugn  the  declaration,  though  the  defect  appeared  on  the  face  of 
it  (y).     And  a  fortiori  where  tlie  nonjoinder  of  a  party  or  other  matter, 
even  if  pleaded  in  abatement,  could  not  abate  the  writ,  it  cannot  have  that 
effect  from  the  mere  circumstance  of  its  being  disclosed  in  the  declaration ; 
and  therefore  tlie  position  in  a  book  of  high  authority  (2),  that  "if  in  tres-^ 
pa$»  against  A.  only,  the  plaintiff  declare  tlmt  the  defendant,  together  with 
B.,  committed  the  trespass,  the  writ  shall  abate;  for  by  his  own  showing 
*he  has  falsified  his  writ,"  appears  to  have  been  very  properly  disputed  (a). 
Formerly  it  was  the  practice  to  plead  in  abatement,  when  upon  the  face 
of  the  plaintiff's  declaration  it  appeared  that  a  part  of  the  plaintiff's  causo 
of  action,  was  not  well  founded,  but  now  it  is  most  usual  to  demur  to  the 
whole  declaration  if  there  bo  a  misjoinder,  or  if  there  be  no  misjoinder, 


(p\  Rep.  temp.  Hordw.  13.^. 

(q)  Com.  Dig.  Abatement,  1,  6.  Aliter^  it 
seems,  where  htuband  and  wife  are  defendants, 
id.  Pleader,  2  A.  3;  Cro.  Jac.  239. 

ir)  Com.  Dij;.  Abatement,  I.  7. 
9)  7  T.  R.  243;  1  Saand.  S  a;  Bac.  Ab. 
AlMitement,  P. 


[/)  Td. 

u)  2  Saund.  209  c,  and  210,  n.  1 
t)  Id.  210  c,  note;  396.  n.  1. 

(y)  6  T.  R.  706;  2  Saund.  396,  n.  I. 

(z)  2  Saund.  210  c. 

(a)  Id.  n.  k,  5th  ed. 


(1 )  See  Pabner  v.  Dixon,  5  Dowl.  &  Ryl.  623. 

(2)  Nor  can  a  defendant  plead  in  bar  the  same  matter  whicli  he  has  previously  pleaded  in  abate- 
ment, and  which  has  been  overruled.    Coxo  v.  Higbec,  5  Halst.  395. 
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FORM  AXD  then  only  to  tho  defective  part  (6)  Where  the  matter  goes  only  to  defeat 
QUALiTiBn  ^p^^^  Qf  ^|jg  plaintiff's  cause  of  action  the  plea  in  abatement  should  be 
confined  to  that  part,  and  if  the  defendant  were  to  plead  to  the  whole,  his 
plea  would  be  defective  (e).  So  where  there  are  several  defendants  in  aa 
action  of  tort,  and  one  of  the  defendants  pleaded  a  misnomer,  which  tlicu 
abated  the  action  as  to  himself  only,  the  plea  was  holden  defective  on 
geneml  demurrer,  if  it  concluded  by  praying  judgment  of  the  writ  (or  bill) 
generally,  instead  of  prayhig  judgment  that  it  might  bo  quashed  as  against 
himself  only  (d).  Where  a  declaration  in  debt  contained  two  counts,  and 
to  the  first  the  defendant  pleaded  non  est  factum,  and  to  the  second  he 
pleaded  in  abatement  the  nonjoinder  of  another  person,  and  his  plea  com- 
menced and  concluded  witli  praying  judgment  "  of  the  said  writ,"  (not 
stating  as  it  regarded  the  second  count,)  "and  of  the  said  declaration  as 
to  the  second  count  thereof,"  the  Court  held  the  plea  was  good,  and  that 
they  might  abridge  the  petition  of  the  plea  by  quashing  the  writ  as  well 
as  tlie  declaration  as  to  the  matter  in  tlie  second  count  (e). 

[*460]        *The  general  rule  which  prevails  in  pleading  in  bar,  is,  that  a  mere 

ethly.  The  pra-yer  of  judgment,  without  pointing  out  what  judgment,  or  the  appropri- 

conclusion    atc  judgment,  is  sufficient;  because  tlie  facts  being  shown,  the  Court  will 

*^L?^^*1'^  of  course  pronounce  tlie  proper  judgment  (/).     Upon  this  principle  it 

as  rMpects  has  been  held  that  if  a  plea  which  contains  matter  in  bar  of  an  action 

verification  concludc  in  abatement  it  is  a  plea  in  bar  notwithstanding  tlie  wrong  conclu- 

of^iid^'^^'^  sion,  and  final  judgment  should  be  given  upon  it,  for  if  the  plaintiff  have  no 

^lent.^]     cause  of  action  he  can  have  no  writ  (^)  (1).    Tlie  same  rule  applies,  if  in 

a  plea  containing  matter  in  bar  there  be  a  right  prayer  of  judgment  in  the 

conclusion,  although  the  commencement  be  improper  (A).     On  the  other 

hand  tlie  commencement  and  conclusion  so  far  give  the  character  of  the 

plea,  that  if  a  plea  commencuig  and  concluding  in  abatement  show  matter 

in  bar,  it  is  to  be  considered  a  plea  in  abatement  and  not  in  bar  (t)  ;  and 

the  converse  to  this,  viz.^  a  plea  containing  matter  sufficient  only  to  abate 

the  writ,  but  with  tlie  beginnuig  and  conclusion  of  the  plea  in  bar,  has  been 

decided  in  tlie  same  way  (A)  (2).     The  anxiety  of  the  Courts  to  discourage 

dilatory  pleas  probably  first  induced  them  to  depart  in  construing  sttch 

pleas,  from  the  relaxed  rule  which  applies  to  pleas  in  bar,  in  respect  of  tlie 

prayer  of  judgment  (Z) :  and  if  a  plea  which  contains  matter  in  abatement 

conclude  m  bar,  and  be  found  against  the  defendant,  it  is  a  plea  in  bar  (3), 


{b)  Soc  the  cases  2  Sannd.  210,  in  notes;  1 
M.  &  Scl.  355,  360;  ante,  205. 
(c»  5T.R.  557. 
(</)  1  M.  &  P.  26. 

Je)  2  B.  &  P.  420;  2  Saund.  210,  b,  c.  note; 
quare  see  1  llarr.  &  Woll.  426 ;  and  vide  post, 
460. 

(/)  4  East,  502,  509;  10  Td.  87;  1  Saund. 
97,  n.  1 ;  see  3  T.  R.  186;  1  B.  &  Aid.  172;  1 
M.  &  P.  26. 

(g)  2  Sannd.  209  c,  note. 

(h)  Fortes.  a35;  Steph.  2d  ed.  446. 

U)  Ld.  Raym.  593;  2  Saund.  209,  c,  note. 

(k)  Godson  V.  Good,  6  Taunt  587 ;  2  Marsh. 
'299,  S.  C.    This  was  an  action  against  an  ad- 


ministratrix on  a  cx)n  tract  entered  Jnto  br  the 
intestate;  tlic  plea  lx!^n  and  concluded  in 
almtemcnt ;  the  substance  of  it  tra«  in  bar,  viz. 
that  the  intestate  made  the  contract  with  others, 
against  whom  the  action  sunived. 

The  plaintiff  took,  issnc  on  this ;  and  at  the 
trial  it  appeared  the  contract  was  in  fact  joint, 
but  that  others  beside  those  named  in  the  plea 
joined  in  it  and  were  alive.  If  then  the  plea 
was  to  be  considered  as  one  in  abatement,  sach 
proof  was  an  answer  to  it,  because  the  jylea  failed 
to  give  the  plaintiff* a  better  writ,  and  as  tlie  court 
held  the  plea  to  be  a  plea  in  abatement,  the  de- 
fendant failed  in  his  defence. 

(/)  10  East,  87 ;  1  a  &  Aid.    72. 


(1)  Hunris  V.  Ayres,  8  Ycmcr,  467. 

(2)  Shaw  r.  DuU'her,  19  Wend.  222. 

(3)  Vide  Jenkins  v.  Pcpoon,  2  Johns.  Cas.  312;  Sc^oonmaker  v.  Eknendorf,  10  Johns.  49. 
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and  final  judgmout  shall  be  given  upon  it,  because  by  praying  judgment  if  forms 
the  plain tiflF  shall  mainiain  his  action^  the  defendant  admits  the  writ  to  be  fxiE^^^'^ 
good  (m).     So  a  plea  which  begins  in  bar,  though  it  contain  matter  in 
abalemenij  and  conclude  in  abatement,  is  nevertheless  considered  to  be  a 
plea  in  bar,  and  final  judgment  shall  be  given  («)  (1). 

Pleas  to  the  jurisdiction,  and  of  personal  privilege  to  be  sued  in  anoth- 
er Court,  usually  commence  without  any  prayer  of  judgment,  and  conclude, 
"and  this  he  the  plaintiff*  is  ready  to  verify;  wherefore  he  prays  judgment 
if  the  said  Court  of  our  said  lord  the  king  here  will  or  ought  to  take  cog- 
nizance of  the  said  plea,"  or  "whether  *he  ought  to  be  compelled  to  an-  [MGl] 
swer,"  (o)  but  sometimes  these  pleas  commence  also  with  a  similar 
prayer  (p). 

In  pleading  to  the  person  of  the  plaintiff  or  defendant,  in  respect  of  dis- 
tAilili/  to  sue  or  be  sued,  and  not  merely  on  account  of  the  non-joinder  of 
another  party,  the  plea  should  conclude  with  a  prayer,  "  if  the  plaintiff 
ought  to  be  answered,"  or  whether  the  defendant  ought  to  be  compelled 
to  answer  (</) :"  and  these  pleas  frequently  begin  with  a  similar  prayer,  as 
alien  enemy,  &c.  (r)  ;  and  a  plea  of  this  description  concluding  merely  to  . 
the  writ  would  be  bad  (5) ;  but  pleas  in  abatement  of  coverture  of  the 
plaintiff  or  defendant,  as  the  objection  goes  rather  to  the  nonjoinder  of  the 
husband  than  to  the  disability  of  the  feme,  conclude  with  a  prayer  of  judg- 
ment as  to  the  writ  (/)  If  the  defendant  plead  that  the  plaintiff  is  excom- 
municated, or  any  other  temporary  disability,  the  plea  should  conclude 
with  praying  that  the  suit  may  remain  without  day,  until,  &c.  (u) ;  and 
where  the  death  of  the  plaintiff  since  the  issuing  of  the  writ  is  pleaded,  it 
should  conclude  if  the  Court  will  further  proceed,  &c.  (x). 

*  Wliore  the  defendant  pleads  in  abatement  to  the  writ  for  matter  apparent 
o\\  the  face  of  it,  it  is  said  that  he  should  begin  as  well  as  conclude  his 
plea,  by  ^^ prat/in^  judgment  of  the  writ,  and  that  the  same  may  be  quash- 
ed'^  (jf).  But  where  the  plea  is  for  matter  dehors,  as  misnomer  when  that 
matter  was  pleadable,  the  plea  should  only  conclude  with  that  prayer  (z). 
The  Courts  having  now  established  a  rule  that  oyer  of  the  writ  caimot  be 
allowed,  a  variance  between  the  writ  and  count,  or  declaration,  can  be  no 
longer  pleafled  (a),  and  many  of  the  decisions  in  the  books  as  to  the  form  « 

ol  the  plea  are  no  longer  applicable ;  and  now  in  general  a  plea  in  abate- 


(m)  1  East,  636;  2  Saand.  209  d;  2  Ld. 
Rajm.  1018,  1019,  694;  2  Marah.  303;  6 
Taont  587,  S.  C. 

{n)  2  Saaad..209  c,  note;  Bac.  Ab.  Abate- 
ment, P.;  1  Ld.  Baym.  694;  10  East,  87, 
88. 

(o)  2  Saand.  209  d;  Com.  Dig.  Abatement, 
I  12;  Bac  Ab.  Abatement,  P.;  12  East,  544; 
ante,  445. 

(p)  See  tbe  precedent,  8  T.  B.  6ai. 


Lil 


(9V  2  Saund.  9,  n.  10;  209  d;  Latch.  178; 
il.  Ent.  1. 


(r)  Lil.  Ent  1 ;  Lntw.  1601 ;  Ast  Ent  11. 


{s)  Com.  Dig.  Abatement,  I.  1 2. 

0)  Post,  vol.  iii.;  Lil.  Ent.  1, 123;  Ast  Ent 
9;  3  Inst  CL  70;  1  Wcntw.  47. 

(u)  12  Mod.  400;  3  Lev.  208;  Lutw.  19;  1 
Str.  521 ;  3  Inst  CI.  18;  2  Saand.  209  e,  note 
See  10  East.  86. 

(x^  Com.  Dig.  Abatement,  1. 12;  3  Lev.  120; 
4  East,  502 ;  2  Saund.  209  c,  note. 

iy)  2  Saund.  209  a,  d,  note  1;  Com.  Dig. 
Abatement,  I.  12;  Lut>v.  11, 

{z)  Id,s  10  East,  87. 

(a)  AiUe,  450,  244,  430. 


(1 )  M'Laaghlin  v.  De  Tonng,  3  Gill  &  Johns.  4.  But  if  matter  which  though  to  be  pleaded  in 
abatement  be  pleadod  in  the  form  of  a  bcur,  the  plaintlfT  may  treat  it  as  a  plea  in  abatement,  by 
proceeding  to  jndnrmcnt  for  want  of  a  plea,  if  it  be  not  verifted  bjr  affidavit.  Robinson  t*.  Fislicr, 
6  Caioes,  99,  100.  Sec  also  Engle  v,  T^elson,  1  Ponn.  442.  And*  if  there  has  been  an  order,  for 
ihe  defendant  to  plead  issnably,  such  plea  is  not  a  compliance  with  the  order,  and  the  plainti^ 
to^y  tieat  it  as  a  nullity.  Davis  v.  Grainger,  3  Johns.  259.  The  plaintiff  may  demur  to  the  plea 
either  in  bar  or  abatement.  A  plea  in  Abatement  cannot  be  amended.  Trindcr  v.  Dnrant,  5 
WcBid.  72, 
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FORM  AWD  meiit  of  tlie  writ  must  be  pleaded  of  the  writ  and  (hclaralion,  when  the 
QUALx-      latter  continues  and  discloses  the  objection  to  the  writ,  and  it  must  be  no 


TIES. 


where  it  is  intended  to  plead  in  abatement  only  of  part  of  the  writ,  and 
tlie  cause  of  abatement  arises  only  on  one  of  the  counts  in  the  declaration 
(fr).  If  the  action  were  by  bill^  the  plea  must  have  concluded  by  praying 
judgment  of  the  bill,  and  not  of  the  declaration  only,  which  was  only  a 
conclusion  in  bar  (c) ;  and  it  should  not  have  concluded  by  praying  judg- 
[*462]  ment  of  the  "  bill  and  declaration,"  (d)  and  if  a  plea  in  abatement  *to  the 
writ  were  to  conclude,  "if  the  defendant  ought  to  answer  to  tlie  said  W//," 
it  would  be  suiBciont  (e)  (1). 

Great  accuracy  is  necessary  in  tlie  form  of  all  pleas  in  abatement  as 
well  in  the  commencement  as  in  the  conclusion  for  it  is  said  "  they  make 
the  plea^^  (/)  (2).  A  plea  which  concluded  with  praying  judgment  "if" 
(instead  of  "of"),  the  plaintiff's  bill  was  held  bad  on  demurrer,  though  . 
the  words  "and  that  the  same  may  be  quashed,"  were  also  added  (§•). 
So,  in  the  traverse  at  the  end  of  the  plea,  a  mis-statement  of  the  name  by 
which  the  defendant  was  called  in  the  declaration  was  considered  fatal  on 
.  de9iurrer  (A),  The  mode  of  concluding  the  plea  when  pleaded  to  part 
only  of  the  action,  has  been  already  observed  upon  (t).  Upon  a  plea  in 
abatement  of  pendency  of  another  action  in  another  Court  for  the  same 
cause  concluding  with  a  provt  patet  per  recordum^  it  is  sufficient  to  satisfy 
the  plea  if  writ  be  produced  (Jc)  (8). 

7thiy.  Of  At  common  law,  where  the  defendant  pleaded  a  foreign  plea,  (the  na- 
thc  affida-  turc  of  whicli  has  already  been  stated)  (f),  he  was  obliged  to  make  oatJi 
to^th!  ^^  ^^  ^^^  trutli  of  the  matter  therein  alleged,  but  that  was  not  necessary  in  the 
case  of  a  plea  to  Wia  jurisdiction^  or  any  plea  in  abatement  (m).  But  4 
&  5  Ann.  c.  16,  s.  11  (4),  "wo  dilator?/  plea  shall  be  received  in  any  Court 
of  record^  unless  the  party  offering  such  plea  do  by  affidavit  prove  tlie 
truth  thereof,  or  show  some  probable  matter  to  the  Court  (n),  to  induce 
them  to  believe  that  the  fact  of  such  dilatory  plea  is  true."  (6).  This 
statute  extends  to  criminal  as  well  as  civil  cases  (o);  and  not  only  to 
pleas  hi  abatement  but  to  all  dilatory  pleas,  wliich,  if  found  untrue,  would 
not  determine  the  action,  and  are  only  in  delay  of  it,  as  aid  prayer  in  a 
real  action  (p) ;  or  a  plea  in  scire  facias  against  terre-tenants,  tliat  there 
is  another  terre-tenant  not  named ;  though  these  pleas  are  not  strictly  in 


(h)  S  Saund.  210  h,  c.  note, 
(c)  2  Saund.  209  d;  1  B.  &  Aid.  173;  2  M. 
&  Sel.  4S4;  2  Chit.  Rep.  539. 


{d)  Id.;  5  Mod.  144;  2  B.  A  B.  m,  notee; 
3  T.  R.  185. 
ment,  I.  12. 


See,  however,  Com.  Dig.  Abat^ 


(e)  See  the  preceding  note;  2  Saund.  209  d; 
3  Bla.  Com.  303 ;  10  East,  87. 

(f)  Latch  178;  2  Saund.  209  c,  d;  2  Ld. 
Raym.  1019;  10  East,  87;  but  see  the  entries 
referred  to  in  3  T.  R.  186. 

(g)  3  T.  R.  185;  and  seo  2  Saund.  209  a»  8 


T.  R.  515;  5  Taunt.  652,  65S,  note. 

(h)  I  Chit  Rep.  705,  note. 

(t)  Ante,  458,  459. 

(k)  Kerby  v.  Signers,  2  Dowl.  659. 

(0  Ante,  443;  1  Saund.  98,  note  I. 

(m)  1  Saund.  98,  n.  I ;  Cartli.  402 ;  Stj.  435, 
Mod.  335. 

(n)  In  case  of  a  plea  of  bankruptcy />mm  dor- 
rein  continuance,  see  1  M'Clel.  &  Y.  350. 

(o)  3  Burr.  1617. 

(/))  3  B.  &  P.  384;  2  Saund.  210. 


(l\  Harwood  r.  Chcstney,  13  Wend.  495.    VIdo  Ilsley  r.  Stubbs,  5  Mass.  280. 

(2)  Ante,  504,  note. 

(3)  Common wealtli  v,  Churchill,  5  Mass.  174;  Clifford  v.  Cary.  1  Mass.  495. 

(4)  The  first  thirteen  sections  and  tlio  twentieth  and  twenty-seventh  sections  are  in  force  in  Penn- 
sylvania, 3  Binn.  625 ;  Roberts'  Dig.  43.  Vide  Xaws  of  N.  Y.  sess.  36,  c.  56,  b.  23. 1.  R.  L.  524; 
2  Rev.  Stat.  352,  a.  7. 

(5)  Titjnton  Bank  r.  Wallace,  4  Halst.  83;  Bass  v  Stevens,  17  Georgia,  573. 
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abatement  (^q).  But  such  pleas  in  bar  as  are  usually  termed  sham  pleas,  ^om  awd 
are  not  dilatory  pleas  within  the  meaning  of  the  statute.  The  state  ex-  ^^*^^"'^* 
tends  only  to  such  matters  as  are  dehors  the  record,  and  not  to  such  matters 
as  would  appear  to  the  Court  on  inspection  of  their  own  proceedings  (r), 
as  the  want  of  addition  in  an  original  writ,  when  the  matter  was  pleada- 
ble in  abatement  («)  ;  or  prinlcge  as  an  attorney  *of  the  same  Court  to  [  *463  ] 
be  sued  by  bill  (/)  ;  because  in  the  fii-st  instance  the  defect  in  the  writ  was 
apparent  on  the  face  of  it ;  and  in  the  latter,  the  Court,  by  examination 
of  their  own  record,  might  ascertain  the  truth  of  the  plea  ;  but  where 
the  defendant  pleaded  after  oyer  of  the  original  tlmt  it  was  not  returned, 
the  Court  set  aside  the  plea  for  want  of  an  affidavit  (t/).  And  where  to 
an  action  in  C.  P.  tlie  defendant  pleaded  his  privilege  as  an  attorney  of 
K.  B.  to  be  sued  there  without  making  an  affiaavit  of  the  truth,  it  was  re- 
cently held  that  the  plaintiff  might  sign  judgment,  because  the  Court  of 
C.  P.  could  not  by  examination  of  their  own  records  know  that  the  de- 
fendant was  an  attorney  of  another  Court  (x). 

The  affidavit  required  by  4  &  5  Ann.  c.  16,  s.  11,  may  be  made  by  the  Requisites 
defendant  or  a  third  person  (j/^  ;  and  although  formerly  supposed  other-  ®f  ^^*^^' 
wise  (z),  it  has  recently  been  held  that  it  must  be  sworn  after  the  dcclar-  ^*^* 
ation  is  delivered,  and  that  if  it  be  sworn  before  tlie  declaration  was  de- 
livered the  plaintiff  may  treat  the  plea  as  a  nullity  and  sign  judgment  (a). 
It  must  be  promptly  and  exactly  entitled  in  the  cause  (6),  and  be  positive 
(1)  as  to  the  truth  of  everv  fact  contained  in  the  plea,  and  should  leave 
nothing  to  be  collected  by  inference  (r;)  :  it  should  be  stated  that  the  plea 
is  true  in  "  substance  and  fact,"  and  not  merely  that  the  plea  is  a  true 

fjea  (rf)  ;  and  if  there  be  no  affidavit,  or  if  it  be  defective  in  any  particu- 
ar,  the  plaintiff  may  treat  the  plea  as  a  nullity  and  sign  judgment  (e),  or 
move  tlie  Court  to  set  it  aside  Qf)  (2). 


REPLICATION  AND  OTHER  PROCEEDINGS  ON  A  PLEA  IN 

ABATEMENT  IN  GENERAL. 


KEPLI  CA- 
TION AND 
OTHER 
PROCEED- 
IKGS  ON    A 
PLEA    IN 


Where  misnomer  either  of  the  plaintiff  or  defendant  was  truly  pleaded,  abate 
tlio  plaintiff  might  in  general  amend  his  declaration  on  payment  of  costs,  "^^' 


llENT  IN 
ERAL. 


(7)  2  Saund.  210  cl,  e. 

(r)  3  B.  &  P.  397  ;  Pr.  Ucg.  5 ;  Lord  Raym. 
1409  ;  Say.  Rep.  203. 

(<)  Lord  Raym.  1409  ;  Prac.  Reg.  5. 

{t)  Claridge't  genu  one  ^.  ats.  macdougaly 
Trinity  tenn,  47  Geo.  3  K.  B.  3  B.  &  P.  397. 
But  see  2  Stra.  738,  and  Com.  Dig.  Abate- 
ment, D.  6.  If  the  plea  be  untiue,  or  the  de- 
fendant has  ceased  to  be  an  attorney,  the  plea 
may  bo  set  aside,  Prac.  Reg.  8. 

(u)  I  Stra.  639  ;  2  Ld.  Raym.  1409. 

(x)  Davidson  v,  Chilman^  1  Bing.  K.  G. 
297. 

{y)  1  Barnes,  344  ;  Pr.  R^.  6. 

(z)  4  East,  348  ;  4  M.  &  Sel.  332;  13  £a«t, 
170. 


(a)  Bower  v.  Kcmp«  1  Cromp.  &  Jervis, 
287. 

(6)  Bac.  Ab.  Abatement,  O. ;  2  Stm.  1161 ; 
Barnes,  248. 

(c)  Say.  Rep.  298, 

(d)  2  Stra.  705. 

(e)  2  Sannd.  210  d  ;  IT.  R.  277,  689  ;  5  Id. 
210  ;  7  /rf.  298  ;  2  Moore,  213.  The  plaintiff 
cannot  sicn  judgment  after  a  plea  in  abatement, 
becaose  tiie  affidavit  to  verify  the  plea  was 
sworn  before  the  defnidanVs  attorney,  3  M.  & 
Sel.  154. 

(/)  1  Stra.  638  ;  Sar.  Rep.  19,  293 ;  3 
Bnrr.  1617  ;  Tidd,  9tfa  cd.  540  ;  Bed  qucere,  see 
2  Mooic,  213  ;  2  B.  &  C.  618. 


(1)  Day  r.  Ilombnrg.  I  P.  A.  BroTvn,  75. 

(2)  Richmond  v.  Talmodpc,  16  Johns.  307.    Vide  Robinson  v.  Fisher,  3  Caines,  99  ;  Young 
V.  Shintscr.  5  Ila^w.  3i'  i  Rupp  v.  Elliot,  2  Dall.  184  ;  Marstcn  v.  Lawrence,  I  Johns.  Cas.  397. 
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BKPLicA-    or  without  subjecting  himself  to  the  payment  of  the  defendant's  costs  he 
other'^^    might  enter  a  cassetur  billa  or  breoe  Qf).     But  *  where  the  nmijoinder  of 
PROCKED-  one  of  several  co-contractors  was  pleaded,  the  plaintifiF  could  not  nor  can 
iNos.         amend,  but  must  enter  a  cassetur,  and  commence  a  fresh  action  in  order 
Of  demur-   ^jjg^^  i\^q  other  parties  may  in  due  course  be  brought  by  fresh  process  into 
pi^  in  *     Court.     And  when  the  plea  is  true,  and  the  plaintiff  is  not  at  liberty  to 
abatemeut.  amend,  he  sliould  enter  his  cassetur  before  he  commences  a  fresh  action, 
for  othei'wise  the  plaintiff  may  plead  in  abatement  the  pendency  of  the 
first  action  (A)-     If  the  plea  be  untrue  in  fact,  the  plaintiff  should  reply; 
or  if  it  be  insufficient  in  point  of  law  he  may  demur,  and  in  some  cases 
sign  judgment  as  for  want  of  a  plea  (i)  ;  though  if  the  plea  were  merely 
defective  in  form,  the  plaintiff  shoidd  demur   (A).     And   where  the  de- 
fendant had  appeared  in  the  name  by  which  he  was  sued,  such  appearance 
might  have  boon  replied  by  way  of  an  estoppel  (/).     When  the  plea  con- 
sists of  matter  of  fact,    which  tlie  plaintiff  denies,  the  replication  may 
begin  without  any  allegation  that  the  writ  ought  not  to  be  quaehed  (»*). 
It  must  not  comm3nce  as  to  a  plea  in  bar   (n),  because  that  would  be  a 
discontinuance,  but  should    conclude    to  the    country ;  and  which  was 
proper  where  to  a  plea  of  misnomer  the  plaintiff  replied  that  the  defend- 
,  ant  was  known  as  well  by  the   one  name  as  the  other  (o).     There  are, 

however,  precedents  in  which  the  plaintiff  concluded  with  a  formal  traverse 
and  verification  (p).  It  was  laid  down  by  Lord  Holt,  that  if  the  plaintiff 
took  issue  upon  a  plea  in  abatement,  he  ought  to  pray  damages,  because 
if  it  were  found  against  the  defendant,  the  jury  must  assess  the  plaintiff's 
damages,  and  final  judgment  was  to  bo  given  ;  but  that  where  the  plaintiff 
confessed  the  defendant's  plea  and  avoids  it  by  other  matter,  he  should 
not  pray  damages,  but  must  maintain  his  writ  (g).  If  a  replication  to  a 
plea  in  abatement  of  the  ioril  begin  "  that  the  said  declaration  "  ought 
not  to  be  quaslied,  but  conclude  properly,  it  is  sufiicient ;  for  such  words 
may  be  rejected  as  surplusage  ;  and  it  is  not  necessary  in  the  beginning  of 
the  replication  to  say  tliat  the  writ  ought  not  to  be  quashed ;  for  in  favor 
of  the  plauitiff  the  Court  would  give  judgment  according  to  tlie  fact, 
without  reference  to  the  prayer  of  the  judgment  (r).  If  an  issue  in  fact  be 
joined  upon  the  replication,  and  found  for  the  plaintiff,  the  jury  shoidd 
assess  the  damages,  iuid  the  judgment  is  peremptory  for  the  delay  quod  re- 
r  *4g5  -|  cuperet,  *and  not  qv>od  respondeat  (*)  ;  and  the  same  rule  prevails  in  m- 
dictments  for  misdemeanors,  though  in  cases  of  felony  in  favorem  vilce  it 
is  otherwise  (f)  (1). 

(g)  7  T.  R  668  ;  3  Anstr.  635  ;  1  B.  &  P.  mence,  or  condnde  improperly  in  hxr ;  Bar. 

40  ;  ante,  246.    It  was  the  practice  not  to  per-  Ab.  Abatement,  8  ;  Com.  l>ig.  Abatement,  L 

mit  such  amendment  if  the  defendant  had  pre-  15. 

vioasly  made  a  tender.  (o)  1  B.  &  P.  60  ;  1  East,  542  ;  2  Wils.  367. 

(h)  Ante,  453.     Bac  Ab.  Abatement,  M.  \p)  Lil  Ent  1,  2  ;  Co.  Ent  160. 

\i)  3  B.  &  P.  395.     If  the  plea  bo  no  plea  at  (q)  1  Lord  Eaym.  338,  594 ;  2  Id  1022  ;  2 

all,  party  may  move  to  qoastiit     2  B.  &  C.  Saund.  211  n.  3;  Bac.  Ab.  Abatement,  P.; 

618  ;  4  D.  &  R.  114,  S.  C.  Com.  Dig.  Abatement,  I.  12  ;  pott;  see  Oie 

(it)  3  T.  R.  185.     The  plaintiff  cannot  moYO  precedents,  1  Wcntw.  index, 

to  uuaah  it,  4  D.  &  R.  1 14 ;  2  B.  &  C.  618,  S.C.  (r)  1  B.  &  P.  60. 

(/)  2  Now  Rep.  453  ;  ante,  244,  245.  («)  1   East,  544  ;  2  Wils.  368  ;  Com.  Dig. 

(m)  1  B.  &P.  61.  Abatement,  I.  14,  15  ;  2  Saund.  211,  n.  3. 

(n)  Carth.  187  ;  Com.  Dig,  Abatement,  I.  (t)  8  Enst,  107  ;  3  Bar.  &  Cres.  513  to  515  ; 

15  ;  1  B.  &  P.   61.    ^/iter,  if  the  plea  com-  5  D.  &  R.  533,  S.  C. 

(1)  Where  an  issue  of  n\d  tid  record  on  a  plea  in  abatement  is  found  for  the  plaintiff,  tfie 
jadi^ment  is,  quod  respondent  ouster.  Marston  v.  Lawrence,  1  Johns  Cas.  397.  And  so  where 
the  trial  is  by  inspection,  judgment  for  the  plaintiff  is  that  d^endant  respondeat  ouster^    Am^ 
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If  the  plaintiflF  demur  (u)  it  is  not  necessary  to  assign  any  special  causes^  heplica- 
for  it  has  been  decided  on  the  statute  of  Elizabeth,  (the  language  of  which  other  *^ 
is  similar  to  that  of  the  statute  4  Ann.  c.  16),  that  the  statute  only  ap-  pboceed- 
plies  to  pleas  in  bar  (v)  ;  however  it  may  be  most  advisable  to  dumur  spe-  '^'<^^- 
cially  where  the  plea  is  merely  informal  (tr).    Where  the  plea  demurred  9J  <^emni^ 
to  properly  commences  and  concludes  as  in  abatement,  but  is  insufficient  ™^  i^  * 
in  somo  other  respects,  the  demurrer  should  pray  judgment  that  the  writ  abatement. 
may  be  adjudged  good,  and  that  the  defendant  may  answer  further  there- 
to, or  merely  with  the  latter  words,  and  should  not  conclude  with  a  prayer 
of  damages ;  for  the  plaintiff  ought  not  to  conclude  in  bar,  but  only  affirm 
his  writ  (x).     So,  where  tlie  plaintiff  replies  to  a  plea  in  abatement,  and- 
the  defendant  demurs  to  the  replication,  the  plaintiff  should  not  conclude 
his  joinder  in  demurrer  with  a  prayer  of  judgment  of  his  debt  or  damages, 
but  should  merely  pray  that  the  defendant  may  answer  over  (j/).     And 
where  the  plaintiff  demurred  to  a  plea  in  abatement,  as  in  bar,  praying 
judgment  and  damages,  and  the  defendant  joined  as  in  bar,  it  was  held  to 
be  a  discontinuance,  because  the  demurrer  in  bar  was  no  answer  to  the 
plea  in  abatement,  and  a  discontinuance  of  part  is  a  discontinuance  of  the 
whole  (z)  ;  the  plaintiff,  however,  may  amend,  and  the  mistake  would  bo 
aided  by  a  verdict  (a).     But  where  the  plea  in  abatement  improperly 
commences  or  concludes  as  a  plea  in  bar,  the  plaintiff  may  demur  either 
in  bar  or  abatement  (1)  ;  and  if  he  adopt  the  former,  which  is  most  advi- 
sable, he  may  conclude  His  demurrer  as  in  bar,  and  with  a  prayer  of  dam- 
ages, and  the  judgment  will  be  final  (b).    On  the  argument  of  a  demurrer 
to  a  plea  in  abatenient,  or  to  a  replication  thereto,  the  defendant  cannot 
(as  usual  on  argument  after  a  plea  in  bar^  take  any  objection  to  the  de- 
claration, for  nothing  but  the  writ  is  then  in  question  (c),  unless  where 
matter  has  been  pleaded  in  abatement  which  might  also  be  pleaded  in  bar 
(J),  and  the  *Court  will  not  in  general  give  leave  to  amend  a  plea  in  [  ♦466  ] 
abatement  (e)  (2).     But  a  plaintiff  has  been  allowed  to  withdraw  his  de- 
murrer to  a  plea  in  abatement  and  to  reply  (/). 

If  the  plaintiff  succeed  on  an  issue  in  fact,  the  judgment,  as  before  ob-  Judgment 
served  (^g)jis  final  (3)  ;  but  if  he  succeed  on  demurrer  to  a  plea  in  abate-  ^^5^!^ 


(u)  See  the  precedents  referred  to  in  3 
Sannd.  210  e,  note  2 ;  post,  vol.  iii.  and  joinder 
thereto,  id. 

(v)  2  M.  &  Sel.  4S4,  485;  9  Ld.  Bajm. 
1015;  and  see  1  Ld.  Raym.  337;  1  Salk. 
194;  Tidd,  9th  ed.  638;  see  Beg.  Gea.  Hil. 
Term,  4  W.  4,  reg.  2,  as  to  the  causes  of  de- 
murrer being  stated  in  the  margin,  &c.,  poet, 
Ap. 

iw)  3  T.  R.  186. 

\x)  2  Saimd.  210  e,  note. 

(^)  Id. ;  1  Wils.  302. 

(z)  Show.  255;  1   Salk.  218,  &.C.;  1  Ea8t» 


542 ;  2  Sannd.  210  e,  f,  note. 

(a)  1  Wils.  302 ;  1  Salk.  218. 

{h)  Bac.  Ab.  Abatement,  P.;  Com.  Big. 
Abatement,  J.  15.  , 

(c)  Salk.  212;  Lutw.  1592;  Garth.  172. 
Willes,  478 ;  Bac.  Ab.  Abatement,  P. ;  Com. 
Dig.  Abatement,  I.  14;  1  Saund.  285,  note  o. 
5th  cd. 

(d)  Lutw.  1604 ;  Com.  Dig.  Abatement,  L 
14. 

(e)  Cas.  Pr.  C.  P.  29  ;  Tidd,  9th  ed.  638. 
[/)  2  Chit.  Rep.  5. 

r)  Ante,  464 ;  Tidd,  9th  ed.  641. 


K 


cotst?.  Amcots,  1  Lev.  163;  Com.  Dig.  Abatement,  (L  14.)  But  where  a  defendant  pleads  in 
abatement,  and  the  plaintlfF  takes  issue  upon  the  plea,  and  it  is  found  against  the  defendant,  the 
jadgment  is  final,  ana  the  same  jury  which  pass  npon  the  issue  assess  the  damages.  M'Carteo  v. 
Chambers,  6  Wend.  549. 

( 1 )  Roberts  r.  Stewart,  1  Terger,  390. 

(2)  Trinder  v.  Durant,  5  Wend.  72. 

(3)  HoUingsworth  ».  Duane,  Wallace,  57 ;  Moore  v.  Morton,  1  Bibb,  234 ;  M'Cartee  v.  Cham- 
bers, 6  Wend.  649 ;  Dodge  v.  Morse,  3  N.  Hamp.  232;  Jewett  v.  Davis,  6  N.  Hamp.  518 ;  Me- 
faaffy  V.  Share,  2  Pennsylv.  361. 
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REPLICA-   mcnt  or  to  a  replication  thereto,  the  judmient  is  in  general  only  interlocu- 
OTHER ^"^  tory,  quod  respondeat  ouster  (A)  (1).     Where,  however,  a  plea  contain- 
PROCEED-  ing  matter  which  can  oiUy  be  pleaded  in  abatement,  improperly  commen- 
IXG8.         ces  or  concludes  in  bar,  the  judgment  on  demurrer  may  be  final  (t)  (2)  ; 
and  the  same  rule  prevails  where  matter  in  abatement  is  pleaded  after 
the  last  continuance  (&),  or  since  Reg.  Gen.  Hil.  T.  4  W.  4,  since  the  last 
pleading.     After  judgment  of  respondeat  ouster  no  other  plea  in  abatement 
in  the  same  deface  (I)  will  be  aUowed  (m).    The  judgment  for  tlie  de- 
fendant on  .a  plea  in  abatement,  whetlier  it  be  on  an  issue  in  fact  or  in  law, 
is,  that  "  the  writ  be  quashed  ;  (fi)  or  if  a  temporary  disability  or  privilege 
be  pleaded,  tliat  "  the  plaint  remam  without  day,  untU^  &c."  (p). 

CoBtu  on  If  the  plaintiff  succeed  on  demurrer  to  the  plea  in  abatement,  and  the 
aUatement.  j^^g^^dt  be  interlocutory,  respondeat  ouster^  there  is  no  judgment  for 
costs^  because  the  statute  of  Gloucester  only  gives  costs  where  damages 
are  recovered  (p)  ;  but  when  the  defendant's  plea  is  on  issue  found  to  be 
untrue,  the  judgment  is  final,  and  tlie  plaintiff  will  recover  costs  (jq).  If 
the  plaintiff  enter  cassitur  billa  or  breve jhe  is  not  liable  to  costs  (r).  *  On 
an  issue  found  for  the  defendant  he  is  entitled  to  costs,  but  not  if  he  suc- 
ceed on  demurrer  (5) ;  nor  is  he  entitled  to  the  costs  of  a  judgment  of  non 
proSy  obtained  by  reason  of  tlie  plaintiff  having  omitted  to  enter  the  issue 
on  record,  after  issue  joined  on  a  demurrer  to  a  plea  in  abatement  (/)  (3). 


[  *40Y  ] 

OK  PLEAS 
OF  NON- 
JOINDER 
IN  PARTIC- 
I'l.An. 


*IV.  OF  PLEAS  OF  NONJOINDER  IN  PARTICULAR. 

Before  the  3  &  4  W.  4,  6.  8,  9,  10,  pleas  in  abatement  of  the 
nonjoinder,  although  in  some  cases  just,  in  order  to  compel  a  plaintiff  to 
sue  all  persons  liable  to  pay  jointly,  so  as  to  make  them  liable  on  the  rec- 
ord to  pay  their  proportion^  of  the  debt  or  damages  to  be  recovered,  had 
become  tlic  source  of  vexatious  delay,  especially  as  each  omitted  party 
might  hi  a  second  action  plead  in  abatement  tliat  stiU  another  party  who 
ought  to  be  joined  had  been  omitted,  and  so  on  (m)  ;  and  if  an  omitted 
partner  were  abroad,  or  not  to  be  found,  a  plaintiff  coidd  not  declare 
against  those  forth  coming  until  he  had  first  outlawed  the  absent  party,  and 


(h)  2  Saand.  SJI,  note  3;  Com.  Dig. 
Abatement,  I.  14;  I  East,  544;  2  Wills.  367; 
see  the  forms,  Tidd's,  Ajirpcndix,  4  th  edit 
26.3;  10  Wchti*'.  61;  Tidd,  9th  edit.  741. 
srd  vide  3  B.  &  C.  502:  5  D.  &  R.  422,  S. 
C. 

(/)  1  East,  636 ;  Lntw.  41 ;  Com.  Die. 
Abatement,  I.  15;  Bac.  Ab.  Abatement,  P. 
As  to  tho  pmvcr  of  judgment  in  general,  see 
10  East,  37  ;  ante,  460. 

(k)  Com.  Dig.  Abatement,  I.  15. 

(/)  Sec  Tidd,  9th  ed.  641 ;  Com.  Dig.  Abate- 
ment, I.  4 ;  ante,  440, 441. 

(w)  Bac.  Ab.  Abatement,  O. ;   Com.  Dig. 


Abatement,  I.  3  ;  2  Saund.  40,  41. 

(«)  Cue.  Ab.  Abatement,  V.;  Gilb.  C.  P. 
52 ;  3  M.  &  Scl.  458.  See  the  precedents,  10 
Went  Index,  61. 

(o)  Lutw.  19 ;  Cleft  Ent  3 ;  2  Saond.  209 
e;  Tidd,  9tli  cd.  642. 

(p)  Lonl  Kaym.  972;  1  Salk.  19  S.  C. ; 
Tidd,  0  th  cd.  642 ;  id.  Appendix. 

Ig)  Id,;  1  East,  544;  2  Wils.  368. 

(r)  Id, ;  Tidd,  9th  edit.  683 ;  Hulhick,  145. 

(s)  Loid  R^jm.  337,  992 ;  1  Solk.  194,  8. 
C;  Hallock,  145;  Tidd,  9th  cd  642. 

(/)  8  B.  &  C.  642;  3  M.  &  R.  91,  S.  G. 

(tt)  See  Govctt  v.  Radnidgc,  3  East,  62. 


(I)  Fitch  V.  Lothrop,  1  Boot,  192;  Baker  v.  Fales,  16  Mass.  147,  157 ;  Lambert  v,  Lagow,  1 
Blackf.  3S8 ;  Gibson  v,  Laughlin,  Minor,  182. 

!2)  Leathers  v.  Mcglasson,  2  Monro,  54. 
3)  A  partj  applying  to  amend  a  declaration  after  a  special  demvirer  to  it  has  been  filed,  most 
pay  costs.    Condit  v,  r^dgfabor,  7  Ualst.  320. 
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the  delay  as  well  as  difficulties  in  proceeding  to  outlawry  not  unfrequeutly  or  pi-eas 
rendered  that  proceeding  abortive.    To  put  an  end  to  those  grievances,  jqikder 
the  8  &  4  W.  4,  c.  42,  s.  8,  enacted,  "  tliat  no  plea  in  abatement  for  the  iv  partic- 
nonjoinder  of  any  person  as  a  co-defendant  shall  be  allowed  in  any  Court  ^^^^ 
of  common  law,  unless  it  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  jurisdiction  of  tlie  Court,  and  unless  the  place  of  resi- 
dence of  such  person  shall  be  stated  with  convenient  certainty  in  an  affi- 
davit verifying  such  plea. 

S.  9.  '*  Tliat  to  any  plea  in  abatement  in  any  Court  of  law  of  the  non- 
joinder of  another  person,  the  plaintiff  may  reply  that  such  person  has 
been  discharged  by  banki*uptcy  and  certificate,  or  under  an  act  for  tlie 
Belief  of  Insolvent  Debtors. 

S.  10.  ^^  That  in  all  cases  in  which  after  such  plea  in  abatement  the 
plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue  thereon, 
commence  another  action  against  the  defendant  or  defendants  in  the  action 
in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  person 
or' persons  named  ^n  such  plea  in  abatement  as  joint  contractors,  if  it  shall 
appear  by  tlie  pleadings  in  such  subsequent  actiou,  or  on  the  evidence  at 
the  trial  thereof,  that  all  the  original  defendants  are  liable,  but  that  one  or 
more  of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent  t 

plea  in  abatement  are  not  liable,  as  a  contracting  party  or  parties,  the 
plaintiff  shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdict  and 
judgment,  as  the  case  may  be,  against  the  other  defendant  or  defendants 
who  shall  appear  to  be  liable ;  and  every  defendant  who  is  not  so  liable 
shall  have  judgment,  and  shall  be  entitled  to  his  costs  as  against  the  plain- 
tiff, who  shall  be  allowed  the  same  as  costs  in  the  cause  against  the  defend- 
ant or  defendants  who  shall  have  so  pleaded  in  abatement  the  nonjoinder 
of  such  person ;  provided  that  any  such  defendant  who  shall  have  so 
pleaded  in  abatement  shall  be  at  liberty  on  the  trial  to  adduce  evidence 
of  the  liability  of  the  defendants  named  by  him  in  such  plea  in  abatement." 

*Since  this  enactment  a  plea  in  abatement  of  nonjoinder  of  a  co-defend-  [  *468  ] 
ant  must  state  not  only  that  the  omitted  party  is  still  living^  but  that  he 
is  resident  within  tlie  jurisdiction  of  the  Court,  and  the  affidavit  of  its 
truth  must  take  the  place  of  residence  with  convenient  certainty^  and  thus 
the  plea  and  affidavit,  according  to  the  principle  of  a  plea  in  abatement, 
point  out  to  the  plaintiff  an  effectual  better  writ,  and  also  enable  the  plain- 
tiff in  his  second  action,  commenced  in  consequence  of  such  plea,  effectu- 
ally to  proceed  against  such  defendants  as  he  shall  on  the  trial  prove  to 
have  been  liable.  The  forms  of  the  thus  regulating  plea  of  nonjoinder 
and  of  the  peculiar  affidavit  to  be  now  annexed  will  be  found  in  the  third 
volume  (x). 

The  ninth  section  we  have  above  seen  enables  the  plaintiff  to  reply  to 
such  a  plea  the  bankruptcy  and  certificate  of  the  omitted  party,  or  his  dis- 
charge under  an  insolvent  act. 

The  Reg.  Gen.  Hil.  T.  4  W  4,  reg.  20,  gives  the  form  of  commenc- 
ing ^  declaration  in  a  second  action  after  a  plea  of  nonjoinder  in  abate-  * 
ment,  and  which  form  will  be  found  hi  the  second  volume  (y).  The  above 
sections  it  will  be  observed  in  terms  only  apply  to  pleas  in  abatement  of 
nonjoinder^  and  it  would  seem  that  a  plea  by  a  feme  defendant  of  her 
coverture  and  nonjoinder  of  her  husband,  though  it  prays  an  abatement  of 
the  present  writ  on 'account  of  such  nonjoinder,  is  not  effected  by  the  stat- 

(x)  See/wff,  Yol.  iU.  (y)  See^Mi^,  vol.  ii. 
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OF  PLEAS   xiiQ  cither  as  to  the  allegation  or  affidavit  of  residence  of  the  omitted  party, 

joixoKR    ^l^liough  such  plea  of  coverture  seems  to  be  equally  withm  the  mischief 

i!c  PABTic-  intended  to  be  prevented. 

LLAR.  Tlie  statute  of  limitations,  9  G.  4,  c.  14,  s.  2,  enacts  that  "  if  any  de- 

fendant or  defendants  in  any  action  on  any  simple  contract  shall  plead  any 
matter  in  abatement,  to  the  effect  that  any  other  person  or  persons  ought 
to  bo  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at 
the  trial  that  the  action  could  not  by  reason  of  the  said  recited  acts  of  this 
act  (i.  e.  the  want  of  a  written  promise  by  the  omitted  party)  or  either 
of  them  be  maintained  against  the  other  person  or  persons  named  in  such 
plea,  or  any  of  them,  the  issue  joined  on  such  plea  shall  be  found  against 
the  parly  pleading  the  same."  So  that  where  several  parties  have  orig- 
inally jouitly  contracted,  but  the  statute  of  limitations  has  barred  the 
remedy  against  some  of  them,  but  the  other  has  signed  a  written  promise 
or  acknowledgment  within  six  years,  the  action  may  be  properly  brought 
against  him  only ;  and  if  he  plead  the  nonjoinder  of  the  other  parties  so 
discharged  from  liability,  the  plaintiff  may  safely  take  issue  on  the  plte, 
on  the  ground  that  the  action  was  properly  brought  only  against  the  sin* 
gle  party  (xmtinuing  liable. 


[•469] 
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Pleas  in  bar  go  to  the  merits  of  the  case,  and  deny  that  the  plaintiff 
has  any  cause  of  action  (a),  and  do  not,  like  pleas  in  abatement,  give  a 
better  writ  (&).  They  either  conclude  the  plaintiff  by  matter  of  estoppel 
(which  however  rarely  occurs  in  a  plea)  (<?),  or  they  show  that  the  plain- 
tiff never  had  any  cause  of  action ;  *or  admitting  that  he  once  had,  insist 
that  it  has  been  determined  by  some  subsequent  matter.  They  are  also 
either  to  the  whole,  or  to  a  part,  of  the  declamtion ;  and  where  there  is 
ouly  a  defence  to  a  part,  it  is  advisable,  on  account  of  costs,  to  confine  the 
plea  to  that  part  (cT). 

We  have  seen  that  pleading  is  in  general  a  mere  statement  oi  facts  (e).  What  facts 
ftnd  pleas  in  bar  state  the  various  defences  of  which,  under  the  circum-  ^^^^J^^ 
stances  of  each  particular  case,  the  defendant  is  at  liberty  to  avail  himself  in  W. 
in  a  Court  of  law.  Matter  of  defence  in  equity  only  (/),  or  founded  solely 
on  the  rules  of  practice  even  of  a  Court  of  law,  or  ueing  mere  irregularity, 
is  not  in  general  pleadable  (jg)  (1) ;  thus  bail  cannot  plead  that  the  prin- 
C'pal  is  a  bankrupt,  and  that  he  obtained  his  certificate  (A) ;  for  although 
the  Court  might  on  summary  application  relieve  the  bail,  yet  the  matter  of 
defence  constitutes  no  pleadable  bar;  and  bail  to  the  sheriff  cannot  plead 
the  giving  of  time  to  their  principal  as  a  defence  to  an  action  on  bail 
bond  (i).  But  where  the  matter  of  defence  depends  not  merely  upon  the 
established  practice  of  the  Court,  but  also  upon  a  general  rule  of  law,  as 
that  bail  above  shall  not  be  proceeded  against  until  a  capias  ad  satisfacien- 
dum has  been  issued  against  the  pruicipal,  such  matter  is  pleadahle  (A:). 
It  would  be  in  vain  to  attempt  to  state  allthe  various  defences  in  personal 
action :  those  which  most  usually  occur  in  practice  are  given  in  their  nat- 
ural order,  in  the  following  Analytical  Table  in  the  *action  of  Assumpsit  [*470] 
(i) ;  and  the  mode  in  which  they  should  be  taken  advantage  of  are  after- 
wards more  fully  stated,  and  precedents  of  the  appropriate  pleas  are  col- 
lected in  the  Third  Volume.  At  the  commencement  of  each  head  of 
Pleas,  whether  in  Debt,  Covenant,  Detinue,  Case,  Trover,  RepleWn,  or 
Trespass,  a  similar  analytical  table  has  been  given  in  the  previous  editions 
of  this  work,  but  omitted  in  the  present  edition  in  order  to  afford  room  for 
the  great  increase  of  new  matter. 


(a)  See  the  defin!tioii,  Co.  Lit.  503  b;  Heath's 
Maxims,  and  6  Co.  7 ;  ante,  Steph.  2d  ed.  75.  ' 

<6)  Ante,  446,  457. 

(r)  Bar.  Ab.  Pleas,  I.  11 ;  5  Hen.  7,  c.  14;  1 
Leon.  77 ;  Say.  86.  As  plying  matter  of  es- 
toppel more  Anoqaently  occurs  in  replications  and 
8ubse(|ucnt  proceeding,  the  points  relating  to  it 
will  be  hereafter  considered.  It  should  be  relied 
apoB  and  specialla  pleaded  as  such,  see  2  B.  & 
Aid.  662;  M'Clel.  &  Y.  609. 

{d)  5  East,  361 ;  7  Id.  325.  See  pleas  which 
were  hcl\  bad,  as  they  might  have  been  pleaded 
in  abatement,  or  the  proceedings  might  have 
been  set  aside  for  irregularity,  5  Moore,  168;  1 
B  &  Aid.  390. 


(e)  Ante,  213. 

(/)  7  East,  153;  8  /<f.  844;  10  Td.  377.  3//>- 
conduct  of  arbitrators  not  pleadable,  8  East.  344 ; 
2  M.  &  P.  345;  5  Bing.  200,  S.  C;  See  1  Y.  ^ 

T    gy 

iff)  2  East,  442;  7  Id.  153;  4  East,  311 ;  2 
Campb.  396;  16  East,  39;  1  Wils.  334;  1  D.  & 
R.  50;  7  B.  &  C.  800. 

ih)  2  B.  &  p.  45;  7  East,  153,  154. 

(/)  8  Price,  467;  1  Young.  &  Jerv.  437;  and 
see  Davey  r.  Prendergrass,  5  B.  &  Aid.  187. 

{k)  16  East,  39;  but  see  7  B.  &  C.  800. 

{I)  See  also  Com.  Dig.  Pleader  as  to  the  dif- 
ferent defences  and  pleas  in  each  particular  ac- 
tion. 


(1)  Nichols  V.  Nicliols.  9  Wend.  264;  10  Peters  U.  S.  257;  17  Wend.  62. 


471 


OF  PLEA3  IN  BAB. 


OF  PLEAS 
IIV  BAJB. 


{ 


•ANALYTICAL  TABLE. 

OF  THE  DEFENCES  TO  ACTIONS  ON  CONTRACTS  NOT  UNDER  SEAL. 

1st     Deny  that  thei'e  ever  was  cause  for  action. 

1st.     Deny  that  a  sufficient  contract  was  ever  made. 
1st.    That  no  contract  was  in  fact  made. 
2dly.  Incompetency  of  plaintiff  to  be  contracted  with. 

Plaintiff  an  alien  enemy  at  time  of  contract 
ddly.  Defendant  incapable  to  contract 
1st.     Infancy. 

2dly.  Lunacy,  Drunkenness,  &c. 
3dly.  Coverture. 
4thly.  Duress. 
4thly.  Insufficiency  of  consideration, 

1st    Inadequacy  of  consideration. 
2d.     Illegality  of  consideration. 
1st.  At  common  law. 
2d.   By  different  statutes. 
5thly.  Contract  obtained  by  fraud. 
6thly.  The  act  to  be  done  illegal  or  impossible. 
7thly.  The  form  of  contract  insufficient 
1st.  At  common  law. 
2d.  By  statute. 

As  statute  against  frauds. 
8thly.  No  sufficient  stamp. 
2dly.  Admit  a  sufficient  contract,  but  show  that  hefore  breach  there  was 
'1st      A  release. 
2dly.   Paix)l  discharge. 

3dly.  Alteration  in  terms  of  contract  by  consent. 
4thly.  Non-performance  by  plaintiff  of  a  condition  preo^ent, 

alteration,  &c. 
5thly.  Performance,  payment,  &c 
6thly.  Contract  became  illegal  or  impossible  to  perform. 
2dly.   Admit  that  there  was  cause  of  action,  but  avoid  it  by  showing  subsequent 
or  other  matter. 

1st     Plaintiff  no  longer  entitled  to  sue. 
1st.      Alien  enemy. 
2dly.   Attainted. 
3dly.   Outlaw. 

4thly.  A  bankrupt,  insolvent  debtor,  &c. 
2dly.   Defendant  no  longer  liable  to  be  sued. 
(1st.     A  certified  bankrupt 
{  2dly.  An  insolvent  deb!  or. 
ddly.   Debt  recoverable  only  in  a  court  of  conscienoe. 
4thly.  Cause  of  action  discharged. 
1st       By  payment 
2dly.    Accord  and  satisfaction. 
3diy.    Foreign  attachment 
4thly.  Tender. 
5thly.  Account  stated,  and  a  negotiable  security  taken  by 

plaintiff. 
6thly.  Arbitrament 
7thly.  Former  recovery. 
8thly.  Higher  security  given. 
9t!ily.  A  release. 
lOthly.  Statute  of  limitations, 
llthly.  Set-off. 
othly.  Pleas  by  executors,  &c 
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*Proin  these  subdivisions,  which  are  nearly  the  same  in  each  form  of  oetperat, 
actiou,  we  may  perceive  that  pleas  in  bar,  as  well  in  actions  on  contracts  xfoNr/'^" 
as  for  torts,  are  of  two  descriptions  ;  first  they  denv  that  the  plaintiff  ever  observa- 
had  the  cause  of  action  complamed  of;  or,  secondly,  they  admit  that  he  tionson 
once  had  a  cause  of  action,  but  insist  that  it  no  longer  subsists.  i**^-^*^ 

In  the  ancient  coarse  of  pleading  tliere  appear  to  have  been  three  de-  w^.    ^ 
scriptions  of  pleas  in  bar,  by  one  of  which  the  above  defences  were  to  be  The  former 
taken  advantage  of, — 1st,  The  general  issue. — 2dly,  a  denial  of  a  par-  j,"  ^^3"  of 
ticular  allegation  in  ths   declaration.     And  3dly,  A  special  plea  of  new  a  general 
matter  not  apparent  on  the  face  of  the  declaration.     General  issues j  it  is  plea  as 
said,  were  framed  in  words  calculated  to  deny  the  whole  of  the  facts  al-  "^^[t. 
leged  in  the  declaration  (a),  and  were  considered  proper  and  indeed  ne 
cessary  when  the  defence  merely  denied  the  plaintiff's  allegation,  and  re- 
ferred the  matter  in  dispute  to  the  jury^  the  proper  judges  whether  or  not 
the /ac/ complained  of  was   committed  (6).    In  Assumpsit ^  before  the 
pleading  rules,  Hil.  T.'  4  W.  4,  almost  every  matter  might  be  given  in 
evidence  under  the  general  issue  non-assumpsit,  on  the  ground,  as  was 
said,  that.as  the  action  is  founded  on  the  contract,  and  the  injury  is  the 
non-performance  of  it,  evidence  which  disaffirms  the  continuing  obligation 
of  tlie  contract  at  the  time  when  the  action  was  commenced,  goes  to  the 
gist  of  the  action  (c).     In  Debt  on  simple  contract  also,  under  tlie  plea  of 
nil  debet,  the  defendant  was  at  liberty  to  prove  most  matters  which  showed 
that  there  :was  no  existing  debt  (d) ;  but  in  debt  or  covenant  founded  on 
a  deed,  on  account  of  the  solemnity  of  the  instrument  under  seal  (e),  and 
which  in  general  must  be  dissolved  eo  ligamine  quo  ligatur,  the  plea  of 
non  est  factum  merely  put  in  issue  the  existence  of  the  deed,  and  tlie  de- 
fendant was  not  at  liberty  to  plead  nil  debet,  unless  where  •the  deed  was 
mere  inducement  to  the  action,  and  the  debt  accrued  by  subsequent  en- 
joyment, &c.  (/).     In    Case  or   Trover,  under  the  general  issue,  ^'not 
guilty  of  the  premises,^^  almost  any  matter  of  defence  might  be  given  in 
evidence,  though  any  plea  admitting  the  plaintiff's  property  and  the  act 
committed,  but  justifying   it   might   be   pleaded  (^').     Li  Replevin,  the 
general  issue  non  cej)it  modo  el  farmu,  merely  put  in  issue  the  act  com- 
plained of  as  stated  in  the  declaration.    In  Trespass  whether  to  the  per- 
son, personal  property,  or  real  property,  the  general  issue  was  not  guilty 
(Ji).  -  In  injuries  to  the  absolute  rights  of  persons,  this  only  put  in  issue 
the  act  complained  of ;  but  in  injuries  to  the  relative  rights,  and  to  per- 
sonal and  real  property,  it  put  in  issue  the  existence  of  the  right  as  *well  r  *473  i 
as  the  commission- oi  the  act  complained  of,  though  in  the  two  latter  cases 
possession  would  be  sufficient  against  the  defendant,  unless  he  could  show 
a  better  title. 

Formerly  however  it  was  not  unusual,  even  in  actions  of  assumpsit,  for  Of  plea?  of 
the  defendant  to  deny  a  particular  allegation  in  the  declaration,  instead  of  ^^{^^  ^^ 
pleading  the  general  issue,  which  denied  the  whole  (i)  ;  and  it  is  said  that 
this  was  permitted  in  order  to  bring  a  single  point  to  issue,  and  that  if  the 
jury  gave  a  corrupt  verdict  they  might  be  more  easily  attainted,  which 
was  not  so  easily  done  on  a  general  issue,  where  the  matter  was  more 


(a)  Glib.  C.  P.  57,  63,  64.  •  («)  Plowd.  808. 

i 

(i)  Gilb.  C.  P.  60,  61  ;  Doct.  Plac.  203. 


(6)  Id.  63.  \/)  GUb.  C.  P.  57,  58,  61,  63. 

(c)  Id.  65  ;  Salk.  279  ;  2   Str.  733  ;  1  B.  &  (a)  Id,  64,  65. 

P.  431  ;  4  Taunt.  1<)5  ;  sed  vide  pott.  (A;  Id,  57. 

((/)   Gilb.  C.  P.  58.  \i)  GUb.  C 
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oEXEBAi.  complicated  (A).  Thus,  ia  assumpsit  it  was  usual  to  traverse  in  particu- 
TioNg.^^"  lar  tlie  consideration  of  the  contract,  &c.  or  the  contract  itself,  or  the 
plaintiff^s  performance  of  a  condition  precedent,  <&c.  but  in  assumpsit 
this  practice  had  long  before  the  recent  pleading  rules  become  obsolete. 
In  debt  for  rent  due  by  deed,  the  defendant  might  plead  «o»  est  factum, 
or  nothing  in  arrear  ;  or  if  not  by  deed,  nan  demisitj  or  nothing  in  arrear ; 
though  those  matters  might  have  been  given  in  evidence  under  tlie  plea  of 
nil  debet  (i). 

What  mat-      From  the  liistory  of  our  ancient  law,  it  appears  that  in  all  personal  ac- 

tera  of  do-  tions,  the  defendant  was  at  liberty  to  show  specially  to  the  Court  matters 

lovl^d  to'be  ^^  defence,  not  merely  consisting  in  a  denial  of  a  material  part  of  the 

pleaded      plaintiff's  declaration,  but  hitroductory  of  new  matter  not  apparent  therein 

specially,     (jji^  .  g^dj  as  coverture,  infancy,  &c.  which,  though  they  were  in  effect 

negations  of  tlie  plaintiff's  declaration,  yet  being  matters  of  law,  as  to 

their  sufficiency  in  defence,  were  considered  as  properly  'referable  to  the 

Court  in  the  first  instance  (n)  though  if  travei^sed,  the  existence  in  fact 

of  such  defence  was  then  properly  to  be  tried  by  a  jury  (a)  (1). 

So  in  general  whatever  ground  of  defence  rendered  the  fact  complained 
of  lawful,  being  matter  of  justification,  was  to  be  shown  to  the  Court,  as 
a  license,  &c.,  because  the  Court  are  judges  what  is  the  law,  and  how  far 
the  fact,  if  it  had  occurred  or  existed,  was  lawful,  and  tlie  jury  were  only 
to  find  the  existence  of  the  fact.  Anciently  the  general  issue  was  seldom 
pleaded,  except  when  the  party  meant  wholly  to  deny  the  charge  alleged 
against  him  ;  and  when  he  meant  to  distinguish  away  or  palliate  the 
charge,  it  was  usual  to  set  forth  the  particidar  facts  in  a  special  plea, 
which  was  originally  intended  to  advise  the  Court  and  the  adverse  party 
of  the  nature  9>nd  circumstances  of  the  defence,  and  to  keep  the  law  and 
the  fact  distinct.  But  tlie  legislature  in  many  cases  have  expressly  per- 
mitted the  general  issue  to  be  pleaded,  and  have  allowed  special  matter  to 
[  *474  ]  be  given  *in  evidence  under  it  at  the  trial  (2.)  These  were  originally  cou- 

(h)  Gilb.  C.  P.  61,  139,  148  ;  3  Leon.  66.  {n)  Id,  Lord  Raym.  88. 

CO  Id.  61,  62.  (o)  Id. 

(m)  Id.  62,  66. 

(\ )  Matters  of  defence,  not  coming  nnder  any  known  plea,  maj  be  set  forth  specially.-  Bon- 
afTe  V.  Woodbury,  12  Tick.  456.  Matters  arising  after  an  action  is  commenced  must  be  pleaded 
specially.    Andrews  t*.  Hooixsr,  13  Mass.  572. 

Matter  going  only  in  mitigation  of  damages  should  not  be  specially  pleaded.  Pope  v.  David- 
son, 5  J.  J.  Marsh.  400  ;  Joy  v.  Hall,  4  Vermont,  455. 

(2)  In  tbe  State  of  New  York  any  special  matter  may  be  given  in  evidence  nnder  tl  e  general 
issue,  if  notice  of  the  matter  so  intended  to  be  given  In  evidence  have  accompanied  th  plctu 
Sess.  36  c,  56,  s.  1  ;  1  R.  L.  515  ;  2  R«v.  Stat.  352,  s.  10.  See  Rule  20,  Sap.  Ct.,  and  Ku'e 
23  Circt.  Ct.  of  Pennsylvania.  As  to  notices  of  special  matter  under  tiie  general  issue  ci:d 
what  they  must  contain,  see  Kane  v.  Sanger,  15  Johns.  89  ;  Shepard  v.  Merrill,  13  Johns.  475  ; 
Bissell  V.  Cornell,  24  Wend.  534  ;  Chamberlain  v.  Gorham,  20  Johns,  746  ;  Brooks  v.  BcroibiJ, 
8  Johns.  455  ;  Fuller  v.  Rood,  3  Hill,  258  ;  Edwards  r.  Clemons,  24  Wend.  480  ;  Washlum 
r.  Mosely,  22  Maine,  160  ;  Chase  v.  Fisk,  16  ib.  132  ;  Bricket  v.  Davis,  21  Pick.  404  ;  ante,  5r»3 
in  note.  Fuller  v.  Rood,  3  Hill,  258 ;  Lowry  v.  Hall,  1  Hill,  663  ;  Ripley  v.  Buigess,  2  Hill, 
360  ;  Van  Epps  v.  Harrison,  I  Dcnio,  246.  But  in  covenant,  in  which  there  is  no  general  is?«e, 
there  can  be  no  notice.  See,  however.  Bender  v.  Frombcrgcr,  4  DalL  439  ;  Webster  r.  Warren, 
2  Wash.  C.  C.  456  ;  Whart.  Dig.  141,  for  the  practice  in  Pennsylvania  ;  and  for  the  samexeason, 
notice  of  special  matter  cannot  be  given  in  an  action  on  a  judgment  of  Recognizance.  Service  r. 
He«rmanco,  1  Johns.  42;  Bullis  v.  Giddons,  8  Johns.  82  ;  Beadle  r.  Hopkins,  3  CtdoeR,  150. 
Such  notice  forms  no  part  of  the  record;  an  admission  in  it  does  not  excuse  tfie  plaintiff  from 
proving  the  matters  charged  in  his  declaration,  and  it  will  not  help  a  defect  in  tiie  decrlaration ; 
Vaughan  v.  Havens,  8  Johns.  109.  See  Ven  SteenbciTg  v.  Bigclow,  3  Wend.  42,  See  further 
Raymonds.  Smith,  13  Johns.  329;  Shepard  v.  Merrill, 31  Johns.  475  ;  Lawrence  v.  Eincs,  10 
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fined  to  CGTisinpuMie  officers,  such  9j&  jvstices  of  the  peacey  constables,  over-  oewrhal 
seers,  custom-house  and  excise  ofiScers,  who  in  fulfilling  their  arduous  jfo'*^^' 
duties  were  frequently  drawn  into  peril  of  liability  to  an  action  for  mistake 
or  informality  in  the  bona  fide  execution  of  their  respective  offices.  It  was 
observed  by  Sir  Wm.  Blackstone,  that  though  it  should  seem  much  confu- 
sion and  uncertainty  would  follow  from  so  great  a  relaxation  of  the  strict- 
ness anciently  observed,  yet  that  experience  had  shown  it  to  be  otherwise, 
especially  with  the  aid  of  a  new  trial,  in  case  either  party  be  unfairly  sur- 
prised by  the  other  £p).  That  supposition  for  a  long  time  prevailed,  but 
recently  a  different  policy  has  prevailed,  and  which  induced  the  Courts  to 
promulgate  the  general  rides  of  Hil.  T.  4  W.  4.^ 

It  may  be  most  convenient  to  arrange  the  observations  respecting  Pleas  Division  of 
in  Bar  under  the  following  divisions:  the  subject 

^  of  pleafl 

1.  Op  the  several  Pleas  in  Bab  in  each  Action,  and  when  or  not  the 

Plea  must  be  Special. 

First. — Before  the  recent  Rules  relating  to  Pleading. 

1.  Oix  Contracts. 

In  Assumpsit. 
In  debt. 
In  Covenant. 
In  Account. 
In  Detinue. 
^  In  actions  by  and  against  executors. 

In  actions  by  and  against  heirs  or  devisees. 

2.  For  Torts. 

In  Case. 
In  Trover. 
In  Replevin. 
In  Trespass. 
8.  In  Ejectment. 

4.  When  or  not  it  was  advisable  to  plead  specially  or  only  the 

general  issue. 

5.  Estoppel. 

6.  All  defences  to  be  pleaded. 

7.  Of  suffering  judgment  by  default  as  to  part. 

8.  Of  sham  and  issuable  pleas. 

9.  Instances  where  general  issue  given  by  statutes. 

(p)  3  BUu  Com.  305,  306;  Boote's  Snit  at  posed  to  the  general  UBiie,  1  vol.  Ld.  Erakine's 

Law,  93,  231 ;  ud  vide  1  East,  217 ;  Lord  Raym.  SpeecheB,  275  to  278 ;  Sir  Wm.  Jones'  Speeches 

88,  217,  566;  and  see  12  Mod.  377  ;  and  see  the  or  Isasns,  vol.  iv.  4th  edit  94;  vol.  ix.  8vo^  edit, 

observations  on  the  use  of  a  special  plea  as  op-  50;  and  post. 

Johns.  142;  Kane  v.  Sanger,  14  Johns.  89;  4  Peters  TJ.  S.  411,  where  it  was  hdd,  "every  thing 
which  disaffirms  die  contract,  every  thing  which  shows  it  to  be  void,  may  be  given  in  evidence 
under  the  general  issue  in  an  action  of  assumpsit."  In  Massachusetts,  special  pleading  is  abolished 
by  statute  1836,  Ch.  273.  The  statute  of  Maine,  1831,  Ch.  514,  abolishing  special  pleading,  is  to 
be  understood  at  limited  to  pleas  in  bar.  Gordon  v.  Pearce,  2  Faiif.  213.  So  in  17ew  Hampshire, 
Cocheco  Co.  v.  Whittier,  10  N.  Hamp.  305. 

The  statute  of  Ohio,  authorizing  notice  of  special  matter  to  be  given  with  the  general  issue,  dis- 
penses only  with  form.  The  notice  must  contain  the  substance  of  a  good  defence.  M'Clintock 
V.  Inskip,  13  Ohio,  21.  And  where  the  general  issue  is  pleaded,  admissions  made  in  a  notice,  filed 
with  the  plea,  of  matters  which  will  be  set  U})  in  defence,  cannot  be  taken  advantage  of  by  the 
plaintiff  to  excuse  him  from  proving  every  thing  necessary  to  support  his  action.  Sntiff  v.  Gil- 
berty  8  Ham.  (Ohio,)  405;  Bumpr.  Smith,  11  ».  Hamp.  48. 
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Secondly. — Since  the  recent  Statutes  and  Pleading  Rules^  Hil.  T.  4  W. 
4y  &c.  Statement  of  the  enactments  and  rules  and  the  alter- 
ations they  have  introduced. 

II.  The  Qualities  and  Requisites  op  Pleas. 
III.  The  Construction  op  R.eas. 
lY.  Of  the  Forms  and  Parts  of  Pleas  in  Bab. 

V.  Of  Several  Pleas  in  Bar. 
VI.  Of  Pleas  by  several  Defendants. 
VII.  Of  Setm)ff  and  Mutual  Credit. 


firtttf  Be- 
fore the  re- 
cent enact- 
vients  and 
rules  relat- 
iiiff  to 
pitading. 

In  As- 
Bianpsit, 


I.  Of  the  several  Pleas  in  Bar,  and  when  or  not  to  Plead  Spectallt. 

First. — Before  the  recent  Enactment  and  RtUes  relating  to  Pleading. 

Before  we  proceed  to  consider  the  recent  enactments,  rules,  and  decis- 
ions which  are  now  to  be  observed  in  practice,  it  seems  essential  to  take  a 
view  of  the  previous  regulations,  and  most  of  which  have  still  extensive 
influence  in  practice 

Before  the  recent  pleading  rules,  the  most  comprehensive  plea  in  an 
action  of  Assumpsit  was  non-assumpsit^  (i.  e.  "  that  tlie  defendant  did  not 
undertake  or  promise  as  alleged  in  the  declaration,")  and  on  that  account 
was  called  the  general  issue^  though  improperly  so.  When  the  allega- 
tions in  the  declaration,  whether  indebitatus  assumpsit  or  special  as- 
sumpsit, are  considered,  it  will  be  obvious  that  a  plea  that  the  defend- 
ant did  not  undertake  or  promise,  naturally  and  in  terms  only  puts  in  is- 
sue the  allegation  of  the  promise^  and  not  the  allegation  that  the  defend- 
ant was  indebted  in  an  indebitatus  county  (unless,  as  lias  been  insisted,  the 
previous  debt  or  consideration  is  parcel  of  the  promise,)  (j),  nor  is  it  any 
grammatical  answer  to  the  inducement,  consideration,  averments  of  per- 
formance, and  a  breach  or  breaches  in  a  special  count,  (r),  except  as  to 
the  statement  of  the  promise^  and  yet  in  modern  times,  and  until  the  Reg. 
Geu.  Hil.  T.  4  W.  4,  came  into  operation  in  Easter  Term,  1834,  tlie  plea 


(g)  Passenger  v.  BiookB,  I  Bing.  N.  C.  5S7 ; 
1  HodgeB,  123. 


(r)  See  tlie  form  of  special  connt,  ante,  S62. 


The  filing  of  a  brief  statement  under  the  statute  of  Maine  entitles  the  party  to  the  same  rights 
as  he  would  have  had  at  common  law,  before  the  statute,  bj  pleading  the  same  matter  speciallj, 
and  no  more.  Williams  College  v.  Mallet,  4  Sheplej,  S4  The  brief  statement  must  specify  tk 
matter  relied  upon  in  defence,  which  does  not  come  under  the  general  issue,  with  as  much  cer- 
tainty and  precision,  to  a  common  intent,  as  if  inserted  in  a  special  plea.  Washburn  v  lifoBely,^ 
9  Shepley,  160.  See  Potter  t^.  Titcomb,  4  Shepley,  423.  8ee  also  Appleton  v.  Donaldson,  SBarr. 
3S1 ;  Thompson  r.  Bowers,  1  Douglas.  321.  Since  Uie  statute  of  Massachusetts  of  1836,  c.  273. 
abolishing  special  pleas  in  bar,  the  brief  statement  required  by  the  rules  of  court  must  set  forth  ev- 
ery defence,  which  would  require  a  special  plea  at  common  law,  such  as  a  denial  of  the  corporate  cziist- 
once  of  the  plaintifT.  PlymouUi  v.  Macoml^er,  3  Metcalf,  235.  Under  that  statute  the  defendant 
cannot  avail  himself  of  special  matter  under  the  general  issue,  unless  it  is  set  forth  in  the  brief 
statement  required  by  the  rules  of  the  court.  Plymouth  v.  Macomber,  3  Metcalf,  235;  Newbuiy- 
port  t^.  Currier,  3  Metcalf,  417 ;  Washii^i^n  Bank  v.  Brown,  2  Metcalf,  293.  Tlie  rule  does  not 
apply  to  evidence  introduced  to  rebut  evidence  offered  by  the  other  party.  Parker  t\  Green,  8  Met* 
calf,  137.  See  Webb  v.  Steele,  13  N.  Hamp.  231.  Where  the  brief  statement  is  bad  for  general- 
ity, it  should  be  objected  to  for  that  cause,  and  the  court  will  order  it  to  be  amended;  and  it  should 
be  objected  to  before  trial,  otherwise  the  defendant  will  be  allowed  to  prove  the  defence  in  partica- 
laiB  under  his  general  statement.    Robinson  t7.  Wadsworth,  8  Metcalf,  67. 
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of  non-assumpsit  was  considered  not  only  as  putting  in  issue  every  alle-  '»  a»- 
gation  in  the  declaration^  as  well  the  promise  as  tlio  inducement,  consid-  *^'"*"' 
eration,  and  all  averments  in  fact,  but  also  as  enabling  the  defendant  to 
give  in  *evidence  every  description  of  defence  which  showed  that  the 
promise  was  void  or  voidable,  or  that  it  had  been  performed ;  so  tiiat 
very  frequently  the  pleadings  on  the  record  entirely  mislead  tlie  plaintiff 
and  the  Court  and  jury  as  to  the  real  point  to  be  ti-ied,  and  upon  the  trial 
the  defendant  might  even  show  that  he  or  slia  was  under  age  or  covert 
at  tlie  time  of  the  contract.  The  inconvenience  resulting  from  this  illogi- 
cal and  uncertain  state  of  pleadings  led  to  the  improvements  introduced 
by  the  rules  alluded  to,  and  \yhich  will  hereafter  be  fully  stated.  But 
first  it  will  be  advisable  to  show  the  practice  existing  before  those  rules 
were  promulgated  (1). 

1.  Of  the  Several  Pleas. 

First. — Before  the  Recent  Rules. 

The  general  ii»m  in  an  action  of  Assumpsit  was  "  that  the  defendant  did 
not  undertake  or  promise  in  manner  and  form  as  the  plaintiff  hath  com- 
plained against  him  and  of  this  the  defendant  puts  himself  upon  the  country ^ 
^^."  (9),  and  if  nil  debet  were  pleaded,  it  might  be  treated  as  a  nullity 
(c).  The  allegation  "  modo  et  forma^''  did  not  put  in  issue  the  form  of 
the  count,  but  only  the  substance  of  tlie  promise  ;  for  which  reason  the 
plaintiff  might  give  in  evidence  a  contract  different  from  that  mentioned 
in  the  declaration,  in  regard  to  time  or  place  when  immaterial^  though  not 
a  contract  different  in  substance  (7/). 

It  was  always  a  rule,  that  when  the  defendant  insisted  that  no  such  con-  Non-as- 
tract'SLS  stated  in  the  declaration  had  been  in  fad  made,  lie  viust  have  ^"/"psj? 
pleaded  the  general  issue  (x).     Under  that  plea  ako  he  might  give  in  evi-  Zerh/rt 
dence  various  matters  of  defence,  although  they  admitted  that  a  contract  quisite  or 
had  in  fact  been  made,  but  denied  that  it  was  in  lazv  obligatory  upon  the  de  •  s"®*^*®'^** 
fendant,  as  that  another  person  ought  to  have  been  made  co-plaintiff  (y)  (2) ; 
also  the  defendant's  incapacity  to  contract ;  as  that  at  the  time  the  supposed 
contract  was  entered  into,  the  defendant  was  an  infant  (z)  (3),  luna- 

(»)  See  the  precedents, jxwf,  vol.  iii. ;  Com.  ter  than  non  assunipsit"  per  Mansfield,  C.  J.,  4 

Die.  Pleader,  2  G.  1  ;  3  D.  &  B.  621.    "Not  Taunt.  165 ;  see  Tidd,  9th  cd.  563,  476. 

OTij%y"i8bad  on  demurrer,  but  would  be  aided  (w)  Gilb.  C.  P.  52;  Co.  Lit  282  b;  Vin. 

by  verdict ;  Stra.   1022 ;  Cases  temp.  Hardw.  Abr.  Modo  et  Forma ;  4  Taunt.  320 ;  per  Tin- 

173;  but  cannot  be  treated  as  a  nullity,  1  Dowl.  dal,  C.  J.,  6  Bing.  107;  ante,  297,  298,  305, 

453  (847).  as  to  variances. 

{t)  NU  debet  pleaded  in  assumpsit  is  a  nullity,  (x)  Com.  Dig.  Pleader,  2  G. 

tlkougfa  it  has  been  observed  *'  that  it  expn»sed  j^)  Ante,  13. 

the  smse  of  the  general  issue  in  asmmpnt  betr  \z)  1  B.  &  P.  481,  note  (a) ;  1  Salk.  279. 


or 
rc- 


(1)  Carene  v.  M'Michael.  8  Seiig.  &  Rawle,  441 ;  Erlington  v.  Doshant,  1  Lev.  142. 

(2)  Mitchel  v.  Dall,  2  Harr.  &  Gill.  159.  Vide  Baker  v,  Jewell.  6  Mass.  460 ;  Converse  t;. 
Symmes,  10  Mass.  377.  Or  that  the  contract  was  made  with  one  of  the  plaintifls  alone.  Wils- 
ford  V.  Wood,  1  Esp.  178.  Or  that  it  was  made  by  all  the  defendants  against  whom  the  action 
18  brought.     Tom  v.  Goodrich,  2  Johns.  213. 

(3)  Vide  Wailing  v.  Toll.  9  Johns.  141 ;  Stanbury  v.  Marks,  4  Dall.  130  ;  Vaase  v.  Smith,  6 
Cranch  231.  One  co-defendant  cannot  give  in  evidence  the  infancy  of  the  other,  the  plea  of  in- 
fancy being  a  personal  prinlege  of  which  the  party  alone  can  avail  himself.  Van  firamor  r. 
Cooper,  2  Johns.  279.  But  infancy  of  die  plaintiff  must  be  pleaded  in  abatement  Schermer- 
hom  V'  Jenkins,  7  Johns.  273. 
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tic  (a)  (1),  or  druiik  (6)  (2)  or  a  *feme  covert  (c).  But  coverture, 
which  had  taken  place  since  the  making  of  the  contract  always  must  have 
been  pleaded  in  abatement  {d).  So  under  non-assumpsit  the  defendant 
might  give  in  evidence  that  he  was  imdcr  duress  (e)  ;  and  the  want  of 
sufficient  (/)  or  a  legal  consideration  for  tlio  contract,  or  illegality  in  the 
contract  itself,  might  be  given  in  evidence  under  this  plea,  as  gaming  (^), 
usury  (Ji)  (3),  stock-jobbing  act  (i),  Ac. :  or  that  tlie  plaintiff  was  an 
alien  enemy  at  the  time  the  contract  was  made  (k)  ;  or  that  the  contract 
was  void  by  the  statute  against  frauds  (/)..  So  a  i*elease  or  parol  dis- 
charge before  breach  (m)  ;  or  an  alteration  in  the  terms  of  the  contract 
(n)  ;  or  non-performance  by  tlie  plaintiff  of  a  condition  precedent  (4)  ;  or 
that  tlie  contract  was  performed  by  payment,  &c.  (o) ;  o\*  that  it  after- 
wards become  illegal,  or  that  it  was  impossible  to  perform  it ;  might,  when 
they  constituted  a  sufficient  defence,  have  been  given  in  evidence  under 
this  plea  (p).  The  want  of  a  proper  stamp  on  a  bill  or  other  written  in- 
strument was  a  defence  under  the  general  issue,  because  the  stamp  acts 
not  only  rendered  the  document  void,  but  also  inadmissible  (jf)  (5). 

Those  defences  showed  that  the  plaintiff  'never  had  any  cause  of  action. 
Anciently  matters  in  discharge  which  admitted  that  once  there  was  cause 
of  action,  must  uniformly  have  been  pleaded  specially  (r)  ;  afterwards  a 
distinction  was  made  between  express  and  implied  assumpsits  :  in  the  for- 
mer these  matters  were  required  to  be  pleaded,  but  not  in  the  latter  («)  ;  at 


(a)  2.  Stra.  1104;  3  Camp.  126;  2  Atk. 
412;  2B1.  Com.  292;  1  Fonbl.  46,  47,  n.  b ; 
49 ;  n,  9,  ace.  ;  1  Fonbl.  45  to  72 ;  Co.  Lit.  2 
b,  n.  12 ;  347  a,  b ;  Towell  on  Cont.  29,  23 ; 
Bac.  Ab.  Idiots,  F.  contra.  But  lunacy  is  not 
always  a  dctcncc  to  an  action  upon  a  contract, 
80C  ante  41. 

(&<  3  Campb.  23;  1  Stark.  126;  2  Stra. 
1104,  note  I ;  Bui.  N.  P.  172;  3  V.  W.  131  ; 
1  Yes.  Sen.  1 3  ;  rowell  on  Cont.  29,  30,  ace.  / 
Boawcs  Lex.  Merc.  6rh  edit  554,  cites  Jcnk.  1 
Cent.  67,  contixt. 

(c)  2  Stra.  1104,  n.  1  ;  Bui.  Ni.  Pri.  172; 
12  Mod.  101  ;  3  Kcb.  228. 

Id)  4  T.  R.  631  ;  witr,  440, 

(e)  5  Co.  119;  1  Snund.  ia3  a. 

(f)  Want  of  consideration  was  certainly 
admissible  under  non  assumpsit  before  the  late 
rules.  Passeuj^cr  v.  Brooks,  1  Hodges,  123 ;  1 
Bing.  N.  C.  587. 

ig)  1  Ld.  Kaym.  87;  1  Salk.  344;  Carth. 
356;  5  Mod.  170;  12  id.  97;  Com.  Dig. 
Pleader,  2  G.  8. 


{h)  1  Stra.  498;  Com.  Dig.  Pleader,  2  O.  7; 
fortes.  336. 

(i)  1  M.  &  P.  145. 

{k)  Dougl.  649,  note  132.  6  T.  R.  24;  4 
East,  497,  410;  13  Yes.  72;  3  Campb.  152. 

(/)  29  Car.  2,  c.  3.  As  to  pleading  this,  see 
post. 

(m)  Com.  Dig.  Pleader,  2  G.  &c.  and  Ac* 
tion.  Assumpsit,  G. ;  1  Campb.  249 ;  2  id.  557  * 
3  Esp.  R.  234 


t«8p 


(«)  8  T.  R.  280. 

(o)  Lord  Raym.  217,  566;  12  Mod.  376; 
1  Salk.  394 ;  Cora.  Dig.  Pleader.  2  G.  10,  15. 
Wh<'n  it  should  be  pleaded  specially,  Holt,  C. 
N.  P.  6  ;  4  B.  &  Aid.  345. 

ip)  8  T.  R.  263;  Co.  Lit  206  a;  1  Hen. 
Bla.  65. 

iq)  Bosanquet  on  Rules,  105. 
r)  1  Lord  Haym.  566 ;  12  Mod.  376 ;  Tidd, 
9th  ed.  647. 

(s)  Yin.  Ab.  Evidence,  z.  a;  1  Salk.  280; 
Gilb.  C.  P.  65. 


(1)  Yide  3  Day,  90,  100 ;  Webster  r.  Woodford,  in  which  it  was  held  that  a  roan  misht  show 
that  ho  was  non' compos  mentis  in  avoidance  of  his  deed.  S.  P.  per  Lord  Mansfield,  Chamlicr- 
lain  of  London  v.  Evans,  App.  to  Black.  Com.  Letters  to  Mr.  J.  Blackstone,  Philadelphia,  1773, 
p.  149. 

(2)  But  it  seems  that  the  intoxication  must  have  arisen  by  the  contrivance  of  the  plaintilT. 
Johnson  r.  Medlicott,  3  P.  Wms.  130.  See  also,  4  Dcsaus.  Ch.  364;  Arnold  t;  Hickman,  6 
Manf.  15;  Campbell  v.  Ketcham,  1  Bibb.  406 ;  Curtis  v.  Bell,  1  Soudi.  361 ;  Wigglcsworth,  i?. 
8teers,  I  Hen.  &  MunC  70.  Reynolds  v.  Waller,  I  Wash.  164.  Wade  v.  Culvert.  3  Const.  Ct. 
8.  Carolina,  27.  King  r.  Bryant,  2  Havv^.  496.  Duncan  r.  M'Cullough,  4  Serg.  &  liawkSy 
438. 

(3)  Yide  Cuylcr  v.  Robinson,  3  Day,  68.  Levy  v.  Gadsby,  3  Cranch,  180.  Bird  v.  Vkrpont, 
1  Johns.  124. 

(4)  The  Manchester  Iron  Manufacturing  Co.  r.  JSweeting,  10  Wend.  164.  In  that  case  it  was 
hdd,  that  the  neglect  of  the  creditors  to  prosecute  the  principal  upon  the  request  of  the  surely  mmj 
be  given  in  evidence  under  die  general  issue. 

(5)  So,  the  defendant  may  show  under  the  general  issue  that  he  offered  to  perform  his  part  of 
Ihe  contract,  but  was  prevented  by  the  plaintiff.    Will  v.  Ogden,  13  Johns.  56. 
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length,  howcvor,  they  were  allowed  to  be  given  iu  evidence  under  the        ^^ 
general  issue  (^).     Therefore,  under  the  plea  of  non-agsumpsit,  the  de-  '^**^**^«" 
fcndant  might,  before  the  new  rules  give  in  evidence  that  the  plaintiff  was 
a  bankrupt,  wlien  that  circumstance  would  defeat  his  right  of  action  (w)  ; 
oiv where  ei  feme  covert  suing  alone  had  no  interest  in  the  contract,  lier 
coverture  ;  but  not  that  the  plaintiff  was  covert^  where  she  would  have  a 
right  to  join  in  the  ♦action,  which  in  such  case  must  always  have  been  [  *478  ] 
pleaded  in  abatement  («?). 

So  also  payment  (x)  (1)  accord  and  satisfaction  (y),  a  promissory 
note,  or  other  negotiable  security,  given  for  the  debt  (2)  and  remaining  in 
the  hands  of  a  third  person,  or  otherwise  outstanding  (5:)  foreign  attach- 
ment (a)  (3),  arbitrament  (6),  former  recovery  for  the  same  cause  (c), 
(4),  a  higher  security  given  (d)  and  a  release  (c)  (5),  might  have  been 
given  in  evidence  under  the  plea  of  non-assumpsit^  although  there  were 
abo  a  special  plea,  in  which  tlie  ground  of  defence  might  not  have  been 
correctly  stated  (6). 

Hence  it  may  be  collected  that  under  the  general  issue  any  matter  which 
showed  that  the  plaintiff  never  bad  cause  of  action,  might  be  given  in  evi- 


(/)  1  Loid  Raym.  217,  566 ;  12  Mod.  376. 

(u)  7  T.  R.  397  ;  Bui.  N.  P.  153 ;  Lawes  on 
Aflsampsit.  713.  But  in  assumpsit  by  the  pro- 
visional asfiiffnee  of  tlie  bankrupt,  it  was  that 
the  fact  of  uie  bankrupt's  estate  having  been 
assigned  by  the  plaintiff  to  new  assignees  be- 
tween the  time  of  issuing  the  latitat  and  de- 
livery of  die  declaradou,  must  be  pleaded  spiy 
cially,  4  B.  &  Aid.  345  ;  see  ante,  24. 

{v)  4  T.  R.  364 ;  3  T.  R.  627 ;  3  Campb. 
393,  394 ;  ante,  449. 

(x)  1  Lord  Raym.  217;  unless  after  action 
bronn:ht.  Holt.  0.  N.  P.  6  B.  &  Aid.  886 ;  1  D. 
&  R  546,  S.  C  ;  and  now  payment  must  be 
pleaded  specially,  Fid;iett  v.  Denny.  4  Tyr.  650, 
except  that  in  redaction  of  damages,  it  may  be 
proved  under  non-assumpsit,  Shirly  v.  Jacob, 

2  Bing.  N.  C.  88,  but  then  the  defendant  must 
pay  costs,  Adiard  v.  Booth,  1  Bing.  N.  C.  693, 
and  eee  post. 

(y)  1   Lord   Raym.  566;    12  Mod.  376;  5 
East,  230;  4  Esp.  "C.  N.  P.  181 ;  Bac  Ab.  Ac- 
cord ;  Com.  Di>r.  Accord ;  Cooper  v.  Philips,  1 
Cr.  M.  &  Robs.  64^  ;  10  Bar.  &  Cres.  329. 
(z)  5  T.  R.  513 ;  Bui.  Ni.  f  ri.  182, 
la)  1  Salk.  280,  291 ;  1  Saund.  67  a,  note ; 

3  East,  367,  378  ;  2  Ves.  Jun.  106 ;  Com.  Dig. 
Attachment,  A  ;  and  pleader,  2  G.  5 ;  5  Taunt 
558 ;  see  form  2  Hen.  Bhi.  362. 


(6)  1  Lord  Raym.  122, 1039 ;  Bac.  Ab.  Ar- 
bitrament, G.  When  a  defence  1  Y.  &  Y.  19 
Cald.  on  Arb.  223  ;  9  B.  &  C.  780 ;  4  M.  &  R. 
671,  S.  C. 

(c)  2  Stra.  733 ;  1  Saund.  92,  note  2 ;  2  Bing. 
477;  3  East  445;  11  St.  T.  R.  261 ;  3  Wils. 
304;  sed  rid.  2  B  &  Aid.  Cf.g.  In  Smidi  r. 
Wilton,  Guidhall.  2:Jd  Fchrnary,  1830,  Lord 
Tenterden  declared  that  under  the  plea  of  gen- 
eral issue,  he  never  would  receive  evidence  of 
a  judgment  recotered  in  an  action  of  assump- 
sit, unless  acttml  payment  or  satisfhelion 
could  also  be  shown.  Campbell  for  plaindff ; 
Kellcy  for  defendant.  In  the  following  term 
howe\'er,  on  a  new  trial  being  moved  ror,  his 
lordship  disclaimed  all  recollection  of  liis  liav- 
ing  so  laid  it  c^own  at  Nisi  Prius,  but  admitted 
that  if  he  did,  he  avos  wronp.  Wljcre  the  de- 
fence is,  that  in  a  prior  action  the  defendant 
had  a  verdict  npon  the  merits  in  his  favor, 
there  should  be  a  special  plea,  by  way  of 
estoppel,  or  the  jury  are  not  nound  to  consider 
the  venlict  conclusive  in  the  second  suit,  2  B. 
&  Aid.  662  ;  2  Bing.  377 ;  M'Clel.  &  Y.  500. 

(d)  3  East,  258 ;  Com.  Dig.  Pleader,  2  G. 
12:  ante,  103.  104. 

(e)  I  Campb.  340;  2  Id.  527;  3  Esp.  Rep. 
234;  Dougl.  106;  Gilb.  C.  P.  64. 


(1)  Vide  Brennan  v.  Egan.  4  Taunt  165;  Skeets  v.  Baldwin,  12  Ohio.  120  Although  the 
payments  were  made  after  the  commencement  of  the  suit  if  before  trial.  Bird  v.  Randall,  3  Burr. 
1345 ;  Baylies  t*.  Fettyplace,  7  Mass.  325. 

(2)  The  acceptance  hy  a  creditor  of  die  note  of  a  third  person  in  full  satisfaction  of  the  amount 
due  on  a  previous  note  given  by  the  debtor,  will  extinguish  the  odginid  consideration  ;  and  such 
acceptance  may  l)e  pleaded  in  bar  to  the  original  cause  of  action.  Booth  v.  Smith,  3  Wend.  66. 
It  would  have  been  good  also  by  way  of  acconl  and  satisfaction.  Boyd  v.  Hitchcock,  20  Johns. 
76 ;  6  Cranch,  253.  A  distinction  is  taken  between  die  note  of  a  th'ird  person  and  that  of  the 
debtor  himself.     Hughes  v.  Wheeler,  8  Cowen,  79. 


Vide  Bird  v.  Caritat.  2  Johns  346. 


(4)  Prreoott  v.  Hall,  17  Johns.  284 ;  Taylor  w.  Phelps,  1  Har.  &  Gill,  492 ;  8  Wend.  1. 
)  Offutt  V.  Offatt,  2_Har.  &  Gill,  178.    Vide  Young_»«.  Black,  7  Cranch,  565. 


Vide  Brennan  v.  Egan,  4  Taunt.  166 ;  Dawson  v.  Pinset,  4  Yeatcs,  349. 
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jw  dence  (1)  ;  and  also  that  under  that  plea  most  matters,  even  in  discharge 
ASSUMPSIT  ^f^Y^Q  action,  and  which  showed  that  at  the  time  of  the  commencement  of 
the  suit  the  plaintiff  had  no  subsisting  cause  of  action,  might  be  taken 
advantage  of  (2).  As  the  true  object  of  pleadhig  always  was  to  apprise 
the  adverse  party  of  the  ground  of  defence,  in  order  that  he  might  be 
prepared  to  contest  it,  and  might  not  be  taken  by  surprise  (/),  it  was 
singular  that  under  the  general  issue,  which  m  terms  only  denies  a 
promise  J  the  defendant  would  be  permitted  to  avail  himself  of  a  ground 
of  defence  which  admitted  a  valid  promise,  but  insisted  that  it  had  been 
performed,  or  that  there  was  an  excuse  for  the  non-performance,  or  that  it 
had  been  discharged ;  it  is,  as  observed  by  Lord  Holt,  a  practice  which 
[  *J:79  ]  had  crept  in  improperly,  but  *was  then  perhaps  too  settled  to  be  altered  (/?•)• 
It  had  been  attempted  to  be  justified  on  the  ground  that  the  gist  of  the 
action  was  the  fraud  of  the  defendant  in  not  performmg  the  contract,  and 
that  therefore  whatever  showed  there  was  no  fraud,  was  properly  in  iirsue 
under  the  plea  of  non-assumpsit. ;  but  that  reasoning  does  not  appear  to 
accord  witli  the  logical  precision  which  usually  prevails  in  pleadhig  (A) 
(3).  It  is  also  at  variance  with  the  rule  (which  we  shall  liereafter  con- 
sider) ;  that  a  matter  of  defence  which  admits  the  facts  stated  in  the  dec- 
laration, but  avoids  them,  should  be  specially  pleaded  (i). 

There  were,  however,  some  defences  which,  even  before  tlie  recent  rules, 
either  must  or  should  be  pleaded  specially.  Thus,  though  we  have  seen 
that  under  the  general  issue  it  might  formerly  have  been  given  in  evidence 
that  at  the  time  tliis  contract  was  made  the  plaintiff  was  an  alien  enemy  (kyy 
yet  if  the  disability  accrued  by  war  after  the  contract  was  made,  the  same 
should  be  pleaded  specially  (J)  ;  and  if  a  neutral  become  an  enemy  pend- 
ing the  suit,  this  should  be  pleaded  in  abatement,  as  it  only  suspends  the 
action  (wi).  So  in  assumpsit  by  tlie  provisional  assignee  of  the  bankrupt, 
the  fact  of  the  bankrupt's  estate  having  been  assigned  by  the  plaintiff  to 
new  assignees  between  the  time  of  issuing  the  latitat  and  delivering  the  dec- 
laration, must  be  pleaded  specially  (n).  So  outlawry  of  the  plaintiff  must 
be  pleaded  in  abatement,  if  the  cause  of  action  were  not  forfeited  {p)  ;  and 


When  to 

))!ca(l 

specially. 


(/)  ilnte.  213. 

(g)  12  Mod.  377;  Ld.  Raym.  217,  566;  see 
Staph.  2d  odh.  196 ;  and  fiost. 

(h)  Gilb.  C.  P.  65 ;  3  Bla.  Com.  305,  306 ; 
antey  472. 

.  fi)  PerhapB  the  relaxation  whieh  permits 
the  general  issue  to  be  pleaded,  where  the  de- 
fence is  that  the  contract  was  not  binding,  or 
was  invalid  in  its  origin ,  on  account  of  ^e 
defendants  incapacity  to  contract  or  the  iUe- 
galitu  of  the  consideration  or  act  to  be  done,  is 
much  less  objectionable,  aa  the  substance  or 


legal  eflfect  of  such  defence  is,  that  there  was  no 
valid  ccn'ract, 

{kt  Ante,  446;  13  Vcs.  71,  72.  And  the 
Court  would  not  allow  a  plea^of  alien  enemy  to 
be  pleaded  with  sny  other  plea,  12  East,  206; 
I  B.  &  P.  222,  note. 

(/)  3  Campb.  152  to  154 ;  15  East,  260;  8 
T.  R.  166;  6  T.  R.  24;  1  B.  &  P.  222;  8  Id. 
72 ;  2  Bla  Rep.  1326 ;  4  East,  504,  &c. 

(m)  3  Campb.  152,  &c. 

(n)  4  B.  &  Aid.  245  ;  see  ante,  24. 

(o)  Com.  Dig.  Pleader,  2  G.  4. 


(i;  Young  V.  Ramsdell,  2  Hill,  478;  Boyd  v.  Weeks,  5  Hill,  898. 

(2)  Hilt  V.  Bannister,  8  Cow.  83.    Vide  Wilt  v.  Ogdcn,  13  Johns.  57,  58 ;  Bud  v.  Pierpont, 

1  Johns.  124;  Young  v.  Black,  7  Cran']<,  567  ;  Sill  v.  Rood,  15  Johns.  230;  and  the  Reporter's 
note.  Heck  v.  Shener,  4  Serg.  &  Rawle,  249 ;  Kennedy  v.  Ferris,  5  Serg.  &  Rawle,  394 ;  TaR 
V,  Inliabitants  of  Montague,  14  Mass.  282  ;  Edson  v.  Weston,  7  Cowen,  278 ;  Young  v.  Rummell, 

2  Hill,  478;  Boyd  if.  Weeks,  5  Hill,  393.  Sir  J.Mansfield  obserxed,  that  "  it  is  an  extraor- 
dinary thing,  that  nil  deba  expresses  the  sum  of  the  general  issue  in  assumpsit,  much  better 
^n  non  assumpsit.  For  upon  non  assumpsit  may  be  given  in  evidence  a  release,  or  payment, 
or  any  thing  that  shown  that  there  was  no  cause  of  action  at  the  time  of  tlie  ?r^^^r^  hmii«r!:t  • 
although  tlie  form  of  the  issue  is,  that  the  defendant  did  not  undertake,  whereas  tl 

that  he  has  undertaken  and  haa  performed."    Brennan  v.  Egan,  4  Taunt  165 ;  Mant 
V.  Sweeting,  10  Wend.  164. 

(3)  The  maker  of  a  note  may  give  in  evidence  under  the  general  issue  proceeding 
Bconding  deUor^t  aot.    Clarke  v,  Yale,  12  Wend.  470. 
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the  defendant  can  avail  himself  of  Ws  discharge  as  a  certified  banknipft  ^^  -^s- 
(p),  or  as  an  insolvent  debtor  (7),  only  by  a  special  plea.  A  bankrupts  *'^^''^''"- 
certificate  obtained  at  Newfoundland  must  also  have  been  pleaded  in  bar 
(r).  So  neither  a  tender  (&•),  nor  tlie  statute  of  limitations  (0  (l)j  could 
be  given  in  evidence  under  the  general  issue.  With  regard  to  a  set  off, 
the  mode  of  rendering  that  defence  available  will  be  fully  detailed  in  a 
subsequent  part  of  the  work  (tr)  (2). 

With  respect  to  defences  under  the  Court  of  Conscience  Acts,  the  *modo  [*480] 
of  taking  advantage  of  them  depending  on  the  particular  enactment,  some 
must  be  pleaded ;  others  might  either  be  pleaded,  or  given  in  e\'idence  un- 
der the  general  issue ;  and  others  could  only  be  taken  advantage  of  by  en- 
tering a  suggestion  on  the  roll,  and  which  suggestion  might  be  traversed 
or  demurred  to  (.c). 

Tlie  defendant  was,  however,  always  at  Kberty  to  plead  any  matter 
which  did  thot  amount  to  the  general  issue  (3),  and  admitted  that  in  fact  a 
contract  was  made,  but  insisted  that  it  was  void  or  voidable,  either  on  ac- 
count of  the  infancy,  lunacy,  or  coverture  of  the  defendant,  or  coverture 
of  a  third  person,  whose  debt  defendant  undertook  to  pay  (y),  or  his  du- 
ress, or  that  the  plaintiff  was  an  alien  enemy  at  the  time  the  contract  was 
made  (r),  or  for  want  of  sufficient  consideraiion^  or  on  account  of  illegality 
tlierein,  or  in  the  act  to  be  done,  as  usury,  gaming,  &c. ;  or  because  the  con- 
tract was  void  under  the  statute  against  frauds  (a)  (4).     So  a  release  be- 
fore breach  (6),  and  performance  (c),  or  payment  {d)  (5),  might  have 
been  pleaded ;  thougii  we  have  seen  that  all  matters  might  befoiH3  the  re- 
j:it  rules  have  been  given  in  evidence  under  the  general  issue.     So  all  mat- 
's in  discharge  of  the  action  might  have  been  pleaded  specially.     If  the 
titf  s  bankruptcy,  wiiich  we  have  seen  might  formerly  have  been  given 
.  evidence  under  the  general  issue,  be  pleaded  specially,  all  the  circum- 
stauoes  showing  the  insufficiency  of  the  proceeding,  mider  the  bankruptcy 


(p)  1  Campb.  363;  12  East,  664.  Sec  the 
forms,  post,  vol.  iii. ;  6  Geo.  4,  e.  16,  s.  126; 
ante,  53;  4  T.  U.  156;  1  P.  Wms.  258,  259; 
10  Mod.  IGO.  247;  1  B.  &P.  467;  3  Id.  171; 
6  T.  R.  496.  Wlieu  to  plead  bankruptcy  of 
defendant  specially,  see  6  East,  413;  2  Smith 
R.  659,  S.  F. 

[g)  Ante,    55.     See    tlie    forms,   post,    vol. 
ill.;    where    general   issue  suffices,  3  Moore, 
234 
.  (r)  3  Moore,  244,  623;  1  B.  &  B.  13,  294,  8. 

C. 

(s)  1  Saunfl.  33. 

(t}  I  Suunl.  •i'^J  note  2;  2/<i.  63b,c.;  Selw. 
N.  P.  Assur.ipijit,  6. 
(u)  Po»U 


(x)  Tidd,  9th  ed.  9^;  3  T.  R.  4.52. 
(y)  Maggs  r.  Ames,  4  Bing.  470;  1  Mooro 
&  P.  29<»,  S.  C. 
(z)  Doupl.  649. 

(a)  1  Wils.  305;  4  B.  &  AM.  595;  1  M.  A 
P.  294,  308;  4  Bing.  470,  8.  C.  Plea  to  an 
action  against  a  surety  that  there  was  no  under- 
taking in  ^\Titing,  held  good  in  House  of  Lords, 
2  Dow.  &  Clark  R.  21.  The  replication  to  a 
plea  of  statute  apunst  frauds  must  set  forth  the 
written  signed  contract,  I  Crom.  &  M.  289;  sed 
vide  1 1  Price,  494. 

(b)  Com.  Dig.  Pleader,  2  G.  13,  14. 

(c)  Com.  Dig.  Pleader,  2  G.  15. 

(d)  I  Salk.  394;  Lord  Raym.  787;  Cora. 
Dig.  Pleader,  2  G.  10. 


(1)  Vide  I  Cranch,  Appendix,  465;  Yoang  r.  Rmnmell,  2  Hill,  478;  Boyd  v.  Weeks,  5  Hill, 
393;  Bradley  r.  Field,  3  Wendell,  372;  Krcozler  r.  Koliaiw,  5  Hill,  317. 

(2)  In  the  State  of  New  York,  notice  of  set-off  may  be  given  with  the  general  i^ne  in  all  casea. 
Sc0^.  36.  c.  56.  s.  1 ;  I  R.  L.  515;  2  Rev.  Stat.  352,  s.  15.  And  it  has  been  said  that  a  setoff 
could  be  taken  advantage  of  there  in  no  otlier  manner.  Caines  v.  Brisbane,  13  Johns.  28,  24. 
See  Cliamberlain  »•.  Gorham,  20  Johns.  746. 

(3)  See  Kc.inodv  v.  Strong,  10  Johns.  289;  Halsted  r.  Lyon,  2  M'Lcan,  226;  Cook  v,  Scot^ 
1  Gilman,  333 ;  O  lio  v.  Daily,  14  Ohio,  91 ;  Smith  v.  Commercial  Bank  of  Rodney,  6  Smedes  ft 
Marsh.  83;  Andeivon  r.  Patrick,  7  Howard  (Miss.)  847;  Hat^h  r.  Hyde,  14  Vermont,  25;  Bing^ 
hftm  V,  Sessions,  6  Smedes  &  Marsh  13;  Lair  f^  Abrams,  5  Bladcf.  191. 

(4)  Gardner  v.  Webber,  17  Pick.  406;  Smith  v.  Fah,  15  B.  Men.  448. 

^5)  In  a  plea  of  payirient  it  is  suflRclent  to  allef^e,  that  the  defendant  paid  tlie  plaintiff  the  ter- 
entl  sums  of  money  in  the  declaration  mentioned,  without  stating  that  the  plaintiff  accepted  ths 
money  in  stisfiaction.    Chew  v.  Wooley,  7  Johos.  399. 
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must  have  been  stated  in  the  plea  («)  (1).  Accord  and  satisfaction  (y) 
foreign  attachment,  release  (g*),  arbitrJament  (A),  or  that  a  negotiable  or 
higher  security  was  given  for  the  debt,  were  seldom  pleaded,  except  for 
the  purpose  of  delay  (i)  (2) ;  but  it  was  usual  to  plead  coverture ;  and 
advisable  to  plead  infancy  specially,  because  the  plaintiff  would  thereby  bo 
compelled  to  reply  only  one  of  several  answers  which  he  might  have  to  tlie 
defence,  viz.  either  that  the  defendant  was  of  age,  or  that  the  goods  or 
work  done  were  necessaries,  or  that  he  confirmed  the  contract  when  he 
came  of  age ;  on  either  of  which  the  plaintiff  at  his  election  might  rely  at 
the  trial  in  answer  to  tlie  defence  of  iufaucy,  if  the  general  issue  alone 
were  pleaded.  So  it  was  often  more  advisable  to  plead  a  set-off  than  to 
give  notice  of  it,  for  if  pleaded,  the  plaintiff  could  not  reply  double,  but 
[*481]  must  have  reUed  on  one  answer  alone ;  *and  m  a  country  cause  by  plead- 
ing it,  the  trouble  and  expense  of  proving  the  service  of  tlie  notice  was 
avoided  (i)  (3).  Indeed,  tlie  principal  use  of  a  special  plea  was,  tliat  it 
naiTowed  tlie  evidence  to  be  adduced  on  the  trial  (/). 

The  action  of  debt,  we  have  seen,  might  be  maintained  upon,  1st,  Sim- 
ple  Contracts  and  legal  liabilities;  2dly,  Specialties;  3dly,  Records  and 
4thly,  Statutes;  and  the  pleas  in  such  actions  natumlly  are  to  be  arranged 
'    in  the  same  order. 


(e)  I  Lord  Eaym.  217,  566;  12  Mod.  376;  1 
B.  &P.  448;  7  T.  R.  896. 

(/)  10  Bar.  &  CrcB.  829. 

(ff)  Com.  Dig.  Pleader,  2  G.  14. 

(h)  Arbitrament,  even  without  showing  de- 
fendant's performance,  is  a  good  plea,  where 
the  parties  had  mutual  remedies,  Gascoigne  v. 
Edwards,  1  Y.  &  J.  19;  Alien  v.  Milnor,  2  Tyr. 
113. 

(i)  As  to  sham  pleaa,  see  the  end  of  this 
chapter. 

(it)  But  in  a  town  cause,  to  save  the  expense 
of  the  rule  to  plead  double,  and  the  additional 
expense  of  the  length  of  the  paper-book,  it  was 
better  to  give  a  notice. 

(/)  1  Ld.  Ersliine's  speeches,  275  to  278;  Sir 
Wm.  Jones's  Speeches  of  Isaens,  voL  it.  quarto 
edit.  94 ;  vol.  iv.  octavo  edit.  50. 

(A)  The  pleading  rules  order  that  "In  ac- 
tions of  debt  on  simple  contract,  other  than 
on  bills  of  exchange  and  promissory,  notes, 
the  defendant  may  plead  that  'Ae  never  was 
indeed  in  manner  and  form  as  in  the  dedar^ 
ation  allegedy  and  such  plea  shall  have  the 
same  operation  as  the  plea  of  non  assumpsit 
in  indebitatus  assumpsit,  and  all  matters  in 
confession  and  avoidance  shall  be  pleaded  spe- 
cially as  above  directed  in  actions  of  assump- 
BiL" 

"The  plea  of  'nil  debet,'  shall  not  be  allowed 
in  any  action." 

"  In  other  actions  of  debt  in  which  the  plea 
of  nil  debet  has  been  hitherto  allowed,  includ- 


ing those  on  bills  of  exchange  and  promiasory 
notes,  the  defendant  shall  deny  specifically 
some  particular  matter  of  fact  alleged  in 
the  declaration  or  plead  specially  in  conia- 
sion  and  avoidance.^'  Beg.  Gen.  Hil.  T.  4. 
W.4. 

As  the  operation  of  the  plea  of  nun  quam  in- 
debitaius  in  debt  on  simple  contract  is  expressly 
identical  with  non  assumpsit^  in  assumpsit,  the 
decisions  nodocd  under  the  latter  plea  will  be 
applicable  to  the  former. 

Where  by  an  act  of  parliament  constituting 
a  company,  it  is  pro\ided,  that  in  actions  by 
the  company  for  calls,  it  shall  be  sufficient  to 
allege  that  the  defendant  being  a  proprietor 
of  so  many  shares  is  indebted  to  the  company 
in  such  a  sum  of  money  upon  such  snares 
belonging  to  him,  whereby  a  right  of  action 
heth  accrued  to  the  company  by  virtue  of  the 
acts  witliout  setting  out  tlie  special  matter 
and  that  in  such  action,  it  shall  only  be  neces- 
sary to  prove  that  the  defendant  was  a  pro- 
prietor at  the  time  of  making  the  calls,  that 
tiiey  Avere  in  fact  made  and  that  notice  thereof 
was  given  accoitling  to  the  act ;  it  seems  tbat 
the  piea  of  nunquam  indebitatus  puts  in  issae 
all  the  matters  required  by  the  act  to  bo 
proved.  The  Kdinburg^h  and  Leith  Railway 
Co.  ».  Hibbelwhite,  6  M.  &  W.  707.  The  p)e« 
must  follow  the  language  prescribed  by  the 
rule  and  a  plea  that  tlic  defendant  never  did 
owe  is  bad  on  special  demurrer.  Smedley  r. 
Joyce,  2  Cr.  M.  &  R.  621 ;  Tyr.  &  Gr.  84,  S. 


(1 )  A  surety  may  plead  that  the  plaintiff  being  requested  by  the  defendant  to  collect  the  money 
of  the  principal,  neglected  to  do  so,  whereby  the  debt,  as  against  tlie  principal,  was  lost.  Pain  9. 
Fftckanl,  13  Johns,  174;  but  sec  Cope  v.  Smith,  8  Scrg.  &  Rawle,  1 10,  and  the  cases  citeid  in  the 
note  to  Rees  v.  Bmrington,  2  Yes.  Jun.  540,  Am.  Edit.  1821. 

(2)  See  Hugess  v.  Wheeler,  8  Cowen,  77. 

(3)  But  a  notice  of  set-off  can  only  be  given  with  the  plea  of  the  general  issue.  If  there  be  any 
otiier  plea  besides  the  general  issue,  the  setoff  must  be  pleaded,  Webber  v.  Venn,  2  Carr.  &  Pa. 
900. 
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In  Debt  ou  simple  contract  or  legal  liabilities,  or  for  an  escape,  &c.  &c. 
(m)y  the  general  issue,  before  the  late  rules,  was  in  the  present  tense  nil 
debet,  ^^  that  the  defendant  doth  not  owe  the  said  sum  (n)  above  demanded^ 
or  any  part  thereof  in  manner  and  form  as  the  plaintiff  liath  above  com- 
plained against  him ;"  or  in  case  of  executors  or  administrators,  ^^  doth 
not  detain ;  and  if  non  assumpsit  were  pleaded,  the  defendant  might  sign 
judgment  (o).  The  language  of  this  plea  puts  in  issue  the  existence  of 
the  debt  at  the  time  of  pleading  ;  and  consequently  any  matter  mi^it  be 
given  in  evidence  under  such  plea,  which  showed  that  nothing  was  due  at 
that  time,  as  payment^  or  a  release,  or  other  matter  in  discharge  of  the 
debt  (p)  (1).  It  was  even  supposed  that  as  the  plea  nil  debet  was  in  tlie 
present  tense,  the  statute  of  limitations  might  be  given  in  endence  under 
the  plea  ( q)  (2)  ;  but  that  doctrine  was  questionable,  and  the  practice 
was  to  plead  the  statute  in  debt,  as  well  as  in  assumpsit  (r)  ;  and  a  tender 
must  have  been  pleaded  specially,  and  a  set-oif  must,  as  in  assumpsit,  be 
either  pleaded  or  notice  thereof  given.  Formerly  wager  of  law  might  be 
pleaded  (5),  but  it  was  abolished  by  3  &  4  W,  c.  42  s.  13.  In  ♦debt  for 
use  and  occupation  nil  habuit  in  tenementis  was  not  pleadable  (0- 

In  debt  on  a  specialty  it  has  been  considered  that  tliere  is  a  material 
distinction  between  those  cases  in  which  tlie  deed  is  only  inducement  to 
the  action,,  and  matter  of  fact  is  the  foundation  of  it,  and  those  in  which 


IN  PEBT. 

l8t.  On 
simple  con- 
tncts. 


2dly.  On 

specialities 

(A). 
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C.  So  also  a  plea  that  the  defendant  neicer 
did  promise  is  a  nullity  in  an  action  of  debt,  and 
the  plaintiff  maj  sign  jud^^^incnt.  King  v.  Mey- 
ers, 5  Dowl.  686.  Pleas  to  actions  in  debt,  on 
bills  of  exchan;;e  and  promissoiy  notes,  must 
traverse  the  same  facts  as  prescribed  by  the 
ro  ?s  relating  to  assumpsit. 

(m)  2  Salk.  565  ;  1  Saund.  38. 

(n)  Where  to  a  declaration  in  debt  for  a 
named  sum,  as  £500,  and  defendant  pleaded  to 
the  whole  he  don't  owe  .£100,  omitting  the 
woixls  ''  above  demanded,"  semble,  plaintiff  may 
sign  judgment,  3  B.  &  J '.  174;  or  demur,  I  D. 
&  K.  473  ;  U  East,  62  ;  but  if  he  takes  issue, 
the  Court  would  not  order  the  defendant  to 
rmoul  his  plea,  1  D.  &  H.  473  ;  and  sanhle, 
tliat  where  tne  wonls  "  abore  demanded  "  are  in- 
t  odn&^d,  the  sum  specified,  if  incorrect,  may 
be  rejected,  id.  ibid.  At  all  events  the  plaintiff 
is  not  at  liberty  to  sign  judgment,  id.  ibid. ;  1 
M.  &  P.  276. 

io)  6  East,  549  ;  4  Taunt.  164 ;  Bac.  Ab. 
Picas  I. 

ip)  Com.  Dig.  Pleader,  2  W.  16  ;  I  Ld. 
Raj-m.  5G6,  394;  12  Mod.  376,  ace;  Gilb. 
Debt,  434,  443,  semble  contra.  Generally 
speaking,  the  observations  which  we  made  on 
non  assumpsit,  ante,  478,  equally  apply  to  nil 
debet 

(q)  \  Salk.' 278;  1  Ld.  Raym.  153;  1  Satmd. 
283,  note  2 ;  Com.  Dig.  Pleader,  2  W.  16  ;  2 
Saund.  63  a. 

(r)  I  Saund.  283  ;  note  2 ;  2  Id.  63,  note  6 ; 
Pcake's  £v.  2d  od.  271.     Mr.  Justice  Law- 


rence's opinion  in  2  East,  386,  has  been  con- 
sidered as  supporting  the  decision  in  1  Lord 
Raym.  143  ;  but  note,  his  observation  applied 
only  to  penal  actions,  in  which  the  statute  may 
be  given  in  evidence  under  the  general  issue,  2 
Saund.  63  b,  c,  note  6. 

(s)  Ante,  129. 

(n  Curtis  p.  Spitty,  1  Bing.  N.  C  15. 

(A)  In  debt  on  specialty  or  covenant  the 
plea  of  non  est  factum  operates  as  a  denial 
of  the  execution  of  the  deed  in  point  of  fact 
only  ;  and  all  other  defences  must  bo  specially 
pleaded,  including  matters  which  make  the 
deed  absolutely  void,  as  well  as  tliosc  which 
make  it  voidable.  Reg.  Gen.  Hil.  T.  4 
W.4. 

If  a  public  body  be  incorporated  by  a  stat- 
ute, with  a  speciid  power  or  executing  a  deed 
in  a  certain  form,  non  est  factum  puts  in  is- 
sue whether  the  deed  was  executed  in  the 
legal  form;  Hill  v.  Manchester  and  Salford 
Water  Works  Co.,  2  N.  &  M.  573.  And  un- 
der this  plea,  an  alteration  in  a  deed  after 
execution  may  be  given  in  evidence ;  Per 
Gumey,  B.  Cook  r.  Coxwell,  2  Cr.  M.  &  R. 
292 ;  See  ahK)  per  Parks,  B.  4  M.  &  W.  418  ; 
but  see  Hemming  r.  Trenery,  9  A.  &  E.  926 ; 
but  in  an  action  on  a  bond  a  variance,  even  if 
material  between  the  name  of  the  defendants, 
as  stated  in  the  declaration  and  in  the  bond, 
cannot  be  taken  advantage  of,  under  the  plea 
of  non  est  factum,  Williams  o.  Bryant,  5  M. 
&  W.  447. 


(1 )  Vide  Lido  r,  Gardner,  1  Cranch,  343 ;  Id. ;  Appendix,  465. 

(2)  Vide  Davis  r.  Shoemaker,  1  Rawle,  135,  semble  ace.  The  statute  of  limitation  is  not  a  bar 
to  an  action  of  debt  upon  award  under  the  hands  and  seals  of  arbitiaton,  although  the  submission 
be  not  under  seal ;  Smith  v.  Lockwood,  4  Wead.  241. 
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iw  ©Bar.  the  deed  itself  is  the  foundation,  and  the  ftict  merely  inducement.  In  the 
former  case,  as  in  debt  for  rent  due  on  an  indenture  of  lease,  though  the 
plaintiff  had  deelarod  setting  out  the  indentui^e,  yet  as  the  fact  of  tlie  sub- 
sequent occupation  or  holding  gave  the  right  to  the  sum  demanded   and 
was  the  fomnlation  of  the  action,  and  the  lease  tras  mere  inducement,  the 
defendant  mi^t  plead  nil  debet  (ti)  (1).    For  the  same  reason  that  plea 
was  sufficient  in  debt  for  an  escape  (x*)  (2),  except  where  the  defence  was 
a  recaption  (y),or  on  a  devastavit  against  an  executor  (z)  (3)  ;  the  jiidg- 
Inent  in  these  actions  being  merely  inducement,  and  the  escape  or  devas- 
tavit the  foundation  of  the  action  (a).     The  plea  of  nil  debet  in  tliese 
cases,  as  in  the  instance  of  the  general  issue  in  asintmpsit,  put  the  plaintiff 
on  proof  of  the  whole  of  the  allegations  in  the  declaration  (4)  ;  and  un- 
der it  the  defendant  might  give  in  evidence  an  eviction  (6),  payment, 
or  a  release,  or  that  the  escape  was  occasioned  by  tlie  plaintiff's  fraud 
and  contrivance,  &c.  (c.)     But  in  debt  for  rent  on  an  indenture  of  /ease, 
the  declaration  not  showing  the  deed,  the  defendant  could  not,  under  the 
plea  of  nil  debet^  give  in  evidence  that  the  plaintiff  had  no  estate  in  the 
tenements ;  because,  if  he  had  pleaded  that  specially,  the  plaintiff  might 
have  replied  tlie  indenture  and  estopped  him  (rf)  (6.)     In  debt  for  rent 
on  a  parol  lease  non  demisU  might  be  pleaded  (^^),  but  not  in  debt  for 
rent  on  an  indenture,  even  by  an  assignee  of  the  lease  (/).     And  rien  in 
arrere  it  was  said,  was  not  a  sufficient  plea,  without  concluding  et  issent 
nil  debet  (^)  ;  and  it  was  optional  in  the  defendant  cither  to  plead  an  evic- 
tion, or  to  give  it  in  evidence  upon  nil  debet,  though  in  covenant  he  must 
have  pleaded  it  (A)  (6). 

Wlien  the  deed  was  the /oifnrfa/fon  of  the  action,  although  extrinsic  facts 
are  mixed  with  it,  the  defendant,  it  he  deny  the  execution  of  the  deed  set 
forth  in  the  declaration,  should  plead  non  est  factum^  and  nil  debet  was 

[  *483  ]  not  a  sufficient  plea  (f)  (7)  ;  as  in  debt  for  a  penalty  on  articles  *of  agree- 
ment (A),  or  on  a  bail  bond  (/)  or  on  a  bond  setting  out  the  condition  and 


(u)  Gilb.  C.  P.  62 ;  Ld.  Ravm.  1500 ;  1  New 
Rep.  104 ;  1  Saond.  276,  notes  1,  2 ;  202,  211 ; 
%Id.  297,  D.l. 

(x)  3  Salk.  565 ;  1  Sannd.  SS,  note  3. 

(y)  S  &  9  Wm.  3,  c.  27,  s.  6 ;  post, 

iz)  1  Saand.  219;  Carth.  2. 

(a)  1  Saund.  219;  Carth.  2;  Com.  Dig. 
Pleader,  2  W.  16;  2  Sannd.  144,  n.  2 ;  1 
Saund.  218,  n.  4  ;  219,  n.  7. 

[6)  1  Saund.  204,  note  2. 

c)  1  M.  &  M.  169. 

\d\  1  Salk.  277  ;  8  T.  R.  487.  From  the 
case  m  5  T.  R.  4,  2  Wils.  208,  213,  it  appears 
that  the  tenant  ia  estopped  from  disputing  the 
title  thongh  the  demise  was  by  parol ;  and  see 
further  aa  to  this,  2  Bing.  Rep.  10,  54. 


(e)  Gilb.  Debt,  438. 

{/)  Id.  436 ;  see  the  cases  and  axgnments, 
2  Taunt.  278,  &c. 

(g)  Gilb.  440,  cites  Bro.  Debt,  113;  Kdlw. 
153;  Gilb.  Debt,  440;  but  sec  Cowp.  588,  and 
the  forms,  post^  %'ol.  iii. 

{h)  1  Saund.  294,  note  2. 

(t)  1  Saund.  38,  n.  3 ;  2  Id,  187  a,  n.  2 ;  2 
Ld.  Raym.  1 500.  The  instance  of  debt  for 
rent  seems  to  be  an  exception 

Uc)  See  preceding  note ;  2  Ld.  Ravm.  1500 ; 
2  Stm.  778 ;  1  Barnard,  K.  B.  15 ;  8Mod.  106, 
323  382. 

(/)  Id.;  Fortesc.  363,  367;  2  Saund. 
187  a. 


(i;  Vide  Bullis  V.  Giddens,  8  Johns.  83. 

(2;  Vide  Milton  v.  Woodworthand  Ferris,  11  Johns.  474;  Brown  v.  Littlefield,  7  Wend. 
454. 

('3)  Vide  Bullis  v.  Giddens,  8  Johns.  83. 

(4)  Jansen  v.  Ostrander,  1  Cowen,  670  ;  Brown  v,  Littlefield,  7  Wend.  456. 

(5)  See  Davis  v.  Shoemaker,  1  Rawle,  135. 

(6)  In  debt  for  rent  to  tlie  lessor  by  the  assignees  of  the  lessee,  a  plea  of  nil  debet  puts  in  issue 
the  whole  declaration.    Dartmouth  College  v.  Clough,  8  N.  Hamp.  22. 

(7)  Vide  Minton  r.  Woodworth,  11  Johns.  476  ;  Bojrnton  v.  Reynolds,  3  IVIis.  79.  But  the 
plaintifr  must  demur,  and  cannot  object  to  it  after  verdict.  Meyer  v.  M'Lean,  1  Johns.  ^,  S. 
C. ;  2  Johns.  183  ;  Bullis  v.  Giddens  and  Brown,  8  Johns.  83. 
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breach  (m)  (1).    And  if  in  those  cases  nil  debet  were  pleaded,  the  plain^  »  ^e^t. 
tilF  ought  to  demur  (n),  for  if  he  did  not,  he  would  have  to  prove  every  ^y.-  .^ 
allegation  in  his  declaration,  and  the  defendant  would  te  at  liberty  to  avail  ^^^'^ 
himself  of  any  ground  of  defence  whicli  in  general  might  be  taken  advan- 
tage of  under  the  latter  plea  (o).     A  party  to  a  deed  who  means  to  deny 
must  plead  rion  est  factum^  and  cannot  in  pleading  deny  its  operation  by 
averring  that  "he  did  not  grant,"  "did  not  demise,"  &c.,  but  a  Btranger 
to  the  deed  need  not  plead  n(7n  estfactvmj  but  may  deny  the  efifect  (j?)  as 
by  pleading  non  feoffavit^  ^c,  (j). 

In  debt  on  bond  or  other  specialty,  when  the  deed  is  tlie  foundation  of 
the  action,  the  plea  of  non  est  factum  (r)  is  proper  (2) ;  either  when  tlie 
plaintiff's  profert  cannot  be  proved  as  stated  (#) ;  or  tlie  deed  was  not  ex- 
ecuted (3),  or  not  duly  stamped  (0?  or  varies  from  the  declaration  either 
by  a  mis-statement,  w  by  the  omission  of  a  covenant  or  clause,  constitutr 
ing  a  condition  precedent  or  exception  (u).  Tlie  plea  of  non  est  factum 
where  a  variance  is  relied  upon,  should  not  set  out  the  deed  on  oyer  (a;). 
And  the  defendant  may  give  in  evidence  under  the  plea  of  rwn  est  factum 
that  the  deed  was  delivered  to  a  third  person  as  an  escrow^  (though  it  is 
more  usual  to  pbad  tha  fact)  (y) ;  or  that  it  was  void  at  common  law  alb  in- 
itio  (z)  (4)  as  that  it  was  obtained  by  fraud  (a)  (5) ;  or  whilst  the  party  was 


(m)  2  Saund.  187  a,  note  3. 

(n)  A  gaucral  demurrer  will  snffice,  2  Wils. 
10. 

(o)  5  Esp.  Rep.  38;  2  Saand.  187  a,  note  2; 
3  Wils.  I  J. 

(p)  Doct.  Plac.  261 ;  2  Taunt.  278;  Stephen, 
2d  edit.  237,  238,  239.  What  the  general  trav- 
erse puts  in  issue,  1  Cromp.  &  Jcrv.  48;  sed  vide 
2  Taunt.  282. 

(9)  3  Nev.  &  Man.  50,  in  note. 

(r)  Se3  the  rule  in  general,  1  Tyrw.  197, 205, 
206. 

(s)  4  East,  585;  Com.  Dig.  Pleader,  2  W. 
18. 

(0  6  T.  R.  317. 

(u)  Ante,  303,  309;  11  East,  633;  1  Campb. 
70;  Cora.  Dig.  Pleader,  2  W.  18;  2  Stra.  1104; 
and  see  6  Taunt.  394 ;  2  Marsh.  96,  8.  C. ;  4  M. 
&  Sel.  470;  5  Moore,  164;  1  Stark.  294;.  2  D. 
&  R.  662. 


!x)  Ante,  433. 


Esp.  Rep.  225 ;  6  Mod.  21 7 ;  1  Sid.  450 ; 
1  Salk.  274 ;  2  Rol.  Ab.  683 ;  Sir  T.  Ra\m.  197 ; 
Com.  Dig.  Pleader,  2  W.  18 ;  4  East,  94 ;  1  Bar. 
&  Adol.  226. 

{z)  5  Co.  119;  2  Wils.  341,  447;  but  see  2 
Chit.  Rep.  334;  2  Stark.  35,  S.  C,  where  it  was 
ruled  that  tlic  defendant  cannot,  under  the  plea 
of  non  est  ^factum  to  a  declaration  upon  a  bond, 
go  into  evidence  to  show  diat  the  consideration 
was  illegal  at  common  law.  See  1 1  Moore,  91 ; 
3  Bingh.  322,  S.  C. 

(a)  2  Campb.  272,  273;  quoted  and  over- 
ruled as  a  general  position  in  Edwards  v. 
Brown,  1  Tjrr.  Rep.  196.  Where  it  was  hold- 
en  that  a  fraudulent  misrepresentation  of  the 
l^al  effect  of  a  deed  must  be  pleaded  specially. 
Tlic  case  in  2  Camp,  onlj  proves  that  coverture 
n/ay  be  given  in  evidence  under  non  est  factum. 


(1)  Allen  V.  Smith,  2  Halst.  158.  Nil  debet  is  not  a  pood  plea  to  an  action  of  debt  on  a  fec*g- 
nizance.  BuUis  v.  Giddings,  8  Johns.  82 ;  Niblo  v.  Clark,  3  Wend.  24.  But,  this  is  a  good  plea 
to  an- action  of  debt  on  a  bond  for  the  jail  limits.     Minton  v.  Woodworth,  11  Johns.  474. 

(2)  This  plea  only  puts  tbc  deed  in  issue,  and  the  plaintiff  need  not  prove  the  other  avcr^ 
ments  in  his  declaration.  G  miner  v,  Grardner,  10  Johns.  47.  In  covenant  or  debt  tlic  plea  of 
non  est  factum  only  puts  in  issue  the  giving  of  the  deed,  and  it  is  not  necessary  in  such  a  case 
for  the  plaintiff  to  prove  the  averments  or  breaches  contained  in  his  declaration ;  tlie  plea  admits 
all  material  averments.  Leeg  v.  Robinson,  7  Wend.  194;  Courcier  v.  Graham,  1  Ohio,  330. 
See  Reynolds  v.  Rogers,  5  Ohio,  169;  Brazee  v.  Blake,  5  Ohio,  340;  Granger  v.  Granger,  6  Ohio, 
35. 

(3)  See  Seymour  v.  Harvey,  8  Conn.  63. 

(4)  Phelps  V.  Decker,  10  Mass.  267,  274;  Anthony  v.  Wilson,  14  Pick.  303,405;  Bottomley  u. 
U.  States,  I  Story,  C.  C.  135.  As  usury,  Colton  r.  Lake,  2  Mass.  540;  Jackson  v.  Stetson,  15 
id.  48,  54. 

(5)  As  that  a  diflferent  instrument  was  substituted  instead  of  the  one  which  the  defendant 
supposed  ho  was  executing.  Van  Valkenbuig  v.  Rouk,  22  Johns.  337 ;  Taylor  v.  King,  7  Munf. 
353.    So,  the  defendant  may  give  in  evidence  under  non  est  factum,  itML  ne  was  made  to  sign 
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IK  DEBT,  dnmk  (6) ;  or  made  by  a  married  woman  (c)  (1) ;  or  a  lunatic  (d)  (2)  ; 
^^y-  9^^  or  a  person  intoxicated,  <fec. ;  or  that  it  became  void  after  it  was  made,  and 
spec  €8.  jjQf^jj.Q  ^j^Q  ♦commencement  of  the  action  (c),  by  erasure,  alteration,  addi- 
tion, <fec.  (/).  If  only  non  est  factum  be  pleaded,  and  it  appear  that  the 
obligor  could  not  write,  defendant's  counsel  cannot  inquire  into  circumstan- 
ces (jg).  And  matter  which  shows  that  the  deed  was  merely  voidable  (Jt) 
(8)  on  account  of  infancy  (%)  (4) ;  or  duress  (/) ;  or  that  it  was  void  hy  act 
of  parliament  (A),  in  respect  of  usury  (Z),  usury  must  be  pleaded^  and  can- 
not be  objected  to  by  setting  out  the  deed  and  demurring,  (m),  gaming  (n), 
Ac;  or  that  a  bail  bond  was  not  made  according  to  the  23  Hen.  6,  c.  9; 
must  in  general  be  pleaded.  In  a  case,  however,  of  a  bail  bond,  if  it  ap- 
pear upon  the  face  of  the  declaration  that  the  bond  has  been  made  con- 
trary to  the  provision  of  the  statute,  the  defendant  may  demur,  or  move  in 
arrest  of  judgment  after  verdict  upon  plea  of  non  est  factum  (o).  And  if 
a  bail  bond  bo  dated  and  made  after  the  return-day  of  the  writ,  the  defend- 
ant may  avoid  it  under  a  plea  of  non  est  factum  (/>).  Defence  arising  on 
statutes  must  in  general  be  pleaded  specially,  and  therefore  under  non  est 
factum  defendant  cannot  insist  tliat  an  annuity  bond  ouglit  to  have  been 
enrolled  (9).  And  defendant,  in  an  action  on  a  bail  bond,  cannot  plead 
or  show  that  the  affidavit  to  hold  to  bail  was  defective  (r),  or  not  filed  («) 
or  perhaps  that  there  was  not  any  affidavit  (a)  under  the  plea  of  non  est 
factum^  or  take  advantage  of  the  objections  that  the  action  is  brought  in 


(b)  Ante,  476 ;  3  Campb.  33. 

(r)  Com.  Dijr,  Pleader,  2  Wi  18;  12  Mod. 
101 ;  3  Kcb.  228;  2  Sb-a.  1104;  ante,  447. 

{(f)  3  Campb.  126;  2  Atk.  412:  3  Mod.  310; 
2  Stra.  1104;  4  Co.  123;  Ld.  HAym.  315;  2 
Salk.  675 ;  see  ante,  476. 

(e)  5  Co.  119  b,  ace,;  Sav.  71,  9emUe  con- 
tra, 

(/)  5  Co.  23,  119  b;  Bui.  Ni.  Pri.  172;  Co. 
Lit.  35  b ;  notes  6,.  7 ;  225 ;  11  Co.  27,  28 ;  what 
Bufficient,  4  Cniise,  368. 

(g)  Cranbrook  v.  Dadd,  5  Car.  &  P.  402. 

(A)  5  Co.  119  a;  Gilb.  Debt,  437;  2  Salk. 
675;  I  Lord  Raym.  315. 

(0  1  Salk.  279;  3  Burr.  1805,  1794;  2  Inst 
483;  3  Mod.  310;  3  M.  &  Sel^  478;  2  Stra. 
1104;  note  (»);  I  Tyrw.  207,  S.  P. 

( / )  I  Tyrw.  Rep.  207 ;  and  so  must  fraud,  id, 
ibid.;  Co.  119  a;  2  Inst.  482,483;  Com.  Dig. 
Pleader,  2  W.  19,  20;  Bac.  Ab.  Pleader,  G.  3; 
Duifess,  D.;  Bui.  N.  Pri.  171 ;  9  Vin.  Ab.  «22; 
1  Saund.  155,  note  4. 

{k)  5  Co.  149  a;  Bui.  Ni.  Pri.  224;  2  Saund. 
155  a,  note  4;  9  East,  408,  416;  13  East,  87; 


7  East,  529,  ace.;  but  see  4  M.  &  Sel.  338. 
How  to  plead  illegality  of  consideration,  see  11 
Moore,  91;  3  Bing.  322,  S.  C  Usuiy  must 
be  pleaded  to  action  on  a  deed ;  and  thouj^h  ap- 
parent on  fiice  of  same,  a  detnurrer  would  not 
DC  sustainable,  3  Nev.  &  Man.  665 ;  1  Adol.  & 
£1.  676. 

(/)  1  Stra.  593;  Com.  Dig.  Pleader,  2  W. 
23. 

(m)  Feiguson  v.  Sprang,  1  Adol.  &  £1.  576 ; 
3  Nev.  &  Man.  166,  S.  C. 

(n)  Com.  Dig.  Pleader,  2  W.  26;  I  Campb. 
291. 

(o)  1  Saund.  161,  n.  1;  2  T.  R.  506;  2 
Saund.  60,  note  8;  1  Bar.  &  Adol.  226. 

(p)  4  M.  &  Sel.  338. 

{q)  Mestayer  v.  Biggs,  4  Tyr.  471 ;  2  Dowl. 
695. 

(r)  Norton  r.  Danvers,  7  T.  R.  375;  Hume 
V.  liiverscdge,  1  Cr.  &  M.  332;  1  Dowl.  660. 

(s)  Knowles  v.  Stevens,  1  Cr.  M.  &  R.  26; 
»ed  qwere  as  to  plea  that  no  affidavit  was  made^ 
per  Alderson,  B. 


the  instrument  when  so  drunk  as  not  to  know  what  he  did.  Phillipp's  Ev.  128;  I^tt  v.  Smith,  3 
Campb.  33 ;  Dorr  r.  Munsell,  13  Johns.  430.  In  an  action  at  law  on  a  specialty,  it  is  not  compe- 
tent for  the  defendant  to  avoid  it,  by  pleading  that  it  was  obcained  on  fraudulent  misrepresentations 
made  by  the  plaintiff.  Wyche  v.  Maeklin,  2  Rand.  426;  Vrooman  r.  Phelps,  2  Johns.  177; 
Franchot  v.  Leach,  5  Cow.  506.  Aliter  in  Pennsylvania,  where  tfiere  is  no  court  of  equity. 
Stubbs  V.  Pvle,  14  Scig.  &  Rawle,  208;  Stoever  v.  Weir,  10  Sexg.  &  Rawle,  25,  and  in  New  Jei^ 
sey  tlic  law  is  the  same  as  in  Pennsylvania.  Mason  v.  Evans,  Coxe,  182;  Barrows  v.  Bbpham,  6 
Halst.  110. 

(1 )  Contra,  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  219,  Per  Livingston  J« 

(2)  Vide  ante,  511. 

(3)  Worcester  v.  Eaton,  13  Mass.  371 ;  HiHs  v,  Elliott,  12  lb.  26. 

(4)  Vide  Marine  Ins.  Co.  of  Alexandria  «.  Hodgson,  6  Cranch,  119. 
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the  wrong  Court  (f)  (1).    And  a  specialty  cannot  in  general  be  avoided  *»  ^^^bt. 
by  usury,  or  other  illegality  in  the  consideration  appearing  merely  in  evi-  2diy.  On 
dence,  or  on  the  face  of  the  condition,  but  the  fact  must  be  pleaded  spe-  »P«<^^<^»- 
cially  (2),  and  the  defendant  cannot  demur  (ti).    The  defendant  must  also 
plead  specially  payment  of  a  bond,  &o,  (3)  either  on  or  after  the  day  (t;) : 
and  *where  no  interest  has  Lieeu  paid  on  the  bond  after  the  time  mention-  [  *485  ] 
ed  in  the  condition,  and  there  is  no  other  circumstance  to  negative  tlie 
presumption  of  payment  on  that  day,  arising  from  twenty  years  having 
elapsed,  then  the  plea  may  be  solvit  ad  diem^  but  otlierwise  it  should  be 
solvit  post  diem  (x).    So  performance,  or  any  matter  in  excuse  of  it,  as 
non  dammficatus  to  a  bond  of  indenmity  (y)  (4)  ;  no  award  to  an  arbitra- 
tion bond  (2)  (5)  or  to  a  bail  bond  no  process  to  arrest  the  defendant,  4&c. 
(a)  ;  and  matters  in  discharge  of  the  action^  as  a  tender,  set-off,  (i),  ac- 
cord and  satisfaction  (c)  (6),  former  recovery,  release,  and  foreign  attach- 
ment ((f)  (7),  must  be  pleaded  in  this  action  (A).    Tlie  nonjoinder  of  a  [  *485  ] 
co-obligor  is  immaterial  except  upon  a  plea  in  abatement  (e). 


li 


[/)  2  Campb.  396. 

\v)  2  Bl.  R.  1108;  1  Sannd.  295;  2  M.  & 
8.  377 ;  2  Chit.  Rep.  334  ;  2  Stark.  85,  S.  C. 

(v)  4  Anne.  c.  16;  aolmt  po9t  dian  is  not 
pleadable  to  suit  by  the  crown,  1  Price,  23. 

{x)  1  Stia.  652 ;  and  see  Ucp.  temp.  Hardw. 
143,  as  to  these  pleas  in  general. 

(tf)  1  B.  &  P.  640,  note  a;  1  Tannt  42S; 
quiuity  and  form  of  this  p'ea,  post. 

{z)  Miscondnct  of  arbitrator  not  pleadable, 
2  M.  &  P.  345. 

(a)  Say,  116. 

(b)  8  Geo.  2,  c.  24,  8.  5;  Bui.  K.  P.  172; 
Willes,  262,  263. 

(c)  There  is  no  plea  to  debt  on  a  money 
bond,  &c. ;  see  7  East,  150 ;  Com.  Dig.  Accord 
and  satisfaction  ;  1  Tannt  428. 

{d)  1  Saund.  67  a,  note  1 ;  Co.  Ent  139  b, 
42  a;  Lib.  Plac.  160,  pi.  113;  2  Lib.  Intrat 
164 ;  374 ;  2  Show.  374 ;  3  East,  378. 


(A)  It  is  to  bo  observed,  however,  that  al- 
though in  an  action  on  a  bond,  performance, 
or  that  the  obligee  was  damnifiea  by  his  own 
wrong  should  m  specially  pleaded ;  yet  when 
the  damnification  is  not  by  tlie  wrong  of  the 
obligee,  or  is  not  a  damnification  ansiog  on 
the  contract,  and  would  not  be  an  answer  to 
the  action,  ^o  defendant  may  take  advantage 
of  the  circumstance  under  non  eat  factum  in 
reduction  of  damages ;  as  when  in  an  action 
against  the  defendant  on  a  bond  conditioned 
for  the  performance  of  a  contract  by  a  thfatl 
per»on  the  loss  arose  not  from  the  non-per- 
formance of  the  contract,  but  from  tlie  plain- 
tiff having  advanced  a  laiger  sum  to  the  con- 
tractor by  way  of  instalment,  than  the  contract 
required  him  to  do.  Warn  v.  Calvert,  7  A.  & 
£.  143;  2N.  &P.  126,  S.  C. 

(e)  Ante,  46. 


(1 )  And  bail  in  an  action  against  them  will  not  be  permitted  to  deny  die  aneat  of  the  ptinci- 
pal.    Bean  v.  Parlier,  17  Mass.  591. 


i2)  See  Cowles  t^.  Woodruff,  in  Equity,  8  Conn.  35. 
3)  In 


Pennsylvania,  matters  that  show  fraud  or  want  of  consideration  may  be  given  in  evi- 
dence under  pica  of  payment,  notice  being  given  to  the  adverse  party.  Baring  v,  Shippen,  S 
Bin.  154.  See  8  Seig.  &  Rawle,  25,  26 ;  Gouchenaner  v.  Cooper,  8  Serg.  &  Rawle.  187.  Upon 
the  plea  of  payment  to  debt  on  bond,  it  is  competent  for  the  defendant  to  give  in  evidence,  that 
wheat  was  delivered  to  the  plaintiff  on  account  of  the  bond,  at  a  certain  price,  and  that  the  de- 
fendant assigned  sundry  debts  to  the  plaintiff,  part  of  which  was  collected  by  the  plaintiff,  and 
part  lost  by  his  indulgence  or  negligence.    Buddington  v.  Kirk,  3  Cranch,  293. 

(4)  Andrus  v.  Waring,  20  Johns.  162.  To  an  action  of  debt  for  the  penalty  of  a  bond  given 
to  a  sheriff  for  security  for  the  liberties  of  the  jail,  wm  danmificatus  is  not  a  good  plea.  Camp 
V.  Alien,  7  Halst.  1  ;  Woods  v.  Rowan.  5  Johns.  42.  But  nil  debet  is.  Minton  v.  Woodworth, 
11  Johns.  474 ;  Bullis  v.  Giddens,  8  Johns.  82.  In  Fisher  v,  Ellis,  6  Greenl.  455,  it  was  heid  thai 
in  debt  on  bond  taken  pursuant  to  the  statute  in  Maine  relating  to  poor  debtors,  a  pica  of  per- 
formance of  all  the  conditions  expressed,  or  necessarily  implied  in  the  bond,  was  sufficient 
i5)  See  James  v..Walryith,  8  Johns.  410. 
6)  Strange  v.  Holmes,'  7  Cowen,  224.  But  the  plea  in  that  case  was  non  eat  foctum  and  a  no- 
tice of  the  special  matter.  An  assignment  of  debts  and  balances  of  account  cannot  be  pleaded 
as  an  accord  and  satisfttction  to  an  action  of  debt  on  a  bond,  Buddicum  v  Kiik,  3  Cranch,  296. 
An  accord  mnst  be  executed.  Russell  v.  Lytle,  6  Wend.  390.  A  covenant  not  to  sue  the  obligor 
of  a  bond  yor  a  given  time,  cannot  be  pleaded  at  bar.  Winans  ».  Huson,  6  ib.  471.  But  a  cove- 
nant not  to  sue  may  be  .pleaded  as  a  release.    Chandler  v.  Herrick,  19  Johns.  129. 

(7)  Updegraff  V.  Spring,  11  Seig.  &  Bawle,  188;  Gienell  v.  Shaip,  4  Whart.  344, 
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IK  DEBT.  In  debt  or  scire  facias  on  a  record^  when  the  record  was  the  foundatioil 
3(Uy.  On  of  the  action,  and  not  merely  ifidiicemcnt,  the  plea  of  nil  debet  was  al- 
records,  -^rays  insufficient  and  bad  on  demurrer  (/)  (1).  In  debt  on  an  Irish  or 
foreign  judgment,  it  would  seem  that  nil  debet  was  suflScient,  because  such 
judgments  did  not  partake  of  the  technical  qjualities  of  a  record  {g)  (2). 
A  plea  of  payment,  in  an  action  upon  a  record,  was  not  good  at  common 
law,  because  such  payment  was  matter  in  pais,  and  not  of  record  ;  but  as 
set-off  on  simple  contract  can  not  be  pleaded,  it  is  best  to  apply  by  motion 
(A).  By  the  statute  4  Ann.  c.  16,  s.  12,  the  debtor  might  plead  payment 
to  actions  brought  on  record,  but  in  order  to  come  within  that  statute,  he 
must  have  paid  all  the  money  due  on  the  record  on  judgment,  so  that  the 
whole  of  such  judgment  must  have  been  satisfied  ;  and  if  it  did  not  go  to 
that  extent,  a  plea  of  actual  payment  would  be  bad  (t).  Upon  this  act  a 
plea  of  accord  and  satisfaction  is  insufficient,  as  the  act  only  authorizes  a 
plea  of  payment  (k),  Nul  tiel  record  was  the  proper  plea,  where  there  is 
either  no  record,  or  where  there  was  a  variance  in  the  statement  of  it  (T) 
(3)  ;  but  as  this  plea  merely  puts  in  issue  the  existence  of  the  record  as 
stated,  any  matter  in  discharge  must  have  been  pleaded  (4),  such  as  pay- 
ment, which  was  given  by  the  4  Ann.  c.  16  (?w) ;  and  accord  and  satis- 
[  *486  ]  faction  was  not  a  sufficient  plea  to  a  bond  conditioned  for  any  other  act 
than  the  payment  of  money  (n).  It  is  a  maxim  in  law,  that  *there  can 
be  no  averment  in  pleading  against  the  validity  of  a  record,  though  there 
may  be  against  its  operation,  therefore  no  matter  of  defence  can  be 
pleaded   which  existed  anterior  to  the  recovery  of  tlie  judgment  (p) 

if)  Ante,  491, 4S2;  2Saund.d44;  1  Sannd.  (/)  Com.  Dig.  Pleader,  2  W.  13,  and  Be- 

21 ;  1  East,  372;  2  Wils   10.  cord,  C. ;  Stro.  1721  ;  1  Saund.  92,  n.  3;  GUb. 

(g)  See  ante,   106;  4  B.  &  C.  411 ;  6  D.  &  Debt.  444  ;  2  Mod  41. 

B.  471,  S.  O.  (m)  Solvit  post  diem  is  not  pleadable  against 

(A)  6  Taunt.  176;  8  Bing.  292;  7  Bing.  29,  tiie  Crown,  1  Price,  23. 

61.  In)  3  East,  251  ;  7  Id.  150. 

(0  4  Moore,  165.  (o)  Ante,  2  Marsh.  392. 

(k)  Id. 

__j          __  .     _            _  .                                   — — 

.  (1 )  Nil  debet  is  not  a  good  plea  to'  aiT  action  founded  on  a  judgment  of  another  state.  Mills  v. 
Dnrvec,  7  Cranch,  481 ;  St.  Albans  «.  Bush,  4  Vermont,  58 ;  Curtis  tr.  Gibbs,  1  Penn.  399 ; 
Lanhing  v.  Sbute,  2  Soutli.  788 ;  Chifls  v.  Yancey,  Breese,  2 ;  Clark  v.  Day,  2  Leigh,  1 72.  Bvt 
see  Hall  v.  Williams.  6  Pick.  247  ;  Thurbur  v.  Blackboume,  1  N.  Hamp.  242 ;  Aldrich  t;.  Kea- 
ney.  4  Conn.  380 ;  Starbuck  v.  Murray,  5  Wend.  148 ;  Shumway  v.  Stillman,  6  Wend.  447 ; 
McRea  v.  Mattoon,  13  Pick.  53. 

As  the  courts  in  most  of  the  States  admit  of  the  inquiry,  in  reference  to  the  judgments  of  sisler 
states,  whether  the  court  rendering  them  had  jurisdiction,  it  is  difficult  to  understand  how  this  in- 
quiry can  be  made  unless  some  plea  is  allowed  under  which  it  can  properiy  be  entered  into.  See 
Warren  v.  Flagg,  2  Pick.  (2d  ed.)  448  note  (1 )  and  cases  cited.  In  Starbuck  v.  Murray,  5  Wen- 
dell, 158,  it  was  said,  that  "  so  long  as  the  question  of  jurisdiction  is  in  issue,  the  judgment  of  the 
eourt  of  anothcar  State  is,  in  its  eff^,  like  a  foreign  judgment ;  it  is  pritna  Jhde  evidence." 

Nil  dehet  is  a  proper  plea  to  an  action  of  a  judgment  i^-overed  before  a  justice  of  the  peace  of 
another  state ;  Warren  ?*.  Flagg,  2  Pick,  448  ;  SiWeriake  Bank  v.  Harding,  5  Ohio,  346 ;  Bob- 
inson  v.  Prescott,  4  N.  Hamp.  450 ;  see  Thomas  v,  Robinson,  3  Wendell,  267  ;  Ex  parte  Wat- 
kins,  3  Peters,  U.  S.  202 ;  Sheldon  v.  Hopkins,  7  WendeU,  435  ;  CleTeland  v.  Sogers,  6  ib.  438 ; 
Mahurin  v.  Bickfoid,  6  N.  Hamp.  568 ;  Cole  o.  Driskell,  1  Blackf,  16 ;  Collins  v.  Modisett,  ib. 
60. 

(2)  Williams  v.  Preston,  3  J.  J.  Marsh.  600. 

(3)  Vide  Bullis  r.  Giddens,  3  Johns.  83.  The  plaintiff  may  treat  such  a  plea  as  a  nullity,  bat 
if  he  take  issue  upon  it  and  go  to  trial,  he  cannot  object  to  it  on  motion  in  anest  of  judgment; 
Bu^  V.  Cohbett,  2  Johns.  Cas.  256 ;  Pelter  v.  Muliiner,  2  Johns.  181.  How  the  plea  is  decidBd 
apon  in  Maryland,  Boteler  v.  The  State,  8  Gill.  &  Johns.  359. 

(4)  As  to  the  proper  plea  in  an  action  on  tibe  judgment  of  a  court  in  another  State,  Tide  Phil- 
ipp's  £y.  Donlap's  •d.  S54>  n.  (a) ;  MlUf  «.  Dmyoe,  7  CnuMh,  284. 
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(1)  ;  and  the  original  defendant  himself,  or  his  bail  or  sureties,  could  not  in  i>*»t. 
plead  that  the  judgment  had  been  obtained  against  him  by  fraud  (jo)  3dlj.  On 
though  it  might  be  pleaded  that  a  judgment  against- a  third  person  was  so  '^o^^*- 
obtained  (jf).  The  defendant  might  have  pleaded  a  release  (r),  or  that 
the  debt  was  levied  by  a  fi.  fa.  («),  or  elegit  (t),  or  ca.  $a.  (u).  But 
where  to  a  declaration  in  scire  facias  on  a  judgment  in  replevin,  dam- 
ages <£473  ISs  id.  the  defendant  pleaded,  that  before  the  suing  out  the 
scire  fa^as  the  plain tiflF  sued  out  a  fieri  fa^qp^^  commanding  tlie  sheriff  to 
levy  £274  13*.  id,  and  which  writ  was  delivered  to  the  sheriff,  who  be- 
fore the  return  thereof  seized  and  took  to  execution  goods  of  the  de- 
fendant to  the  value  of  <£37  13«. :  it  was  held  that  such  plea  was  bad,  as 
it  did  not  state  that  the  sheriff  had  returned  tlie  writ  (x)  (A).  An  ex- 
ecutor might  plead  jt?Z€n«  administravit  (y),  or  to  debt  on  a  judgment  sug- 
gesting a  devastavit,,  he  might  plead  not  guilty  (z)  ;  and  a  discharge  un- 
der the  lord's  act  was  an  effectual  bar  to  an  action  of  debt  on  a  judgment, 
(a).  The  pleadings  in  debt  or  scire  facias  on  a  recognizance  of  bail,  have 
already  been  pointed  out  ^6). 

In  debt  upon  statute^  nil  debet  was  the  proper  plea  (2),  though  not  guil-  ^^7-  On 
ty  would  in  some  cases  suffice  (c)  (3).  The  pleading  rule,  Hil.  T.  4  W.  ^^*^*^- 
4,  does  not  seem  to  prescribe  the  form  of  plea  to  debt  on  statute,  but  only 
applies  to  debt  on  simple  contract.  In  a  recent  case  to  a  declaration  qui 
tam^  the  plea  was,  "  that  defendant  never  was  indebted  in  the  said  sum 
above  demanded,  or  any  part  thereof,  modo  et  forma  &c."  and  a  learned 
judge  at  cliambcrs  held  it  sufficient.  The  statute  of  limitations  might,  in 
an  acticr.i  by  a  common  informer,  be  given  in  evidence  under  the  general 
issue  (d)  ;  but  a  former  recovery  by  another  person  could  not  (e)  (A)." 

In  COVENANT  there  never  was  strictly  speaking  any  plea  of  general  in  covk- 


vxyj. 


(Moore  v,  Bowmaker,  6  Taunt  379,  2  Marsh 
392,  8.  C. 

[q)  Id. 

r)  Bac.  A.  B.  Release. 

[«)  4  Leon.  194;  Sav.  122;  Cro.  Car.  328; 
Clift.  675. 

(t)  Dyer,  299,  b  ;  1  Lev.  92. 

(u)  O'ff.  Brev.  300;  l'  Salk.  281;  Lutw. 
641. 

(x)  4  Moore,  163.  It  seems  also,  that  sach 
plea  afibrded  no  answer  to  the  whole  declara- 
tion, as  the  sum  levied  was  only  sufficient  to 
satisfy  part  of  the  judgment,  and  that  it  was 
therefore  heA  on  special  demurrer,  id. 

(A)  A  plea  of  nu/  tiel  record  to  the  declara- 
tion in  Kire  facias  on  a  judgment  more  than 
a  year  and  &  day  old  puts  in  issue  only  the  re- 
covery of  the  judgment  and  therefore  a  var- 


iance in  the  issue  in  the  original  action  cannot 
be  taken  advantage  of.  Phillips  o.  Smith,  2 
Dowl.  N.  S.  688. 

•  (y)  1  Lord  Raym.  3;  4  Mod.  296;  Salk. 
296;  Skin.  565;  3  East,  2. 

!z)  1  T.  R.  462. 
a)  32  Geo.  2,  c.  28,  8.  20. 
h)  Tidd,  9th  ed.  1128 ;  ante.  111,  112. 
c)  1  T.  R.  462,  Bac.  Ab.  Pleas,  1 ;  Com. 
Dig.  Pleader,  1  S.  11,  17. 

{d)  2  Saund.  63  b;  2  East,  336. 
(«)  1  Stra.  701 ;  Bac.  Ab.  Action,  qui  tarn, 
D. 

(A)  It  has  been  decided  that  tiie  pleading 
rules  of  Hil.  T.  4  W.  4,  do  not  prevent  par- 
ties from  pleading  not  guilty  or  nil  debet,  to 
actions  on  penal  statutes,  and  diese  pleas  are 
therefore  still  proper,  and  put  all  the  facts  in 


[1)  Cardesa  v.  Humes,  5  Seig.  &  Rawle,  65.  The  rule  is  the  same,  whether  the  judgment 
were  obtained  by  confession,  or  default,  or  upon  plea ;  MTarland  v.  Lrwin,  8  Johns.  77. 

A  plaintiff  in  a  judgement,  who  has  taken  a  note  as  collateral  security  for  the  payment,  cannot 
recover  on  such  notes,  if  he  issues  an  execution  and  imprisons  die  defendant ;  Wakeman  v.  Lyoo» 
9  Wend.  241 ;  Sunderland  v.  Lober,  5  ib.  58. 

[2)  Vide  Bumham  v.  Webster,  5  Mass.  270;  Stilson  v.  Tobey,  2  Mass.  521,  522. 

[3)  See  Stilson  v.  Tobey,  2  Mass.  252;  Bumham  v.  Webster,  5  ib.  266, 270. 
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OF  THE  SEVERAL  PLEiS. 


IN  covB-  issue,  for  the  plea  of  nan  est  factum  only  put  the  deed  in  issue  (1),  as  *in 
^^^'^-  debt  on  specialty  (/),  and  not  the  breach  of  covenant  or  any  otlier  mat- 
ter of  defence ;  and  a  plea  of  non  ivfregit  conventionem  was  bad  on  de- 
murrer, though  it  would  be  aided  after  verdict  (^)  (2)  and  riens  in  ar- 
rere  was  also  a  bad  plea  in  this  action  (A),  because  it  impliedly  admits 
that  although  nothing  is  now  due,  yet  that  the  money  was  not  paid  on  tiie 
appointed  day  (A).  The  defendant  must  therefore  always  have  pleaded 
specially  every  matter  which  i^  would  be  necessary  to  ple^  in  debt  on  a 
bond  or  other  specialty  (t),  as  that  the  deed  was  avoidable  by  infancy  (3)- 
or  illegality  of  the  consideration.  However,  under  tlie  plea  of  non  est 
factum^  the  defendant  may,  on  the  trial,  avail  himself  of  a  variance  in 
the  statement  of  the  deed  either  in  respect  of  a  mis-statement,  or  of  the 
omission  of  a  covenant,  qualifying  the  contract  (k}  ;  and  this,  although 
the  defendant  has  agreed  to  admit  on  the  trial  the  due  execution  of  the 
deed  (l)  ;  and  if  the  plaintiff  omit  to  state  a  condition  precedent,  the  de- 
fendant may  crave  oyer,  and  set  out  the  deed  and  demur  ("w)  (4.)  In  an 
action  of  covenant  upon  a  lease  for  the  breach  of  a  covenltnt  running 
with  the  land,  if  the  plaintiff  claim  as  heir,  devisee,  or  assignee  of  the 
lessor,  the  defendant  may  traverse  the  derivative  tide  of  the  plaintiff  (n), 
or  admitting  that  tlie  lessor  had  some  legal  estate  in  the  premises  at  the 
time  of  the  demise,  the  defendant  may  plead  tliat  such  lessor  was  seized, 
&c.  of  a  different  estate  from  that  stated  in  the  declaration,  and  thereby 
show  that  the  derivative  title  of  the  plaintiff  does  not  exist.  But  the  de- 
fendant is  estopped  from  pleading  or  traversing  generally^  that  the  lessor 
was  seized  as  stated  in  the  declaration  (o)  (5)  ;  though  in  an  action  at 


issue  as  before  the  rales.  Jones  v.  Williams, 
4  M.  &  W.  375 ;  Earl  Spencer  v,  Swannel,  3 
M.  &  W.  154.  To  a  declaration  in  debt  on 
Stat.  22  G.  2,  c.  46,  s.  14,  chaiginff  the  de- 
fendant that  he  being  deputy  clerk  of  tne  peace, 
practised  at  tlic  sessions  as  an  attorney,  a  plea, 
that  the  defendant  was  not  at  any  of  the  times, 
&c.  depaty  clerk  of  the  peace,  nor  did  he  com^ 
mit  any  of  the  supposed  offences  in  manner^ 
and  form,  &c.,  was  held  bad  for  duplicity,  the* 
defendant  should  have  pleaded  not  guilty. 
Faulkner  v.  Cherill,  5  A.  &  £.  213. 

(/)  Ante,  432 ;  1  Stark.  313.  As  to  what 
may  be  proyed  under  this  plea,  see  5  Mooie, 
164;  1  Staik.  294. 

(g)  8  T.  R.  278  ;  1  Lev.  183 ;  3  Id.  19 ;  1 
Sid.  2»9 ;  Com.  Dig.  Pleader,  2  V.  5. 


Ik)  Cowp.  588. 

(i)  Com.  Dig.  Pleader,  2  V.  4,  &c 

(k)  9  East,  188;  Stra.  1146;  11  East,  639; 
4  Campb.  20;  2  Staik.  35,  ante,  308,  S12« 
as  to  variances. 

(/)  1  Camp.  70. 

(m)  Com.  Dig.  Pleader,  2  Y.  3,  4 ;  11  East, 
630. 

(w)  Seymour  v.  Franco,  Law  Journal,  yoL 
vii.  Feb.  1829;  K.  B.  p.  18;  and  Whittonr. 
Peacock,  in  C.  P.  Sd  June,  1835,  anUj  364. 

(o)  8  T.  R.  437;  2  Stra.  817;  2  Saond. 
205,  a.  n.  207,  418 ;  1  New.  Rep.  160.  Non 
tenuit  is  not  pleadable  to  a  cognizance  for  rent 
in  arrear,  under  a  demise  fi^m  a  receiver  in 
Chancery,  6  Bing.  2. 


(1)  Vide  Kane  v.  San^rer,  14  Johns.  89 ;  Cooper  v^  Watson,  10  Wend.  205 ;  Gardner  v,  Gaid- 
ner,  10  Johns.  47;  Dale  v,  Roosevelt,  9  Cowen,  307;  Hcbbard  v.  Delaplaine,  3  Hill,  187; 
M'Neish'v.  Stewart,  7  Cowen,  474;  Barney  v.  Keidi,  6  Wendell,  555;  Goulding  v.  Hewitt,  2 
Hill,  644.  Non  est  factum  is,  under  the  Statute  of  Ohio,  a  plea  of  the  general  issue  iif  covenant, 
to  which  a  notice  of  set-off  may  be  appended.    Granger  v.  Granger,  6  Ham.  41. 

(2)  Roosevelt  v.  Fulton,  7  Cowen,  71.  The  plea  of  non  infregit  conventionem  is  not  a  general 
issue  but  must  be  pleaded  in  bar.  Phelps  v.  Sianger,  1  Aik.  150.  See  Bender  v.  Fromboger,  4 
Dall.  43G. 

(3)  Vide  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  219. 

(4)  Snell  t'.  Snell,  7  Dowl.  &  R^^l.  249. 

(5)  So  where  there  was  a  demise  by  the  plaintifF  and  his  wife  of  the  wife's  estate,  in  which 
the  plaintifF  had  no  interest,  except  in  right  or  his  wife  and  the  reddendum  and  covenant  to  pay 
rent,  was  to  the  plaintiff  and  his  wife,  and  her  heirs,  it  was  held,  that  the  defendant  in  covenant 
by  the  husband  for  the  rent,  might  plead,  after  craving  oyer  of  the  lease  that  the  plaintiff 
never  had  any  estate  in  his  premises,  except  in  right  of  his  wife,  whose  estate  they  were ;  that 
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the  suit  of  the  assignee  of  the  termor,  the  defendant  may  deny  that  the  ^^ 
lessor  was  possessed  of  the  residue  of  the  term  in  the  manner  alleged  in  ^^^^^^"^ 
the  declaration  (»),  when  a  plea  of  performance  in  general  terms  suffices, 
unless  specially  demurred  to  (j)  (1).  Where  the  defendant  is  a  party  to 
a  deed,  he  cannot  traverse  its  operation  by  pleading  that  "he  did  not 
granty  &c."  but  must  plead  rwn  est  factum;  but. the  rule  is  otherwise  in 
the  case  of  a  stranger  to  the  deed  (r).  The  defendant  must  also,  plead, 
specially y  performance  of  the  covenant  («);  or  excuse  of  performance 
as  eviction  (f)  (2) ;  or  by  non-performance  (8)  by  the  plaintiff  of  a  con- 
dition *precedent  (m),  or  by  surrender  of  the  lease,  &c.  (y^:  or  admitting  [*488] 
the  breach  to  have  been  committed,  the  •  defendant  must  plead,  specially 
that  he  is  discharged  (w^\  as  by  his  bankruptcy,  if  the  action  be  for 
money  demand  due  before  the  act  of  bankruptcy  Qc) :  or  by  accord  and 
satisfaction  after  breach  (jf) ;  arbitrament  (z),  formed  recovery  (a),  for- 
eign attachment,  set-off  (6),  reliease,  &c.  (c)  (4).  But  a  parol  accord 
and  satisfaction  made  before  breach  cannot  be  pleaded  in  bar  to  an  action 
of  covenant  (cZ),  nor  can  a  parol  agreement  for  a  substituted  contract  be 
pleaded  (e).  A  tender  may  be  pleaded  in  covenant  for  the  payment  of 
money  (/). 


(p)  4  Moore,  303;  Carotid  r.  Blagrave,  1 
Brod.  &  B.  531. 

[q)  Varlcj  v.  Man  ton,  9  Bing.  361. 

r)  Ant',  4S3. 

[s)  Com.  Diij.  Pleader,  2  V.  13;  Bui.  N.  P. 
165;  1  B.  &  P.  640.  See  Champ,  v.  Ardeiy, 
2  Manh,  246 ;  Rangier  v.  Morton,  4  Watts,  465 ; 
Norris  ».  Ins.  Co.  of  'N.  America,  3  Yates,  84 ; 
Overton  v.  Crabb.  4  Hayw.  109;  Stone  v.  Den- 
nis, 3  Porter,  231.  The  plea  of  "conditions 
peiformed"  admits  all  the  facts  that  are  well 
alleged,  and  assumes  the  proof  of  performance. 
Harrison  v.  Park,  1  J.  J.  Marsh,  172.  See 
Ncave  v.  Jenkins,  2  Ycates,  207 ;  Roth  v.  Mil- 
Jer,  15  Serg.  &  R.  105;  Bamett  r.  Cratcher,  3 
Bibb,  202;  Marsten  r.  Hobbs,  2  Mass.  438. 
Bryant  r.  Simpson,  8  Stew.  339;  Pollard  v, 
Tavlor,  2  Bibb,  234. 

(t)  1  Saund.  204,  n.  2;  2  /cT.  176;  2  East, 


576. 

fit)  8  T.  R.  366. 
\v)  1  Saand.  235. 
10)  Com.  Dig.  Pleader,  2  Y.  8. 


Taunt  428;  see  8  /i.  37.  1  Moore,  60, 


{x\  4  T.  R.  156 ;  1  Saund.  241,  n.  6. 

S.  C.;  /rf.  358. 
(z)  9  Co.  Rep.  79;  Com.  Dig.  Pleader,  2  V. 

(a)  When  should  be  pleaded  as  an  estoppd, 
2  B.  &  Aid.  668;  ante,  478,  n.  (c). 

i6)  See  the  end  of  this  chapter, 
c)  Com.  Dig.  Pleader,  2  V.  8,  &c.;   ante, 
478. 

id)  1  Taunt  428.   , 
«)  1  East,  630;  3  T.  R.  596. 
f)  7  Taunt.  486;  1  Moore,  200,  S. C;  5 
Mod.  18;    1  Ld.  Raym.  566;  12  Mod.  376. 
But  see  Gilb.  C.  P.  63. 


she  died  without  issue,  leaving  an  heir,  whereupon  the  estate  of  the  plaintiiF  ceased ;  and  that  the 
hen-  threatened  to  enter  and  eject  the  defendant,  unless  he  attorned;  and  the  defendant  was  thereby 
compelled  to  attorn,  and  become  tenant  to  the  heir.  Hill  r.  Saunders,  7  Dowl.  &  Ryl.  17.  Where 
the  plaintiff  assigns  a  particular  breach,  a  general  plea  of  performance,  in  the  words  of  the  cove- 
nant, is  bad  on  general  demurrer,  as  where  the  covenant  was  to  convey  a  farm,  and  the  plaintiff 
assigns  for  breach,  that  before  executing  the  conveyance,  the  defendant  removed  from  the  premises 
a  cider-mill  which  was  annexed  to  the  freehold,  the  defendant  must  answer  particularly  the  breach 
a  s'gned.  Bradley  v.  Osterhoudt,  13  Johns.  404. 
i  I )  Doogan  v.  Tyson.  6  Gill  &  Johns.  453. 

(2)  Eviction  of  the  whole  or  any  part  of  the  devised  premises,  is  a  good  plea  in  bar  to  an  action, 
either  of  debt  or  covenant,  for  rent.  Pendleton  v.  Dyett,  4  Cowen,  581;  15  I^ck.  147.  To  an 
action  brought  by  a  master  on  the  covenants  of  an  indenture  of  apprenticeship,  alleging  as  a  breach 
tiiat  the  apprentice  had  left  his  service  within  the  stipulated  time,  it  was  held  to  be  a  good  defence 
that  the  plaintiff  had  neglected  to  instruct  the  apprentice  in  his  trade,  and  had  unnecessarily  obliged 
him  to  work  on  Sunday.    Warner  v.  Smith,  8  Conn.  14.  r 

(3)  Parker  v.  Parmete,  20  Johns.  180.  But  a  defendant  cannot  plead  that  the  plaintiff  intended 
to  violate  a  covenant,  as  an  excuse  for  his  own  violation  of  it.    Coffin  v.  Bassett^  2  Pick.  357. 

(4)  Johnson  v,  Em,  1  Sag.  &  Rawle,  85.  « 
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OF  THE  SETERAL  PLEAS. 


IK 
ACCOUITT. 


IN 
DETINUE. 


In  an  action  of  account,  there  is  no  general  issue  (A).  The  defeud- 
ant  may  plead  infancy  (g^ ;  and  when  sued  as  bailiflF  or  receiver  in  fact, 
he  may  plead  that  he  was  not  bailiff  or  receiver  (A)^  but  when  sued  as 
tenant  in  common  under  the  statute  (i),  if  the  declaration  be  properly 
framed,  a  plea  that  the  defendant  is  not  bailiif  or  receiver  would  be  insuM 
cient  (k) ;  and  if  the  defendant  mean  to  deny  the  plaintiff's  claim,  he 
should  traverse  the  tenancy  in  common.  Tlie  defendp.nt  may  also  plead 
that  he  hath  accounted,  or  a  release,  arbitrament,  bond  given  in  satisfac- 
tion, and  the  statute  of  limitations  (Z) ;  but  other  matters,  which  admit 
that  the  defendant  was  once  chargeablo  and  accountable,  cannot  in  gen- 
eral be  pleaded  in  bar  to  the  action,  but  must  be  pleaded  before  the  au- 
ditors (w). 

In  DETINUE  theigeneral  issue  (though  improperly  so  called)  was  non 
detinet,  which,  before  the  recent  rules,  put  in  issue  the  facts  of  the  plain- 
tiff's property  or  possession,  and  the  defendant's  withholding  the  chattels; 
but  under  this  plea  the  defendant  could  not  show  that  the  goods  or  other 
chattels  were  pledged  to  him,  but  must  have  pleaded  tliat  defence  specially ; 
he  might,  however,  give  in  evidence  a  gift  from  the  plaintiff,  or  any  otlier 
fact,  to  prove  that  the  property  in  the  chattel  was  not  in  the  plaintiff  (n). 
A  lien  must  always  have  been  pleaded  specially  (o).  The  bailment  or 
*  finding  alleged  in  a  declaration  in  detinue  is  not  traversable. 

[*489]        *In  each  of  these  actions,  when  brought  by  an  executor  or  administrator^ 
BY  OB    the  defendant  might  not  only  avail  himself  of  either  of  the  before-men- 
AOAIN8T  tioned  defences,  but  might  also  in  some  cases  deny  the  plaintiff's  represen- 
TOBB^&c.  tative  character  (1).     Where  letters  of  administration  had  been  obtained 
in  an  inferior  diocese,  the  defendant  may  plead  in  bar  tliat  there  were 
bona  notahilia  (jt?).     The  general  plea,  "that  the  plaintiff  was  not  nor  is 
administrator  of  all  the  goods,  &c."  is  not  sufficient,  where  the  defence 
is,  that  the  letters  of  administration,  which  were  granted  by  a  bishop, 
were  unfounded,  because  the  intestate  resided  within  another  diocese  in 
a  different  province,  where  there  were  bona  notabilia  (y).     The  residence 
elsewhere,  &c.  should  be  specially  pleaded.     So  if  the  defendant,  in  an  ac- 
tion by  an  executor,  contend  that  the  probate  is  void,  as  that  the  stamp  is 
insufficient,  or  the  seal  forged,  he  should  plead  we  t^n^es  executor  (r)  (2). 
Wliere  the  plaintiff  necessarily  sues  in  his  representative  character,  the 
defendant  cannot,  under  the  general  issue,  take  advantage  of  any  defect. 


(A)  The  rales  of  HU.  T.  4  W.  4,  do  not  no- 
tice the  fonn  of  action. 

(g)  Bac.  Ab.  Accompt,  £.;  Com.  Dig.  Ac- 
compr,  E.  5. 

ih)  Id. 

ft)  4  &  5  Ann.  c.  16,  s.  27. 

[k)  Willes,  208. 

(/)  Bac.  Ab.  Accompt,  £. ;  Com.  Dig.  Ac- 
compt,  £.  4  to  6. 


(m)  W.;8  Wils.  78. 

(n)  Co.  Lit.  283  a;  4  Bing.  Ill,  118.  See 
{he  several  picas,  Com.  T)\^.  Pleader,  2  X.  3. 

(o)  4Bing.  106,  111,  112;  1  Gale,  127;a)ife, 
124. 

(p)  1  Saund.  274,  note  3.  As  to  pleading 
spiBoially  in  actions  for  rent-,  see  Salk.  317. 

iq)  5  B.  &  C.  491 ;  8  D.  &  R.  247,  S.  C. 

(r)  1  Saond.  275  a,  notes. 


(1 )  Bat  unless  the  plaintiiTs  right  to  sae  as  executor  or  administrator  be  pat  in  issue  by  the  de- 
fendant's plea,  it  will  dc  deemed  to  have  been  admitted.  M'lUmm  v.  Riddle,  2  Dall.  100;  Champ- 
lin  V.  Tilly,  3  Day,  303. 

(2)  In  Jewett  v.  Jewett,  5  Mass.  275,  althongh  it  was  decided  that  it  was  a  (rood  plea  in  bar,  by 
the  law  of  Massachusetts,  for  an  administrator,  that  he  had  been  removed  ^m  oiBcc  since  tM 
commencement  of  the  suit  against  him,  yet  it  was  admitted,  that  by  the  common  law,  a  determin- 
ation of  his  power  pending  £e  action  did  not  defeat  it. 
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such  as  the  insufficiency  of  the  stamp  in  the  fetters  of  administration     by  or 
or  probate,  for  profert  has  been  made  of  them,  and  the  defendant  has  by  ^xbcl*t 
liis  pleading  admitted  them  (5).     But  if  it  were  part  of  the  plaintiff's  case  ors,  &c. 
to  prove  his  representative  character,  as  where  he  sued  in  trover  upon  his 
constructive  possession,  for  a  conversion  ui  his  own  time,  and  defect  in  the 
letters  of  administration  or  probate,  which  prevented  him  from  proving 
such  character,  would,  before  the  recent  rule  Hil.  T.  4  W.  4,  be  fatal, 
although  tliere  were  no  special  plea  (^). 

In  an  action  agiiiist  an  executor  or  administrator  (u),  the  defendant 
may,  in  addition  to  any  of  the  before-mentioned  defences,  plead  ne  vnques 
executor  (a;),  or  administrator  (y),  or  that  no  assets  have  come  to  his 
hands  (2)  (1)  :  or  plene  administravit  prceter  a  sum  not  sufficient  to  sat- 
isfy debts  of  a  higher  nature,  as  bonds  outstanding,  or  judgments  recover- 
ed against  the  deceased  or  the  defendant  by  third  person  (a) ;  or  plene 
admnislravit  except  a  sum  ready  to  be  paid  to  tlio  plaintiff  (6)  ;  and  the 
defendant  cannot  avail  himself  of  either  of  these  defences  under  the  gene- 
ral issue  (rr)  ;  but  under  the  general  plesiofplent  administravU^snicxcaw- 
tor  or  administrator  may  give  in  evidence  a  retainer  for  a  debt  due  to  him- 
self, though  it  is  in  general  advisable  *to  plead  it  (i/).  Where  the  execu-  [  *490  ] 
tor  or  administrator  has  no  ground  on  which  to  dispute  the  plaintiff's  debt, 
it  is  in  general  advisable  not  to  deny  it  (e).  So  if  he  cannot  dispute  his 
being  executor  he  should  not  plead  ne  ungues  executor,  for  if  he  do,  and 
the  plaintiff,  on  the  plea  of  plene  administravily  take  judgment  of  assets 
quandoy  and  proceed  to  trial  on  the  other  issue,  and  they  are  found  for 
the  plaintiff,  and  no  issue  wliich  goes  to  the  whole  cause  of  action  is  foiuid 
for  the  defendant,  the  defendant  will  be  liable  to  costs  (/)  (2)  ;  but  not 
so  if  the  plaintff  do  not  take  judgment  of  assets  quando,  and  qn  the  trial 
the  plea  of  plene  administravU  ts  found  for  the  defendant  (g*). 

In  an  action  against  an  heir  or  devisee  (Ji)^  the  defendant  may  not  only  againat 
plead  any  matter  which  might  have  been  pleaded  by  the  ancestors  or  devi-  ^^  "*^"^ 
6or,but  may  also  either  deny  the  character  in  wliich  he  is  sued ;  or  admit-  see. 


(«)  2  M  &  Sel.  553. 

(f)  3  Taunt.  112;  1  Saond.  275,  n.  (a);  2 
Id,  47,  n.  [x). 

(u)  See  the  pleadings  in  general,  Com.  Dig. 
Pleader,  2  D.  3. 

{x\  Com.  Dig.  Pleader,  2  D.  7.  Execntor 
not  liable  till  ho  has  proved  or  acted,  1  M.  & 
P.  663 ;  4  Bing.  686,  S.  C. 

(y)  Com.  Dig.  Pleader,  2  D.  7,  13;  see  7  B. 
k  0.  406. 

(z)  Com.  Dig.  Pleader,  2  D.  7.  Although 
upon  an  issae  of  plene  adminiatravii  rd  non, 
the  stamp  on  tlie  probate  of  testator's  will  is 
admissible  in  evidence,  yet  it  is  not  even  pri- 
ma facie  evidence  of  assets  come  to  the  hands 
of  the  executor,  Mann  v.  Lang,  5  Nev.  &  Man. 
202. 


(a)  1  Saund.  300  to  386,  in  nntis  ;  Com.  Dig. 
Pleader,  2  D.  9;  10  East,  313,  313. 
{b)  Post,  vol.  iii. 

(c)  Co.  Lit.  283  a. 

(d)  Co.  Lit.  283  a ;  1  Sannd.  333,  note  6. 
{e)  5  Bla.  Rep.  1275.     See  Post,  when  ad- 
visable to  plead  tl)c  general  issue,  or  not. 

(/)  12  East,  232.  In  such  case  defendant 
shoald  move  to  withdraw  the  pleas  of  the  gen- 
eral issue,  and  ne  ungues  executor;  but  sec  1 
Bar.  &  Aid.  254;  and  8  Taunt.  129;  overrul- 
ing 1  Saund.  336  b. 

(y)  4  Taunt.  135 ;  1  B.  &  Aid.  2.'>4 ;  8  Taunt. 
129 ;  Tidd,  9th  ed.  979,  980. 

{h)  See  the  proceedings  in  general,  Cora. 
Dig.  Pleader,  2  E. ;  2  Saund.  7,  and  notes. 


(I)  Shaw  V.   M'Camcron,   11    Seig.  &  Bawle,  252.    Vide  Dongias  v,  Satterlec,  11  Johns. 


16. 


^2)  In  dd}t  or  assumpsit  against  an  execntor,  the  plea  of  non  est  factum  or  non  assumpsit  is 
admission  of  A  will  of  which  the  defendant  is  execntor ;  but  it  is  otherwise  where  the  action  is 
for  a  demand  on  which  the  testator  was  not  himself  liable ;  as  for  a  legacy,  Hantz  v.  Sealy,  6 
Binn.  405. 
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OF  THE  SEVERAL  PLEAS. 


AGAINST 
AX    IIEIS 
OR   DEVI- 
MEB. 


ting  it,  may  plead  that  be  has  nothing'  by  descent  or  by  devise^  either  gene- 
rally (t),  or  specially,  viz.  that  he  has  nothing  but  a  reversion  after  an  es- 
tate for  life  or  years,  or  that  he  has  paid  debts  of  an  equal  or  superior 
degree,  to  the  amount  of  the  assets  descended  or  devised ;  or  that  he  re- 
tains the  assets  to  satisfy  his  own  debt,  of  equal  or  superior  degree,  or  debts 
of  a  superior  degree  due  to  third  persons  (Jc)  (1).  Tlie  heir  if  an  infant , 
might  also  have  prayed  that  the  parol  should  demur,  or  be  stayed  tUl  he 
had  become  of  full  age  (Z)  ;  but  that  delay,  so  injurious  to  creditors,  was 
abolished  by  1  W.  4,  c.  47,  c  10.  It  was  a  good  plea  by  a  devisee,  tliat 
the  debt  did  not  accrue  in  the  life-time  of  the  devisor  (m). 


IN  CASE. 


The  general  issue  in  an  action  on  the  case,  is  ^^  that  the  defendant  is 
not  guilty  of  the  premises  (pr^  '  grievances,')  above  laid  to  his  charge  in 
manner  and  form  as  the  plaintiff  hath  above  thereof  complained  against 
hini^  and  of  this  he  puts  himself  upon  the  country^  &c."  In  trespass  it  is 
similar,  except  that  the  word  ^^ force  "  is  substituted  for  "  wrong^^  in  the 
commencement  and  ^^ trespasses'^  for  ^^ premises''  or  ^^ grievances." 
■^^A  J  It  was  observed  by  Lord  Mansfield  (n),  that  "there  is  an  essential* 
difference  in  pleading  between  actions  of  trespass,  and  actions  on  the 
case ;  the  former  are  actions  stricti  juris^  and  therefore  a  former  recov- 
ery, release,  or  satisfaction,  cannot  be  given  in  evidence,  but  must  be 
pleaded;  but  an  action  on  the  case  is  founded  upon  tlie  mere  justice  and 
conscience  of  the  plaintiff's  case,  and  in  the  nature  of  a  bill  of  equity,  and 
in  effect  is  so  (p)  ;  and  therefore  a  former  recovery  (;?),  release,  or  ac- 
cord and  satisfaction  (^),  need  not,  before  the  late  rules,  be  pleaded,  but 
might  have  been  given  in  evidence  (2) ;  for  whatever  would  in  equity 
and  conscience,  according  to  the  existing  circumstances,  preclude  the 
plaintiff  from  recovering,  might,  in  an  action  on  the  case^  be  given  in  evi- 
dence by  the  defendant,  under  the  general  issue,  because  the  plaintiffs 
must  recover  upon  the  justice  and  conscience  of  his  case,  and  on  that 
only."  And  in  an  action  on  the  case,  under  the  plea  of  not  guilty,  the 
defendant  might  not  only  put  the  plaintiff  upon  proof  of  the  whole  charge 
contained  in  the  declaration,  or  show  the  before-mentioned  matters  which 
operated  in  discharge  of  the  cause  of  action,  but  might  give  in  evidence 
any  justification  or  excuse  (r).  Thus,  in  an  action  for  a  malicious  in- 
dictment, or  arrest  in  a  civil  action,  the  defendant  might,  under  the  gen- 
eral issue,  show  that  there  was  a  sufficient  or  probable  cause  for  the  pre- 
ceding complaint  of  («) ;  and  this  had,  before  the  rules,  become  usual, 


fi)  Id.  /  Com.  Dig.  Pleader,  2  E.  3. 

it;  Com.  Dig.  Pleader,  2  E.  3. 

/)  Id. ;  ante,  447. 

\m)  5  Nev.  &  Mao.  42. 

(n)  3  Burr.  1353;  1  Bla.  Rep.  388,  S.  C; 
1  Wils.  45 ;  2  Saund.  155  a,  n.  4.  No  doubt 
the  distinction  stated  bj  Lord  Mansfield  was 
for  a  time  laid  down  and  prevailed,  but  with- 
out any  just  reason.  There  was  in  assumpsit, 
and  debt  on  a  simple  contract,  the  same  re- 
laxation and  departure  from  the  principle  of 
pleadinp^;  the  matter  which  admits  the  facts 
stated  m  the  declaration,  and  avoids  it,  should 


be  specially  pleaded,  see  post, 

(o\  This  relaxed  description  of  the  action 
upon  the  case  would  not  be  tenable  at  the  prca»- 
entday. 

( p)  Sed  vide  2  B.  &  A.  668 ;  see  ante^  478, 
and  id,  note  (c).  It  should  be  specially  plead- 
ed, id. 

(q)  1  Stark.  R.  97. 

(r)  3  Burr.  1353 ;  I  Bla.  Rep.  388,  S.  C. ;  1 
Stark.  97 ;  1  Wils.  45;  2  Saund.  155  a, 
4  ;  2  Mod.  276 ;  3  Id,  166 ;  Com.  Rep.  378; 
Wils.  44, 175;  2  Sannd.  155  a. 

{$)  3  Mod.  166 ;  Cro.  Eliz.  871,  900. 


0 )  Or  he  may  plead  in  abatement  the  nonjoinder  of  the  heirs  of  a  deceased  heir  having  1ar-l- 
by  descent     St  Mary's  Church  v.  Wallace,  5  Halst  311. 
(2)  Vide  Jones  t^.  Scriven,  8  Johns,  453. 
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tUoagli  more  anciently  a  special  plea  was  preferred  (/).    So  in  case  for  '"  c^b^- 
obstructing  ancient  lights,  a  custom  of  London  to  build  on  an  ancient 
foundation  to  any  height,  might  liave  been  given  in  evidence  by  the  de- 
fendant (u) ;  and  though  a  license  must  have  been  pleaded  in  trespass, 
yet  it  was  ^e  practice  to  admit  it  in  evidence  in  an  action  on  the  case 

With  respect  to  actions  for  a  libely  or  slanderous  toordsy  we  will  con-  slander. 
sider,  1st,  When  it  was  sufficient  to  plead  the  general  issue;  2dly,  When  acSou8"for 
there  must  have  been  a  special  plea  of  justification^  and  how  it  should  be  slander  in 

framed.  Erf?ro"u!c 

1st.  Consistently  with  the  relaxation  which  had  obtained  in  other  ac-  recent 
tions  on  the  case,  the  defends.nt  might  upon  the  general  issue  defend  him-  rolos. 
self,  if  there  had  been  a  release,  or  accord  and  satisfaction  (y).  And  it 
was  clear  that  if  he  denied  or  disapproved  any  of  the  *material  facts  [*492] 
which  essentially  constituted  the  gist  or  cause  of  action,  tlie  general  issue 
woidd  suffice ;  as  if  he  disputed  the  publicaOon  of  the  scandal,  or  that  it 
concerned  the  plaintiff,  or  did  not  bear  the  meaning  which  was  affixed  to 
it  in  the  declaration,  and  which  the  plaintiff  had  bound  himself  to  estab- 
lish, so  that  there  was  a  fatal  variance ;  or,  the  words  not  being  action- 
able without  tlie  aid  of  special  damage,  that  no  such  injury  had  occurred, 
<fec.  (z).  So  where  the  defence  was,  that  the  libel  or  slander  was  pub- 
lished or  spoken,  not  in  the  malicious  sense  imputed  in  the  declaration, 
but  in  an  innocent  sense^  or  upon  an  occasion  which  warranted  the  publi- 
cation, the  sam3  might  have  been  given  in  evidence  under  the  general  issue, 
bocause  it  proved  that  the  defendant  was  not  guilty  of  the  malicious  slan- 
der as  charged  in  the  declaration ;  as  if  the  words  were  spoken  by  the  de- 
fendant as  counsel,  and  were  pertinent  to  the  matter  in  question  (a)  (1) ; 
or  were  written  or  spoken  in  confidence,  and  without  malice,  as  when  a 
master  honestly  and  fairly  had  given  the  character  of  a  servant  to  one 
who  asked  his  character  with  a  view  to  hire  him  (6)  (2);  or  if  the 
words  were  innocently  read,  as  a  story  out  of  history  (c) ;  or  were  spo- 
ken through  concern  (d) ;  or  in  a  sense  not  defamatory  (e) ;  for  by  so 

(0  1  Kol.  R.  438;  Cro.  Eliz.  871,  900.    But  P.  621 ;  1  B.  &  Aid.  233. 

now  see  2  Bing.  N.  C.  114.  (6)  Bui.  N.  P.  8;  1  T.  R.  110;  I  B.  &  P. 

(u)  1   Com.  Rep.  273;  1   Wils.  45,  175;  2  523;  8  B.  &  C.  584;  3  M.  &  R.  101,  S.  C. 

Mod.  274.     See  as  to  siich  ctutomB,  3  Citr.  &  Aliter  if  express  malice,  &c.  in  the  master,  id. ; 

P.  615.  3  B.  &  P.  587. 

(x)  8  East,  308;  2  Mod.  6,  7.  (c)  Cro.  Jac.  91. 

{y)  Ante;  1  Stark.  Rep.  97.  (d)  1  Lev.  82. 

{z)  See  po'd,  as  to  the  qnalities  of  pleaa,  t  [e)  4  Rep.  12  b;  Feake  R.  4;  1  Campb.  48; 

Stark.  Slander,  2d  edit.  454,  464,  465.  7  Tannt  431 ;  4  Price,  46,  S.  C. 

(a)  Cro.  Jac.  90;  Poph.  96;  see  Holt,  C.  N. 


(1}  15  IVIass.  50.  Bat  it  is  a  libel  in  England,  to  pablish  a  correct  speech  of  counsel  in  a 
case,  tliooo^h  the  facts  of  the  case  and  the  law  as  applicable  to  them,  may  be  published.  Plint 
V.  Pike,  6  Dowl.  &  Kyi.  528.  And  it  is  no  justification  to  an  action  for  a  libel  in  a  newspaper, 
that  the  matter  corap'aitied  of  is  a  true,  fair,  just,  and  correct  account  of  proceedings  which 
took  place  at  public  police  office  in  the  course  of  a  preliminary  inquiry,  openly  and  publicly 
conducted  before  a  justice,  upon  a  criminal  charcre  ajrainst  the  pl'aintiflf,  although  published  with 
no  scauddlous  defamatory,  unworthy  or  uulawfu!  motive,  but  merely  as  public  news.  Duncan  v, 
Thwait&i,  5  Dowl.  &  Ryl.  447.     See,  however,  as  to  the  right  to  publish  a  correct  account  of 

i'udidal  proceedings.   Commonwealth  v.  Blanding,  3  Pick.  804;  Clark  t7.  Binney,  2  Pick.  117. 
n  an  action  of  slander,  for  charging  the  plaintiff  with  perjury  in  a  judicial  proceeding,  the  defend- 
ant on  a  plea  of  not  guilty  (though  not  permitted  to  prove  the  fcdsttj/  of  the  words  spoken  by  the 
flaintifF)  may  prove  what  those  words  were,  in  mitigation  of  damages.    Grant  v.  Hover,  6  Muiaf. 
3.  • 

(2)  3  Pick.  315.    Per  Parkeb  C.  J. 
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IN  CASE,  showing  the  manner  and  occasion  of  speaking  the  words,  the  defendant 
for  Zander  P^oved  that  they  were  not  spoken  with  malice.  But  in  most  of  the  foro- 
in  particu-  going  instances,  the  defendant  miff  hi  have  pleaded  those  matters  sj^ecially 


lar 


(/),  for  a  defendant  should  never  be  compelled  to  rely  alone  on  tlie  gene- 
ral issue  when  he  confessed  the  words,  and  justified  them,  or  cdnfessod  the 
words,  and  by  special  matter  showed  ihfiX  they  were  not  accountable  (^) ; 
but  recently,  before  Reg.  Gen.  Hil.  T.  4,  W.  4,  it  had  become  more  usual 
to  give  them  in  evidence  under  the  general  issue  (A). 

So,  under  the  general  issue,  the  defendant  might,  in  an  action  for  a  libel 
upon  the  plaintiff  in  his  business  of  a  bookseller,  accusing  him  of  publish- 
ing immoral  works,  adduce  evidence  to  show  that  the  supposed  libel  was 
a  fair  stricture  upon  the  general  run  of  the  plaintiff's  publications  (i). 
[*493]  And  it  was  not  necessary  to  plead  specially  that  the  *defendant  acted  and 
spoke  in  his  character  of  a  judge,  or  juror,  or  a  party,  or  witness,  in  a  ju- 
dicial proceeding,  in  uttering  the  supposed  slander ;  or  that  the  publication 
was  procured  by  the  contrivance  of  the  plaintiflF  with  a  view  to  an  action 
(/c),  and  it  has  been  held,  in  an  action  on  a  libel  in  a  hand-bill,  offering  a 
reward  for  the  recovery  of  certain  bills,  and  stating  that  the  plaintiff  was 
suspected  of  having  embezzled  them,  that  the  defendant  may  show  under 
the  general  issue  that  the  hand-bill  was  published  bona  fide  with  a  view  to 
the  protection  of  persons  liable  on  the  bills,  or  to  the  conviction  of  the 
offender  (/). 

It  appears  to  be  a  doubtful  question,  whether  in  an  action  for  a  libel  or 
slander,  the  defendant  could  be  admitted  to  prove  in  mitigaiion  of  damor 
ges^  facts  showing  grounds  of  suspicion^  short  of  actual  proof  of  the  plain- 
tiff's guilt ;  or  that  he  was  a  person  of  general  bad  character;  or  that  there 
was  a  general  rumor  that  he  committed  the  act  with  which  he  was  charged. 
There  are  some  decisions  and  dicta  that  such  evidence  might  be  received 
to  reduce  the  damages,  on  the  ground  that  it  was  material  in  estimating 
the  extent  of  injury  the  plaintiff  had  received  (m).  But  that  doctrine,  at 
least  as  regarded  the  admissibility  of  evidence  of  the  plaintiff's  general  bad 
character  and  repute^  was  denied  in  the  case  of  Jones  v.  Stephens,  in  the 
Court  of  Exchequer  (n) ;  which  was  an  action  for  a  libel  on  the  plaintiff 
in  his  diameter  of  an  attorney,  and  containing  general  reflections  on  his 


{/)  But  Mr.  Starkie  observes,  "tliat  in  all 
cases  where  the  circuinstauces  and  occasion  of 
tlie  8X)eaking  the  words  or  publishine  the  libel 
do  not  afford  an  absolute  bar  to  me  action, 
without  regard  to  the  defendant's  motives  and 
intention,  but  merely  throw  it  on  the  plaintiff 
to  prove  malice  in  fact,  the  defendant  cannot 
plead  such  occasional  circumstances  specially, 
out  must  plead  the  general  issue."  Stark, 
on  Sland.  2d  edit.  457 ;  see  4  B.  &  Aid.  605. 
According;  to  this  it  could  not  be  specially 
pleaded  that  the  defendant  uttered  the  words 
m  giving  the  plaintiff,  his  servant,  a  character, 
&c. 

(g)  4  Rep.  14  n. 

(h)  1  Sannd.  1.%,  note  I  and  notes,  5di 
edit. 

(t*)  I  Campb.  350. 

(k)  1  Stark.  Slander,  2d  edit.  456,  460;  3 
New  Rep.  141 ;  5  Ksp.  R.  13;  3  Campb.  323. 
By  an  M.  P.  1  M.  &  Set.  273. 

(I)  1  M.  &  M.  461,  coram  Tindal,  C.  J.    Wb 


lordship  said,  "tlie  defence  here  is,  not  that  tiic 
chaige  was  true,  but  that  the  defendant  acted 
bona  fide  in  making  it." 

Cm)  See  Peake,  Ev.  App.  xcii.  3d  ed.  App. 
xciv.  4th  ed.  328;  2  Camp.  251 ;  1  M.  &  Sel. 
284,  286,  n.;  Holt,  N.  P.  R.  ^99,  307;  Phil. 
Ev.  7th  edit.  See  1  M.  &  M.  47,  cited  jntst, 
532.  This  was  considered  vexata  guestio,  in  6 
Bing.  223,  224.  The  subject  is  well  discussed 
in  2  Stark,  on  Slander,  2d  ed.  87,  &c.  In 
Waitham  r.  Weaver,  1  Dow.  &  Ry.  N.  P.  R. 
10,  CS.  C.  in  11  Price,  257,  but  difRsrently 
stated^  it  seems,  a  distinction  was  taken  be- 
tween proof  of  facts  showing  suspicion  and 
proof  of  rumorSf  viz.  that  at  all  events  Jatts 
cannot  be  proved  under  the  general  issue  in 
mitigation  of  damages.  The  plaintiff  is  not 
permitted  upon  the  general  issue  to  prow  the 
tmtii  of  the  Ubel,  2  Stark.  R.  93;  2  Selw.  N.  P. 
1197. 

(n)  11  Price,  235. 
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professional  conduct  and  respectability ;  the  defendant  pleaded  the  gene-   ''^  case. 
ral  issue,  and  several  pleas  of  justification,  some  of  which  alleged  in  very  Inactions 
general  terms,  that  the  plaintiff  had  conducted  himself  in  an  unprofcs-  ^  partic- 
sional  and  disreputable  manner ;  on  the  trial  the  defendant  proposed  to  uiar. 
prove  by  witnesses,  in  support  of  pleas  of  justification,  and  in  contradic- 
tion of  the  general  averment  in  the  declaration  that  the  plaintiff  had  carried 
on  the  profession  and  business  of  an  attorney  \\ath  great  credit  and  repu- 
tation, that  the  plaintiff  was  of  general  bad  character  and  repute  in  his 
business  of  an  attorney,  but  the  evidence  was  rejected  by  the  Chief  Baron 
as  inadmissible :  and  on  motion  afterwards  for  a  new  trial,  the  Court  of 
Exchequer  was  of  opinion,  and  *held,with  many  forcible  observations,  that  [*494] 
such  evidence  was  not  admissible,  either  in  mitigation  of  damages,  or  in 
support  of  any  of  the  allegations  contained  in  fiie  pleas  of  justification. 
But  in  a  subsequent  case  it  was  held,  that  if  a  justification  had  been 
pleaded,  tliough  the  evidence  might  fall  short  of  satisfying  the  jury  that 
the  strict  legal  offence  was  committed  by  the  plaintiff,  yet  they  may  take 
the  facts  into  their  consideration  in  estimating  the  damages  (o).     It  is 
matter  of  prudence,  depending  on  the  facts  of  each  case,  whether  or  not 
to  plead  a  justification.     If  the  evidence  will  either  establish  the  plaintiff's 
guUt,  or  at  least  establish  his  culpable  conduct,  it  seems  in  general  advisa- 
ble to  plead  a  justification  as  generally  as  may  be  admissible. 

In  Saunders  v.  Mills  (p),  the  Court  of  Common  Pleas  held  that  the  de-  when  and 
feudant,  in  mitigation  of  damages,  might  show  that  he  copied  a  libellous  !*ow  to 
report  of  an  action  from  another  newspaper  into  his  own,  and  so  was  not  ™cialiy. 
the  inventor  of  the  slajider,  and  consequently  had  less  of  malice  against 
the  plaintiff;  but  tliat  he  could  not  prove  tliat  it  had  appeared  concurrently 
in  several  other  newspapers. 

2dly.  When  the  defendant  must  m>€ciaUy  justify  the  libel  or  slander^ 
and  how  the  plea  should  be  framed.  It  is  now  well  settled,  that  in  an  ac- 
tion for  a  libel  or  slanderous  words  the  defendant  cannot  under  the  general 
UsuBj  give  in  evidence  th^  truth  of  the  matter,  or  any  part  of  it,  even  in 
mitigaiionof  damages;  but  must  justify  specially  (1),  stating  the  partic- 
ular facts  which  evince  the  truth  of  the  imputation  (5^) ;  and  the  rule 
holds  whether  the  imputation  upon  the  plaintiff's  character  be  of  a  general 
or  specific  nature  (r).  But  in  an  action  for  words  not  actionable  in  them- 
selves, it  was  held,  that  evidence  of  their  truth  might  be  given  in  evidence 
imdw  the  genial  issu£  («).  In  framing  a  plea  of  justification  of  the  ti-uth, 
care  must  be  taken  to  observe  the  following  rules :  1st,  It  is  necessary, 
although  the  libel  contain  a ^e/ieraZ  imputation  upon  the  plain tfff's  charac- 
ter, that  the  plea  should  state  specific  facts,  showing  in  what  particular  in- 

(o)  Chalmers  v.  Shackle  and  others,  6  Car.  &  other  words  not  stated  m  his  declaration  to  show 

P.  475.  malice,  &c.  (see  ante,  406,)  the  defendant  may. 

S)  6  Bin^.  213.  nnder  the  pieneral  issue,  prove  tlie  trath  of  such 

)  See  Stra.  1300;  Willes.  20,  24;  1  Sannd.  words,  2  Stark.  Bep  456.     'n  o  defendant  can-  . 

130,  n.  1,  243,  c.  n.  1 ;  1 1  Price,  235;  Selw.  N.  not  be  allowed  to  prove  thm    v  plaintiff  libdled 

P.  Slander,  IV.  Libel,  II.;  3  C.  &  P.  612;  1  him,  8  B.  &  C.  113;  4  1).  o:  K.  670,  S.  C;  1 

Stark.  Slander,  2d  ed.  465.  B.  ft  M.  422. 
(r)  Id.;  Willes,  24.    Bnt  if  the  plaiDtiff  prove  (s)  1  M.  ft  M.  1. 


\1)  Vide  Sheppaid  v.  Menill,  13  Johns.  475. 
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IN  CASE,  stances,  aiid  in  what  exact  manner  he  has  misconducted  himself  (f) ;  2dly, 
In  actions  fhe  matters  set  up  by  way  of  justification  should  be  strictly  conformable 
inVartic-^  with  the  slander  laid  in  the  declaration,  and  must  be  proved  as  laid,  at 
ukr.  least  in  substance  (ti) ;  and,  8dly,  if  the  matter  of  justification  can  be 

extended  to  *the  whole  of  the  libel  or  slander,  the  plea  should  not  be  con- 
fined to  part  only,  leaving  the  rest  unjustified  (v). 

It  is  now  decided,  that  in  an  action  for  a  l^el,  \t  is  not  a  good  plea 
that  the  libellous  matter  was  communicated  to  the  defendant  by  a  third 
person,  whose  name  the  defendant  disclosed  when  he  published  the  state- 
ment (a:)  (1).  And  it  is  extremely  probable  that  the  same  general  doc- 
trine would  be  applied  to  oral  slanders  (y).  At  all  events,  this  defence, 
if  any,  should  be  specially  pleaded  (z).  And  it  would  be  necessary  to 
state  in  the  plea,  in  hoec  verJa,  the  very  words  used  by  the  author  (a) ; 
and  to  give  a  cause  of  action  against  the  latter,  by  showing  that  he  spoke 
the  woj^s  falsely  and  maliciously ;  and  also  to  allege  that  the  defendant 
believed  what  he  heard,  and  repeated  the  words  on  a  justifiable  occasion 
(6). 

It  appears  to  be  doubtful  whether,  if  the  defendant  reply  upon  the  de- 
fence that  the  publication  was  no  more  than  a  true  and  correct  report  or 
account  of  a  judicial  proceeding  (12),  he  must  plead  the  matter  specially 
((?).  That  he  may  plead  this  matter  cannot  be  doubted,  and  it  is  usujd 
and  better  to  adopt  that  course.  It  has  been  decided  that  in  an  action  for 
a  libel,  purporting  to  be  a  report  of  a  coroner's  inquest,  endencc  of  the 
correctness  of  the  report  is  admissible  under  the  general  issue  in  mitiga- 
tion of  damages  (d)  ;  but  that  no  evidence  of  the  tnith  or  falsehood  of  flie 
facts  stated  at  the  inquest  is  admissible  on  either  side  (e). 

Where  in  an  action  for  a  libel,  which  purported  to  be  a  report  of  a  tri- 
al, the  defendant  pleaded  that  the  supposed  libel  was  in  substance  a  true 


(0  IChifl  rale  is  considered  and  illustrated  bj 
examples  in  considering  certainty  as  one  of  tiie 
qoalities  of  a  plea  of  justification. 

(m)  ("ro.  Jac.  676,  578;  Cro.  Eliz.  623;  13 
East,  554;  2  B.  &  C  678;  4  D.  &  R.  230,  S. 
C. ;  1  Stark.  Slander,  2d  ed.  480. 

{v)  $ee  an  instance,  1  Stark.  Slander,  2d  ed. 
484;  Mountney  v.  Watton,  2  B.  &  Adol.  673. 

(x)  De  Creapigney  v.  WeUesley,  2  M.  &  P. 
695;  5  Binir.  392;  3  Bar.  &  Cres.  24;  4  D.  & 
R.  695.  S.  C. 

(v)  See  id,;  10  B.  &  C.  263. 

(z)  See  7  T.  R.  17;  2  East,  326;  5  Id.  463; 
Holt,  N.  P.  R.  533;  1  Stark.  Slander,  2d  ed. 
473. 

ta)  2  East,  426. 

(b)  M'PheiBon  v.  Daniels,  10  B.  &.  C.  263; 


and  see  further  3  Bar.  &  Cres.  24 ;  4  D.  &  R. 
695,  S.  C,  as  to  requisites  of  such  a  plea. 

(c)  1  B.  &  P.  525 ;  1  Stark.  Slander,  2d  ed. 
468  to  473;  see  ante,  491,  492. 

{d)  See  antCt  ^^3.  As  to  its  being  no  defence 
tiiat  the  publication  was  a  correct  report  of  \p^ 
liminary  inquiry,  see  1  B.  &  Aid.  379;  3  B.  ti 
C.  556;  5D.  ^R.  447,  S.  C. 

(«)  2  C.  &  P.  470;  1  M.  &  M.  46;  S.  C.  cor. 
Tenterden  0.  J.  His  Lordship  is  reported  in  1 
M.  &  M.  Reports,  to  have  said  that  proof  of  the 
correctness  of  tlie  report  being  short  of  a  jun«- 
diction,  was,  upon  the  general  principle,  admis- 
sible, as  governing  the  damages ;  but  that  he 
should  express  no  opinion  whetlier,  if  pleaded, 
there  would  have  been  a  defence.  See  ante,  493, 
note  (m). 


(1 )  See  Jackson  v.  Stetson,  15  Mass.  48.  It  has  been  held  that  such  plea  was  not  admissible  in 
an  action  for  a  libel.  Dole  v.  Lyon,  10  Johns.  446,  where  the  cases  of  Davis  v.  Lewis,  and  li^t- 
land  r.  Goldncy,  were  considered,  and  the  application  of  the  rule  to  written  slander  was  denied, 
and  Kent,  C.  J.  observes,  that  it  may  be  well  questioned  whether  even  this  rule  as  to  slanderous 
words  ought  not  to  depend  upon  the  quoanimo  with  which  the  words,  with  the  name  of  the  autiior, 
are  repeated.  In  the  case  of  The  Earl  of  Leicester  9.  Walter.  2  Caropb.  251,  which  was  an  action 
for  a  libel.  Sir  James  Mansfield  C.  J.  allowed  genersl  suspicion  and  report  to  be  given  in  evidenoe 
under  the  general  issue.  See  also  Kennedy  p.  Gregoxy,  Morris  v,  Dnane,  1  Binn.  85 ;  Coleman  v. 
Sonthwick,  9  Johns.  45. 

(2)  See  ante,  page  492,  and  note. 
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account  aad  report  of  the  trial,  it  was  held,  upon  demurrer,  that  the  plea  »^  c.kbh. 
was  bad ;  for  it  should  have  shown  the  facta ^  so  that  it  might  appear  on  J"  ^^^21 
record  whether  the  report  were  true  in  substance,  and  should  not  have  i^  particu- 
stated  the  mere  inference  or  conclusion  which  the  defendant  drew  from  lar. 
that  which  transpired  at  the  trial  (/).     Upon  the  same  ground  the  follow- 
ing case  was  decided : — ^A  libel  purporting  to  be  a  speech  of  counsel  at 
the  trial  of  the  plaintiff  on  a  crimmal  charge ;  and  it  is  stated,  after  set- 
ting out  the  speech,  that  a  witness  *was  called  who  proved  all  tliat  had  [  *496  ] 
been  stated  by  counsel,  and  that  the  defendant  was  immediately  after  that 
acquitted  upon  a  defect  in  proving  some  matter  of  form.    Tlie  plea  stated 
that  in  fact  such  speech  was  made,  and  that  the  witness  called  proved  all 
that  had  been  so  stated;  but  it  did  not  set  out  the  evidence^  or  justify  the 
ti'uth  of  the  charges  made  in  the  counsel's  speech ;  and  the  Court  held 
that  the  plea  was  therefore  insufficient  (g*).     Where  part  of  a  publication 
consists  of  a  report  of  judicial  proceedings,  and  the  rest  of  comment,  since 
the  separation  and  discrimination  of  each  part  necessary  for  the  purpose 
of  defence,  the  defendant  ought  to  take  upon  himself  the  burthen  of  mak- 
ing it,  in  order  that  the  Court  may  see  what  part  he  means  to  justify ;  and 
the  plea  will  be  defective  if  it  do  not  specifically  point  out  the  exact  parts 
which  it  is  intended  to  justify  as  being  a  correct  report  (A). 

To  a  declaration  for  a  libel,  described  as  contained  in  the  report  in  a 
newspaper  of  a  magisterial  inquiry,  a  plea  that  the  several  matters  and 
things  in  the  supposed  libels  contained  were  true,  it  is  bad ;  because 
it  is  uncertain  whether  it  means  that  the  report  in  the  newspaper  was  a 
true  report  of  the  proceedings,  or  tliat  the  facts  mentioned  in  it  were  true ; 
and  if  the  latter  were  the  meaning,  then  the  plea  is  much  too  general  (t). 

And  a  plea  alleging  that  the  siipposed  libel  is  justifiable,  because  it  is  a 
true  report  of  a  trial,  &c.  is  defective,  if,  in  setting  out,  as  is  necessary, 
the  evidence,  &c.  which  was  given,  it  appear  therefrom  that  the  account, 
or  report  is  not  warranted  by  such  evidence,  or  that  the  libel  contains  un- 
justifiable comments  and  observations  by  the  writer  (Ar).  It  is,  however, 
in  general  sufficient  that  the  report  of  the  former  proceedings  was  in  sub- 
stance correct  and  faithful ;  and  although  the  plea  should  show  the  facts 
and  detail  the  evidence,  &c.  it  need  not  contain  every  word  uttered  at  the 
trial.  (J), 

Consistently  with  the  elementary  principle  of  pleading,  that  pleas  of  jus- 
tification, or  in  avoidance,  must  confess  the  fact  to  which  they  are  applied, 
it  is  essential  that  a  special  plea  jiistifying  the  publication  of  slanderous 
matter  should  admit  the  libel  or  words  complained  of ;  and  the  plea  will 
bo  bad  if  it  show  a  publication  of  words  substantially  different  from  those 
laid  in  the  declaration  (jn). 

It  is  also  a  rule  applicable  as  well  to  pleas  justifying  slander  as  other 


(/;  4  B.  &  a  473 ;  6  D.  &  R.  5S8,  S. 
C. 

(O)  4  B.  &  C.  605 ;  and  see  2  B.  &  Adol. 
673 

(h)  7  East,  492. 

(0  3  B.  &  C.  550 ;  5  D.  &  R.  447,  S.  0. 
It  has  also  been  decided  that  the  pablication  of 
proceedings  licfore  a  magistrate  cannot  be 
justified  on  the  ground  of  its  being  a  correct 
report  of  such  proceedings,  where  the  mat- 
ter brought  before  him  is  not  so  brought  in 
his  judicial  character  or  in  discharge  of  his 
magisterial  functions,  3  Bar.  &  Oka,  24;  4 


D.  &  R.  695,  S.  C. 

(k)  Sec  3  ii.  &  C.  556 ;  5  D.  &  R.  447 ;  S. 
C. ;  3  B.  &  Aid.  702 ;  7  Moore,  200,  S.  G.  in 
error ;  6  Bing.  213. 

(0  See  per  Littledale,  J.,  4  B.  &  C.  483; 
6  D.  Sl  R.  533,  S.  C. ;  and  see  1  Bing.  403,  as 
an  authority  for  the  position,  that  it  is  suffi- 
cient that  the  auhatance  of  the  libel  be  justified 
and  proved. 

Cm)  See  10  B.  &  C.  263;  Cro.  Eliz.  239, 
153;  Jones,  307  ;  1  Saund.  244  c.  note.  And 
per  Tindal,  0.  J.,  6  Bing.  593. 
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IK  CASE,  special  pleas,  that  they  should  not  be  extended  to  the  justification  *497  of 
for  Zander  "^^^'®  ^'^^'^  *^^®  matter  to  which  in  the  commencement  of  this  plea  tlie  defend- 
in  partiju-  ^'^^  prof 69968  to  plcad.  This  rule  will  be  considered  fully  hereafter.  We 
lar.  may,  however,  here  mention,  as  an  example  to  the  rule,  that  if  the  libel  be 

that  the  plaintiff,  a  proctor,  had  been  "  (hrice  suspended  for  misconduct," 
a  plea  to  the  whole  declaration  showing  only  one  suspension,  is  ill  on  de- 
.  murrer  (n).     As,  however,  such  libellous  matter  is  divisable,  a  plea  as  to 
one  suspension,  justifying  tlie  libel /?ro  tanto^  is  sustainable  (o). 

•  Care  should  therefore  be  taken  to  confine  the  plea  in  the  introductory 
part  to  the  exact  portions  of  the  libel  or  slander  which  can  be,  and  after- 
wards are,  justified.  In  eniunerating  siich  portions  it  is  not  usual  to  re- 
peat and  set  out  the  matter  \\\  hcdc  verba ;  (viz.  "as  to  the  following 
parts  of  the  said  supposed  libel,  to  wit,  &c.  the  said  defendant  says,  Ac"); 
but  a  general  reference  to  such  parts  of  the  slauder  as  arc  justified  may 
be  sufficient,  if  the  court  can  see  with  certainty  what  parts  are  referred 
to.  Thus,  if  the  reference  be  "  to  so  much  of  the  said  supposed  libel  as 
imputes  to  the  plaintiff  perjury,"  &c.  (as  the  case  may  be,)  "  the  defend- 
ant saith,"  Ac;  that  would  be  sufficient,  without  repeating  all  these 
parts  again,  which  would  tend  to  prolixity  of  pleading,  and  ought  to  be 
avoided  (/?).  And  where  the  libel  was  that  the  plaintiff,  proctor,  had 
been  "  suspended  three  times  for  extortion,  once  by  Lord  S.  and  twice  by 
Sir  J.  N."  and  the  plea  was,  as  to  so  much  of  the  libel  as  imputed  tliat 
the  plaintiff  had  been  "  once  suspended,"  showing  a  suspension  by  Sir  J. 
N.,  it  was  held  that  the  plea  sufficiently  designated  the  matter  to  which  it 
was  meant  to  be  applied  (^). 

The  plea  of  justification  need  not  expressly  deny  the  innuendoes  and 
epithets  contained  in  the  declaration ;  for  if  the  fact  be  justified,  the  mo- 
tive, intention,  and  mamier  are  immaterial  (r). 

The  reasons  which  render  it  expedient  or  injudicious  in  certain  cases 
to  justify  specially  in  an  action  for  slander  or  a  libel,  will  be  pointed  out 
upon  a  future  occasion. 

It  was  always  necessary  to  plead  the  statute  of  limitations  specially  (s). 

Pica  of  By  the  statute  8  &  9  W.  3  (/)  no  retaking  on  fresh  pursuit  shall  be 

tra'decL  ^^^^  ^'^  evidence  on  the  trial  of  any  issue  in  any  action  of  escape  again^  t 

ration  in     the  marshal,  &c.  unless  the  same  shall  be  specially  pleaded,  nor  shall  any 

case  for  an  special  plea  be  received  or  allowed,  unless  oath  be  first  made  in  writing 

escape.       i^y  ^jj^  defendant,  and  filed  in  the  proper  office,  that  the  prisoner,  for 

whose  escape  such  action  is  brought,  did  escape  without  his  *498  consent, 

privity  or  knowledge  (w.)     The  plea  of  recaption  must  show  that  the 

party  was  retaken  before  the  action  for  the  cj?cape  was  brought  (2:.)     A 

plea  that  the  prisoner  escaped  without  the  gaoler's  default,  and  returned 

before  action  brought,  should  allege  a  detention,  and  tliat  it  continued  to 

the  time  of  action,  or  that  it  has  been  terminated  by  legal  means  (y.) 

In  general,  when  the  defence  consists  of  matters  of  law^  though  the 

(n)  6  Bing.  266.  (a)  2  Sannd.  63  a. 

io)  6  Bing.  587.  it)  8  &  9  Will.  3,  c.  27,  s.  6. 

(p)  See  per  Ij&  Blanc,  J.,  7  East,  507;  and  \u)  2  T.  R.  196;  3  Salk.  150. 

Tindal,  C.  J.,  6  Bing.  593.     See,  however,  an-  {x)  Stra.  873 ;  Sehv.  N.  P.  Debt,  DL  6^  ed. 

te,  496.  630.    Form  of  plea,  post,  vol.  iii. 

(17)  6  Bing.  587.  (^)  11  East,  406. 

{r)  Burr.  807 ;  1  Stark.  Slander,  2d  ed.  476. 
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defendant  was  at  liberty  to  give  the  matter  in  evidence  under  the  general  ^w  case. 
issue,  he  might-  always  plead  it  specially  (z) ;  and  this  was  frequently  In  acrions 
advisable  when  there  was  no  fact  disputed  but  only  a  point  of  law  which  [n'JjJS*^^ 
might  be  decided  upon  demurrer,  or  on  It  writ  of  error ;  or  where  the  \a^^  ^ 
plaintiff,  by  his  replication,  would  be  compelled  to  admit  one  or  more  ma- 
terial facts  in  the  plea,  and  would  not  be  at  liberty  io  reply  de  injuria^ 
and  consequeiitly  the  defendant's  proof  rendered  less  difficult  (a)  (A).. 


(«)  2  Mod.  274,  276;  3  Mod.  166;  Com. 
Bep.  273;  I  Wills.  64,  175;  Doc.  Plac.  203; 
Cro.  Eliz.  871,  900 ;  and  see  in  general  4  Bar. 

6  Creit.  552.  553. 
(a)  2  Mod.  277  ;  1  Stra.  5  ;  1  B.  &.  P.  80 ; 

Cro.  Eliz.  539;  I  East,  217 ;  1  P.  Wms.  258, 
259  ;  soe  fiirther  as  to  this,  post. 

(A)  In  regard  to  injuries  to  persons  rela- 
tively, in  an  action  on  the  case  for  the  seduc- 
tion of  the  plaintift's  daughter,  per  quod  ser- 
vitium  amiiity  the  defendant  under  the  plea  of 
not  guilty,  may  insist  that  the  daughter  was 
not  ner  father's  servant    Holloway  r.  AbcU, 

7  C.  &  P   582. 
Injuries  to  personal  property^  and  breach  of 

duty  on  contract.  The  rales  of  Hil.  T.  4  \V. 
4,  give  the  following  examples,  of  the  effect  of 
the  general  issue  in  this  branch  of  action. 

**  In  tliis  form  of  the  action  against  a  car- 
rier ttie  plea  of  not  guilty  will  operate  oa  a 
denial  of  the  loss  or  damage,  but  not  of  the 
receipt  of  the  goods  bv  the  defendant  as  a 
carrier  for  him,  or  of  the  purpose  for  which 
they  were  received.  In  actions  for  an  escape, 
it  will  operate  as  a  denial  of  the  neglect  or 
default  of  the  sheriff  or  his  officers,  but  not  of 
Uie  debt  judgment  or  preliminary  proceed- 
ings.'' Reg.  Gen.  Hil.  T.  4  W.  4  In  an 
action  against  a  railway  company  for  the  loss 
of  goods  delivered  to  them  as  common  car- 
riers, the  defendants  pleaded  that  under  the 
provisions  of  the  act  of  parliament  constituting 
the  company,  they  were  not  liable  for  any 
articles  taken  with  them  by  passengers,  ex- 
cept articles  of  clothing  of  a  certain  weitfht 
and  size,  and  that  the  goods  lost  *by  the 
plaintiff  were  to  be  conveyed  with  him  as  a 
passenger,  and  were  not  articles  of  clothing ; 
and  it  was  held  that  the  plea  was  an  aigu- 
mentative  traverse  of  the  goods  having  been 
dclivei-cd  to  be  carried,  and  of  the  defendants' 
liability,  and  amounted  to  the  general  issue, 
as  the  plaintiff  must  have  shown,  under  the 
plea  of  not  guilty  that  the  case  was  not 
within  the  provisions  of  t''3  act  and  must 
have  shown  the  existence  of  a  special  contract, 
in  order  to  make  the  company  liable.  Elwall 
V.  Gr<uid  Junction  Railroad  Co.,  5  M.  &  W. 
669. 

Sheriffs  for  false  returns*  In  an  action 
against  the  sheriff  for  a  false  return  of  nuUa 
bona  to  a  writ  of  fieri  facias^  not  guilty  puts 
in  issue  only  tlic  &ct  of  the  slieriff  Having 
the  money  in  his  hands,  and  making  the  re- 
turn alleged,  and  it  is  not  competent  to  him 
under  that  plea  to  set  up  as  a  deience  the  bank- 
ruptcy of  the  debtor  before  the  execution  of  the 
writ  Wright  V.  Lainson,  2  M.  &  W.  739,  or 
an  assignment  by  him  of  his  goods  to  a-  third 
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puty.  Lewis  v.  Alcock,  3  M.  &  W.  188. 
Whero  in  an  action  against  the  sheriff  for  not 
selling  goods  witiiin  a  reasonable  time  under  a 
writ  of  ^.  fa.  and  falsely  returning  that  the 
goods  remained  in  his  possession  for  want  of 
buyers,  a  plea  that  tiie  defendant  could  not,  nor 
might,  nor  ought  to  have  sold  the  goods  under 
or  by  virtue  of  the' writ,  or  to  liave  raised  there- 
out the  monies  indorsed  to  be  levied  within  the 
space  of  time  in  the  declaration  mentioned, 
was  held  bad,  as  amounting  to  the  general 
issue.  Rowe  v.  Ames,  6'M.  &  W.  747.  In 
an  action  against  the  sheriff  for  a  false  return 
of  nulla  bona  X.O  a  writof^'.^rt.  the  p'aintiff 
alleged  that  the  defendant  took  in  execution 
divers  goods  and  chattels  of  J.  R.  (the  judg- 
ment debtor)  of  the  value  of  the  monies  in- 
dorsed upon  tiie  writ  and  levied  the  same  there- 
out, tiie  defendant  pleaded  that  he  did  not  seize 
or  take  in  execution  any  goods  of  J.  R.  nor 
levy  thereout  the  monies,  in  tiie  declaration 
mentioned.  At  the  trial  it  was  proved  tiiat  tho 
sheriff  seized  goods  under  tiie  plaintiffs'  writ^ 
buf  that  the  proceeds  were  appropriated  to  the 
payment  of  anx^ars  of  rent,  and  a  claim  u])on 
a  prior  writ ;  and  it  was  held  tiiat  tiie  pica  must 
1)6  construed  with  rcfcrcnce  to  the  meaning  of 
the  declaration,  the  terms  of  whicli  it  adopted 
and  tiiat  it  traversed  in  effect,  that  the  defend- 
ant did  not  seize  anv  goods  liable  to  execution  at 
the  suit  of  the  j>laintiff,  and  that  tho  facts  estab- 
lished a  ^'ood  defence  to  the  action.  Heenan 
V.  Evans.  1  Dowl.  N.  S.  204. 

Recaption.  In'  an  action  ajrainst  the  mal^- 
shal  of  tiie  Queen's  Bench  Prison,  a  plea  al- 
leging that  while  the  prisoner  intended  and  was 
alx)ut  to  return  to  the  rules,  the  plaintifls  and 
others  in  collusion  with  them,  in  furtiier  pursu- 
ance of  tiie  fraudulent  contrivance,  &c.  wrong- 
fully caused  the  prisoner  to  be  arretted  and  de- 
tained until  a  wnt  could  be  sued  out  and  served 
on  the  marshal,  and  allcffing  that  had  not  the 
prisoner  been  so  coliusivelv  and  illegally  ar- 
rested and  detained,  he  could  have  retui-n^  to 
and  been  within  the  rules  before  the  commence- 
ment of  the  suit,  wa3  held  bad,  and  the  plain- 
tiffe  entitied  to  judgment,  non  alxstante  veredicto. 
Merry  v.  Chapman,  3  P.  &  S.  25. 

Negligence.  In  an  action  against  a  person 
for  negligentiy  driving  his  cart  and  horse 
against  the  plaintifTs  horse,  the  declaration 
being  framed  m  the  usual  form,  it  was  held  that 
the  defendant  under  the  plea  of  not  guilty 
could  not  show  that  he  was  not  the  person 
driving  and  that  the  cart  did  not  belong  to  him. 
Tavcrner  ».  Littie,  5  Bing.  N.  C.  678;  See 
also  Wheatie;r  v.  Patrick,  2  M.  &  W.  650. 
And  in  a  similar  action,  charging  the  defendant 
for  the  negligence  of  his  servant,  it  was  held 
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OF  THE  SEVEBAL  PLEA8. 


i2f  CASE.  Thus,  in  trover,  for  a  dog  the  defendant  might  plead  that  E.  F.  was  seised 
In  actions  in  fee  and  lord  of  a  certain  manor,  and  that  he  by  warrant  appointed  tlie 
f*^  Itfticu-'  d^f^"^*^^^  gamekeeper,  and  that  such  waiTant  was  duly  entered  with  tlie 
lar.  clerk  of  the  peace,  and  that  a*  certain  person  not  qualified  by  law  to  kill 

game  was  using  the  dog  for  the  destruction  of  game,  whereof  the  defend- 
ant took  him,  Ac. ;  to  which  plea  the  plaintiff  could  not  reply  de  ivjuriaj 
generally,  because  that  would  put  in  issue  the  seisin  in  fee  and  the  war- 
rant (6).  So,  in  case  for  an  injury  to  a  right  of  common,  the  defendant 
may  plead  as  a  justification,  a  right  of  common  by  grant  to  himself,  or 
that  he  acted  as  servant  to  the  owner  of  the  «oil  seised  in  fee,  and  thereby 
materially  lessen  the  evidence  which  he  would  otherwise  have  to  adduce 
on  the  trial  (<?).  The  statute  of  limitations  is  not  guilty  witliin  two  years 
in  an  action  for  verbal  slander  actionable  in  itself  (d) ;  or  within  six 
years  in  any  other  action  on  the  case  (e)  (1),  as  for  criminfd  conversation, 
or  debauching  a  daughter,  &c.  and  the  statute  must  in  this  action  bo 
specially  pleaded  (/). 


IN    TRO- 
VER. 


In  TROVER,  the  general  issue  is  not  guilty  ;  and  it  is  not  usual  in  this  ac- 
tion to  plead  any  other  plea  (2),  except  the  statute  of  limitations,  and  a 
[*499]  release  (jg).  The  bankruptcy  of  the  plaintiffs  when  it  was  a  *defencc, 
might  have  been  given  in  evidence  under  the  general  issue  (A).  The  de- 
fendant, however  was  at  liberty  to  plead  specially  any  thing  which  ad- 
mitted the  property  in  the  plaintiff,  and  the  conversion,  but  justified  the 
latter  (i).  We  shall  presently  see  how  extensively  the  Reg.  Gen.  Hil.  T. 
4  W.  4,  has  required  Oi^spdoial  plea  in  trover  (y).  The  statute  of  limita- 
tions must  be  specially  pleaded  (Jc) ;  and  it  seems  to  be  prejudicious  to 
plead  specially  a  former  recovery  or  verdict  in  a  prior  action  (Z)  (3). 


that  the  defendant  under  this  pica  could  not 
show  that  the  servant  was  not  his.  Hart  v. 
Crawley,  12  A.  &  E.  378.  If  the  accident 
arose  from  the  plaintiff* 9  negligence,  not  guilty 
is'  the  proper  plea,  and  a  pica,  stating  the  par- 
ticulars of  the  plaintiff's  ne^iligcnce  and  con- 
cluding with  a  special  traverhc.  was  held  bad. 
Gough  V  Bryan,  2  M.  &  W.  770.  In  case  bv 
the  executors  of  a  stockholder  against  the  Bank 
of  England,  for  refusing  to  transfer  Stock  of 
the  testatrix  and  to  pay  the  dividends,  the  facts 
that  nearly  all  the  stock  had.  been  transfeired 
and  sold  by  a  relative  in  the  life  time  of  the 
testatrix,  her  name  bein^  foi^d,  and  that  she 
had  the  means  of  knowing  of  the  transfer,  and 
had  been  guilty  of  gross  negligence  and  that 
the  defendants  were  not  to  blame,  are  available 
as  a  defence  under  not  g:nilty.  Coles  v.  Bank 
of  England,  10  A.  &  £.  437. 

Deceitful  warrantjf.  In  an  action  for  a  de- 
ceitful 'warranty  of  a  horse,  it  has  been  ruled, 
that  the  p'ea  of  not  guilty  puts  in  issue  both 
the  warranty  and  the  unsoundness, — in  short 
tlie  whole  declaradon  except  the  bai^ain  and 


sale,  that  being  matter  of  inducement.    Spen- 
cer V.  Dawson,  1  M.  &  Rob.  552. 

(h)  1  Wils.  315  ;  Cro.  Eliz.  539 ;  1  B.  &  P. 
80;  1  East,  217. 

(c)  2  Mod.  274, 277 ;  Cro.  EUz,  539 ;  ITHUes, 
619,620;  1  Stra.  5. 

(d)  r  Sid.  95 ;  Sir  W.  Jones,  196. 

(e)  21  Jac.  1,  c.  16,  s.  3. 

(/)  1  Lutw.  99 ;  2  Saund.  63,  n.  6. 

(^)  In  2  Campb.  558,  it  is  said  to  have  been 
considered  necessary  to  plead  a  release  spedaUj 
in  trover.    Sed  quaere. 

Ih)  7  T.  R.  301 ;  see  ante,  25. 

(i)  Ante,  498;    4   Mod.   424;    I   Stra.   5; 
Com.  Dip.  Pleader,  E.  14 ;  Cro.  Eliz.   539. 
The  case  m  2  Ld.  Raym.  886,  b  enon«»Qfl  as 
to  diis  point. 
/)  Po9t, 

:)  Ante,  497 ;  1  Lutw.  99.  Form  of  the 
plea,  8  B.  &  C  285.  The  statute  runs  from 
the  time  of  the  conversion,  though  the  plaiii- 
tiffwas  ignorant  thereof,  until  within  six  joan, 
5  Bar.  &  Cress.  149. 

(/)  See  ante,  477,  n.  (c) ;  1  Show.  146- 


lil 


(1 )  See  as  to  New  York,  2  Rev.  Stat  p.  295,  296,  8. 18, 19.    See  as  to  Pem^ylTania^  the  act 
of  27th  March,  1713,  sect  1,  2.    1  Sm.  Iaws,  77. 


(2)  Vide  Kennedy  v.  Strong,  10  Johns.  291. 

(3)  Hunt  V.  Cook,  19  Wend.  463. 
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• 
The  plea  in  denial  in  bepleyin  is  nan  cepit  modo  et  format  by  which  avowribs 
the  defendant  put  in  issue,  not  only  the  taking,  but  also  the  taking  in  the  p^^i^' 
place  mentioned  in  the  declaration  (wi)  (1).  But  the  defendanticould  not 
hare  a  return  of  the  cattle  under  that  plea,  and  therefore  if  he  want  such 
return,  he  should  plead  that  he  took  the  cattle  in  some  other  place,  de* 
scribing  it,  and  traverse  the  place  laid  in  the  declaration ;  and,  in  order  to 
hare  return,  should  avow  or  make  cognizance  (2),  stating  the  cause  for 
which  he  distrained  (n) ;  but  if  the  defendant  ever  had  the  cattle  in  the 
place  stated  in  the  declaration,  in  leading  them  to  the  pound,  though  he 
took  them  elsewhere,  he  should  avow  accordingly  (o).  Where  the  dis- 
tress is  for  poor's  rates,  the  defendant  may  plead  not  g^lty,  and  give  the 
cause  of  taking  in  evidence  (p);  and  a  general  plea  is  given  by  statute 
where  a  distress  is  taken  for  sewers'  rates  (o) ;  and  the  Bankrupt  Act  • 
gives  the  general  issue  to  a  defendant  sued  for  anything  done  in  pursu- 
ance thereof  (r).  But  the  defendant  must  avow  or  make  cognizance, 
with  more  particularity  xmder  a  distress  for  rent  (%)  (3),  rent-charge  (t) 
or  damage  feasant  (u).  And  though  the  statute  (x)  gives  a  general 
avowry  in  case^of  distresses  for  rent-service,  Ac.  (y)  (4),  it  is  still  advisa- 
ble in  some  cases  to  set  out  the  title  specially  in  order  that  a  traverse  of 
a  particular  part  of  it  may  be  taken,  and  tliat  the  parties  may  proceed  to 
trial  upon  some  particular  point  in  issue  (z) ;  and  this  statute  does  not 
extend  to  *avowries  for  heriot  custom,  or  for  a  rent-charge  (a).  And  an  [*500] 
avowry  for  cognizance  for  rent  in  arrear  must  correctly  describe  the  terms 
of  the  tenancy  (ft),  though  under  an  avowry  for  two  years'  rent,  the  par- 
ty will  succeed  though  it  appear  that  rent  was  due  for  one  year  only  (tf). 
Although  in  general  it  is  sufficient  to  allege  a  mere  possessory  title  against 

(m)  I  Stra.  507;  2  Mod.  119;  9  Saimd.347^  '   347. 
note  I,  Gilb.  Repl.  4th  edit  (1823);  2  Wils.  Ix)  11  Geo.  2,c.  19,  s.  22. 

355.  (j^)  As  to  distinctioii  between  an  avowiy  and 

[n)  1  Sannd.  347,  note  1.  justification  in  replevin,  see  Marriot  r.  Shaw, 

o)  Post,  vol  iii.  Com.  Rep.  274;  Yin.  Ab.  Disclaimer,  503. 

hp)  43  Elis.  c.  2,  8.  19.     See  Co.  lit  283  a.  [z)  2  Saund.  284  d. 

\q)  23  Hen.  8,  c.  5,  s.  19.  \a)  2  Wils.  28;  2  Sannd.  168  a,  b;  1  B.  &  P. 

r)  6  Geo.  4,  c.  16,  s.  44.  213. 

\$)  11  Geo.  2,  c.  19,  s.  22;  2  Sannd.  284  d,  (b)  4  Taunt  320.     See  as  to  variance,  &c. 

n.  4;  1  Sanud.  347,  note  6.  aii/6,  305. 

H)  1  B.  &  P.  213;  1  New  Rep.  56.  (c)  6  East,  434;  6  T.  R.  248;  3  B.  &  P. 
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tf)  2  B.  &  P.  458;  3  Saund.  284 d;  1  Saond.      348. 


(1)  Smith  V,  Snvder,  15  Wend.  325.  In  replevin,  the  plea  of  non  emit,  although  it  admits  the 
prapertj  to  be  in  the  plaintiff,  mar  nevertheless  be  joined  with  a  plea  or  property  m  the  defendant 
or  other  person.  Simpson  v.  MTarland,  18  Pick.  427.  The  want  of  a  plea  in  replevin  is  not 
cnnd  by  a  verdict    Lecky  v,  M'Dermot,  5  Sere.  &  Rawle,  331. 

(2)  The  plea  of  propertj  in  a  stnmger,  which  may  be  pleaded  eith^  in  abatement  or  in  •bar, 
entities  the  party  to  a  return  without  an  avowry.  Hanrison  v.  M'lntosh,  1  Johns.  380,  384;  Be- 
mns  V.  Beekman,  3  Wend.  667 ;  M'Farland  v.  Baker,  1  Mass.  152. 

(3)  Vide  Shepherd  v,  Boyce,  2  Johns.  446.  In  Pennsylvania,  by  the  10th  section  of  the  Act 
of  21st  March,  1772,  it  is  provided,  "  That  it  shall  and  ma^be  lawful  for  all  defendants  in  replevin 
to  avow  and  make  conusance  genmlly,  that  the  plaintiff  m  replevin  or  other  tenant  of  the  lands 
and  tenements  whereon  such  ^stress  was  made,  enjoyed  the  same  under  a  grant  or  demise,  at  such' 
a  certain  rent  or  service,  during  the  time  wherein  the  cent  or  service  distrained  for  incuned,  which 
rent  or  service  was  then  and  still  remains  due,  without  further  setting  forth  tiie  grant,  tenure,  dc* 
mise,  or  title  of  such  landlord,  or  landlords,  lessor  or  lessors,"  &c.     1  8m.  Laws,  370. 

(4)  The  statute  has  not  been  adopted  in  the  State  of  New  York.  Harrison  v.  M'lntosh,  1  Johns. 
384.  The  1 4th  and  15th  sections  of  this  statute  are  in  force  in  Pennsylvania,  3  Binn.  626;  Rob- 
erts' Dig.  236.  But  the  above  stated  provision  of  tba  PennsylYaDia  act  has  bean  adq>ted  in  tho 
Revised  Statutes,  vol.  ii.  529,  s.  41. 
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IN  RE-     a  wrong-doer,  yet  in  replevin  there  is  an  exception ;  and  it  is  not  suffi- 

PLEviK.    gjgj^i-  ^  plead  merely  that  the  defendant  was  possessed  of  a  close,  and 

because  the  cattle  trespassed,  <tc.,  he*  took  them  damage  feasant.     But  it 

may  be  alleged  generally  that  the  close  was  the  close,  soil,  and  freehold 

(libervm  tenementum)  of  the  defendant  (d)  (1). 

IN  In  TRESPASS,  whether  to  the  person^  personal  or  real  property^  the  defend- 

TRB8PAS8.  ^^^  ^^^^  under  the  general  issue  of  not  guilty  give  in  evidence  matter  which 
ral  r^?^   directly  controverts  the  fiict  of  his  having  committed  the  acts  complained  of 
(e),  as  hi  trespass  for  drivhig  the  shafts  of  a  gig  into  the  plaintiff's  horse, 
if  in  fact  the  plaintiff  drove  his  horse  against  such  shaft,  and  thereby  him- 
self occasioned  the  injury,  or  if  the  injury  were  accidental,  such  matter 
may  be  properly  proved  under  not  guilty  (/),  and  in  trespass  for  assault 
and  battery  with  a  tearing  of  clothes,  a  plea  of  not  guilty  of  the  assault 
Tnodo  et  forma  was  held  to  operate  as  a  denial  of  the  battery  and  laceravit 
as  well  as  the  assault  (^r),  and  no  person  is  bound  to  justify  who  is  not 
prima  fade  a  trespasser  (A)  (2).     The  plea  of  not  guilty  tlierefore  is  pro- 
per in  trespass  to  persons  if  the  defendant  committed  no  assault,  battery, 
or  imprisonment ;  and  in  trespass  to  personal  property,  if  the  defendant 
were  not  guilty  of  the  taking,  &c.  (i).     Li  trespass  to  real  property,  this 
plea  formerly  not  only  put  in  issue  the  fact  of  the  trespass,  but  also  the 
possessory  title  or  ri^it  of  the  plaintiff:  because  the  declaration,  as  before 
shown  (A:),  states  the  plaintiff's  title  to  the  close,  by  the  allegation  that  it 
was  tlic  close  "of  the  plaintiff;"  a  matter  which  is  plainly  denied  by  the 
general  issue  not  guilty  "of  the  said  trespasses,  &c."  (J),    It  followed 
that  before  the  recent  rules  any  title  (3),  whether  freehold  or  possessory, 
in  the  defendant,  or  a  person  under  ^hom  he  claimed,  might  be  given  in 
evidence  ujider  "not  guilty,"  (4)  if  such  title  showed  that  the  right  of 
possession,  wliich  was  necessary  in  order  to  support  trespass,  was  not  in 
[*501]     the  plaintiff,  but  in  the  *defendant,  or  the  party  under  whom  he  justified 
(m).     But  where  the  act  would  at  common  law  prima  facie  appear  to  be 
trespass,  and  the  facts  stated  in  the  declaration  could  not  be  denied,  any 
matter  or  justification  or.  excuse,  or  done  by  virtue  of  a  warrant  or  author- 
ity, must  in  general  be  specially  pleaded  (n)  (6).     And  therefore  ev«i 

(d)  Post,  vol.  iii. ;  1  Saund.  346  e,  note  2;  2  {k)  Ante,  379,  380. 

^    Id.  285,  note  3;  Stephen,  2d  ed.  358,  359.  (/)  8  T.  R.  403;  7  T.  R.  354;  WiUes,  222; 

\e)  3  Bing.  135;  10  Moore,  502,  S.  C;  Pear-  1  Bing.  158. 

cy  V.  Walter,  6  C.  &  P.  232,  and  see  in  general  (m)  AnU,  500,  note  if) ;  aliter  as  to  tenancy 

2  Saand.  159,  n.  10.  in  common  with  plaintin.    Gov.  201. 

(/)  6  Car.  &  P.  232.  (»)  2  Campb.  378,  379,  500;  Co.  lat  282  b, 

(a)  3  Bing.  135;  10  Mooi«,  502,  S.  C.  283  a;  Doagl.  611 ;  2  Rol.  Ab.  682;  12  Mod. 

(k)  Cowp.  478.  120;  1  Saund.  298,  n.  1 ;  Com.  Dig.  Pleader, 

(t)  Id,  £.  15, 16, 17;  Stephen,  2d  edit  377. 


(1 )  A  plea  that  the  property  in  the  goods  is  in  a  stranger  and  not  in  the  plaintiff,  is  a  good  bar 
in  an  action  of  replevin.    Martin  v,  £ay,  4  Black/.  291 ;  Harrison  v.  M'Intosh,  1  Johns.  380. 

A  defendant  in  replevin  as  in  other  cases  may  plead  several  pleas.  Martin  v.  Ray,  1  Blackf. 
291;  Sprague  v.  Kneeland,  12  Wend.  161.  Otherwise  in  Virginia.  Valdcn  v.  Bell,  3  Rand. 
448. 

(2)  Rawson  v.  Morse,  4  Pick.  127. 

(3)  Vide  Hyatt  v.  Wood,  4  Johns.  152;  I  Phillips'  Ev.  129;  Moniimoi  v,  Rogers,  1  MsM. 
160. 

(4)  But  not  property  in  a  stranger  by  whose  order  the  defendant  entered.  Philpot  v.  Holmes, 
Peake's  Cas.  67. 

(5)  Rawson  v.  Morse,  Waters  v,  Silley,  4  Hck.  127,  145.  Vide  Butterworth  t;.  Soper.  IS 
Johns.  443;  Gebton  v,  Hoyt,  13  Johns,  579;  QambUng  v.  Prince,  2  Nott  &  M'C.  138.    A  i^t 
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where  the  defendant  did  the  act  at  the  request  of  the  plaintijOT  (o) ;  or       ^^^ 
where  the  injury  was  occasioned  by  the  plaintiff's  own  default  Qp)  ;  those  ':*^^^'^**- 
matters  of  defence  must  always  have  been  specially  pleaded.     If  a  plea  of  Topersong 
justification  consisted  of  two  facts,  each  of  which  would,  when  separately 
pleaded,  amount  to  a  good  defence,  it  would,  unless  in  the  case  of  pleas  of 
prescription,  sufficiently  support  the  justification,  if  one  of  those  facts  be 
found  by  the  jury  (^).     Where  the  committing  the  trespass  complained  of 
could  not  be  disputed,  but  could  be  justified,  it  was  frequently  advisable  to 
plead  such  justification  alone,  without  the  plea  of  the  general  issue,  for  by 
that  me^jus  the  defendant's  counsel  might  on  the  trial  have  the  general  re- 
ply (r)  (I).     Wliere  the  defence  was  that  the  defendant  obtained  a  ver- 
dict in  a  former  suit  upon  the  same  cause  of  action,  the  plea  should  bo 
special  by  way  of  estoppel  (5). 

In  trespass  to  persons,  son  assceidi  demesne  (T) ;  moderate  correction  In  trespass 
(2)  of  ^  servant,  &c.  («)  :  moUiter  manus  imposuU  (3)  to  preserve  the  Sty^^^** 
peace,  or  a  justification  in  defence  of  the  possession  of  real  or  personal 
proparty  (y)  (4) :  or  by  authority  of  law  without  process,  as  a  private 
individual  (.r)  ;  or  under  civil  process  either  mesne  or  final  (y)  of  superior 
(sr),  or  inferior,  or  foreign  courts,  must  always  have  been  pleaded  spec- 
ially (a)  (5).  A  plea  of  justification  is  to  enumerate  and  cover  the  whole, 
or  the  plaintiflF  without  a  special  replication  or  new  assignment  will  be 
entitled  to  a  verdict  for  the  trespass  proved  and  not  pleaded  to  (6). 

For  whoaver  assaults  or  imprisons  another  (except  in  some  cases  under 
particular  statutes  hereafter  noticed)  (c),must  justify  himself  by  showing 
specially  to  the  Court  that  the  act  was  lawful  (6).  And  plea  justifying  an 
arrest  of  tlie  plaintiff  upon  the  ground  that  a  felony  had  been  committed, 
and  that  there  was  reasonable  ground  to  suspect  and  accuse  the  plaintiff, 
must  distinctly  state  the  specific  reasons  for  suspecting  the  plaintiff  (d)* 


& 


o)  2  Gampb.  378,  379. 

)  2  Campb.  500. 
{q)  1  Tauut.  146;  Jenk.  4  Cent.  184. 
[r)  3  Camp.  3fi6. 

[s)  2  B.  &  Aid.  662 ;  M'Clel.  &  Y.  509. 
[t)  8  T.  R.  299 ;  1  Saund.  77,  296,  n.  1. 
(tt)  2  B.  &  P.  224. 
{o)  8  T.  B.  78,  299  ;  3  Wils.  71. 


_(x)  6  T.  R.  562.    A  constable,  &c.  may 
plcaid  the  general  issue,  post. 

y)  3  Wils.  370;  1  Saund.  298,  note  1. 

(z)  Id. 

(a)  2  East,  260,  274 ;  Cowp.  18. 

ib)  Bush  V.  Parker,  1  Bing.  N.  C.  72. 
c)  Post, 
I)  Ante,  230. 


of  way  over  the  close  may  be  shown  by  the  defendant  under  the  seneral  issue.  Strout  v.  Beny, 
7  Mass.  385  ;  Saunders  v.  Wilson,  12  Wend.  338,  or  soil  and  freehold  in  himself.  Monumol 
V.  Ro'^rers,  1  Mass.  159.  Licence  from  the  plaintiff  must  be  spedally  pleaded.  Ghimbling  v. 
Prince,  2  Nott  &  M'C.  138.  Slambaugh  v.  Hollabaugh,  10  Serg.  &  R.  357 ;  Rubles  v.  Jjesvae, 
24  Pick.  187.  As  to  license  from  a  stranger,  as  a  co-tenant  with  theplaintil^see  Rawson  v. 
Mone,  4  Pick.  127. 

!1)  See  Davis  v.  Mason,  4  Pick.  256  ;  Weidman  v.  Kohr,  13  Seig.  k  Rawle,  17. 
2)  Hannah  v.  Edes,  15  Mass.  347.  But  in  an  action  of  assault  and  batteiy,  the  improper, 
conduct  of  the  plaintiff  in  the  business  of  the  defendant,  before  the  time  of  the  alleged  assault, 
are  not  admiss'blc  in  evidence  for  the  purpose  of  mitigating  damages.  Mattiiews  i;.  Terry,  15 
Conn.  455.  Whenever  in  answer  to  the  defendant's  plea  of  non  assatUt,  he  relies  upon  new  matter, 
ho  should  not  reply  generally  de  injuria,  but  should  state  such  new  matter  specially.  Brown  v. 
Bennett,  5  Cowon,  181. 

(3)  MoUiter  manus  imposuU  may  justify  a  mere  assault,  but  it  is  no  answer  to  a  chaige  of  beat- 
ing, bruisino:,  wounding,  and  ill-treating  the  plaintiff.  Gates  v.  Lonnsby,  20  Johns.  427  ;  Shain 
v.  Markham,  J.  J.  Marsh.  578. 

(4)  See  Ford  v.  Logan,  2  Marsh.  325 ;  MHvoy  v.  Cockran,  2  Marsh.  276 ;  Robinson  v.  Haw- 
kins, 4  Monro,  136  ;  Baldwin  v.  Hayden,  6  Conn.  453 ;  Haytt  v.  Wood,  3  Johns.  239 ;  Sampson 
V.  Henry,  3  Pick.  379. 

(5)  Vide  Butterworth  v,  Soper,  13  Johns.  443. 

(6)  Where  the  ground  on  which  it  is  attempted  to  make  the  defendant  liable  is,  his  having 
oa  delivering  process  to  an  officer,  directed  him  to  arrest  and  imprison  the  plaintiff,  he  may 
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^^  These  are  positive  rules  of  law,  in  order  to  prevent  surprise  on  the  plain- 

TSB8PAS8.  ^jp  ^^  ^j^g  trial,  by  the  defendant  then  assigning  various  reasons  *and  causes 
To  penoQs  ^f  imprisoning  the  plaintiff,  of  which  he  had  no  notice,  and  which  conse- 
quently he  could  not  be  prepared  to  meet  at  the  trial  on  the  plea  of  not 
guilty,  on  fair  and  equal  terms  with  respect  to  the  evidence  and  proof  of 
In  trespass  ^^^^^  (*)•  But  if  a  person  touched  another  in  conversation  or  in  joke,  so 
to  penon-  that  no  actionable  assault  or  battery  was  committed,  then  no  special  plea 
Aity.  ^as  necessary  (/).     Molliter  manus  impotmU  was  a  justification  of  batte- 

ry as  well  as  an  assault  (g-)  (1). 

In  trespass  to  personal  property,  a  seizure  as  an  heriot  service.  (A),  or 
for  poor  rates  (i),  might  before  the  recent  rules  be  given  in  evidence  un- 
der the  general  issue ;  but  in  general,  matters  which  admit  the  plaintiff's 
property  as  well  as  the  seizure,  &c.  must  always  have  been  pleaded  (Jc) 
as  a  justification  for  cutting  ropes,  oricilling  dogs  (J)jOv  taking  guns,  Ac. 
(m),  or  even  the  license  of  the  plaintiff  to  do  the  act  complained  of  (n), 
or  that  it  was  occasioned  by  his  own  negligence  (o).  A  distress  for  rentj 
when  made  on  the  demised  premises,  might  by  express  enactment  be  given 
in  evidence  under  the  general  issue  (;^),  but  if  made  off  the  demised 
premises,  as  on  a  common,  or  under  a  fraudulent  removal,  the  defence 
must  be  specially  pleaded  (jq).  A  distress  or  seizure  for  tolls  (r),  stallage 
at  a  fair,  4c.  (*),  under  a  by-law  (0>  or  for  damage  feasant  by  tlie  occu- 
pier (i^),  or  a  commoner  (<^),  or  other  matter  of  justification,  with  or 
without  process,  must  also  be  pleaded  specially  (x)  (2). 
To  realty.  Jn  trespass  to  real  property^  we  have  seen  that  the  defendant  might  un- 
der the  general  issue  dispute  the  plaintiff's  possessory  riglit  by  showing 
that  the  title  and  possessory  right  are  vested  in  himself,  or  in  another  un- 
der whom  he  claims,  or  whose  authority  he  had  (y).  Although  the  plain- 
tiff proved  mere  possessioiu  that  will  suffice,  if  the  defendant  cannot  show 
a  superior  right  in  himseli  or  another  under  whom  he  can  justify  (z^  (3). 


(«)  Co.  Lit  482  b,  883  a;  3  Wils.  370,371. 

Hardw.  301  ;  1  Selw.  33. 
Pleader,  3  M.  16.    Per  Best, 


t 


[h)  Cro.  Eliz.  32 ;  2  Saond.  468,  a,  b. 

(0  43  Eliz.  c.  S,  s.  19. 

{k)  Com.  Dig.  Pleader,  3  M.  25;  though 
connected  with  a  possessory  claim  to  land,  post, 
504. 

(/)  1  Sannd.  84 ;  2  Lutw.  1494 ;  Com.  Dig. 
Pleader,  3  M.  33;  1  Taont.  570;  2  Gbimpb. 
511. 

[m)  Com.  Dig.  Pleader,  3  M  25,  &c. 

n)  2  Campb.  378,  379. 

[o)  2  Campb.  500. 
»)  11  Geo.  2,  c.  19,  8.  21. 


\q)  1  Esp.  R.  257  ;  4  Campb.  186. 

V)  Ld.  Raym.  384;  3  Buit.  1402;  Lutir. 
15i9;  8  Went.  124;  Carth.  357.  . 

's)  3  Lev.  224,  227. 

\t)  1  T.  R.  118;  4  Mod.  377. 

u)  1  Sannd.  221:  2  Id.  294. 

\v)  2  Wils.  51 ;  Telv*104 ;  3  Wils.  126, 291 ; 
1  Saund.  346 ;  8  East.'  394. 

(x)  2  Campb.  378,  379,  500. 

(y)  Anie,  500. 

p)  AniB,  175,  176.  The  defendant  will  pro- 
rail  if  he  can  show  a  superior  title  and  right  of 
possession,  although  he  Jbrciblif  broke  into  the 
house,  and  took  possession  hy  actual  force,  sud 
erieted  the  plaintiff,  see  7  Moore,  574 ;  1  Biog. 
158,  S.  C. 


show  under  the  general  issue  that  the  arrest  and  imprisonment  were  not  a  consequence  of  hit 
instructions  to  the  officer,  but  in  parsuance  of  a  competent  and  paramount  authority:  for  if  the 
arrest  and  imprisonment  were  tne  effect  of  any  other  cause  tnan  the  instructions  he  gaTe  the 
officer,  he  was  emphatically  not  guilty,  and  it  was  not  a  case  for  justification.  Hcrrick  v.  Manly, 
1  Caines,  252.  Trespass  cannot  be  justified  on  the  ground  of  mistake  merely.  Hobart  v.  fiagget, 
3  Pairf.  67. 


(})  See  Gates  v.  Lounsbury,  20  Johns.  427. 


An  officer  of  the  reTenuc,  seizing  goods  as  forfeited,  and  causing  them  to  be  libelled  and 
triedj  has  but  two  pleas  of  justification  at  the  suit  of  the  owner,  a  condemnation,  or  an  acquittal 
with  certificate  of  probable  cause.    Gelston  v.  Hoyt,  13  Johns.  579,  561.    Vide  16  Conn.  322. 

(3)  Brandon  v.  Grirake,  1  Nott  &  M'Cord,  356.    See  Marsh  v.  Berry,  7  Gowen,  344 ;  Mar- 
ray  v.  Websteri  5  N.  Hamp.  371.    In  an  action  of  trespass,  the  defendant  may  o£fer  as  numj 


FIRST:   BEFORE  THE  RECENT  RULES.  *503 

There  are  some  instances  in  which,  although  it  was  not  heretofore  essen-       iw 
tial,  yet  it  miglit  be  judicious  to  plead  specially  the  defendant's  *tUle^  or  ****^^*«' 
the  title  of  tlie  party  under  whom  he  had  atUhorUy  to  commit  the  acts  '^^  ^^^ty. 
complained  of. 

If  the  closes  were  not  described  by  their  abuttals  or  names  in  the  dec* 
laration,  and  the  defendant  was  doubtful  as  to  the  exact  extent  of  the  prop- 
erty claimed  by  the  plaintiff,  and  had  any  close  in  the  parish  mentioned 
in  the  declaration,  he  might,  before  the  recent  rules,  expressly  requiring 
the  name  or  abuttals  or  other  particular  description  to  be  stated,  compel 
the  plaintiff  to  new  assiffHj  designating  and  describing  specifically  what 
property  he  claimed,  by  pleading  liberum  ienemenium.  The  reason  of  this 
doctrine,  and  the  rules  with  regai:d  to  new  assignments,  will  be  explained 
under  the  head  of  Replicaiions, 

The  plea  of  liberum  ienemenium  (1)  states  a  general  freehold  Hth^ 
without  defining  the  exact  quality  or  nature  of  such  title.  It  states  that 
the  locos  in  quo  was  and  is  the  close,  soil  and  freehold,  of  the  defendant^ 
&c.  Under  that  plea  an§^  estate  of  freehold,  as  in  fee,  in  tail,  or  for  life, 
but  not  a  freehold  in  remainder  or  reversion,  might  be  given  in  evidence, 
and  the  plea  was  peculiar,  and  formed  an  exception  to  the  general  rule, 
that  a  party  must  show  a  precise  title  (o).  This  general  plea  was  rarely 
of  any  other  utility  then  to  compel  a  new  assignment,  describing  the  closes, 
where  they  had  not  been  particularly  described  in  the  declaration  (2).  It 
might,  however,  be  usefully  adopted  in  all  cases  where  the  freehold  was 
laid  to  be  in  a  tliird  person,  and  the  defendant  justified  as  the  servant  of 
the  third  party*,  as  the  plaintiff  in  his  replication  could  deny  one  only  of 
the  two  facts  pleaded,  viz.  the  freehold  title  pleaded,  or  the  authority  or 
command  from  the  alleged  freeholder  to  the  defefendant,  and  could  not  by  • 

his  replication  put  both  those  matters  in  issue ;  and  that  wliich  is  not  de- 
nied is  admitted  on  the  record.  Liberam  Ienemenium  was  a  good  plea  to 
trespass  in  a  several  or  free  fishery,  the  owner  of  the  soil  being  prima  facie 
owner  of  the  fishery  (6). 

2dly.  If  the  defendant  be  anxious  to  compel  the  plaintiff  to  state  his 
title  special/if  upon  the  record,  or  admit  some  part  of  the  title  of  -the  de- 
fendant, or  the  party  \mder  whom  he  justifies,  he  may  also  with  propriety 
plead  liberum  Ienemenium,  or  adopt  a  still  more  special  plea  of  title. 
Thus,  if  the  defendant  be  in  reality  the  freeholder,  so  that  the  plaintiff  can- 
not with  safety  deny  the  plea,  he  is  driven  to  admit  its  truth,  and  to  de- 
duce a  title  from  the  defendant  as  that  he  demised  the  close  to  the  plain- 
tiff, Ag. 

In  observing  upon  the  qualities  of  pleas,  we  shall  hereafter  see  that  a 
special  plea  in  trespass  which  claims  for  the  defendant  a  possessory  rights 

(a)  Stephen,  2d  edit  370;  1  Sannd.  347  d,      (h)  18  £dw.  4;  4  Co.  Lit  127  a,  notes. 
A.  6.    As  to  tenancy  in  common,  Gow.  B.  201. 

titles  to  the  land  in  dispute  as  he  pleases,  and  if  they  fiiul  him,  he  may  resort  to,  and  de- 
pend upon,  his  possessory  right  liackay  v.  Beynolds,  3  Bay,  474;  Stiange  r.* Durham,  2  ib. 
427. 

(1)  Where  the  plaintiff  alleged  sereral  trespasses  in  several  closes,  at  different  times,  and  the 
defendant  pleaded  Uiat  the  several  closes  were  one  and  the  came  close,  and  that  it  was  his  free- 
hold, it  was  held  bad,  and  that  the  defendant  should  have  justified  as  to  all  the  closes,  or  have 
denied  the  trespasses  in  all  the  closes,  except  one,  and  justified  as  to  that  Kevins  v,  Keeler,  6 
Jijhni.  63. 

(2}  The  plea  admits  the  possession  in  (he  plaintifi^  and  the  trespass  cfaaiged  in  tlia  ^UintifPs 
pkadmg.    Camtii  v,  Alktk,  A  M'Cord,  226. 
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IK  and  yet  does  not  give  the  plaintiff  express  oolor,  is  bad ;  because  it  amounts 
TSBBPAss.  1^  ^Yie  general  issue,  and  violates  the  principle  that  a  plea  must  deny^  or 
To  realty,  must  confess  and  avoid  the  matter  alleged  *in  the  declaration.  A  plea  of 
liberum  lenemerUum  is  free  from  this  objection  because  it  gives  apparent 
color ;  as  it  is  not  absolutely  and  manifestly  inconsistent  therewith,  that 
the  plaintiff  had  some  inferior  leasehold  or  minor  title,  in  respect  where- 
of he  might  have  had  a  possessory  right  or  title,  or  at  least  possession. 
But  a  special  plea  disclosing  a  possessor:^/  title  in  the  defendant,  as  a  iease 
holder  or  termor ,  is  openly  at  variance  with,  and  directly  contradicts,  the 
very  gist  of  tlie  plaintiff's  action  of  trespass.  In  such  case,  therefore,  an 
express  color ^  that  is,  a  plausible  or  apparent  but  fictitious  title,  must  be 
given  to  the  plaintiff,  according  to  the  .rules  wliich  will  hereafter  be  ox- 
plained«  The  object  is  to  compel  the  plaintiff  to  state  specifically  his  title, 
.  or  deny  that  alleged  in  the  special  plea,  an  object  which  is  rarely  to  be  ob- 
tained by  liberum  lenemerUum^  the  replication  to  which  may  simply  trav- 
erse the  general  allegation.  In  framuig  the  special  plea  of  title,  care  must 
be  taken  to  attend  to  the  following  general  rules,  which  are  ably  pointed 
out  by  Mr.  Serjeant  Stephen,  with  regard  to  the  statement  of  a  derivative 
title: — 1st.  The  derivation  or  commencement  of  an  estate  in  fee  simple 
need  not  be  shown,  as  this  would  tend  to  useless  prolixity.  It  suffices  in 
general  to  deduce  the  title  from  the  last  absolute  owner  in  fee  simple 
from  or  through  whom  the  defendant  claims,  although  the  fee  was  only 
conditional,  or  determinable  on  a  certain  event  (c).  2dly.  In  the  case  of 
particular  estates^  being  interests  or  titles  less  than  a  seisin  in  fee  simple 
and  in  the  case  of  copyholds,  their  commencement  must  be  shown ;  that 
is,  the  derivation  of  the  title  from  the  last  seisin  in  fee  must  be  alleged 
•  (d).     8dly.  A  party  claiming  by  inheritance  or  descent,  must  specially 

show  how  and  in  what  character  he  is  heir  (e).  4tlily.  If  the  paily  clium 
by  conveyance^  each  distinct  conveyance,  and  the  nature  thereof  must  be 
specially  set  forth  (/).  The  different  forms  of  pleading  title  and  convey- 
ances are  fully.stated  in  the  second  volume.  Stilly.  It  is  a  ride  that  the 
conveyance  should  be  pleaded  according  to  its  legal  import  and  effect, 
rather  than  its  form  of  words  (^).  6thly.  Where  the  nature  of  the  con- 
veyance is  such  that  it  would  at  common  law  be  valid  without  deed  or 
winting,  there  no  deed  or  writmg  need  be  alleged  in  tlie  pleading,  though 
such  document  exist,  and  a  statute  renders  it  necessary,  as  in  the  case  of 
a  conveyance  with  livery  of  seisin,  &c. ;  but  where  tlie  natiu^  of  the  con- 
veyance requires  at  common  law  a  deed  or  other  writing,  such  instrument 
must  be  alleged,  as  in  tlie  case  of  a  grant  of  any  thing,  which  lies  in  grant, 
and  cannot  be  granted  without  deed  (A).  And  if  a  transfer  of  property 
[*606]  be  inoperative,  except  by  *statute,  and  the  act  requiring  writing,  as  in  the 
'  case  of  a  devise  of  lands,  the  pleading  must  show  tliat  the  will  was  in 
writing  (i). 

Although  in  general  liberum  tenementum  may  be  given  in  evidence  un- 
der the  general  issue,  yet  if  the  defendant,  in  taking  possession  of  his  close, 
&c.  has  necessarily  injured  or  destroyed  or  removed  goods  the  property 
of  the  plaintiffs  it  is  proper  to  plead  liberum  tenementum  j  justifying  such 

(c)  Stephen,  2d  edit  861;  Co.  Lit.  303  b;  (/)  Id, 

Cro.  Car.  571 ;  Doct.  PI.  287.  {g)  Stephen,  2  edit.  365;  1  Saond.  S35   b, 

(d)  Stephen,  2d  edit,  362,  363;  ante,  379,  note  9.     See  a/)/6,  305  to  307.  • 
380;  I  Saiind.  186  d.  n.  1.    There  is  an  excep-          (h)  Stephen.  2d  edit.  366, 367 ;  1  Saand.  276 
tion  where  the  title  is  only  indacement,  ante,  79,  a,  n.  2 ;  ante,  222.    A  lease  for  years  is,  how- 
380.  ever,  always  pleadSd  by  deed. 

(e)  Stephen,  2d  edit.  365  ante,  368.  (f)  1  Sannd.  2T6,  a,  n.  2;  ante,  222,  234. 
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acts  as  to  the  personalty,  and  the  general  issue  is  not  sufficient  (1).    As  ^^  ^res- 
if  the  defendant  justify  cutting  the  plaintiff^ %  posts  and  rails,  put  on  his,  -,  ^^* 
the  defendant's  land,  and  the  defendant  do  not  claim  such  posts  and  rails    ^      ^' 
(Jc)  (2).     But  if  tlie  plaintiff  has  affixed  any  tlung  to  the  defendant's 
freehold,  so  that  it  becomes  part  thereof,  as  a  wall,  &c.,  then  the  general 
issue  will  suffice,  and  it  is  not  necessary  specially  to  justify  the  destruction 
of  such  fixture,  as  it  became^  the  defendant's  property  by  being  annexed 
to  his  freehold  (J), 

An  excuse  of  the  trespass,  as  on  account  of  a  defect  of  fences  which 
the  plaintiff  was  bound  to  repair  (w),  or  a  license  from  the  plaintiff  (n)  ; 
BXid  B,  justification  imder  a  rent-charge,  or  in  respect  of  hjij  easemeTit  or 
incorporeal  right  (o),  as  common  of  fishery  (p),or  of  pasture  (y),  or  of 
turbary  (r),  and  a  right  of  way^  either  public  («),  or  private  (0,  and 
whether  by  grant  (w),  will  (x)y  prescription  (^),  custom,  or  necessity  («), 
must  be  pleaded  specially  (3).  The  forms  and  explanatory  notes  will  be 
found  in  the  third  volume. 

In  justifying  a  trespass  to  land  under  the  right  of  way^  &c.  it  was  not 
sufficient  for  the  defendant  to  plead  that  he  was  lawfully  possessed  of 
another  close,  and  by  reason  of  such  possession  was  entitled  to  a  right  of 
way  over  the  plaintiff^s  land  ;  but  he  must  set  forth  some  special  title  to 
his  close  and  right  of  way,  as  for  example,  that  of  seisin  in  fee  of  the 
close  and  a  prescription  in  a  que  estate  (a)  to  the  right  of  way,  &c.  (h). 
We  shall  presently  see  in  the  next  division,  stating  the  present  rules  of 
pleading^  the  effect  of  the  recent  statute,  relieving  parties  from  the  neces- 
sity of  pleading  a  right  of  way  or  of  common,  &c.  in  a  que  estate,  and 
authorizing  a  more  general  mode  of  stating  the  right. 

In  pleading  a  right  of  common  by  prescription,  the  defendant  must  *al-  [  *503  ] 
so  have  shown  a  seisin  in  fee  of  the  land  in  respect  of  which  he  claims, 
and  prescribed  in  the  que  estate  for  the  right.     Where  a  defendant  justi- 
fied under  a  right  of  common  pasture,  by  showing  a  demise  from  a  free- 


(k)  8  East,  804 ;  ante,  502. 

(/)  8  T.  R.  403 ;  7  East,  329. 

(m)  Co.  Lit.  283 ;  2  Sannd.  285. 

(n)  Ante,  503  ;  2  Campb.  379 ;  2  T.  R.  168 ; 
7  Taunt  156 ;  Hob.  175 ;  Gilb.  C  P.  63 ;  Vin. 
Ab.  License;  Com.  Dig.  Pleader,  3  M.  35; 
Sai^Ter  i;.  Ncwland,  9  Vermont,  383,  but  see  21 
Hen.  7,  28, -pi.  5. 

(o)  Per  Loixl  Longhborough,  1  Hen.  Bla. 
352 ;  2  Saund.  402 ;  note  1  ;  Co.  Lit  283 ;  2 
Wils.  173 ;  Com.  Dijr.  Pleader,  E.  15. 

\p)  Com  Dig.  Piscary.  « 

(9)  1  Saund.  25,  340;  2  Id,  2. 

\r)  6  T.  R.  748. 

(«)  1  Hen  B!a.  352 ;  8  T.  B.  606 ;  2  Saund. 
158  c.  notes  4  and  6. 


(t)  Id. 

(u)  2  Mod.  274  ;  3  East,  294. 

(x)  1  B.  &  P.  371 ;  1  Saund.  323,  n.  6 ; 
Id.  151  c. 

(y)  1  East,  350,  377,  381 ;  1  B.  &  P.  371 ; 
1  Saund.  .322,  n.  6. 

(z)  1  Saund.  323 ;  8  T.  K.  50 ;  Lutw.  1487. 

(a)  As  to  this,  see  2  Bla.  Com.  264;  1 
Sannd.  346,  n.  2  ;  4  T.  R.  718,  719.  As  to  a 
declaration  for  obstructing  common,  &p.  ante, 
381 .  As  to  variances  in  stating  prescriptions, 
ante,  386. 

(6)  1  Saund.  346,  n.  2 ;  Steph.  2d  ed.  359. 
As  to  a  right  of  way  of  necessity,  see  Pcake's 
Addenda,  or  vol.  ii.  152. 


(1 )  The  fact  that  one  man  has  personal  property  within  the  enclosure  of  another,  docs  not  au- 
tborize  the  owner  of  such  property  to  enter  tne  enclosure,  for  the  purpose  of  taking  such  property 
into  his  possession.  He  snould  demand  it  of  the  owner  of  the  land,  and  if  he  refuses  him  per- 
missioa  to  take  it,  such  refusal  would  be  evidence  of  a  conversion,  for  which  an  action  would  lie. 
Roach  V.  Damron,  2  Humph.  4*25. 

(2)  Tlie  title  as  to  the  soil  does  not  come  in  question  upon  a  declaration,  only  for  cutting  down 
and  carrying  away  trees  on  the  plaintiffs  ground.     Weidham  v.  Kohr,  13  Seiig.  &  Rawle,  17. 

1^)  Rut  see  ante,  501  in  note.  Matters  of  excuse  or  justification  at  common  law  must  bo 
p!eaded.  and  cannot  be  received  in  evidence  under  die  general  issue.  Root  t*.  Chandler,  10  Wend. 
1 12, 1 13  ;  Demick  r.  Chapman,  11  Joluis.  132.  The  reason  of  the  rule  is  to  prevent  surprise.  7 
Covren,  35. 
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IN  TRBS- 
PASS, 

To  realty. 


AVhcn  the 
jreneral  is- 
sue autho- 
rized by 
statute,  as 
in  actions 
ar/ainst 

JHStiCflSf  j^C. 

21  Jac.  1, 
c   12. 

[*507] 


holder  for  life  of  the  land  in  respect  of  which  he  claimed  and  averred 
that  Ad,  the  defendant,  and  all  tliose  whose  estate  he  then  had,  and  his 
landlord,  from  time  &c.  had  common  of  pasture  in  respect  of  the  demised 
premises ;  it  was  held  upon  demurrer  that  the  plea  was  bad  (c). 

An  entry  by  authority  of  law  without  process  ;  as  that  the  locus  in  quo 
was  an  inn  (d)  ;  or  that  the  defendant  entered  to  demand  payment  of  his 
debt  (e)  (1) ;  or  to  prevent  murder  (/)  ;  or  to  abate  a  nuisance  to  a  water 
course  (^)  ;  or  by  virtue  of  process  (A),  criminal  or  civil  of  a  superior  (i) 
or  inferior  Court  (i) :  under  mesne  process,  as  a  latitat,  &c.  (Z),  or  under 
final  process,  as  a^./a.  (2),  elegit  &c. ;  must  be  specially  pleaded. 

In  all  actions  of  trespass,  whether  to  the  person,  personal  or  real  pro- 
perty, matters  in  discharge^  or  in  confession  and  avoidance  of  the  action, 
must  be  specially  pleaded  (j)i)  ;  as  accord  and  satisfaction  (n),  arbitrament, 
release  (o),  former  recovery  (]»),  or  to  an  action  for  an  assault,  a  magis- 
trate's certificate  of  acquittal  of  the  assault  (j),  or  tender  of  suflScient 
amends  (r).  So  the  statute  of  limitations,  which  in  trespass  to  persons 
is,  that  the  defendant  was  not  guilty  within  four  years,  and  in  trespass  to 
personal  or  real  property  within  six  years  («)  (3),  must  be  specially  pleaded. 

In  an  action  against  justices  of  the  peaee^  mayors^  constables  and  other 
peace  officers^  or  any  others  acting  in  their  aid  or  assistance^  or  by  their 
command  (t),  for.  anything  done  by  them  by  virtue  or  by  reason  of  tlieir 
offices  ;  or  against  persons  for  anything  done  in  pursuance  of  the  bank- 
rupt act  (w)  ;  the  general .  issue  may  be  pleaded,  and  the  special  matter 
given  in  evidence.  And  if  the  lord  chancellor  be  sued  for  committing  a 
person  to  prison  he  may  plead  the  general  issue  (x).  There  i.s  a  similar 
provision  in  the  highway  (y),*turnpike  (2),  militia,  and  assesM*d  tax  acts, 
building  act,  and  in  various  other  statutes,  in  protection  of  penous  acting 
in  the  execution  of  their  office,  or  others  in  aid  of  them  (a)  (4).  In 
these  cases,  as  well  before  as  since  the  pleading  rule  Hil.  T.  4  W.  4,  the 
plea  of  not  guilty  suffices,  and  all  the  special  matters  may  be  given  in  is- 
sue under  that  plea  (6).     It  is  also  a  general  rule  at  common  law  tliat 


[c)  3  Young.  &  Jcnr.  93. 
\d)  Com.  Dig.  Pleader,  3  M.  35. 
e)  Id, ;  Cro.  Eliz.  876. 
[/)  2  B.  &  P.  260. 

(ff)  Kaikcs  v.  Townscnd,  2  Smith's  Kep.  9. 
ik)  1  Saund.  298,  n.  1. 
[i)  3  B.  &  V.  223. 
(k)  7  T.  R.  665  ;  Lutw.  914. 
(/)  3  B.  &  P.  223. 
(m)  3  Burr,  1353 ;  1  Bla.  Rep.  388 ;  I  Wils. 
45  ;  ante,  500,  501 . 

in)  3  Burr,  1353;  4  Taunt  459. 
0)  3  Burr,  1353. 
p)  Id. ;  see  a«te,  478  note.    (c).    Former 
recovery  against  co- trespassers,  ante,  88,   89. 
Form  of  plea,  3  C.  &  P.  485,  note  (a). 
(7)  Harding  v.  King,  6  Car.  &.  P.  427. 
(r)  21  Jac.  l,e.  16;  Com.  Dig.  Pleader,  3 
M.  36 ;  Vin.  Ab.  Trespass,  S.  a,  542 ;  3  Lev. 
87. 

is)  21  Jac.  1,  c.  52  ;  6  East,  390. 

(t)  21    Jac.    1^  c.    12,  8.  5 ;  Co.  Lit.  283  ; 


Vangh.  Ill  ;  sec  3  Campb.  257  ;  Holt,  C.  N. 
P.  478.  As  to  when  individual  acting  in  aid 
must  plead  specially,  see  3  Campb  257 ;  Holt, 
C.  N.  P.  478 ;  4  Taunt.  34  ;  ante,  272. 

(ti)  6  Geo.  4,  c.  16,  s.  44;  but  it  is  more 
usual  to  plead  this  latter  defence,  1  Montap. 
Bank.  Law,  410;  sec  pleas,  post,  vol.  iii. ;  2 
M.  &  Sel.  133. 

(x)  Dicas  r.  Lord  Brougham,  6  Car.  &  P. 
249,  268. 

(y)  13  Geo.  3,  c.  78,  s.  82 ;  see  16  East,  215. 

(«)  3  Geo.  4,  c.  126,  s.  147. 

(a)  Sec  particularly  the  statutes  43  Eliz.  c 
2,  8.  19 ;  7  Jac.  1,  c.  5 ;  II  Geo.  2,  c.  19,  a.  21 ; 
23  Geo.  3,  c.  70,  s.  34  ;  24  Geo.  3,  iess.2,  c. 
47,  s.  35,  39 ;  28  Go.  3,  c.  37,  s^  23 ;  42 
Geo.  2,  c.  85,  s.  6 ;  and  tlie  43  Geo.  8,  o.  99 
8.  70 ;  under  larceny  acts,  &c.  7  &  8  Geo.  4.  c. 
4,  8.  155 ;  c.  29,  s.'75 ;  c.  30,  b.  41 ;  9  Geo. 
4,  c.  4,  8.  155. 

[b)  Wells  V.  Ody,  2  Crom.  M.  &  Roe.  128. 
But  observe  the  suggestion  of  Aldcrson,  B. 


(1)  Vide  Buskirk  r.  Ir>in?,  7  Cow.  35. 
(21  Carson  r.  Wilson,  6  Ilalst.  41. 

(3)  As  to  Pennsylvania,  see  Act  of  27th  March,  1713,  1.  Sm.  Laws,  76 ;  and  to  New  Tork,  2 
Rev.  Stat.  295,  296,  s.  18,  19. 

(4)  The  party  at  whose  instance  process,  either  civil  or  criminal,  issued,  if  he  voluntaiily 
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matters  in  mitigidon  of  damages,  Ac,  which  cannot  be  specially  pleaded,       "^ 
may  be  given  in  evidence  under  the  general  issue  (<?).  trbbpass. 

In  ejectment,  a  defendant  when  he  appears  is  compelled  to  enter  into  in  Eject- 
the  consent  rule  and  to  plead  the  general  issue  ;  consequently  in  that  ac-  ment. 
tion  no  special  plea  can  be  adopted  (1).    We  have  seen,  however,  that 
the  Courts  have  in  some  cases  on  special  application  permitted  the  defend- 
ant to  plead  to  the  jurisdiction  (d). 


The  various  instances  in  which  the  general  issue  was  sufficient,  and  in  when  it 
wliich  a  special  plea  was  necessary  before  the  late  rules,  have  been  pointed  is  advisa- 
out,  and  may  bo  collected  from  our  observations  on  the  pleas  peculiar  to  ^^^^ 
each  form  of  action.    The  important  rule  that  a  plea  in  bar  must  either  speciallt 
deny,  or  must  confess  and  avoid  the  plaintiflF*s  allegation,  and  the  conse-  ^^  ^^^^ 

TUP  OWK" 

quent  doctrine  that  a  plea  in  confession  and  avoidance  must  give  express  iuxissck. 
or  implied  color,  and  that  a  special  plea  which  amounts  to  the  general 
issue  is  bad,  will  bo  considered  hereafter  (e).  We  may  collect,  that  in 
general  it  was  always  essential  to  plead  specially,  1st,  Where  new  matter 
was  brought  forward  by  way  of  defence,  and  the  defendant  admitted  all 
the  plaintiflf 's  allegations,  but  denied  or  avoided  their  operation ;  subject 
however  to  the  extensive  innovations  upon  that  rule  m  modem  times  in 
assumpsit^  debt  on  simple  contract,  and  in  case :  2dly,  whenever  the  de- 
fence arises  after  the  commencement  of  the  action  (/). 

There  arc,  it  will  be  remembered,  many  instances,  in  which  there  was, 
1[)eforc  the  Reg.  Gen.  Hil.  T.  4,  W.  4,t  the  option  of  pleatding  the  matter 
specially,  or  setting  it  up  as  a  defence  under  the  general  issue,  it  being 
matter  which  confessed  and  avoided  the  cause  of  action,  or  gave  the  plain- 
tiff implied  color  (^r).  The  pleas  or  infancy  in  *assumpsit,  and  lUmum  r*608] 
tenementum  in  trespass,  were  of  tliis  kind.  In  cases  of  this  nature  it  was 
often  expedient  to  plead  specially,  in  order  either  to  compel  the  plaintiflF 
in  his  replication  to  admit  some  of  the  facts  stated  in  the  plea,  and  there- 
by to  narrow  the  defendant's  evidence,  or  to  compel  the  plaintiflF  to  dis- 
close his  title  or  answer  to  the  defence,  and  thereby  narrow  the  ground  on 
which  he  might  rest  his  case  on  the  trial.  Tims,  in  his  replication  to  the 
plea  of  infancy,  the  plaintiff  must  omit  or  deny  the  infancy ;  if  he  admit 
it  he  must  obviate  its  effect  by  showing  that  the  debt  arose  for  necessa- 
ries supplied,  or  must  allege  a  ratificatioa  after  the  defendant  attained  his 
full  age.  Under  the  general  issue  all  or  any  of  these  answers  to  the  de- 
fence might  bo  set  up.  So  liberum  tenementum  would  often  compel  the 
plaintiflF  to  new  assign,  giving  an  exact  description  of  the  locus  in  quo^ 
Ac. ;  or  would  oblige  him  to  show  his  specific  title,  as  a  demise  from  the 
defendant,  &c.,  and  thereby  admit  that  the  defendant  was  the  freeholder. 
And  sometimes  a  special  plea  was  proper  in  order  to  raise  a  question  of 


(c)  Co.  Lit.  283  a;  2  B.  &  F,  225. 
\d)  Ante,  192,  442. 
(tf)  Post, 


& 


(f)  Antej  479 ;  post, 
w)  See  ante,  480,  post; 
P.  308. 


4B.  &C.  547;  IM. 


fusisted  the  officer  in  executing  it,  maj  protect  himself  under  the  general  issue.  Nathan  v.  Cohen, 
3  Campb.  257.  But  if  he  merely  delivered  it  to  the  officer  and  directed  him  to  arrest  the  plaintiff, 
he  must  plead  the  special  matter  as  in  other  cases.     Herrick  v.  Manly,  1  Caines,  252. 

(l)In  Pennsylvania,  by  the  Act  of  the  13th  April,  1807,  (4  Sm.  Laws,  476,)  '<  the  plea  in 
JSjoctment  shall  be.  'not  guilty.'"    See  CraadfiU  v.  GfXLv^f  12  Ocmn.  365. 

t  See  American  Editor's  Preiiicet 


508  OF  THE  SEVERAL  PLEAS. 

WHEN  TO  law  on  the  face  of  the  pleadings,  and  thus  obtain  the  opinion  of  the  Court 
SPECIAU.Y  ^po^^  ^  demurrer,  without  the  interrention  of  a  jury.     It  wotdd  be  beyond 
the  limits  of  this  treatise  to  attempt  to  enumerate  all  the  various  instances 
in  which  it  might  be  advisable  or  not  to  plead  specially. 

When  ad-  In  some  cases  where  a  justification  was  to  be  pleaded,  it  was  advisable 
piead^onJy  ^^^  ^^^  ^^  plead  the  general  issue.  Thus  in  trespass  quare  clauium  fire- 
a  jufitifica-  git-i  if  the  plaintiflF's  possession  could  not  be  disputed,  and  the  defendant 
tion.  relied  upon  a  right  of  way,  it  was  better  not  to  plead  the  general  issue, 

because  if  only  the  right  of  way  was  pleaded  and  traversed  then  the-  do- 
fendant's  counsel  had  a  right  to  begin  at  the  trial,  and  thereby,  in  case  the 
plaintiff  should  examine  any  witness  in  chief,  the  defendant's  counsel  would 
have  the  advantage  of  the  reply  (A).  And  this  course  was  sometimes  ad- 
visedly adopted  in  actions  for  a  libel,  where  the  publication  of  the  libel 
as  described  in  the  declaration  was  to  be  admitted  (J).  And  in  actions 
against  executors  and  administrators,  upon  causes  of  action  which  accrued 
against  the  deceased,  it  was  often  impolitic  in  reference  to  costs  to  plead 
the  general  issue,  and  thereby  drive  the  plaintiff  to  trial  to  prove  the  debt, 
in  cases  in  which  there  was  no  reasonable  ground  to  dispute  it  (Jc). 

When  ad-       ^^  ^^  other  hand,  in  an  action  for  assault  and  battery,  it  was  not  advi- 

vibabie  not  sable  to  plead  specially,  justifying  the  battery,  if  there  were  the  least  doubt 

to  plead      Qf  establishing  tlie  justification,  for  where  a  battery  is  not  admitted  by  tlie 

?*5091    P^®^  tlie  judge  must  certify  to  give  the  plaintiff  his  *full  costs,  if  he  obtain 

a  verdict  for  damages  less  than  40«. ;  but  where  the  defendant  by  his  plea 

admits  a  battery,  and  it  is  found  against  him,  no  certificate  is  necessary  (f). 

So  in  trespass  qiuire  claumm  fregit^  if  the  defendant  plead  a  license  or  other 

justification  (which  does  not  make  title  to  the  land,)  to  the  whole  of  the 

trespasses,  and  it  be  foimd  against  him,  the  plaintiff  is  entitled  to  full  cotts 

without  a  certificate,  though  he  do  not  recover  40a.  damages  (m)  (1) ; 

and  the  special  plea  should  therefore  in  these  caecs  be  confined  merely  to 

such  trespasses  as  the  defendant  can  certainly  justify. 

However,  in  case  for  slander,  though  the  defendant  justify,  and  it  be 
found  against  him,  yet  if  the  damages  be  under  40«.  the  plaintiff  cannot 
recover  more  costs  than  damages  (w) ;  in  the  latter  action,  thei'efore, 
there  is  no  objection  to  a  special  plea  on  the  groiuid  of  costs,  though  it  is 
not  advisable  to  justify  on  the  gromid  that  the  words  are  true,  unless  the 
plea  can  be  supported  by  indisputable  evidence,  because  such  a  justificar 
tion  when  ineffectual  will  in  general  materially  enhance  the  damages. 
But  there  are  however  some  decisions  tliat  under  the  general  issue,  in 
case  for  slanderous  matter,  the  truth  cannot  be  proved  even  in  mitigation 
of  damages  (<?);  and  tlierefore  a  special  plea  is  often  necessary  with  a  view 
to  reduce  the  damages,  altliough  the  proofs  fall  short  of  substantiating  the 
exact  truth  of*  all  the  slander  stated.     It  is  also  doubtful  whether  rymor9 

{h)  3  Campb.  366,  361.  963 ;  sec  9  Priced  314. 

(i)  3  C.  &  P.  474.  (n)  4  East,  567;  21  Jac.  1,  c.  16;  8.  6.   Alto 

(k)  Sec  Tidd,  9th  edit.  979,  980f  what  actions  for  slander  this  statute  extends  to, 

(/)  6  T.  R.  562;  Tidd,  9th  edit.  965;  see  8  see  Tidd,  9th  edit  962. 

Taunt  689 ;  1  Moore,  420,  S.  C.  (o)  AnU,  493. 
(m)  7  T.  R,  660;  7  East,  325;  Tidd,  9th  ed. 


0 )  As  to  costs  in  trespass  quare  daimimjregit,  see  Crnoe  v.  Comstock,  and  Jaikaon  v,  Bandfdl 
11  Johns.  404,  405. 


first:  befobb  the  becent  bules.  ^    509 

or  mspicians  of  the  plaintifiTs  guilt  can  be  shown  eyen  in  mitigation  of   matter 
damages  (^),  which  often  presents  an  additional  reason  for  pleading  spe-  pe^^^hen 
cially  to  let  in  such  evidence.  must  bb 
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Matter  of  estoppel  should  be^specially  pleaded  as  such.    Thus,  if  the  do-  ^at  com^ 
fendant  obtained  a  verdict  against  the  plaintiff  in  a  former  action  upon  the  mon  law. 
same  cause  of  action  as  that  which  forms  the  subject  of  the  second  suit,  if  (?) 
the  verdict  be  not  pleaded  as  an  estoppel  the  defendant  refers  the  merits  to 
the  second  jury,  and  the  verdict  is  merely  argumentj  and  is  not  eonclusive 
in  his  favor  (r). 

Care  should  be  taken  to  plead  in  the  first  instance  even/  matter  of  de-  All  dcfcn- 
fenee  of  which  the  defendant  woidd  not  be  at  liberty  to  avail  himself  under  ?^  ^l^^ 
the  general  issue.     For,  though  the  Court  will  in  general  give  the  defend-      ^ 
ant  leave  to  add  or  alter  a  plea  where  the  justice  of  the  case  requires  ity  yet 
this  will  be  only  on  payment  of  the  costs  incurred  by  his  mistake:  and  if 
the  defendant  be  obliged  to  ask  indulgence,  as  time  to  plead,  he  will  not 
afterwards  be  allowed  to  plead  a  plea  *contrary  to  the  merits  or  justice  of  [*510] 
tlie  case :  thus  to  a  declaration  by  an  attorney  on  his  bill  of  costs,  a  defend- 
ant, after  obtaining  time,  was  not  allowed  to  plead  that  the  plaintiff  had 
not  delivered  his  signed  bill  a  month  before  action  brought  (») :  and  if  the 
cause  should  proceed  to  trial  and  be  fomid  against  the  defendant  on  ac- 
count of  the  omission  of  one  or  more  grounds  of  defence,  he  will  in  gen- 
eral be  precluded  for  ever  from  taking  advantage  thereof,  unless  in  some 
cases  by  audita  querela  or  error  in  fact  coram  nobis,  4c.  (t).     And  as  it  is 
a  rule  of  pleading  that- a  departure  will  not  be  allowed,  tlie  defendant  can- 
not in  general  rectify  the  omission  of  a  ground  of  defence  by  his  rejoinder. 
In  debt  on  an  arbitration  bond,  if  the  defendant  merely  plead  no  award, 
and  the  plaintiff  reply  setting  out  an  award,  the  defendant  camiot  rejoin 
that  ho  performed  it,  &c.  (u)  (1). 

Tliere  are  many  cases  in  wliich  it  may  be  advisable  to  plead  in  one  plea  when  it 
all  the  groimds  of  defence,  and  in  which  it  may  suffice  to  prove  part  of  the  ^'J^i  suffice 
aUegation  in  the  plea  (t;).  '^J^,'^^ 

ground  of 

It  is  sometimes  advisable  not  to  plead  either  the  general  issue  or  a  1^/°°^ 
special  plea  to  the  whole  declaration,  but  to  suffer  judgment  by  default  to  ing^jlidg^ 
certain  parts  of  the  declaration,  wliich  the  plaintiff  can  indisputably  estab-  mont  by 
lish.     Thus,  where  the  plaintiff's  demand  is  altogether  denied  by  tlie  pleas,  ^^*^  ^ 
and  at  the  trial  the  plaintiff  obtahi  a  verdict  for  part  of  his  demand,  and     ^ 
the  defendant  obtain  a  verdict  as  to  the  other  part,  the  plaintiff  is  entitled 
to  the  costs  of  the  issues  found  for  him,  which  include  the  general  costs  of 

(p)Id.  ibid.  '  and  Mordannt,  2  Bing.  N.  C.  140;  3  Dowl. 

{a)  See  further  as  to  pleas  of  estoppel,  poU;  507. 
and  see  Index,  Estoppel,  and  Reg.  Gen.  HiL  (f)  Tidd,  9th  edit.  907 ;  id.  Index,  tit  "Au- 

T.  4  W.  4,  r.  9.  dita  querela  "  2  Saimd.  137  g  to  150. 

(r)  2  B.  &  Aid.  668;  2  Bing.  337;  and  see  (u)  See  i>o8f,  as  to  departure  in  pleading. 

M'Clel.  &  Y.  509.  (t)  1  Bing.  N.  C.  72;  3  Dowl.  483;  1  Adol. 

(s)  Neale  v.  M'Renzie,  1  Crom.  M.  &  Kos.  &  El.  264;  3  Ney.  &  Man.  259,  S.  C;  1  Har. 

61;  2  Dowl.  702;  4  Tyr.  670,  S.  C;  Bec^  &  WoU.  15. 

(1)  Ace.  Barlow  i;.  Todd,  3  JohoA^  367;  Munroe  v.  AUairo,  2  Caioes,  320.    And  see  Fowler  v, 
Clartr,  3  Day,  231. 
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I.  IK  AS-  every  matter  of  defence  not  merely  consisting  of  denial  of  the  allegations 
SUMP81T.  ^  ^jj^  declaration.    The  most  convenient  course  will  be,  to  print  the  rules 


Reg.  Gen. 
Hil.  T.  4 
W.  4. 
pleadings 
in  particu- 
bir  actions 
(x). 

1.  Flea  of 
non-cu- 
snmpsit  to 
put  in  issue 
only  cr- 
}heis  con- 
tractor 
the  facts 
from  which 
contract 
implffid, 
and  not, 
&c. 

[  *514  ] 


verbatim  in  the  context,  and  to  state  the  decision  in  notes  (u). 

I.  Pleas  in  Assumpsit  in  Particular. 

II.  In  Covenant  and  Debt. 

III.  In  Detinue. 

IV.  In  Case. 
Y.    In  trespass. 

I.  Assumpsit. 

^'  I.  In  all  actions  of  assumpsit^  (except  on  bills  of  exchange  and  pro- 
missory notes,)  the  plea  of  non  assumpsit  shall  operate  only  as  denied  in 
fact  of  tlie  express  contract  or  promise  alleged  (y),  or  *the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  by  law 


(u)  See  also  the  precedents  of  Pleas  and 
notes  in  3  Chittj  on  Pleading,  6th  edit,  per 
tot. 

(x)  See  further  as  to  the  cases  when  or 
not  the  general  issue  is  pleadable,  3  Chit 
Gen.  Prac.  723  to  737,  and  Mr.  Roscoe's 
Occasional  Tracts,  No.  1 ,  as  to  the  General 
Issue,  a  summary  writing  with  tlie  perspi- 
cuity observable  in  all  the  works  of  that  able 
author. 

(y)  Non  Assumpsit.^^Thw  plea  naturally 
puts  in  issue  the  contract  or  promise  as  stated 
m  the  declaration,  and  enables  a  defendant 
to  insist  that  he  never  in  fact  contracted  at 
ail  and  also  that  he  did  not  contract  in  the 
manner  stated  in  the  declaration,  and  thus  to 
take  advantage  of  any  material  variance, 
Ncalo  V.  M'l^zie,  2  Crom.  M.  &  Ros.  67; 
also  of  the  nonjoinder  of  a- person  who  ought 
to  have  been  a  co-plaintiff,  which  is  a  ground 
of  nonsuit  in  respect  of  the  variance.  So 
nnder  non  assumpsit,  the  defendant  may  show 
that  the  contract  was  conditionaJ,  and  pert  not 
performed  by  plaintiff,  where  ho  had  declared 
on  the  contract  as  having  been  absolute.  Al- 
exander V.  Gardner ;  5  Moore  &  Scott,  281 ;  1 
Bing.  N.  S.  671 ;  3  Dowl.  146,  S.  C. 

^,  although  A  plea  of  non  assumpsit  in 
tcnns  seems  merely  to  deny  the  promise  and 
not  the  debt  in  respect  of  which  the  promise 
to  pay  was  actually  made  or  implied ;  yet  by 
tl:c  terms  of  tlic  above  rule  the  pica  m  the 
case  of  an  indebitatus  count  puts  in  issue  all 
the  facts  essential  to  establish  a  present  dett; 
altl'.Oiigh  in  case  of  a  sjjedcd  count  it  would 
be  otherwise.  In  the  latest  case,  Cousen  v. 
Patton,  2  Crom.  &  Ros.  547,  it  was  held  that 
nnder  non  assumpsit  to  an  indebitatus  as- 
sump;;it  (onut  for  gtiods  sold  and  delirered  or 
for  itwit  and  labor  done^  the  defendant  may 
prove  that  the  goods  delivered  were  not  such 
as  were  contracted  for,  or  that,  tlie  work  was 
done  in  an  unworkmanlike  manner,  although 
tiicre  was  a  si)ecial  contract  to  pay  for  the 
goods  or  work  at  a  certain  price,  and  the 
plaintiff  can  recover  only  on  the  quantum 
meruit;   and   sec  further   as  to   work   done. 


Cooper  r.  Whitehouse,  6  Car.  k  P.  545 ;  Rof- 
fey  t\  Smith,  id.  547,  662;  Turban  v.  Wairen, 
I  Tyr.  &Gr.  153. 

In  Bradley  v.  Milnes,  I  Bing.  N.  C.  644,  to 
indebitatus  assumpsit  for  work  and  labor  and 
materials  defendant  pleaded  specially  that  tlie 
work  and  materials  should  be  to  the  satisfaction 
of  the  defendant  or  his  surveyor;  and  that  the 
building  had  not  been  lompleted  to  thesatisiko- 
tion  of  defendant  or  his  suneyor ;  and  a  replica^ 
tion  unnecessarily  in  the  conjunctive  was  proved 
by  evidence  ^vsx  defendant  was  satisfied. 

And  when  to  indebitatus  assumpsit  for 
work  and  labor,  the  defendant  pleaded  that  the 
work  was  done  in  endeavoring  to  preveot  a 
chimnev  f.om  smcking  and  on  the  terrns  that 
tlie  plauitiff  should  not  be  paid  unless  hepro- 
ventcd  it  from  smoking,  ana  that  he  had  not 
prevented  it,  tlie  plea  was  held  had  on  spe- 
cial demurrer,  as  amounting  to  the  ffenonal 
issue.  Ilcjscldcn  t*.  Staff,  5  A.  &  £.  153. 
In  an  action  by  an  attorney  for  work  and  lal)or, 
the  defendant,  under  a  plea  of  the  general 
issue  to  tlie  whole  demand  except  a  certain 
sum  paid  into  court,  fnay  prove  that  tlic  hu- 
sincss  in  respect  'of  whicti  the  action  was 
brought,  was  done  in  a  cause,  upon  tlie  terms 
that  in  the  event  of  failure  in  the  cause,  die 
plaintiff  should  make  no  charge  except  costs 
out  of  pocket,  and  that  these  did  not  exceed 
tlie  amount  paid  into  court.  Jones  v.  Ifeade,  • 
5  A.  &  E.  529 ;  1  N.  &  P.  12 ;  5  Dowl.  216,  S. 
C.  The  defendant  mav  in  an  action  for  woik 
shew  tliat  it  was  done  in  an  unworkmanlike 
manner ;  Couaius  v.  Paddock,  2  Or.  M.  &  R. 
547.  Which  although  it  may  not  defeat 
the  plaintiflT's  claim  altogether,  "will  only  en- 
title liim  to  recover  the  i^eal  value  of  his 
labors,  Chapel  v.  Hicks,  2  C.  &  M.  214.  And 
the  same  nde  applies  to  an  action  for  Uie  value 
of  personal  services  as  a  clerk,  &c.,  Bajiey  v. 
Kell,  4  Bing.  N.  C  638.  Negligence  by  an 
attorney  is  an  admissible  defence  under  non- 
assumpsit  to  an  action  on  his  bill,  provided 
the  work  becomes  wholly  useless  in  conse- 
quence of  that  negligence;  Bracey  v.  Carter, 
12  A.  &  £.  373 ;  Randall  v.  Ikey,  4  Dowl.  682; 


secondly:  since  the  recent  rules. 
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(r).     "  Ex.  frr.    In  an  action  on  a  warranty  (A),  tho  pica  will  operate     ^^  ^s- 
as  a  denial  of  tho  fact  of  the  warranty  havhig  been  given  upon  the  al-  *^"^*"- 
leged  comideraiionj  but  not  of  the  breach ;  and  in  action  on  a  policy  of 
insurance  (B),  of  the  subscription  to  the  alleged  policy  by  the  defendant, 


And  a  special  pica  in  such  a  case  would  be  had 
as  amonnting  to  tho  general  issue,  Hill  v. 
Allen,  2  M.  &  W.  283.  The  defendant  may 
also  under  the  general  issue,  shew  the  exist- 
ence of  a  special  contract,  with  conditions  not 
complied  with  hy  the  defendant;  Sec  Alexan- 
der V,  Gardner, -5  M.  &  Scott,  281;  1  Bing. 
N.  C.  671;  3  Dowl.  146,  S.  C;  Keniblc  r. 
Mills,  1  M.  &  G.  757,  or  containini;  isnch 
terms  as  under  tha  circumstances  defeat  tho 
plaintiff's  claim  altosetlier.  Where  a  person 
18  employed  to  do  certain  work  for  a  certain 
sum,  and  part  of  tlie  work  b  afterwards 
done  b^  tlic  employer,  the  amount  of  t!ie  latter 
work  is  matter  of  deduction,  which  may  bo 
proved  imder  Uie  general  issue,  Turner  v.  Di- 
aixv,  2  M.  &  G.  241.  The  observations  as  to 
tno  effect  of  noii  assumpsit  to  a  connt  for 
goods,  where  the  credit  has  not  expired  will  of 
course  be  applicable  to  tho  case  of  work  and 
labor. 

To  an  inrlcbitatns  assumpsit  connt  for  goods 
■old,  the  defendant  may,  under  non  assumpsit, 
prove  that  tlic  agreed  credit  had  not  elapsed  at 
the  date  of  Uic  writ,  Taylor  v.  Hillary,  1  Crom. 
Mee  &  Kos.  741 ;  1  Gale,  22;  3  Dowl.  461.  S. 
C.  overruling  Edmunds  r.  Harris,  4  Nev.  & 
Man.  182;  6  Car.  &  P.  745.  But  according  to 
Knap^  V.  Harden,  1  Gale,  47 ;  6  Car.  &  P.  745, 
S.  C.  it  is  safer  to  plead  specially  thai  the  time  of 
credit  has  nek  expired. 

In  Taylor  r.  Hillary,  I  Gale,  S3,  Paike,  B. 
thought  that  non  assnmpsit  was  sufficient; 
because  if  t'lo  credit  hail  not  expired,  the 
ooutract  declared  on,  describing  the  defendant 
80  already  ituleUed  in  pnesenti,  was  not 
proved. 

This  rule  also  in  effect  puts  in  issue  the  ftuffi' 
denof  of  the  stamp,  when  a  written  contract  must 
be  proved,  and  a  stamp  is  essential ;  because  the 
23  G.  3,  c.  58,  s.  1 2,  not  only  enacts  that  the 
agpiement,  unless  duly  stamped,  shall  be  una- 
vailable, but  furtlier,  that  it  sliall  not  be  admissi- 
ble in  evidence;  so  that  the  plaintiff  cannot  prove 
the  allegation  tliat  it  was  made,  if  it  bo  un- 
stamped. If  the  Question  depend  on  the  pro- 
ccdiog  words,  tlicii  it  might  have  licen  necessary 
to  plead  specially  tho  want  of  a  stamp  as  icn- 
donnj?  the  agreement  void  in  point  of  Uw; 
bat  ue  latter  words  in  the  stamp  act  seem 
clearly  to  render  tho  objection  available  under 
a  plea  of  non  assumpsit,  or  rum  est  factum^  or 
a  plea  rendering  it  necessary  to  jn-ore  the 
contract  declared  upon.  However,  the  de- 
fendant may  plead  specially  that  the  contract 
was  not  duly  stampea.  See  forms  of  pleas  of 
t^ie  want  of  a  proper  stamp,  Bosanquct's  Rules, 
105;  Chitty,  jun.  on  Pleading,  258;  pest,  vol. 
liL 

(«)  Or  of  the  matters  of  fact  from  which  the 
contract  or  promise  allegea  mag  be  implicated  h/ 
lam.    In  the  instance  of  aa  imUbUatue  a$8ump- 
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sit,  where  the  promise  is  usually  presumed  from 
tlie  fact  of  the  defendant  being  indebted,  as  pre- 
viously alleged,  this  seems  to  put  in  issue  what- 
ever would  in  fact,  and  not  merely  as  a  matter 
of  law,  negative  the  pre-existing  debt;  which 
constitutes  the  premises  or  consideration  from 
which  tho  allied  promise  is  to  be  inferred. 
Hence,  Parke,  B.,  in  3  Dowl.  627,  obser\'od 
that  there  is  no  longer  any  general  issue  in  as- 
sumpsit. 

(A)  Warranty.  Where  in  an  action  for 
tlic  breach  of  a  warranty  of  a  mare,  the  de- 
fendant pleaded  that  the  mare  was  sent  to  a 
repository  for  the  sale  of  horses,  and  sold 
subject  to  certain  rules  agree<l  to  by  the  parties, 
wiiich  were  tliat  ''the  warranty  of  soundness 
should  remain  in  forre  nntil  noon  of  tlie  day 
after  the  sale,  when  it  would  bo  complete  and 
the  responsibility  of  the  seller  terminate,  nn« 
less  in  the  meantime,  a  notice  and  certificate  of 
unsoundness  were  given,"  and  that  such  no- 
tice and  certificate  were  not  given  within  the 
time  limited,  it  was  held  tliat  the  facts  were 
properly  made  the  subject  of  a  special  plea,  aa 
admitting  the  contract  and  the  promise,  but 
showing  it  to  have  been  made  the  subject  to 
certain  rules,  which  had  not  l)cen  complied  with. 
Smart  v.  Hyde,  8  M.  &  W.  723 ;  1  Dowl.  N.  S. 
60,  S.  C.  » 

(B)  Insurance.  In  an  action  on  a  policy 
of  insurance,  where  tho  declaration  stated 
that  the  plaintiff  caused  a  policy  of  assurance 
to  be  eflected  with  the  defendants  on  360  bales 
of  cotton,  lost  or  not  lost,  whereby  B.  &  Co., 
B0  well  in  their  own  name  as  in  that  of  all 
other  parties  interested,  were  assured  in  £2,000, 
and  in  consideration  thereof  and  that  the  plain- 
tiff paid  the  defendants  the  premium,  tlie  de- 
fendants promised  that  they  woidd  become  aa 
snrers  to  tlie  plaintiff  of  tlie  said  sum  of  £2,000, 
that  the  plaintiff  was  interested  in  the  goods 
during  the  voyage  and  that  the  assurance  was 
made  for  his  use  and  benefit  and  on  his  ac- 
count, and  that  the  goods  were  damaged  by 
the  perils  of  the  sea  during  the  voyase;  and 
tlie  defendants  pleaded  that  the  policy  was 
not  cansed  to  bo  made  by  or  on  belialf  of  tlio 
plaintiff,  modo  et  forma,  and  also  as  a  sepa- 
rate defence  that  the  plaintiff  did  not  pay 
the  premium  or  promise  the  defendants  to 
observe  the  forms  of  tho  policy;  tlicso  pleas 
were  held  bad,  as  amounting  to  the  pencral 
issue.  Butlicrland  r.  Pratt,  2  Dowl.  N.  S*. 
813.  Parke,  B.  in  delivering  tlie  judgment 
of  the  Court^  said,  "  An  action  on  the  po!i- . 
cy  is  mentioned  in  the  pleading  rules  only 
as  an  example  illustrating  the  general  rule 
previously  given,  tlie  object  of  which  gen- 
eral rale*  is,  to  confine  the  operations  of  the 
plea  of  non  assumpsit,  which  had  liefbre 
operated  as  a  denial  of  all  the  facts  and  the 
liabilities  at  the  time  the  action  was  brought 


514a 


OP  THE  SEVERAL  PLEAS. 


1.    i3f  AS-  but  not  of  the  interest  of  the  commencement  of  the  risk,  or  the  loss,  or 
stursiT.    ^f  ^YiQ  alleged  compliance  with  warranties. 

In  nrtions  "In  actions  against  carriers  and  other  bailees  (A),  for  not  delivering  or 
agamst  j^ot  keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions 
imilcernot^S^^i^st  ogents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any 
of  broach,  express  contract  to  the  effect  alleged  in  the  declaration,  and  of  such  bail- 
ment or  employment  as  would  raise  a  promise  in  law  to  tlie  effect  alleged, 
but  not  of  Ike  breach. 


In  tndebtta- 
tus  assump* 
sit  for 
goods  sold 
or  money 
received, 
non  as- 
sumpsit to 
put  in  issue 
only  sale 
and  delive- 
ry, and  re- 
ceipt of 
money  to 
uiie  of 
p'aintiff* 

[*516] 


"In  an  action  of  indebilatus  assumpsit  for  goods  sold  and  delivered, 
tlie  plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery 
in  point  of  fact  (ar) ;  in  the  like  actions  for  money  had  and  *received  (B), 


to  a  denial  of  the  contract,  express  or  im- 
plied, allcj^cd  in  the  declaration.  Every  such 
contract  imports  that  there  are  two  parties  to 
it  and  a  denial  of  the  contract  alle^d  is  a  de- 
nial of  a  contract  with  tlie  plaintiff.  Consid- 
erinjj  tlic  example  therefore,  as  merely  illas- 
tratin;;  the  rule,  we  tliink  it  clear  tliat  in  an 
action  on  tlie  jwlicy,  the  plea  of  non  assump- 
sit, denying  that  the  defendant  ever  contracted 
by  such  a  policy  with  the  plaintiff  puts  in 
issue  the  fact  that  tlie  plaintiff  caused  the  policy 
to  he  made,"  and  the  first  plea  was  therefore 
held  bad.  For  the  same  reason  the  other  |  lea 
was  held  bad  also;  all  the  facts  put  in  issue  by 
it  were  only  parts  of  one  proposition,  that  is, 
that  the  defendants  contracted  with  tlie  plaintiff 
and  could  not  have  been  put  iu  issue  by  rum  as- 
sumpsit, Southeriand  u.  Pratt,  2  Dowl.  N.  S. 
824. 

(A)  Carriers  and  other  bailees.  It  has 
been  hehl  that  in  action  asrainst  a  carrier  for 
the  loss  of  a  parcel,  tlie  defendant  cannot  un- 
der non  astumpsit  avail  himself  of  tlie  fact 
that  tlic  parcel  was  above  .£10  in  value,  and 
that  as  notice  of  its  value  was  given  in  com- 
pliance ^vith  the  statute  11  G.  4,  and  1  W.  4, 
c.  68.  Lynes  v.  Cluiplin,  5  A.  &  K.  634;  5 
Dowl.  429,  S.  C.  But  a  plea  to  a  similar  ac- 
tion, that  when  the  defendant  received  the 
goods,  an  express  condition  and  agreement  v.as 
made  between  him  and  tlie  plaintiff,  that  tlie 
plaintiff  should  accompany  the  cart,  aud  watch 
and  protect  the  goods  from  being  lost  or  stolen, 
but  that  he  neglected  and  refusal  so  to  do,  by 
reason  whereof  and  not  by  reason  of  any  negli- 
gence of  the  defendant,  the  goods  were  lost,  was 
held  bad  on  special  demurrer,  as  amountin«;  to 
the  general  issue.  Brind  r.  Dale,  2  M.  &  W. 
775. 

(z)  Sec  ante,  513  a  note  (.r);  Bosanqnet*s 
•Rules,  48,  note  46.  In  Edmunds  r.  Harris,  4 
Ncv.  &  Man.  182;  6  Car.  &  P.  547,  it  was 
held  that  to  indebitatus  assumpsit  for  goods 
sold  or  work  done,  defendant  must  plead  spe- 
cially that  the  credit  had  not  ekpsed;  but  in 
Taylor  v.  Hillary,  1  Gale,  23;  3  Dowl.  461 ;  1 
Cromp.  M.  &  Ros.  641,  8.  C,  Mr.  Baron  Parke 
said,  "donbta  have  been  expressed  with  regard 
to  the  decision  in  Edmunds  t>.  Harris.  If  the 
time  of  credk  has  not  expired/  the  plaintiff 


proves  a  different  conlrart  from  that  stated  in 
the  decUration,  viz.  to  pay  on  request;"  aud 
see  Knapp  r.  Harden,  1  Gale,  47;  6  Car  & 
P.  745,  S.  C. ;  and  in  Gardner  »•.  Alexander,  .3 
Dowl.  146,  the  propriety  of  that  decision  was 
also  doubted.  So  it  has  been  supposed  that  to 
assumpsit  for  goods  sold  or  work  done,  defend- 
ant must  plead  specially  that  the  goods  were 
of  bad  qtiality,  or  tliat  tb.c  wotk  \cas  improf  er, 
so  as  to  reduce  the  claim,  Cooper  ?'.  vYhi:e- 
homo,  6  Car.  &  P.  545;  Roflcy  r.  Smith,  5 
Car.  &  P.  662;  but  as  the  iTcgation  in  tic 
declaration  indebitatus  assumpsit  affirms  tl  at 
tlicre  is  already  an  existing  debt  for  ^cods  (old 
or  work  done,  whatever  sho^s  that  there  was 
no  such  debt,  as  that  the  goods  or  work  mc.c 
insufficient,  or  tlie  credit  not  expired,  due  ily 
negatives  sucli  allegation,  and  should  thcrcfoio 
be  admissible  without  a  S])ecial  pica.  Howev- 
er, the  safest  course  will  be  to  plead  hpccially, 
as  in  l^napp  v.  Harden,  1  Gale,  47 ;  6  Car.  & 
P.  745,  S.  6. 

(B)     Money    received.     In    indebitatus    as- 
sumpsit for  money  had  and  received,  the  plea 
of  non  assumpsit  will  oi)cmtc  as  a  denial  both 
of  tlie  receipt  of  the  money  and  of  the  exist- 
ence of  tliose  &cts  which  make  such  receipt 
bv  the  defendant  a  receipt  to  the  use  of  the 
plaintiff;  and  therefore  where  the  defendant, 
m  an  action  of  this  nature,  pleaded  that  the 
money  was  tlie  proceeds  of  poods  pledged  to 
tlie  defendant,  by  persons  who  were  allowed  by 
the  plaintiff  to  iiold  tlie  goods  as  their  own, 
but  which  in  fact  were  the  goods  of  the  plain- 
tiff and  of  tliose  persons  jointly,  and  that  the 
defendant  not  knowing  that  tfie  plaintiff  1  ad 
any  interest  in  tlie  gcwds,  advanced  njoncv  to 
those  thii-d  persons,  and  sold  the  gocxls  ui  der 
a  fK)wcr  for  that  purpose  to  repay  himself;  it 
was  held  that  the  plea  amounted  to  the  general 
issue,  for  it  denied  the  plaintiff's  foIc  right  to 
die  moncv  said  to  be  received  to  his  u^e.    Sol- 
ly V.  Nei'sh,  2  C.  M.  &  R.  355;  5  Tyr.  625, 
S.  C.     See  also  Moore  v.  Eddowes,  7  C.  &  P- 
203. 

Money  lent.  Where  the  plaintiff's  chum  is 
for  money  lent,  tlie  general  issue  will  compel 
him  to  prove  the  loan  of  the  money  and  that 
it  was  advanced  at  the  defendants  request, 
bat  if  there  were  any  illegality  in  the  contract. 
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it  will  operate  as  a  denial  both  of  the  receipt  of  the  money,  and  the  ex-      '■  ■" 
isteiice  of  those  facts  wliicli  make  such  receipt  by  the  defendaut  a  receipt  *'^"""- 
to  the  use  of  the  plaintiff. 


"  2.  In  all  actions  upon  bilU  of  exchange  and  promiMory  notei,  the  plea  2.  JVon  a. 


eUber  on  sccoiint  of  usury,  gaming  or  other- 
wise, aod  this  be  relied  on  k8  a  defence  itmust 
bo  Bpcciftllj  pleadcA  Where  in  an  actioo  for 
money  tent  anil  paid,  the  defenilant  pleaded 
that  the  Mims  lent  and  paid  were  lent  for  the 
.  purpose  of  paying  J.  K.  Tar  the  repairs  of  m 
T«0ael  and  not  on  the  gecnrity  or  liability  of 
the  defendant,  and  that  a  bottouirj  bond  was 

S'vea  to  the  plointifT,  whoreby  the  rcasel, 
eight  and  cargo  bccnme  responsible  for  the 
Bum  lent  and  advanL-ed  by  the  plaintiif,  it  vaa 
admitted  that  the  pica  would  have  been  bad 
on  special  demurrer,  as  amouDtlng  to  the  gea- 
eral  iseue.     Rcgil  v.  Gn-cn,  1  U.  &  W.  S-28. 

Money  paid.  The  plea  of  non  aiiauiapait 
to  An  action  for  money  paid,  will  render  it 
necessary  for  the  plaintiff  lo  prove  on  the  trial 
tiie  payment  of  the  money,  either  at  the  ei' 
press  or  implied  request  of  the  defendant ;  bnt 
if  the  money  were  applied  to  any  illegal  pai~ 
pose,  or  the  contract  be  void  either  by  statute 
OF  commOD  lav,  it  will  be  necesiarj  to  plead 
this  faut  specially,  in  order  to  hare  the  benefit 
of  it  as  a  defence  to  the  ao^on.  Where  in  ac- 
tion of  Bsaumpsit  for  money  paid,  the  defend- 
ants pleaded  aa  to  £500  parcel,  *c.  that  they 
wore  possessed  of  a  bill  of  eiehange  drawn  by 
thcni  OJiil  accepted  by  a  third  party,  payable 
six  mouth.i  after  date,  and  that  in  considcra- 
^on  that  the  defendants,  as  a  seourity  for  the 
m-payment  of  the  £501),  would  indorse  the 
bill  to  the  plaiiitifik,  the  plaintiif  promised  to 
pay  £Sull  to  the  defendants'  use,  and  then 
arerred  the  indorsement  of  the  bill  pursuant 
to  the  agreement,  aud  that  the  Bum  of  £M0 
claimed  by  the  plaintilDi  was  made  np  of  pay- 
ments made  ouaccountofchebill,  but  did  not 
allege  that  the  bill  was  due,  tbe  plea  waa  held 
bad  on  the  groand  that  it  showed  that  the 
£500  was  not  payable  on  rejueet  aa  alleged  to 
the  declaration,  and  therefore  amounted  to  the 
general  iaauc.  Maude  v.  Uesham,  S  M.  &  W. 
50S.  So  where  tbe  defendant  pleaded  that  the 
money  waa  paid  by  the  plaintiff  as  a  share  of 
damages  and  costs  roc orercd  si^nst  the  plain- 
tiif as  owner  of  a  vessel  of  which  tho  defend- 
ant was  a  part  owner,  for  the  loss  of  goods, 
and  which  loss  was  alleged  in  the  actioo  to 
have  happened  through  tlio  negligence  of  the 
plaintiif  by  hia  niarinera  and  servants,  whcre- 
M  tbe  plaintiff  by  his  own  personal  and  willful 
misconduct  contributed  lo  tho  loss;  and  tbe 
defendant  also  pleaded  that  he  did  not  concur 
in  the  emptoymcnt  of  the  vessel  in  that  voy- 
age, bnt  that  it  naa  undertaken  without  the 
defendant  being  concerned  Or  in  any  way  par- 
ticipating in  tbe  adventure ;  on  ^>ecial  demur- 
rer it  was  held  that  both  pleas  were  bad  as 
BOMiuDtingtolhcgeneralisaua.  Gregory  d.  Hai^ 
thol,  1  U.  &  W.  1S3.    Where  the  nouey  paid 


has  failed  in  its  object,  and  the  defendant  has  ^dmWble 
received  no  benefit  from  It  through  the  default  ""  ^jj'^'' 
of  the  plaintiff,  such  a  defence  is  not  (lie  sub-  ™,  1:  , 
ject  of  a  special  plea,  but  is  either  admissible  "  ,  j  , 
under  the  general  issue  or  ground  for  a  cross  a«eodant 
action.     Francis  v.  Baker,  10  A.  A  E.  642,  ""*■  """' 

Account  ttaltd.     In  indebitatus  assumpsit  "'se'npar- 
or  pn  account  stated,  tho  defendaut  under  uon  '»='^'  ""^ 
awtumpsit  may  ahow,  that  accounts  between  """'ngi 
the  piaintiff  and  himself,  the  correctness  of  ^'^mg. 
which  ho  had  admitted,  were  in  fact,  incor-  '"aor^g. 
reet ;  eince  the  issue  in  such  a  case  is  not  sira-  ""^P^ng. 
fjy  whether  there  was  an  account  stated,  but  Presentmg 
whether  the  defendant  waa  indebted  on  an  ac-  Of  Dot'^BOf 
count  slated  or  not.     Thomas  n.  Hawkcs,  8  M.  dishonor. 
&  W.  140.     It  had  however  been  previously 
held  that  if  the  defendant  wishes  to  rely  ou  a 
nihteqiKtit  accowit  in  hia  favor,  he  must  plead 
that  tact  specially,  and  cannot  give  it  in  evi- 
dence under  non  aaaumpsit.     tidgctt  v.  Perry, 
]  C.  M.  j[  R.  108;  2  Dowl.  7H, 

Uu  and  occupation.  Where  the  pl^tiiTB 
claim  is  in  respect  of  the  use  and  occupation 
of  premises,  tho  defendant,  under  non  assump- 
sit, may  show  (hat  tbe  plaintitf  had  mortgaged 
the  premises  before  the  defendant  Came  ioto 
occupation,  and  that  the  mortgagee  bad  given 
notice  to  Che  defendant  not  lo  pay  to  the  plain- 
tiif any  rent,  becoming  due  after  such  notice, 
but  the  defendant  cannot,  under  that  plea,  give 
evidence  of  a  notice  to  pay  rent  dia  btfort 
such  notice,  the  ground  for  this  distiuction  b»- 
ing  that  from  the  moment  the  mortgagee  girea' 
notice  to  the  defendant,  the  future  rents  are  to 
be  paid  to  himself,  the  defendant  ceases  to  oc- 
cupy by  the  permission  and  sufferance  of  the 
mortgagor,  and  the  subsequent  holding  is  bj 
permission  of  the  mortgogee,  and  such  holding 
by  permission  of  the  mortgagee  is  not  a  con- 
fession and  avoidance  that  he  held  by  permi»- 
aion  of  the  mortgagor  during  the  same  lime 
for  which  the  rent  became  due,  but  an  allega- 
tion inconsistent  therewith,  and  amounting  to 
a  denial  of  it :  on  the  other  hand,  the  same 
connlructiou  of  the  rule  and  pleading  docs  not 
apply  to  arrears  already  due,  for  as  to  those 
arrears,  the  occupation  had  already  taken 
place,  and  such  occupation  was  in  fact,  by  tho 
sufferance  and  permission  of  the  pluiutilT;  the 
evideucc  of  the  notice  docs  not  amount  lo  a  de- 
nial of  the  allegation  that  the  occupation  was 
by  the  plaintiff's  permission,  but  to  a  confes- 
sion and  avoidance  Only.  Waddillore  v.  Bar- 
nett,  2  Biug.  N.  C.  S38.  Id  this  action  also 
the  defendaut  may  under  the  general  issue, 

Eivc  in  evidence  that  the  premises  trcrc  uiiin- 
abitublo  by  reason  of  a  nuisance.  Smith  v. 
Uarrable,  S  Dowl.  N.  C.  810.  And  ho  may 
show  under  this  plea,  that  the  premises  under 
a  denise,  at  a  certaiii  rent  payable  at  slated 
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I- 1'      of  non  msummit  shall  be  inadmissable  (A).    In  such  actions,  therefore,  a 
ASSUMPSIT,  pi^g^  i^j  denial  must  traverse  some  matter  of  fact,  e.  g.  the  drawing  or  mak- 
ing, or  indorsing,  or  accepting,  or  presenting,  or  notice  of  dishonor  of  the 
bill  or  note  (a). 


9.  Matters 
in  confes- 
sion and 
avoidance 
and  in  dis- 
charge and 
defences  in 
laWf  to  be 
pleaded 
particular- 
ly, as  in- 
fancy, cov- 
erture, re- 
loasc,  pay- 
ment, per- 
formance, 
illegality 
of  conside- 
ration, &c. 


3.  In  every  species  of  assumpsit^  all  matters  in  confession  and  avaid- 
ance  (6),  inchiding  not  only  tliose  by  way  of  discharge,  but  those  which 
show  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 


periods,  and  that  before  the  rent  became  due 
the  plaintiff  evicted  him  from  the  possession. 
Prentice  v.  Elliot,  G  M.  &  W.  606. 

(A)  Pleaa  to  bilU  and  notes.  In  an  action 
by  the  indorsee  of  a  bill  of  exchange  against 
the  acceptor,  the  defendant  may  under  a  plea 
of  non  accepU  take  advantage  of  an  alteration 
in  the  bill  after  acceptance,  in  respect  of  date 
or  mode  of  acceptance,  whether  the  declara- 
tion describe  the  bill  in  its  original  or  altei-ed 
form.  The  defendant  in  that  plea  says,  in 
substance,  **The  instrument  on  which  you 
claim  against  me,  I  never  accepted.^*  It  can- 
not be  said  to  be  the  same  instrument,  if  there 
has  been  any  alteration.  Cock  v.  Cox  well, 
2  C.  M.  &  K.  291;  Calvert  tr.  Baker,  4  }L 
&  W.  417;  7  Dowl.  17,  S.  C.  The  altera- 
tion  may,  however,  be  the  subject  of  a  spe- 
cial plea.  Laughton  v.  Lazarus,  5  M.  & 
W.  629;  Hemming  v.  Trenery,  9  A.  &  £. 
926. 

But  in  an  action  by  an  indorsee  against  the 
indorser  of  a  bill  of  exchange  under  pleas  de- 
nying the  indorsements,  presentment  and  due 
notice  of  dishonor,  and  alleging  want  of  con- 
sideration, the  plaintiff  is  not  bound  to  explain 
an  alteration  appearing  in  the  date,  as  the 
making  of  the  bill  is  admitted  upon  the  record. 
Sibley  v.  Fisher,  2  N.  &  P.  480.  To  a  declar- 
ation by  an  executor  on  a  promissory  note 
given  to  the  testator,  and  averring  a  promise 
to  the  plaintiff  as  executor,  the  defendant 
pleaded  as  to  the  supposed  promise  alleged  to 
have  made  to  the  plaintiff  as  executor,  non  as- 
tumptdt,  and  it  was  held  that  this  was  a  good 
plea,  as  the  promise  to  pay  the  executor  was 
not  a  promise  implied  by  law,  and  there  must 
have  been  an  express  promise  proved  to  sup- 
port the  declaration.  Timmis  v.  Piatt,  2  M. 
&  W.  720.  The  rule  prohibiting  the  plea  of 
non  assumpsit  is  confined  to  cases  where  the 
action  is  only  on  the  note,  and  on  the  promise 
to  pay  contained  in  or  implied  by  law  from  it; 
it  is  to  be  read  as  if  it  were  worded  thus — *Mn 
all  actions  on  bills  of  exchange,  and  promis- 
sorv  notes  nmpliciter^  without  any  other  mat- 
ter.**' Per  Parke,  B.  2  M.  &  W.  721,  722. 
But  where  in  an  action  by  the  indorsee  of  a 
promissory  note  against  the  maker,  the  declar- 
ation, not  alleging  any  promise  by  the  defend- 
ant to  the  plaintiff,  contained  a  count,  on  an 
account  stated  on  a  day  long  after  the  note  be- 
came due,  and  a  general  promise  by  the  de- 
fendant on  that  day  to  pay  the  **8aid  several 
moneys,"  it  was  held,  that  this  was  an  action 
on  the  note  within  the  meaning  of  the  rule,  and 
that  the  plea  of  non  assumpsit  was  inadmissi- 


ble.   Donaldson  v.  Thompson,  6  H.4k  W.  816; 
8  Dowl.  2(i9,  &  C. 

The  sufficiency  of  the  stamp  on  a  promissory 
DOte  or  bill  of  exchange  is  put  in  issue  by  a 
plea  denying  the  making  or  acceptance  of  the 
note  or  bill,  and  a  plea  that  it  was  not  duly 
stamped  is  bad.  Howard  r.  Smith,  4  fiing.  ]^. 
C.  684;  6  Scott,  4Sb,  S.  C. ;  and  in  an  action 
on  a  bill  of  exchange  by  the  indorsee  against 
acceptor,  the  Court  struck  out  a  pica  founded 
on  the  3  &  4  W.  4,  c.  97,  s.  17,  that  the  bill 
was  written  on  paper  improperly  stamped  ^ith 
an  old  dye,  on  the  ground  that  the  deience  was 
admissible  under  the  plea  denying  the  accept- 
ance. Dawson  v.  Macdouald,  2  11.  it  W.  26. 
So  in  an  action  on  a  banker's  check,  the  ob- 
jections that  it  was  |:ost  dated  or  ifsved  n:ore 
than  ten  miles  from  the  tank,  and  therefore 
not  exempt  from  the  stan:p  laws,  are  available 
under  a  pleaden^fiug  the  diawirg  of  the  check. 
Field  V,  Woods,  7  A.  &  E,  114 ;  2  N.  &  P.  117; 
Jenkins  r.  Creech,  (  LowL  2VS;  MTowell  v. 
Lyster,  2  M.  &  W.  62,  &  P. 

If  the  defendant^  in  contiavcntion  of  Ibe 
rule,  pleads  non  sssumpfit  cr  nunquiim  indct- 
itatus,  the  plaintiff  n.ay  sign  jiidgn:cnt  as  for 
want  of  a  plea,  and  if  the  dcclai alien  con^sin 
counts  on  the  consideration  of  (be  bill  or  rcte, 
and  the  defendant  pleads  the  general  ifsne  to 
the  whole,  the  plaintiff  may  sign  ji2^gir.eiit  en 
the  count  for  the  bill  or  note,  end  enter  acoUe 
prosequi  as  to  the  other  counts.  Frezer  r.  Kew- 
ton,  8  Dowl.  778 ;  gewell ».  Pale,  €  Dowl.  8C9. 

(a)  If  it  be  apprehended  that  the  stamp  on 
the  bill  was  insufficient,  there  should,  at  all 
events,  be  a  plea  denying  the  makirg  of  tl  e 
bill,  Bosanquet's  Rules,  47,  note  45,  or  a  plea 
that  it  was  not  sufficiently  stamped.  Fcefoiin, 
Bosanquet^s  Rules,  U5,  for  otherwise  the  suf- 
ficiency of  the  stamp  will  not  be  en  iceue,  Bck 
sauquct^s  Rules,  47,  note  46. 

(6)  "ul//  matteri  in  ccvftfsion  arid  (xroid' 
ancey  including,  <f'c.,  shall  he  specially  plead- 
ed.^— To  an  mdebitatus  a; sun  pe^it  on  an  ac- 
count stated,  if  the  defendant  wish  to  rely  on 
a  subsequetU  account  in  ?iis  favor,  he  must 
plead  this  specially,  and  cannot  give  the  sttne 
in  evidence  under  the  gei .cral  issue,  Fidgett  i?. 
Penny,  1  Crom.  M.  &  Bos.  1(  8;  2  Dowl.  714, 
S.  C. ;  and  see  Taylor  v.  Hillary,  1  Gale,  22L 
So  a  defendant  must  plead  specially  that  after 
•the  guarantee  declared  on,  he  and  the  plaintiff 
entered  into  a  different  contract  of  guarantee, 
and  thereby  discharged  defendant  from  liabO- 
ity  to  perform  that  declared  upon,  and  miiai 
iver.that  such  agreement  was  in  writing,  Tuj^ 
lor  V.  HiUary,  1  Gale,  22;  8  Dowl.   461;  1 


secondly;  since  the  recent  rules. 
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ground  of  frauds  (c)  or  otherwise j  shall  be  specially  pleaded  (cZ).     Ux.  gr.     »^  ^*- 
Infancy  (<;),  coverture,  release,  *payment  (/),  want  of  consideration,  "^•'"*''' 


Crom.  M.  &  Ros.  741.  Ploa  to  indcbitatiu  as- 
sampsit  for  goods  sold,  that  defendant  accepted 
a  biU  which  plaintiff  iDdorsed  to  a  holder,  &c., 
Atkinson  v.  Handon,  1  Har.  &  WoU.  77.  So 
a  plea  of  gaming  consideration,  where  there  has 
been  a  renewed  biU  or  note,  mast  be  pleaded  to 
the  first  bill  or  note,  Boulton  v.  Uoghlan,  1 
Bing.  N.  C.  640.  So  a  substitnted  guarantee 
or  agreement  in  lieu  of  first,  1  Gale,  23,  47, 48 ; 
3  Dowl.  641  ;  5  Bin?.  373. 

(c)  **  Void  or  voidable  in  point  of  law  on 
ground  of  fraud  or,  ^"c  "-^Thns  to  an  action  on 
a  sale  W  auction  puffing  must  be  pleaded  spe- 
cially, Iceley  v.  Crew.  6  Car.  &  P.  671.  How 
to  plead  fraud  in  obtaining  a  bill,  see'  1  Hodges, 
66 ;  1  Biag.  N.  C.  460 ;  2  Crom.  M.  &  Kos. 
59. 

{d)  **  Or  otherwise  shall  be  spea'allo  pleaded" 
—Even  before  the  Reg.  Gen.  Hil.  T.  4^V.  4, 
defendant  might  plead  specially  that  tlie  con- 
tract was  not  in  writing  according  to  the  stat- 
ute a'jainst  frauds,  29  Car.  2,  c.  3,  s.  4  and  17  ; 
1  Wils.  305  ;  4  B.  &  Aid.  295  ;  1  Moore  &  P. 
294,  30S;  4  Bing.  470,  S.  C. ;  but  sec  11 
Price,  494.  So  a  surety  mi^ht  hare  pleaded 
that  ho  had  signed  no  undertaking  in  writing, 
aee  a  plea  held  good,  2  Dow.  &  Clark,  211. 
And  now  such  defence  must  lie  pleaded,  and  see 
form  of  plea  and  replication,  Hawes  t;.  Arm- 
strong, 1  Bing.  N.  C.  763 ;  Clancev  v,  Pig- 
gott,  1  Harr.  &  Well.  20 ;  4  Nev.  &  Man.  469, 
S.  C.  So  in  a88umpsit  for  the  price  of  a  copy- 
right, it  must  be  pleaded  specially  that  the  as- 
signment of  such  copyright  was  not  in  writing, 
Bomctt  V.  Glossop,  1  Bing.  N.  C.  633;  1 
Hodges,  94 ;  3  Dowl.  625,  S.  C.  If  a  contract 
bo  sp'viaUif  dechired  on  in  assumpsit,  Bolland, 
B.  held  that  under  non  assumpsit  the  defend- 
ant could  not  insist  that  the  contract  was  not 
in  writing  and  signed,  Ross  v.  Humphreys, 
Easter  T.  I8t5,  Exchequer.  But  if  a  statute 
expressly  require  a  fact  to  bo  proved  by  t/ie 
plaintiff  as  part  of  his  case,  as  the  apothecary 
act,  requiring  proof  of  plaintiff's  certificate,  or 
t'lat  ho  was  iu  practice  before  a  certain  day, 
then  t*ic  absence  of  that  evidence  need  not  be 
pleaded  specially  to  an  action  by  such  apothe- 
cary lor  tlio  amount  of  his  bill,  Morgan  v. 
Ruddock,  1  Har.  &  Woll.  505.  So  it  is  proper 
to  plead  specially  that  defendant's  guarantee 
was  not  in  writing  and  signed,  Clancv  v.  Pig- 

fott,  4  Nov.  &  Man.  496 ;  1  Har.  &  Woll.  20. 
t  should  seem  that  to  such  a  plea  plaintiff 
ghou'd  not  wprelif  replif  that  there  was  an  agree- 
ment in  writing,  and  conclude  to  the  country, 
but  should  set  out  the  written  agreement  in  the 
rery  woMs,  and  conclude  with  a  verification, 
0o  that  the*  Court  may  judge  of  the  sufficiency 
of  tlie  agreement,  Lowe  v.  Eldred,  3  Tyr.  234 ; 
and  see  form  of  plea  and  replication,  Hawes  p. 
Armstrong,  1  Binn:.  N.  C.  763.  If  defendant 
be  confident  that  the  written  contract  is*  insuffi- 
cient as  a  guarantee,  he  may  and  should  set  out 
the  agreement  in  his  plea,  Clanccy  r.  Piggot,  4 
Nev.  &  Man.  496 ;  1  Harr.  &  Woll.  20. 


A  defence  that  the  contract  was  not  to  be 
completely  peiformed  within  a  year,  and  not  in 
writing,  must  be  specially  pleaded.  Ross  r. 
Hnmphreys,  Exch.  Tr.  T.  1835 ;  Bosanquct, 
183  ;  Chamock's  Rules.  147. 

Statute  of  Frauds.  It  is  now  settled  that  the 
rules  of  Hil.  T.  4  W.  4,  do  not  inteifcre  witli 
the  evidence  required  to  be  proved  on  the  part 
of  the  plaintiff  as  a  necessary  part  of  his  case. 
Buttemere  v.  Haves,  5  M.'&W.  461;  under 
non  assumpait,  therefore,  the  plaintiff  must 
show  that  tne  statute  of  frauds  has  been  com- 
plied with,  as  that  an  agreement  for  the  sale 
of  an  interest  in  land  was  in  writing.  So  in 
the  case  of  a  demise  for  three  years,  a  writing 
must  lie  proved,  not  merely  on  a  special  trav- 
erse of  the  demise  but  where  the  denial  of  de- 
mise is  included  in  the  general  issue.  So  also 
that  a  contract  within  the  17th  Sect,  for  sale 
of  goo<1s  above  the  value  of  £10  was  in  writ- 
ing ;  Johnson  v,  Dodgson,  2  M.  &  W.  653 ; 
or  that  there  was  an  acceptance  of  part.  El- 
liot r.  Thomas,  3  M.  &  W.  173;  Frirkcr  r. 
Thomlinson,  1  M.  &  Gr.  772.  So  also  in  the 
case  of  an  agreement  to  answer  for  the  debt  of 
another ;  Eastwood  r.  Kenyon,  1 1  A.  &  E.  441 ; , 
3  P.  &  D.  276,  S.  C.  And  a  special  pica  of 
the  statute  is  bad,  as  an  anrutnentfltive  denial 
of  the  facts  alleged  in  the  declaration.  Leaf  v. 
Snton,  2  Dowl.  N.  S.  300. 

To  assumpsit  by  an  attornef/  for  fees  and  bu- 
siness done,  it  has  l)oen  considered  necessary 
to  plead  specially  that  he  had  not  delivcrcd  his 
bill  signca  a  month  before  action  commenced, 
Moore  V.  Boulcott,  5  Moore  &  Scott,  122;  1 
Bing.  N.  G.  323  ;  3  Dowl.  14.5,  S.  C.  But  sco 
Bosanquet's  Hules,  51,  52,  and  case  as  to  tlio 
apothecary's  evidence,  supra.  So  to  special 
assumpsit  for  non  perfonnance  of  an  agrec^ 
ment  for  incorporeal  hereditaments,  a  pica  that 
the  agreement  was  void  because  not  under  seal 
is  good  ;  bat  the  plaintiff  recovered  under  an 
indebitatDS  count  for  by-gone  rent,  Bird  v.  Hi^ 
ginson,  1  Harr.  &  Woll.  61. 

(e)  Before  this  rule  infancy  might  be  given 
in  evidence  under  non  assumpsit,  but  now  by 
the  express  terms  of  that  raile  it  must  be  plead- 
ed, and  see  the  pleas,  replications,  &c..  iu 
Burghart  v.  Angerstein,  6  Car.  &  P.  690  to  700, 
and  post. 

( f)  Payment  must  now  be  pleaded,  Linlcy 
V.  Polden,  3  Dowl.  780 ;  Fidgett  r.  Penny,  1 
Crom.  M.  &  Ros.  108 ;  4  Tyr.  650;  unless  the 
particulars  of  the  plaintiff's  demand  admit  all 
the  payments',  and  limit  the  claim  to  tiic  sum 
nnpaid,  per  Parke,  B.  in  Coatos  v.  Stephens.  2 
Crom.  M.  &  Bos.  119.  It  seems,  however,  that 
nnder  non  assumpsit  payments  ma}'  be  given 
in  evidence  in  reduction  of  damages,  Shirley 
r.  Jacobs.  7  Car.  &  P.  3  ;  2  Bing.  N.  C.  88 ; 
but  then  unless  the  plaintiff's  particulars  have 
admitted  the  payments,  the  defendant  will 
have  to  pay  the  costs,  although  he  paid  the 
money  into  Court,  Adlard  v.  Booth,  1  Bing.  N. 
C.  693 ;  a  Crom.  M.  &  Ros.  75.    Before  this 
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ASSUMPSIT. 

but  mat- 
ters in 
avoidance 
to  be  spe- 
cially 
pleaded*. 
4.  In  other 
actions  of 
debt  the 
pleas  to 
traverse  a 
particular  • 
f:ict,  and 
to  state 
matter  in 
avoidance. 

III.    IN  DE- 
XINITK. 

Non  deti- 
net  only  to 
put  in  is- 
sue the 
fact  of  de- 
tention of 
the  specific 
goods,  and 
not  plain- 
tiif' 8  pro- 
perty 

therein,  or 
pround  of 
di'fence. 

[ *519  ] 

1.  Not 
guilty  in 
r/iw,  only 
to  put  in 
iiisue  the 
alleged 
w  songful 
act  or 
omission, 
and  not 
facts  stat- 
ed us  in- 
ducement. 
Instances 
in  elucida- 
tion of  this 
rule. 


change  and  promissory  notes,  the  defendant  may  plead  that '  he  never  teas 
indebted  in  manner  and  form  as  in  the  declaration  alleged  (m) : '  aiid 
such  plea  shall  have  the  same  operation  as  the  plea  of  non  assumpsit  in  in- 
debitaius  assumpsit,  and  all  matters  in  coufession  and  avoidance  shall  be 
pleaded  specially  as  above  directed  in  actions  of  assumpsit. 

"  4.  In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been 
hitherto  allowed,  including  those  on  bills  of  exchange  and  promissory  notes, 
the  defendant  shall  deny  specially  sOme  particular  matter  of  fact  alleged 
in  the  declaration  or  plead  specially  in  confession  and  avoidance. 


III.  Detinue. 

"  Tlie  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of 
the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein,  and 
no  other  defence  than  such  denial  shall  be  admissible  under  that  plea  (ji). 


IV.  In  case, 

"  1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  do. 
nial  only  of  the  breach  of  duty  or  wrongful  act,  alleged  to  have  been  com- 
mitted by  the  defendant  (o),  and  not  of  the  facts  stated  in  *the  induce- 
ment  (/?)  ;  and  no  other  defence  than  such  denial  shall  be  admissible  un- 
der tliat  plea ;  and  all  other  pleas  in  denial  shall  take  issue  on  some  ]mi'- 
ticular  matter  of  fact  alleged  in  the  declaration.  Ex.  gr.  In  an  action  on 
the  case,  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an  oll- 
ensive  trade,  the  plea  of '  not  guilty '  will  operate  as  a  denial  only  that  the 
defendant  carried  on  tlie  alleged  trade  !n  suc'i  a  way  as  to  be  a  nui5?>»^  * 
to  the  occupation  of  the  house,  and  will  not  o{>enite  as  a  denial  of  the 
plaintiff's  occupation  of  the  house  (A).     In  an  action  on  the  case  lur  o..- 


(m)  If  a  plea  be  that  defendant  never  did 
Otoe,  instead  of  "  never  was  indebted,"  the 
form  prescribed  by  this  rule,  it  is  sufficient, 
but  the  Court  will  permit  an  amendment  on 
an  affidavit  of  merits,  Smedley  v.  Joyce,  1 
Try.  &  Granger,  84. 

(n)  SembU,  that  if  a  defendant  merely  re- 
fused to  deliver  up  a  chattel  on  the  ground  of 
his  lien  thereon,  that  would  be  no  conversion, 
and  might  at  least  in  trover  be  given  in  evi- 
nence  under  "  not  guilty,"  and  ^u<n*e  whether 
if  not  in  detinue  under  non  detinct.  See  per 
Parke,  B.  in  StanclifTe  v.  Hardwick,  1  Gale, 
139,  and  2  Crom.  M.  &  Ross.  1,  S.  C. 

(o)  So  in  an  action  for  keeping  a  mischiev- 
ous animal,  i^  *'plea  of  *^not  guilty,"  denies 
the  scienter  as  well  as  the  injury,  Thomas  v. 
Morgan,  2  Crom.  M.  k  Ross.  496.  In  an  ac- 
.tion  for  a  malicious  outlawry,  "  not  guilty  ^ 
puts  in  issue-as  well  the  original  debt,  as  the 
existence  of  reasonable  and  probable  cause 
for  the  proceeding,  but  not  the  reversal  of  the 
outUiwry,   Drummond  v.  Pigou,  2  Bing.  N. 


C.  114. 

(/>)  Dukes  V.  Gostling,  1  Bing.  N.  C.  5SS; 
SDowl.  619.  S.  C.  "Not  guilty-'  does  not 
put  in  issue  the  inducement  as  to  plain tifi^s 
right,  though  in  some  degree  part  of  descrip- 
tion of  the  injury,  Frankum  v.  Earl  of  F.m!- 
mouth,  1  Harr.  and  Wol  1 ;  4  Nev.  k  Man.  83< ; 
6  Car.  &  P.  629,  S.  P. 

(A)  Injwie*  to  Real  property^  Ea^,einei}t*^ 
dec.  In  an  action  for  erecting  a  cesspool  near 
a  well,  and  thereby  contaminating  the  water  of 
the  well,  the  plea  of  not  guilty  puts  in  issne 
both  the  fact  of  the  erection  of  the  cesspool 
and  that  the  water  was  thereby  .contaminated. 
Norton  v.  Scholefield,  9  M.  &  W.  665 ;  1  DowL 
N.  S.  688,  S.  0. 

In  an  action  by  a  reversioner  for  an  injury 
to  his  land,  in  the  possession  of  his  lessee,  the 
defendant  by  the  plea  of  not  guilty  admits  the 
reversionary  interest  of  the  plaintiff,  the  de- 
mise and  the  tenancy,  and  the  injurious  act 
alone  is  put  in  issue.  Paine  «.  Alderson,  4 
Bing.  N.  C.  702. 
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structing  a  right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruo- 1^- 12?  case. 
tion  only,  and  not  of  the  plain  tiff  *s  right  of  way  (r)  (B);  and  iu  an 
action  for  converting  the  plaintiff's  goods,  the  conversion  only,  and  not 
the  plaintiff's  title  to  the  goods  («).  In  an  action  of  slander  of  the  plain- 
tiff in  his  oflBce,  profession,  or  trade,  the  plea  of  'not  guilty'  will  operate 
to  the  same  extent  precisely  as  at  present  in  denial  of  the  fact  of  speak- 
ing the  words,  of  speaking  them  maliciously,  and  in  the  sense  imputed, 
and  with  reference  to  the  plaintiff's  office,  profession,  or  trade  (f) :  but 
it  will  not  operate  as  a  denial  of  the  fact  of  tlie  plaintiff  holding  tlie  office, 
Or  bemg  of  the  profession  or  trade  alleged.  In  actions  for  an  escape^  it 
will  operate  as  a  denial  of  the  neglect  or  default  of  the  sheriff  or  his  offi- 
cers, but  not  of  the  debt,  judgment,  or  preliminary  proceedings.  In  this 
form  of  action  against  a  carrier ^  the  plea  of  '  not  guilty '  will  operate  as  a 
denial  of  the  loss  or  damage  but  not  of  the  receipt  of  the  goods  by  the 
defendant,  as  a  carrier  for  hire,  or  for  the  purpose  for  which  they  were 
received. 

^'2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially  2.  Ail  miit- 

as  in  actions  of  aSiUmpsit  (w).  t<?rs  in  con- 

fession an  <1 

avoidance 

""— ^^~  to  be 

pleaded 

specially. 

[•520] 

^^1.  In  actions  of  trespass  gttare  claumm  fregity  the  close  or  place  in  1.  a  dec- 
laration in 

trespass  to 
demur. 


*V.    In  Tre9pa99. 


M  Or  right  to  a  drain,  1  6al^,  62. 

(B)  Thus  in  an  action  for  diverting  a  stream 
of  water,  on  the  plea  of  not  guilty,  the  only 
matter  in  issue  is  the  fact  of  the  diversion, 
and  the  allegation  that  the  defendant  wrong- 
fully "diverted  the  water,"  does  not  put  the 
title  in  issue.  Franklin  v.  Earl  of  Falmouth, 
2  A.  &  E.  452;  4  N.  &  M.  330,  S.  C;  or  any 
fiict  alleged  by  way  of  inducement  in  the  dec- 
laration. Dukes  V.  Gostling,  1  Bing.  6S8;  8 
DowL  619,  8.  0. 

Before  the  2  &  3  Wf4,  c.  71, 8.  5,  although 
plaintiffs  were  allowed  to  declare  generally  m 
actions  on  the  case  stating  that  by  reason  of 
their  posaessioti  of  a  messuage  or  other  corpo- 
real tenement,  they  were  entitled  to  a  right  of 
common  or  of  way,  &c.,  without  showing  the 
origin  of  the  right  or  any  derivation  title ;  yet 
other  pleadings,  particularly  in  trespass  and 
replevin,  it  was  essential  to  justify  or  claim 
under  some  owner  in  fee  and  then  to  state  the 
deviation  title,  however  difficult  and  prolix. 
The  above  Statute  enacts,  that  in  all  pleadings 
to  actions  of  trespass  and  in  all  other  plead- 
ings, wherein  before  the  passing  of  that  act, 
it  would  have  been  necessary  to  allege  the 
right  {te'lieet  of  common  or  other  profit  a 
prendre,  or  of  way  or  other  easement,  or  to 
the  use  of  lights)  to  have  existed  from  time 
immemorial,  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  occupiers 
of  the  tenements,  in  respect  whereof  the  land 
is  claimed  for  and  during  such  of  the  periods 
mentioned  in  that  act  as  may  be  applicable  to 
the  case  and  without  claiming  in  the  name  or 
right  of  the  owner  in  fee,  as  was  before  usually 


done,  and  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapacity,  dis- 
ability, contract,  agreement,  or  other  matter 
therein  before  mentioned,  or  any  cause  or  mat- 
ter of  fact  or  of  law  not  inconsistent  with  the 
simple  fact  of  enjoyment,  the-  same  shall  be 
specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming  and 
shall  not  be  received  in  evidence  in  any 
general  traverse  or  denial  of  such  allegation. 
This  enactment  has  introduced  a  much  more 
concise  mode  of  claiming  riglits  of  this  na- 
ture. 

(s)  See  pleas  of  property  in  defendant  .in 
trespass,  Wilton  v.  Edwards,  6  Car.  &  F, 
677 ;  plea  that  sale  to  plaintiff  was  fraudulent, 
1  Moo.  &  Rob.  400;  transfer  for  value  and 
replication,  1  Hodges,  98 ;  1  Bing.  N.  C.  681 ; 
seizure  under  ttji,  fa,  and  replication,  1  Bing. 
N.  C.  721 ;  seizure  under  four  warrants,  1 
Adot.  &  Ell.  264 ;  tenancy  in  common,  or  part- 
nership, must  be  pleaded,  Stancliff  v.  Hard-' 
wick,  3  Dowl.  762;  2  Or.  M.  h  Ros.  1;  1 
Gale,  127;  Bosanquet's  Rules,  57,  note  56. 
But  a  mere  refusal  to  deliver  a  chattel  on  the 
ground  that  defendant  had  a  lien  may  be 
admissible  under  **not  guilty,"  id,  ibid.;  >Su- 
pra^  n.  («). 

{t)ln  an  action  for  a  libel,  "not  guilty" 
S'lfflces,  if  upon  the  whole  context,  the  jury 
can  be  induced  to  find  it  to  be  no  libel,  1 
Gale,  69.  When  it  may  be  advisable  to  plead 
a  justification  to  mitigate  damages,  Chalmers. 
V.  Shackle,  6  Car.  &  P.  476. 

(m)  Therefore  defendant's  nartnership  with 
plaintiff  must  be  pleaded  in    trover^    Stan- 
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IT.  IN  CASE,  which,  Ac,  must  be  designated  jn  the  declaration  by  name  or  abuftah  or 
othep  description,  in  failure  whereof  the  defendant  may  demur  Fpecially  (1), 

2  "Not  "^*  ^^  actions  of  trespass  quare  clausum  fregit,  the  plea  of  'not  guilty* 
guilty"  to  shall  operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged 
be  a  denial  (ar)  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  posees- 
fendant's  ®^^"^>  ^^  right  of  possession  of  that  place,  wliich,  if  intended  to  be  d^ed, 
trespasses,  must  be  traversed  specially. 

but  not  of  plaintiff^s  possession  or  right  of  possession,  and  which  must  be  specially  traversefd. 

s,  '*Not  "3.  In  actions  of  trespass  de  bonis  asportaiis,  the  plea  of  'not  guilty' 
guilty"  to  shall  operate  as  a  denial  of  the  defendant  having  conoimitted  the  trespass 
^boni^s-^  alleged  (x)  by  taking  or  damaging  the  goods  mentioned  (a;),  but  not  of 
portatw  to  the  plaintiff's  property  therein  ^). 

be  ednside  red  only  a  denial  of  taking  or  merely  damaging  the  goods,  and  not  of  the  plaintiiTs  property. 

4  Plea  of  "4."^  Where  in  an  action  of  trespass  qtiare  clausum  f regit,  the  defend- 
right  of  QJit  pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  tlie 
way  with  same  plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distribu- 
^ttie^and  ^^^'^^J  •  ^^^  ^^  ^^  right  of  Way  with  cattle,  or  on  foot  only,  shall  be  found 
o:i  foot,  if  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such  of 
triiversed  the  trespasses  proved  as  shall  be  justified  by  the  right  of  way  so  found, 
considered  ^^^^  ^^^  ^^  plaintiff  in  rcspcct  of  such  of  the  trespasses  as  sliall  not  be  so 

distribu-      justified. 

tire,  and    the  proof  of  either  shall,  pro  tanto^  entitle  the  defendant  to  a  verdict. 

fi.  So,  in  "  5.  And  where  in  an  action  of  trespass  quare  clausum  fregit,  the  de- 
plea  of  fendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex. 
ro^nmon  if  ff^'  '^^^scs,  shcep,  oxcu  and  cows,  and  issue  is  taken  thereon,  if  a  right  of 
defendant  commou  for  some  particular  kind  of  commonable  cattle  can  only  be  found 
do  not  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such  of  tlie 
i^'^iiTfor  trespasses  proved,  as  shall  be  justified  by  the  right  of  common  so  found,  and 
a  Tkinds  of  for  tho  plaintiff  in  re^ct  of  Uie  trespasses  which  shall  not  be  justified. 

cattle,  he  is  to  have  a  verdict />ro  tanto 

[*o21]  "6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  aforc- 
6.  In  all     said,  or  other  similar  right,  is  so  pleaded,  that  the  allegations  *as  to  the 

"mrule"  «^t«"*°f  J^«  "ligl't.  ^"P  ^P^b^«  <>f  ^«^°e  construed  distribntively,  they  sbaU 
to  prevail    bc  takcii  distributively. 

as  regards  The  3  &  4  W.  4,  c.  42,  s.  21,  and  Reg.  Gen.  4  W.  4,  give  a  plea  of 
wav^r^^  payment  of  money  into  Court  by  leave  of*  a  judge  in  some  actions  far 
t'ommon.  torts  (2) ;  and  Reg.  Gren,  Hil.  T.  4  W.  4,  reg.  17,  prescribes  the  form  of 
Plea  of       such  plcas  (a)t. 

payment  of 

*      * 

Court^          ^'**^®  ^-  Hardwick,  8  Dowl.  762.     A  denial  of  (x)  Pearcy  v.  Walter,  6  Car.  &  P.  282. 

plaintiff's  possession  of  goods,  or  assignees'  (y)  Therefore  to  trespass  for  taking  goods, 

denial  of  their  being  assignees  of  a  bankrupt,  the  defendant  must  plead  specially  that  the 

Bestv.  Thomas,  6  Car.  A  P.  611.    The  truth  goods  were  their  property  as  assignees  of  a 

of  the  slander  must  be  pleaded  specially,  Chal-  bankrupt,  Jones  v.  Brown,  1  Bing.  N.  0.  484, 

mers  v.  Shackle,  6  Car.  &  P.  475 ;  and  it  seems  where  see  form  of  plea  and  replication, 

questionable  whether  it  could  be  given  in  evi-  (z)  See  form  in  trover  and  replication,  6  Cw. 

dence  under  "not  guilty ,''  even  in  mitigation  ft  P.  712. 

of  damages,  id,  ibid.  885,  588,  589;  5  Moore  (a)  8  Chit.  Gen.  Prac.  684  to  687. 
&  P.  520;  8  Bos.  &  Pul.  589. 


? 


1)  Ante,  877,  note. 
Sec  American  Editor's  Preface. 
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V.   TRES- 
PASS. 


n.  OF  THB  QUALTTT  OF  PLEAS  IN  BAB. 


There  are  some  general  gtuUities  Which  affect  pleas  in  bar,  and  some 
rides  wliich  prevail  in  the  construction  of  them,  wliich  it  is  advisable  to 
consider  before  we  inqaire  into  their  form.  The  general  qualities  of  a 
plea  in  bar  are, — 

1st,  Tliat  it  be  adapted  to  the  nature  and  form  of  the  action,  and  also 
be  conformable  to  the  count. 

2dlj,  That  it  answers  all  which  it  assumes  to  answer,  and  no  more. 

^ly,  That  it  deny,  or  admit  and  avoid  the  facts  ;  and  herein  of  giving 
color,  and  of  pleas  amounting  to  the  general  issue. 

4thly,  That  it  is  single. 

6thly,  Certain. 

6thly,  Direct  and  positive,  and  not  argumentative. 

7thly,  Capable  of  trial. 

And  8thly,  True :  and  herein  of  sham  pleas. 

1st.     Every  plea  in  bdr  must  be  adapted  to  the  nature  of  the  aetionj  OTid  ist  Con- 
conformable  to  the  count  (6).     Therefore  in  an  action  against  husband  and  formabie 
wife  for  words  spoken  by  the  wife,  a  plea  that  "  they"  are  not  guilty  in-  ^„and^* 
stead  of  "  she  is  not  guilty,"  appears  to  be  improper  (<?)  (1).     We  have  count,  to 
already  seen  what  are  the  appropriate  general  issues  and  special  pleas  in  ^  a^i^^gcd 
each  action.     If  the  defendant  plead  a  plea  not  adapted  to  the  nature  of     ^ 
the  actions,  as  nil  debet  in  assumpsit  (dj  ;  or  non-assumpsit  in  debt  (e)  ;  or 
a  plea  of  set-off  to  an  action  of  debt,  as  if  it  were  an  action  of  assumpsit 
(/)  ;  the  plaintiff  may  treat  it  as  a  nullity,  and  sign  judgment  (^).     But 
the  plea  of  '^  not  guilty "  in  an  action  of  debt  on  a  penal  statute,  is  not 
such  a  nullity  as  will  warrant  the  plaintiff  in  signing  judgment  (h)  ;  nor  is 
the  plea  of  nU  debet  in  an  action  of  debt  on  a  judgment  (t).     So,  a  pica  in 
assumpsit  *that  the  defendant "  did  not  undertake,  (omitting '  or  promise,')  [  *522  ] 
in  manner,"  Ac,  concluding  to  the  countiy,  is  not  a  pica  which  can  be  treat- 
ed as  a  nullity  (k).     Whei^  the  plea  tliough  informal,  goes  to  the  sub- 
stance of  the  action,  as  nil  debet  to  debt  on  bond,  the  plaintiff  should  demur, 
and  not  sign  judgment  ({)  ;  and  in  general,  where  the  defendant  pleads  an 
improper  plea,  the  safer  course  is  to  demur,  or  move  the  Court  to  set  it 
add«  (ffi)  (2).     In  debt  for  £1,800,  the  defendant  pleaded  that  he  did 
not  owe  '^  the  said  sum  of  £10  a^ve  mentioned,"  and  the  Court,  after  is- 

(5)  Co.  Lit.  303  a,  285  b;  Bac.  Ab.  Fleas,  1  Chit  Bep.  716,  note;  Tidd,  9ih  ed.  476. 

1.  p«r  tot ;  1  liol.  Rep.  216.  (/)  2  M.  &  Sel.  606. 

(c)  1  Rol.  Rep.  216.  {g)  See  Tidd,  9th  ed.  563. 

{d)  Baraea,  257  ;   Tidd,  9th   ed.   563,  476.  j/i)  1  T.  R.  462 ;  3  B.  &  P.  Ill,  174 ;  Com. 

JSed  vide  Rep.  T.  Hardw.  179 ;  4  Taunt  164.  Dig.  Pleader,  2  S.  II,  s.  17. 

See  1    Chit   Rep.   715,  716,  n.,    and   cases  [i)  2  Chit  Rep.  239. 

there  collected  as  to  pleading  not  guUty  in  as-  {k)  3  D.  &  R.  621 . 

sumpsit  or  non-assumpHit  in  an  action  for  a  (/)  5  T.  R.  152  ;  5  Esp.  Rep.  38 ;  ante,  483. 

tort.    And  see  Stia.  574,  1022;  Lawes  on  PL  (m)  1  Burr.  59;  2  T.  R.  390;  7  Id,  530; 

527.  Rep.  Temp.  Hardw.  179 ;  5  T.  R.  152. 

(e)  East,  549;  11   Id.  442;  4  Tannt  164; 

(1)  Vide  Chew  v.  Wooley,  7  Johns.  402. 
.    (2)  But  in  Falls  r.  Stickney,  3  Johns.  541,  the  court  say,  that  if  a  plea  is  bad  or  frirolons  the 
plaintiflr  ou{?ht  either  to  demur  to  it,  or  treat  it  as  a  nullity,  and  enter  a  de&ult  without  any  ap- 
plication to  the  court    See  Mawin  v.  Willuns,  1  Aiken,  107. 
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II.  QUAL-  gxie  joined  would  not  compel  him  to  amend  (n).  If  declaration  state 
iTi»8.  breach  of  condition  of  bond  in  non  payment  of  2i  principal  sum^  a  plea  of 
payment  of  that  and  of  the  interest  thereon  is  bad  (o).  But  the  plaintiff 
mighty  instead  of  demurring,  safely  take  issue  in  the  words  of  the  plea,  so 
that  tl)e  unnecessary  averment  in  the  plea  cannot  be  treated  by  the  defen- 
dant a%  mtrplv^age  (o). 

The  plea  must  not  only  be  adapted  to  the  nature  of  the  action^  Jmt  aUo 
beconformable  to  the  count.  Thus,  if  an  assignee  of  a  bankrupt  declare 
that  the  defendant  was  indebted  to  the  bankrupt,  and  promised  the  plain- 
tiff, as  assignee^  to  pay  him,  the  defendant  cannot  plead  that  the  cause  of 
action  did  not  accrue  to  the  bankrupt  within  six  years  ;  because  the  plea 
does  not  answer  the  promise  laid  in  the  declamtion,  and  precludes  the 
plaintiff  from  proving,  a  promise  to  himself,  and  is  therefore  bad  on  de- 
murrer (p).  And  in  debt  qui  tam^  a  plea  that  the  defendant  doth  not  owe 
the  money  "  to  the  plaintiff"  alone,  is  insufficient,  though  if  it  had  been 
nil  debet  generally,  it  would  have  sufficed  (jq).  So  the  plea  must  not,  con- 
trary to  the  legal  effect,  treat  an  instrument  as  a  promissory  note  when  it 
was  not  so  declared  on  (r).  So,  it  is  a  rule  that  if  to  a  tranisitory  action, 
the  defendant  plead  any  matter  which  is  itself  transitory,  he  is  obliged  to 
lay  it  at  ih^  place  mentioned  in  the  declaration  («),  but  if  the  jurisdiction 
be  local,  tlie  defendant  must  plead  it  in  the  coimty  or  parish  where  the 
matter  arose,  and  conclude  with  a  traverse  of  having  been  guilty  else- 
where (f)  ;  and  at  common  law,  the  cause  must  have  been  tried  there,  and 
not  in  the  county  where  the  action  was  laid,  otherwise  it  was  error ;  though 
this  as  far  as  regards  the  trial,  no  longer  obtains,  the  action  being  uni- 
formly tried  in  the  county  where  the  venue  is  laid  in  the  declaration  (n). 
[  *523  ]  So,  when  the  time  is  not  material,  it  is  a  rule  that  the  plea  ^should  follow 
the  day  in  the  declaration,  and  if  it  be  material  to  vary  from'  it  the  plea 
should  conclude  with  a  traverse  (x).  Where,  however,  there  is  no  ground 
to  intend  the  contrary,  the  plea  will  be  considered  as  conformable  to  the 
count ;  thus,  in  assumpsit  against  an  executor,  on  the  promise  of  his  tes- 
tator ^  the  defendant  pleaded  that  he  did  not  undertake,  and  it  was  objected, 
tliat  it  did  not  appear  by  the  plea,  who  did  not  assume,  but  it  was  adjudg- 
ed that  it  should  be  intended  that  the  defendant  meant  to  plead  that  the 
testator  did  not  promise,  as  there  was  no  coimt  in  the  declaration  on  a 
promise  by  the  executor  (y.) 

The  instances  in  which  a  plea  may  be  treated  as  a  sham  plea  and^cis  a 
nullity,  in  consequence  of  the  matter  pleaded  being  inconsistent  and  im- 
possible, with  reference  to  the  declaration,  will  be  hereafter  mentioned. 

2niy.  2dly.  The  defendant  must  take  care  in  the  introductory  part  of  his  plea 

siiouid  an-  ^  ^gjj  q^  i,^  ^1^^  b^^y  ^  plead  to  and  answer  every  part  of  the  causes  of 

wiioie  ^     action  charged  in  the  declaration,  for  otherwise  the  plaintiff,  after  proving 
<  hai7?e8,      the  facts  under  tlie  general  issue,  will  recover  for  all  that  has  not  been  jus- 

with  the 

exception 

of  matters        («)  1  D,  &  R.  473.    See  1   M.  &  P.  276;  («)  1  Sannd.  247,  note  1,  8  a,  note  1;  85, 

in  a^ra-      aed  vids  3  B.  &.  P.  174 ;  ante,  481,  note  (n)  1.  note  1 ;  2  Jd.5h.  note  3. 

ration.  (o)  fiishton  v,  £yans,  2  Crom.  M.  &  Sob.  It)  Id, 

14.  («)  Id»    See  1  Sannd.  98,  note  1. 

(p)  2  Stra.  919 ;  2  Hen.  Bla.  561.  (;r)  1  Saund.  14,  81  a.  note  3 ;  2  /ef.  5  b, 

(q)  Hob.  327,  828  ;  Reg.  Plac.  302 ;  Bac.  note  3 ;  Com.  Dig.  Pleader,  £.  4 ;  See  post, 

Ab.  Action,  qui  tarn,  D.     See  euite^  521.  as  to  Qucb  etteadem, 
(r)  1  Harr.  &  WoU.  426.  {jf)  I  Lev.  184 ;  Latch.  125. 
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tified,  and  this  without  new  assienmg,  but  not  so  as  to  mere  matters  m       "• 

'        -.  /-^N  °^      "  QUALITIES 

aggravation  (z). 

8dly.    It  is  a  rule  that  every  plea  must  answer  the  whole  declaration  s^iy.  mu^^ 
or  count,  or  rather  all  that  it  assumes  in  the  introductory  part  to  answer,  answer  all 
and  no  more  (a)  (1).     If  a  plea  begin  only  as  an  answer  to  part,  and  is  in  ^^^^^ 
truth  but  an  answer  to  part,  aa  if  the  defendant  in  trespass  for  taking  two  ana  no    ' 
sheep  plead  that  the  plaintiff  "  ought  not  to  have  his  action  as  to  one,*l  be-  more. 
cause  he  took  that  one  doing  damage  on  his  clo^e,  &c.,  and  does  not  in 
that  or  any  other  plea  (6)   notice  the  remainder  of  tlie  declaration,  the 
plaintiff  cannot  demur  to  the  plea,  for  it  is  sufficient  as  far  as  it  extends, 
but  must  take  judgmsnt  for  the  part  unanswered  as  by  nil  dicit  (2).     If  he 
demur  or  plead  over,  without  taking  such  judgment,  the  wfiole  action  is 
discontinued  ((?)  (3) ;  for  in  such  case  the  plaintiff,  by  omitting  to  enforce 
his  claim  in  respect  of  the  *unanswered  portion  of  such  claim  by  taking  [*52-l] 
judgment,  or  to  resign  it  by  entering   a  nolle  prosequi  thereto,  causes  a 
chasm  or  hiatus  in  the  proceedings  (d).     But  where  to  a  declaration  in 
debt  demanding  £60  and  containing  six  counts  of  <£10  each,  the  defend- 
ant pleaded  that  he  did  not  owe  the  said  sum  of  £10,  above  demanded,  and 
the  plaintiff  treated  the  plea  as  a  nullity  and  signed  judgment,  the  Court 
set  the  judgment  aside  on  the  ground  that  the  "of  £10"  might  be  struck 
out  as  surplusage  (e).    If  the  plea  profess  to  answer  only  a  part,  but  af- 


{z)  Bash  V.  Barker,  I  Biug.  N.  0.  72;  and 
see  2  Crom.  M.  &  Ros.  329. 

(a)  Co.  Lit.  303  a;  Com.  Dig.  Pleafler,  E. 
1,  36;  1  Saand.  28.  n.  3,  and  notes  e,  f,  g.  ii, 
5th  edit.;  2  B.  &  P.  427;  3  Id,  174;  Ste,>h. 
2d  ed.  253;  I  Tvr.  &  Gr.  85;  5  Tyr.  421;  2 
Cr.  M.  &  Ros.  56. 

(h)  1  Saund.  29,  n.  g.  5th  edit  ;  6  Bing.  595, 
per  Bosanquct,  J. 

(c)  Salk.  179;  1  Sannd.  28,  note  3;  1  Hen. 
Bla.  645;  1  B.  &  P.  411 ;  6  Taant.  606,  607; 
2  Marsh.  304,  S.  C.    However,  at  any  time 


during  die  same  term,  the  plaintiff  may  rectify 
Iii^  mistake  by  taking  judgment,  Stra.  303; 
I^nl  Ravm.  716;  I  Salk.  180.  And  a  discon- 
tinuance ia  cured  after  verdict  by  statute  32  Hen. 
8,  c.  30;  I  Hen.  Bla.  644;  ancl  after  judgment 
by  nil  dicit  confession,  or  non  turn  in/ormaius  by 
4  &  5  Ann.  c.  16. 

{d)  Discontinuance  is  either  of  process  or  of 
pleading.  As  to  continuances,  &C.  Tidd,  9th 
ed.  678  ;  Steph.  2  edit  33. 

(e)  Risedale  v.  KcIIey,  1  Cromp.  &  Jcr.  410. 


(1 )  Vide  Nevins  t'.  Keclcr,  6  Johns.  63 ;  Riggs  v,  Denniston,  3  Johns.  Cas.  198 ;  Boyd  v.  Weeks, 
5  Hill,  393;  Fletcher  p.  Peck,  6  Cranch,  126;  Bamani  r.  Duthy,  5  Taunt.  27;  Spenc-cr  r.  South- 
wick,  11  Johns.  583,  5S7;  Van  Ness  v.  Hamilton,  19  Johns  374;  Hallett  r.  Holmes,  18  Johns.  28; 
19  Wend.  547;  17  Wend.  188;  Carpenter- w.  Brigsrs.  15  Vermont,  84;  Gray  w.  Ayrcs,  7  Dana, 
375;  Cooper  v.  Greeley.  1  Denio,  347;  Wittick  v.  Traun.  27  Ala.  562;  Trann  ».  Wittick,  27  Ala. 
670;  Smith  v,  Ely,  5  MrT^caii,  76;  Curtis  ».  Central  Railway,  6  McLean,  401 ;  Mitdiell  v.  Lell- 
wan,  5  Maryland,  376;  Foster  v,  Hazen,  12  Barbour.  547. 

<2)  Carpenter  r.  Brig  is,  15  Vermont.  34;  Calbertson  v.  Stanley,  6  Blackf.  67;  Croea  r.  Wat- 
son, 6  Blackf.  130;  Dedhlcr  v.  Hodges,  3  Ala.  509;  Hunt  r.  Mansnr,  5  Blackf.  214.  In  New 
York  a  plaintiff  is  not  bound  to  take  judgment  by  nil  dicit  where  a  defective  plea  is  intei-posed, 
bat  may  demur  generally.  Underwood  v.  Campbell,  13  Wend.  78;  Ethridgev.  Osbom,  12  Wend. 
899. 

(3)  See  Frost  v.  Hammett,  II  Pick.  70;  Earle  v.  Hall,  22  Pick.  102,  106;  Sames  r.  Skinner, 
16  Mass.  343.  **It  appears  to  me,"  snvs  Ch.  Justice  Spencbh,  in  reference  to  the  text,  and  to  1 
Sannd.  28,  n.  3,  "  tliat  the  position  laid  down  by  Mr.  Chitty,  and  S^eant  Williams,  is  not  law, 
and  the  cases  they  refer  to  do  not  bear  out  tlie  proposition.  On  the  contrary,  tliere  are  several 
cases,  which  are  directly  opposed  to  it,"  &c.  Sterling  v,  Sherwood,  20  Johns.  206.  In  Rie^s  v. 
Denniston,  3  Johns.  205,  Kent  J.  lays  down  the  rule  thus:  That  as  the  plea  did  not,  either  by 
denying  or  jastifyintr,  meet  the  whole  matter  or  gravamen  contained  in  the  count,  it  was  for  that 
reason  bad:  and  he  referred  to  2  Vent.  ,193.  Cro.  Jac.  27 ;  Cro.  Elii.  434.  It  docs  not  expressly 
appear  by  the  case,  whether  the  plea  professed  to  answer  the  whole  declaration  or  not ;  bat  I  infer 
tDAt  it  did  not,  or  else  that  would' have  been  relied  on  in  the  opinion  delivered. 
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"•       terwards  answers  more,  it  has  been  held  that  the  plaintiff  should  not 
QUAUTIE8  dgm^p^  b^t  should  take  judgment  for  the  part  not  mentioned  in  the  be- 
ginning of  tlie  plea  (/)  (1). 

But  if  a  plea  profess  in  its  commencement  to  answer  the  whole  cause 
of  action,  and  afterwards  answer  only  a  part,  the  whole  plea  is  bad  {g) 
(2),  and  in  this  instance  the  plea  being  insufficient,  the  plaintiff's  course 
is  to  demur  generally  or  specially,*  and  there  will  be  no  discontinuance 
by  so  doing,  or  by  replying,  instead  of  taking  judgment  as  to  the  unan- 
swered part  (A)  (3).  As  if  in  covenant  for  seven  quarters'  rent,  a  plea 
profess  to  answer  the  whole,  but  only  show  a  surrender  before  the  last 
four  of  the  seven  quarters'  rent  accrued  due,  it  is  bad  on  demurrer,  be- 
cause, it  does  not  answer  the  whole  breach,  which  is  not  entire,  but  part 
of  it  may  be  proved  (i).  And  where  to  a  declaration  for  a  libel,  which 
charged  that  the  plaintiff  had  been  three  times  suspended  for  misconduct 
as  a  proctor,  the  defendant  pleaded  to  the  whole  declaration  that  the 
plaintiff  had  been  once  so  suspended,  it  was  held  on  demurrer  that  the 
plea  was  altogether  bad:  alt]K>ugh  as  tlie  libel  was  divisible,  the  plea 
would  have  been  sufficient  had  it  been  confined  in  the  introduction,  &c.  to 
the  charge  of  the  single  suspension  (A).  So,  if  in  trespass  the  defendant 
assume  in  the  introductory  part  of  his  plea  to  justify  an  assault,  battery, 

• 

(/)  1  Stra.  303;  Sannd.  28,  note  3,  ate.   Bat  Bing.  595. 
see  2  B.  &  P.  425,  where  it  was  decided  tliat  (g)  1  Saand.  28,  n.  3 ;  WiUes,  55 ;  1  Salk. 

when  a  plea  begin  as  an  answer  to  part,  and  179;  1  Chit.  Kep.  132;  2  B.  &  C.  477;  3D. & 

contains  in  the  oody  of  it  an  answer  to  the  R.  647,  S.  C. 

whole,  the  plaindif  may  demur ;   but  (as  ob-       "  (h)  Crump  v,  Adnev,  3  Tjrr.  279 ;  6  Taunt 

served  in  note  g.  to  1   Sannd.  28,  5th  cd.)  in  646,  647;  Steph.  2d  edit.  445;  2  B.  &  C.  477; 

this  case  there  was  a  plea  of  ncn  assttmpsit  to  2  D.  &  R.  647,  S.  C ;  6  Bing.  266. 
the  whole  declaration,  so  that  the  special  plea  (t)  5  Taunt.  27.     Bee  1  B.  &  C.  460. 

which  was  demuired  to  could  not  operate  as  a  (i;)  6  Bing.  266 ;  and  587,  S.  C. 

discontinuance.    And  see  per  Bosanqnet,  J.  6 

(!)  Hallett  V.  Holmes,  18  Johns.  28.  Vide  Nevins  v.  Keeler,  6  Johns.  63;  Loder  v.  Phdps,  13 
Wend.  48;  Edwards  v.  White,  12  Conn.  28.  In  England,  if  a  plea  begins  as  an  answer  only  to 
a  part  of  die  declaration,  and  is  in  tnith  only  an  answer  to  part,  the  plaintiff  roust  take  judgment 
for  the  pait  unanswered  as  by  nil  dicit.  Here,  a  general  demurrer  to  such  a  plea  is  sustained. 
Etheridge  v.  Osbom,  12  Wend.  402.  This  is  a  fatal  defect.  Sterling  r,  Sher\»'ood,  20  Johns.  204 ; 
Hecock  r.  Coates,  2  Wend.  410 ;  Slocum  v.  Despard,  8  ib.  615.  The  court  repose  themselves  npoa 
the  opinion  of  Willes  Ch.  J.,  in  Bully thorpe  t*.  Turner,  Willes,  475,  80,  and  Yelv.  38,  Cro.  Jac 
27,  Cro.  EUz.  434,  2  Ventris,  193,  and  3  Johns.  Cas.  205.     Vide  6  Grecnl.  476. 

(2)  Nevins  v.  Keeler,  6  Johns.  65;  Stillwell  v.  Hasbrouck,  1  Hill,  561 ;  Gillespie  t>.  Thomas, 
15  Wend.  464;  Lattin  ».  Vail,  17  Wend.  188;  Hallett  r.  Holmes,  18  Johns.  28;  Loder  if.  Phelps, 
13  Wend.  46;  Van  Ness  v.  Hamilton,  19  Johns.  349;  Taylor  v.  Bank  of  Kentucky.  2  J.  J.  Marsh, 
564 ;  Etheridge  v.  Osborne,  12  Wend.  399;  Slocum  v  Despard,  8  Wend.  615;  Hickockv.  Coates, 
2  Wend.  419;  Foatmaster  v,  Reeder,  4  Wash.  C.  C.  678;  Farquhar  r.  Collins.  3  A.  K.  Marsh,  31 ; 
Underwood  v.  Campbell,  13  Wend.  78;  Brewster  r.  Hobart,  15  Pick.  302;  Phelps  v.  Sowleg,  19 
Wend.  547;  Frink  v.  King.  3  Scam.  144;  Snyder  r.  Gaithcr,  3  Scam.  91;  Wcimer  v.  Shehon, 
7  Misson.  237 ;  Adams  r.  M'Millan,  7  Porter,  73;  Tappan  v.  Prescott,  9  N.  Hamp,  531 ;  Bettleo. 
Wilson,  14  Ohio,  257;  Hawk  r.  Pollard,  6  Blackf.  108;  Hickley  Grosjean,  6  Blackf.  351 ;  Rust 
r.  Smith,  5  Blackf.  352.  Wittick  v.  Traun,  27  AU.  562;  Traun  v.  Wittick,  27  Ala.  570.  Whiter. 
Yarborough,  16  Ala.  109;  Hunt  v  Martin,  8  Gnittan,  587. 

All  material  allegations  in  pleading  not  denied  are  admitted,  (heever  v.  Mirick,  2  N.  Hamp. 
376;  Carpenter  r.  Briggs,  15  Vermont.  34;  Briggs  v.  Dorr,  19  Johns.  95;  Raymond  v.  Whodcr, 
9  Cowen,  295.  A  plea  to  the  whole  declaration,  if  insufficient  as  to  any  count,  will  not  be  sus- 
tained.    Clark  V,  Schwing,  1  Dana,  333.    But  see  U.  States  v.  Willard,  1  Paine,  539. 

A  plea,  which  may  be  taken  as  true  and  yet  some  cause  of  action  remain,  is  bad ;  Fowler  t. 
Commonwealth.  1  Dana.  958. 

(3  Lattin  v.  Vail,  17  Wend.  188;  Craia «.  Yates,  2  Hair.  &Gill.d32;  States  Tieasurer  v.  Holmes, 
4  Vermont,  110. 
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and  wounding^  and  afterwards  merely  show  that  by  virtue  of  a  writ  he       "• 
arrested  HbQ  plain tiflF,  but  alleged  nothing  to  justify  the  wounding^  this  is  ^^^"^*^* 
bad  on  demurrer  (/)  (1).    But  these  rules  should  be  understood  with  this 
qualification,  that  the  part  of  the  declaration  which  is  professea  to  be,  but 
Is  not  answered  by  the  plea,  is  malterial  and  the  gist  of  the  action ;  for 
*where  anything  is  inserted  in  the  declaration  merely  as  a  matter  of  aggra-  [  *525  ] 
vcUianj  the  plea  need  not  answer  or  justify  that,  and  tbe  answering  the 
matter  which  is  the  rict  of  ih'?  action  will  suffice  (m). 

A  general  charge  ought  to  be  answered  in  every  part,  but  it  is  said  to 
be  sufficient  to  answer  a  collateral  issue  in  the  words  of  the  plaintiff  (w). 
Thus,  in  an  action  of  waste  in  cutting  twenty  trees,  the  defendant  ought 
to  plead  that  he  did  not  cut  the  said  trees,  or  either  of  them^  or  the  trar 
verse  would  be  too  large ;  though  in  debt  on  an  obligation  that  he  shall 
do  no  waste,  if  the  breach  assigned  is  that  he  cut  twenty  oaks,  it  is  suffi- 
cient to  plead  that  he  did  not  cut  the  said  twenty  oaks  modo  et  forma 
(o).  A  plea  in  bar  to  an  avowry  for  rent  for  <£120  that  the  said  £120 
were  not  due,  without  saying  "  or  any'  part  thereof,"  is  bad  on  demurrer 
(p).  The  points  on  this  subject  will  be  more  fully  stated  when  we  con- 
sider the  nature  of  Traverses. 

The  fault  of  discontinv-ance  in  pleading  may  occur  in  a  replication ;  as 
where  a  plea  to  the  whole  of  an  entire  and  indivisible  claim  is  not  an- 
swered or  noticed  in  iota  by  the  plaintiff  (jq). 

4thly.  A  plea  in  bar,  unlike  a  plea  in  abatement,  offers  matter  which  is  ^*l^-  ^ 
a  conclusive  answer  or  defence  to  the  actions  upon  the  merits.     It  is  ob^'i-  Senyror  * 
ous  that  such  a  plea  must  contain  either,  1st,  a  traverse  or  denial  of  the  confess 
plaintiff's  allegations ;  or,  2dly,  an  express  or  implied  admission  that  such  ^^  Jp^fi/ 
allegations  are  true,  with  a  statement  of  matter  which  destroys  tlicir  of  givinjr 
effect.     In  other  words,  a  plea  in  bar  must  rfewy,  or  confess  and  avoid  ^o\oy  aiA 
the  facts  stated  in  the  declaration   (r).     Pleas  in  bar  are  not  therefore  pf^j^^^^**^^ 
susceptible  of  any  other  division  than,  1st,  pleas  of  truverse  or  denial;  amounting 
2dly,  pleas  by  way  of  confession  and  avoidance.  ^  the 

Pleas  in  denial  are  either  the  general  issue  in  those  actions  in  which  so  ^^^ 
general  a  traverae  is  admissible,  or  they  occur  in  instances  in  which,  tliere 
being  no  general  issue,  as  in  covenant,  &c.,  some  specific  fact  is  specially 
disputed.    The  doctrine  of  Traverses  will  be  discussed  in  a  subsequent 
part  of  the  work. 

The  quality  of  a  plea  in  confession  and  avoidance  is  more  peculiar,  and 
demands  particular  attention.     A  plea  of  this  description  is  either  *in  jus-  [  *526  ] 
ti/ication  or  excuse  of  the  matters  alleged  in  the  declaration ;  as  impris^ 


CO  1  Saand.  296,  n.  1 ;  8  T.  R.  299 ;  6  T. 
R.  562 ;  7  Taunt.  6i)9 ;  1  Moore,  420,  S.  C. 

(m)  1  Hen.  Bl.  555;  2  Campb.  175;  1 
Saund.  28,  note  3 ;  3  T.  R.  297  ;  3  Wilg. 
20  ;  2  Wils.  313  ;  Com.  Dig.  Pleader,  E.  1. 
Qucere,  whether  a  plea  directly  and  express- 
ly denying  the  facts  alleged  in  one  count 
.Old  wholly  inapplicable  to  the  other  cause  of 
action  stated  in  the  declaration,  but  without 
antf  introductory  statement  profesaedly  limit' 
ing  its  application  to  the  first  count,  is  to  be 
considered  as  a  plea  to  that  count  only,  or  as 
fui  informal  answer  to  the  whole  declaration. 


Worley  v.  Harrison,  2  Nev.  &  Man.  173. 

(n)  Cro.  Eliz.  84 ;  3  B.  &.  P.  348 ;  Com. 
Dig.  Pleader.  G.  15. 

[o)  Cro.  Eliz.  84  ;  Yelv.  225  ;  see  2  Saund. 
5  b,  c,  d,  e,  when  traverse  the  place  al- 
leged. 

( p  )  3  B.  &  P.  348. 

{q)  See  1  B.  &  C.  460,  465,  466 ;  2  D.  &  R, 
471,  S.  C. ;  and  post,  as  to  Traverses. 

(r)  See  Reg.  PI.  59;  21  H.  6,  12;  Tidd, 
9th  ed.  653  ;  5  B.  &  C.  479  ;  4  B.  &  0. 457  ; 
Steph.  on  Pleading,  2d  od.  171. 


(I)  See  Gates  v.  Lounsbory,  20  Johns.  427. 
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*  II-  onment  luid^r  a  magistrate's  warrant;  or  $on  assault  demense  in  trespass ; 
QUALITIES  ^^  j^  jg  .^^  discharge  of  the  same  action  by  sultecqucnt  matter,  as  accord 
and  satisfaction,  or  a  release  (^s).  It  is  observable  that  each  of  tliese 
pleas  admits  tlie  mere  facts  stated  in  the  declaration,  as  that  tUc  defend- 
ant committed  the  trespasses  charged ;  tliat  the  amlracl  was  made  or 
ilie  debt  was  incurred,  &c.  But  the  matter  wliich  they  allege  by  way  of 
defence  defeats  or  aroids  the  legal  e&ct  of  tliose  debts,  and  disapproves, 
if  true,  the  plaintiff's  right  of  action,  lis  a  pai*t  of  this  rule  that  a  plea 
must  either  traverse  or  deny,  or  amfesi  and  avoid,  it  was  in  a  late  case 
held  that  a  plea  of  discharge  under  an  insolvent  act,  from  liability  to  per* 
form  the  promises  laid  in  the  declaration,  must  expressly  confess  such 
promisor  to  liave  been  made,  and  this  not  hypotlietically ;  and  that  tliere- 
fore  a  plea  of  discliarge  from  the  alleged  promises,  ^'  if  any  such  were 
made,''^  was  demurrable  (/).  So,  very  recently,  a  plea  of  the  statute  of 
limitations,  alleging  that  the  cause  of  action,  ^^  if  any  such  there  be,"  did 
not  accrue,  &c.,  was  bad  on  special  demurrer  (u)  ;  and  yet  it  has  been 
tlie  course  in  various  pleas,  as  in  those  to  the  jurisdiction,  and  in  pleas  in 
abatement  of  non  jouider,  to  uitroduoe  those  words. 

The  principles  of  pleading,  and  now  as  we  have  just  seen  the  express 
rules  (x),  require  in  g^ieral  that  matter  in  confession  and  avoidance 
should  be  specially  pleaded,  and  not  be  given  in  evidence  under  tlie  gen- 
eral issue  or  traverse  (y).  The  important  relaxation  of  or  departure 
from  this  rule,  m  many  instances  in  assumpsit,  debt  on  simple  contract, 
and  case,  has  been  already  adverted  to ;  but  we  have  shown  that  the  de- 
fendant, even  in  those  actions,  already  had  the  option  of  pleading  matter 
in  confession  and  avoidance  specially  (z). 

Of  givi-^cy       ^^  important  rule  of  pleadmg  is  deducible  from  the  principle  tliat  a 
plea  in  bar  must  traverse,  or  confess  and  avoid,  the  matter  to  which  it  is 
applied,  namely,  that  a  plea  in  confession  and  avoidance  must  give  Q>ior ; 
'/and  on  tliis  rule  chiefly  depends  the  doctrine  that  a  special  plea,  not  plead- 
ed as  a  general  issue,  but  which  is  so  in  effect,  will  be  defective. 

It  is  plaui  that  a  plea  which  sliows  new  matter  ui  avoidance  or  dis- 
charge of  the  plaintiff's  allegations  is  double  and  argumentative  (A),  if 
it  do  not  admit  the  apparent  truth  of  those  allegations  as  matter  of  fact. 

[  *527  ]  There  can  be  no  occasion  to  adduce  grounds  for  defeating  tlie  *operation 
of  disputed  facts.  The  plea  in  avoidance  must  therefore  give  color  to  the 
plaintiff,  that  is,  must  give  him  credit  for  having  an  apparent  or  prima 
facie  right  of  action,  independently  of  tlie  matter  disclosed  in  the  plea 
to  destroy  it. 

Of  pleas         Where  the  defence  consists  of  matter  of  facf,  merely  amounting  to  a 
to  tilc  gvn-  denial  of  such  allegations  m  the  declaration,  as  the  plaintiff  would  on 

eral  issuei 

is)  See  Com.  Dig.  Pleader,3  M.  12;  Steph.  308;  see  Stsph.  2d  eel.  196  to  201. 

Sd  cd.  2  )9,  240.  (a)  See  a  recent  fona  of  color,  1  Bing.  N. 

(t)  Cionld  V.  Lasbnrv,  I  Crom.  M.  k  Res.  C.  484. 

251 ;  2  Dowl.  707 ;  sed  qwere,  thii  has  since  (h)  As  to  these  faults  in  a  plea,  8%  jmsT; 

been  doubted.  and  anUy  226,  236,  237. 

(h)  Margctts  v.  Bays,  K.  B.  15  Jan.   Hil.  (c)  Com.   Dig.   Pleader,  £.   13;  Bac.  Ab. 

T  A.  i>.  1836.  Fleas,   O.  3 ;  3   Bla.  Com.  309;  1  M.  &  P. 

ix)  Antcy  518.  294,308;  4  B.   &  C.   547  ;  Stephen,  2d  ed. 

('/)  Ante,  478,  480  ;  Stc;  hon,  2d  cd.   198,  459.    In  I  M.  &  P.  307,  the  Court  complained 

199.  of  the  contradiction  in  tlie  books  as  to  what 

(z)  Ante,  480,  4  B.  &  C.  547  ;  1  M.  &  P.  plea  amounts  to  the  general  issue. 
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the  gouoral  issue  be  bound  to  prove  in  support  ot  his  ease,  a  special       i<- 
plea  is  bad  as  unnecessary,  and  amounting  to  the  general  issue  (1)  ;  first,  J1"^"T''^* 
because  such  spacial  plea,  if  considered  as  a  iraveryej  tends  to  needless  coior!^"^ 
prolixity  and  expense,  and  is  an  argumentatiye  denial  and  a  departure 
firom  the  prescribed  forms  of  pleading  the  general  issue ;  and  secondly,  if 
viewed  as  a  plea  in  confession  and  avoidance^  it  does  not  give  color  or  a 
plausible  ground  of  action  to  the  plaintiff. 

Thus,  in  assumpsit,  or  debt  on  a  simple  contract,  a  plea  of  matter  which 
shows  that  no  such  contract  was  in  foAit  made,  is  bad ;  as  a  plea  in  action 
for  the  price  of  a  horse,  ^^  that  the  defendant  did  not  buy  the  horse  "  ((f). 
So  iu  action  of  assumpsit  against  a  defendant  for  the  use  and  occupation 
of  a  house  ^^  by  A.  his  wife,  at  his  request,"  a  plea  that  A.  was  not  the 
defendant's  wife  is  bad  («).  And  in  trespass  for  taking  personal  property^ 
the  defendant  cannot  plead  property  in  a  stranger  or  himself  (/),  because 
that  goes  to  contradict  the  evidence  which  tiie  j^amtifiT  must  adduce  on  the 
general  issue  in  support  of  his  case.  So  m  trespass  to  land,  tlie  plaintiff 
must  prove  upon  the  general  issue  his  possession  thereof  at  the  time  the 
trespasses  were  committed  (/r)  ;  therefore  a  pica  that  a  plaintiff  ^^  had  no 
such  close  "  (/i)  is  bad.  And  if  in  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  taking  '^  /lif"  goods,  tlie  defendant  justify  as  sheriff 
under  a  fieri  facias  against  the  goods  of  a  third  person,  the  plea  will  be 
bad  if  it  state  that  the  defendant  took  the  goods  mentioned  in  the  declara- 
tion (t).  So,  where  in  a  declaration  for  slander,  tlie  words  set  out  im- 
ported an  unqualified  assertion  by  tlie  defendant  that  the  plaintiff  was  in- 
solvent, and  in  a  plea  of  justification,  the  defendant  only  admitted  that  he 
uttered  words  importing  that  ho  had  mentioned  the  fact,  on  the  authority 
of  a  third  person^  who  was  the  author ;  the  Court  held  the  plea  bad,  be 
cause  it  did  not  confess  and  avoid  the  charge  laid  in  the  declai*ation  (A;). 
In  trespass  for  an  ^assault  and  battery,  where  the  defendant  pleaded  that  [  *528  ] 
he  was  riding  a  horse  in  the  highway,  and  that  his  horse  being  frightened 
ran  away  witii  him,  and  tlvat  the  plaintiff  was  desired  to  get  out  of  tlie 
way,  and  did  not,  and  the  horse  ran  upon  the  plainti£f  against  the  defen- 
dant's will ;  on  demurrer,  the  plaintiff  had  judgment,  because  the  defe^idant 
liad  assumed  to  justify  the  battery,  and  yet  had  not  confessed  that  which 
amounted  to  a  battery  by  himself;  for  if  tlie  horse  ran  away  against  the 

(d)    Vm.   Ab.     Certaintu  in  Plmdiaq,  E.  (0)  AnU,  500. 

15,  cites  Bro.  Trarerse,  pi.  276;  22  £dw.  4,  vA)  10  Hen.  6,   16;   Stephen.  2  ed.  459; 

29.  See  various  other  instances  put,  id,  459  to 

U)  Chit.  Kep.  642.  641. 

(/)  Ld.  Raym.  SS,  89 ;  1  Vent  249 ;  2  Lev.  ii)  See  the  forms,  /km/,  vol.  iU. 

92 ;  Cro.  Eliz.  329.  \k)  10  B.  &  C.  263. 


(1)  Therefore  the  plea  of  nul  tid  corporation  to  an  action  of  assumpsit  against  a  corooration, 
is  had  on  special  demurrer,  as  amounting  to  the  general  issue.  Bank  of  Auburn  v.  Weed,  19 
Johns.  300.  Vide  Kennedy  v.  Strong,  10  Johns.  289.  Richards  v,  Cuyler,  2  Hall,  201 ;  Potter 
u.  Stanley,  1  D.  Chip.  243;  Burton  v.  Bostwick,  Brayt.  195;  Merritt  v.  Miller,  13  Vermont,  416; 
Thayer  v.  Brewer,  15  Pick.  217, 219 ;  Martin  r.  Woods,  6  Mass.  6 ;  Gardner  v.  Webber,  17  Pick. 
407.  Little  v.  Bollcs,  7  Halst.  171.  So,  in  an  action  apon.a  joint  promissory  note,  plea  that  it 
was  the  separate  note  of  the  defendant,  is  bad  uponspecial  demmrer,  as  amounting  to  the  general 
issue.  Van  Ness  v.  Forrest,  8  Cranch.  Sa  See  Wbeelcr  v.  Curtis,  11  Wend.  660.  A  plea  of 
license  in  an  action  ouare  ciausum  frmit,  from  one  baring  only  a  possessory  right  to  the  locus  in 
quo,  witlioot  giving  color  to  the  plaintiff,  is  bad»  as  amounting  only  to  the  genenu  issue.  Under- 
wood V,  Campbell,  13  Wend.  78.  CoUett  v,  Flinti,  5  Cowen,  466.  Under  the  general  issue,  tlie 
plaintiff  must  prove  his  possession,  and  the  plea  of  lioenset  as  there  pleaded  raised  a  question  of 
l>Odiiessiott  oilly,  and  was  therefore  bad.    Id, 

Vol.  I.  70 
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n.       will  of  the  rider,  it  could  not  be  said,  with  any  color  of  reason,  to  be  a 
QUALITIES  jjattery  in  the  rider ;  and  it  was  observed  by  the  court,  that  if  tlie  de- 
colon^'"^  fendant  had  pleaded  not  guilty,  this  mattet*  might  have  acquitted  Mm 
upon  evidence  (J). 

The  common  allegation  in  a  plea,  by  way  of  introduction,  that  the  cause 
of  action  laid  in  one  count,  and  the  cause  of  action  laid  in  another  count, 
arc  one  and  the  same,  showing  matter  in  discharge  of  one  cause  of  action 
only,  seems  to  render  the  plea  defective,  as  amounting  to  the  general  is- 
euc  (/w).  Tlie  fault  in  question  is  no  ground  of  error ;  and  it  can  it  seems 
only  be  objected  to  by  a  special  demurrer  (»).  It  has  even  been  said  that 
the  only  mode  of  taking  advantage  of  the  defect  is  to  apply  to  the  Court 
to  sot  aside  the  pica  (o)  (1) ;  but  it  is  difficidt  to  imagine  upon  what 
principle  the  right  of  demuiTcr  can  be  excluded }  and  there  are  many  in- 
stances in  which  it  has  been  exercised  (/?). 
Of  implied  In  thc  abovc  instance  the  mere  fads  are  denied,  and  no  question  of  iaw 
^^^^  upon  their  cflFect  is  raised.  Where  thc  cause  of  action  is  avoided  by  matter 
ex  post  fadOj  as  payment,  accord  and  satisfaction,  &c.  it  may  always  be 
specially  pleaded  (7).  So,  where  the  defence  consists  of  matter  of  /ati?, 
where  in  other,  words  the  mere  facts  charged  in  the  declaration  are  admit- 
ted, and  their  le^al  operation  is  disputed  by  matter  alleged  in  the  plea,  tlie 
defendant  need  not  plead  the  general  issue,  and  the  plea  may  be  special. 
In  this  case,  from  the  nature  of  tlie  defence,  the  plaintiff  has  an  impHrd 
color  of  action,  bad  indeed  in  point  of  law  if  the  fact  pleaded  be  true,  but 
which  is  properly  referred  to  the  decision  of  the  Court  (r).  Thus,  in  as- 
sumpsit, the  defendant  may  specially  plead  infancy,  lunacy  or  coverture, 
when  the  contract  was  made ;  or  illegality  of  consideration,  as  usury  or 
gaming ;  or  that  the  engagement  was  void,  as  not  being  in  writing,  accord- 
£  */529  ]  ing  to  the  statute  of  frauds  (5).  So,  a  plea  in  assumpsit,  for  *goods  sold, 
that  they  were  sold  by  A.  as  the  plaintiff's  agent,  that  the  agent  fcold  tliem 
as  his  own  with  the  plaintiff's  privity,  and  that  tlie  defendant  was  not 
aware  of  the  real  facts,  and  showing  a  debt  from  the  agent  as  a  set-off  is 
good ;  for  this  matter  operates  as  a  legal  extinguishment  of  a  debt  not 
otherwise  denied  (/).  So,  a  plea  in  trover,  that  A.  was  possessed  of  and 
lost  the  goods,  that  B.  foinid  them,  and  gave  them  to  the  plaintiff,  who 
lost  them,  and  that  the  defendant  found  them,  and  by  the  command  of  A. 
converted  them,  was  held  sufficient,  because  it  gave  an  implied  color  by 
confessing  the  possession  and  property  in  the  plaintiff  against  all  but  the 
lawful  owner  (m). 


(/)  Salk.  637;  L(l.  Raym.  38;  3  Wils. 
411. 

(m)  Ante,  413;  Freom.  367;  vide  post,  as  to 
tiic  Qum  est  eadem, 

(n)  See  post  as  to  thc  consequence  of  not 
giving  express  color  when  necessary. 

(o)  See  Hob.  127  ;  I  Leon.  178 ;  2  Rol.  Rep. 
140;  Com.  l>ig.  Pleader,  G.  14;  Stephen,  2d 
ed.  463. 

ip)  And  8ce  6  £a.st,  582,  597 ;  2  Chit  Bcp. 
642. 

(7)  1  M.  &  r.  308 ;  4  B.  &  C.  552. 

(r)  Tidd,  9th  c<l.  6.')1. 


(s)  1  M.  &  P.  294,  308  ;  4  Bing.  470,  S.  G. ; . 
4  B.  &  Aid.  595;  aed  vide  II  Price,  494;  and 
as  to  thc  replication.  &c.  «ce  id. ;  ante,  480, 
508,  I  Croin.  &  M.  239.  At  tlic  trial  of  an 
action  on  a  guarantee,  the  plaintiff  would  bo 
bound  to  prove  a  tcritten  contract,  but  still  it  13 
not  stated  in  die  declaration  thatjt  was  in  writ- 
ing, and  this  may  bo  considered  a  defence  on 
matter  of  iaw. 

It)  4  B.  &  C.  547;  6  P.  &  R.  42,  S.  C. 

[u)  Cro.  El.  262,  539;  8  Co.  90  b;  Com. 
Dig.  Pleader,  E.  14,  occ.;  Latch.  185;  1  Li<>n. 
177,  semb.  contra. 


y. 


Cl)  Vide  Whittlesey  v.  Wolcott,  2  Day,  431. 
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So,  without  giving  express  color,  the  defendant  may.plead  in  trespass  or  i'- 
trover,  that  A.  was  posseMed  of  the  goods,  not  alleging  they  were  his  q^^"^"' 
own  and  sold  them  in  market  overt  to  the  defendant.;  or  that  B.  took  them  coior!^"^^ 
de  quodani  ignoto^  and  waived  them  within  the  defendant's  manor,  where- 
fore he  took  them :  because  such  plea  gives  an  implied  color,  and  docs  not 
deny  but  that  the  property  was  in  the  plaintiff;  and  die  defendant  is  not 
bound  to  show  expressly  in  whom  it  was  (x).  So,  in  trespass  for  taking 
corn,  the  defendant  may  plead  that  he  took  them  as  tithe  or  as  wreck, 
without  giving  express  color  (y).  The  plea  of  libervm  tenemenlum  may 
also  be  considered  as  giving  implied  color  (2),  for  it  tacitly  admits  that  in 
point  of  fact  tlie  plaintiff  may  have  been  in  posstssion  of  the  locus  in  quOj 
(which,  as  in  the  case  of  personal  property,  prima  facie  entitles  the  plain- 
tiff to  maintain  trespass  against  all  the  world  but  the  rightful  owner  (o),) 
but  insists  that  in  point  of  law  such  possession  is  unlawful  (6).  So  in 
trespass  to  lands,  if  the  defendant  aver  that  the  plaintiff  was  seized,  and 
claim  under  a  demise  from  him,  express  color  need  not  be  given  (c) ;  but 
a  plea  of  such  demise  "  by  virtue  whereof  the  defendant  entered  and  was 
possessed^^^  at  the  time  of  the  trespasses,  appears  to  be  bad,  as  amounting 
to  the  general  issue  (rf).  The  unnecessary  addition  of  color  appears  to  bo 
no  ground  of  demurrer,  for  tlie  introduction  of  superfluous  words  of  form 
will  not  vitiate  (^?). 

But  where  from  the  nature  of  the  defence,  the  plaintiff  would  have  no  of 
implied  color  6f  action,  the  defendant  cannot  plead  specially  any  matter  color, 
which  controverts  what  the  plaintiff  would  on  the  general  issue  be  bound  to 
prove  without  giving  express  color  (/).  Express  color  *is  defined  to  be  [•53O] 
"a  feigned  matter  pleaded  by  the  defendant  in  trespass,  from  which  the 
plaintiff  seems  to  have  a  good  cause  of  action,  whereas  he  has  in  trutli  only 
an  appearance  or  color  of  cause."  (g-).  Thus,  in  an  action  of  trespass  to 
land,  if  the  defendant  plead  a  possessory  title  under  a  demise  from  a  third 
pM'iO.i,  this  plea,  showing- that  the  right  of  possession  is  in  the  defendant, 
would,  without  giving  express  color,  amount  to  the  general  issue  (A); 
for  it  goes  to  deiiy  that  the  trespass  was,  as  alleged  in  the  declaration, 
committed  in  the  plaintiff's  close,  and  shows  the  right  of  possession  in 
the  defendant,  although  the  possessory  right  and  possession  of  the  plain- 
tiff are  the  very  gist  of  his  action.  But  if  the  defendant,  after  stating 
his  own  title,  allege,  as  is  usual,  that  the  plaintiff  entered  upon  his  pos- 
session ''under  color  of  a  charter  of  demise  for  life  made'  to  the  plaintiff 
before  the  demise  to  the  defendant,"  by  the  former  proprietor  of  the  es- 
tate, from  whom  the  defendant  derives  title,  and  "that  the  defendant  re- 
entered, Ac,"  this  creates  a  question  of  law  for  the  decision  of  the 
Court,  and  by  that  means  prevents  the  plea  from  amounting  to  the  general 
issue,  and  being  matter  of  fiction  or  supposal,  is  not  traversable  (t}.    As 


express 


(x)  10  Co.  90  b. 

(y)  10  Co.  8S  a,  &c.j  Rep.  PI.  304. 

(z)  7  T.  K.  354;  8  id.  403;  see  ante,  90 
504. 

ia)  Cro.  El.  262;  1  East,  244. 

(6)  As  to  this  pica,  see  1  Saund.  299  c. 

(c)  3  Salk.  273 ;  Tidd,  9th  ed.  653. 

\d)  Stv.  352;  Stepb.  2d  edit  410. 

{e)  1  East.  219;  ante,  229. 

(f)  2  Saand.  401  a;  10  Co.  88;  &c.; 
Cro.  El.  76;  8  T.  R.  406.  As  to  color  in 
pleading  in  general,  see  10  Co.  88,  &c.;  1 


East,  215;  3  Bla.  Com.  309;  Reg.  Plae.  303; 
Doc.  Plac.  Color;  Doct.  &  Stud.  lib.  2,  c.  53; 
3  Salk  273;  Bac.  Ah.  Pleas,  I.  8;  Com.  Dig. 
plead.  3  M.  40.  Express  color  explained,  Ste- 
phen, 2d  ed.  245;  see  the  form  and  notes,  post. 
Yol.  in. 

( 7 '  Bar.  Ah.  Trespass,  I.  4. 

(h)  2  Saund.  401 ;  7  T.  R.  354;  8  Id.  406; 
1  East,  215;  Com.  Dig.  Pleader,  3  M.  40, 
41. 

(0  1  Kaat,  213,  215*  3  Salk.  273. 


580   '  OF  THE  SEVEBAL  pleab. 

II-  the  plaintiff  cannot  traverse  the  colorable  title  giren  him,  he  must  in  his 
^ALiTiEB  replication  either  traverse  or  avoid  the  defendant's  title  as  alleged  in  the 
coion^^^  plea,  or  demur  if  it  be  instifficient  in  law.  So,  in  trespass  for  taking 
goods,  if  the  defendant  plead  that  A.  was  possessed  of  them  as  of  his 
own  jiToper  goods^  and  sold  them  in  market  overt  to  the  defendant,  the  de* 
fendant  must  give  express  color,  for  this  plea  alleging  that  A.  was  pos- 
sessed of  his  own  property,  amounts  to  a  denial  that  tlie  plaintiff  had  any 
property  in  them,  and  tlierefore  gives  no  color  oi  action :  and  the  color 
usually  given  in  such  case  is  that  tlio  defendant  bailed  the  goods  to  a 
stranger  who  delivered  them  to  the  plaintiff,  from  whom  the  defendant 
took  them  (A). 

The  subtle  and  somewhat  intricate  doctrine  of  express  color  is  not  of 
very  frequent  occurrence  in  pleading,  and  it  seems  can  oidy  arise  at  the 
present  day  in  trespass,  and  is  rarely  adopted  except  in  trespass  to  land. 
It  is  obviously  founded  on  the  principle  that  a  plea  in  bar  must  deny,  or 
admit  and  avoid  the  facts  cliarged  by  the  plaintiff.  The  object  of  using 
it  is  in  general  either  to  compel  the  plaintiff  expressly  to  traverse  or  avoid 
tlie  defendant's  title.  If  the  plea  consists  of  distinct  allegations,  showing 
a  lengthened  descent  from  several  successive  persons  or  various  deeds,  &c, 
constituting  the  defendant's  title,  the  plaintiff  can  traverse  one  only  of  such 
r*531]  allegation  or  *deeds,  &c. ;  and  thus  he  admits  the  re.'^t,  which  often  pre- 
sents an  adequate  reason  for  giving  an  express  color  in  trespass  to  land. 
And  where  the  facts  are  admitted  by  both  parties,  and  a  legal  question  only 
arises  on  the  title,  the  plea  is  useful  and  proper,  as  the  question  may  thus 
be  put  upon  record  and  may  be  tried  upon  a  demurrer,  and  the  expense 
of  a  trial  will  thus  be  avoided  (?). 
Form  of  It  is  impolitic  unnecessarily  to  venture  upon  new  forms  of  pleading  in 
color.  any  case,  but  especially  when  the  defendant  has  recourse  to  fiction,  and  so 
technical  a  doctrine  as  that  under  consideration.  Tlte  plea  should  give 
the  color  just  mentioned,  namely,  a  "charter  of  demise  to  the  plaintiff 
for  life,"  &c.,  averring  that  nothing  passed  thereby;  as  it  is  the  form  which 
is  always  used  (m).  It  is  a  most  important  rule  that  the  colorable  title 
given  must  be  plausible  or  afford  a  suppositious  right; — such  as  might  in- 
duce an  unlearned  person  to  imagine  sufficient ;  and  yet  it  must  be  in  legal 
strictness  inadequate  to  defeat  the  defendant's  title  as  shown  in  the  plea 
(«).  Thus,  the  prior  charter  of  demise  to  the  plaintiff  for  life,  might  to 
a  non-professional  person,  seem  to  confer  a  superior  title,  but  there  is  this 
legal  vice  that  the  charter,,  though  a  charter  of  demise  for  life,  is  not 
pleaded  as  a  feoffment^  and  does  not  appear  to  have  been  accompanied 
by  livery  of  seisin  (o).  Tlie  plea  is  bad  if  the  title  given  be  not  even 
specious,  and  be  at  the  first  blush  manifestly  insufficient ;  on  the  other 
hand,  it  is  defective  if  the  color  given  be  in  legal  contemplation  and  strict- 
ness sufficient  to  invest  the  plaintiff  with  the  legal  right;  for  in  that  event, 
the  defendant  has  no  legal  title  on  his  own  showing  (;>).  "The  plea 
ought  to  have  four  qualities;  firsty  it  ought  to  be  a  matter  of  title  doubt- 

{k)  10  C.  90  b;  see  an  instance  of  a  plea  /irery,  pleaded  by  way  of  color,  2  Rich.  C.  P. 

in  guch  action,  wliich  was  held  defective,  as  413. 

pvin^    the    plaintiiF    a   real   right,    viz.    by  (n)  Bac.  Ab.  Pleas,  I.  S;  Com.  Dig.  Plead, 

showmg  a  prior  deed  of  ffijfl  to  him  from  the  3  M.  41 ;  Ketlw.  103  b.  ' 

party  from  whom  defendant  claimed,  Cro.  Jac  (o)  Doct  Plac.  73;  10  Co.  89  b;  Steph.  2d 

122.  edit  249. 

(0  See  Steph.  on  PI.  2d  edit  247.  (p)  Doct  PL  73;  10  Co.  89  b;  Steph.  Sd 

(m)  See  a  torm'of  a  deed  of  feoffment  without  edit  252. 
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fill  to  a  jury,  as  where  the  defendant  pleads,  that  the  plaintiiT,  claiming  "• 
by  c<dor  of  a  deed  of  feofiment,  Ac.  that  is  stiflicient,  for  it  is  a  doubt  Jl^'^VT'  * 
to  lay  gents,  if  lands  shall  pass  by  deed  only  without  liirery  (y) ;  second-  coior!*'"^ 
Iv^  that  color  as  such  ought  to  have  continuance,  although  it  wants  ef- 
^t ;  as  if  the  defendant  give  color  by  color  of  a  deed  of  demise  to  the 
plaintiff  for  the  life  of  ^  J.  S.'  who  it  appears  by  the  pleadings  was  dead 
before  the  trespass,  this  is  not  stifficient,  because  the  color  doth  not  con- 
tinue ;  but  the  defendant  may  well  deny  the  effect  of  it,  viz.  that  tiie  plain- 
tiff claims  by  color  of  a  deed  of  demise  *•  to  him  for  his  life ; '  whereas 
nothing  passed  thereby :  therefore,  there  is  a  difference  between  the  con 
tinuance  of  the  color  and  effect  of  it ;  thirdly j  it  ought  to  be  such  a  col- 
or, as  if  it  *were  of  effect  would  maintain  the  nature  of  the  action,  as  in  [  ♦632  ] 
an  assize,  (where  the  disseisin  of  a  freehold  is  complained  of,)  color  of  a 
freehold^  (not  of  a  demise  for  years,)  ought  to  be  given,  &c. ;  fourthly ^ 
color  ought  to  be  given  by  the  farst  conveyance,  otlierwigc  all  the  convey- 
ance, before,  is  waived"  (r).  Therefore,  where  the  defendant  derived  a 
title  to  himself  by  divers  mesne  conveyances,  and  give  color  to  the  plain- 
tiff by  one  who  was  last  named  in  the  conveyance,  this  was  held  insuffi- 
cient, and  he  should  have  given  color  by  him  who  was  first  named  in  the 
conveyance  («)  ;  and  in  giving  color  under  a  feoffment,  the  word  charter 
or  deed  must  not  be  omitted  (f).  Tlie  omission  to  give  express  color 
when  necessary  will  be  aided  if  the  plaintiff  reply  (u)  instead  of  demur- 
ring (x)  ;  and  it  will,  as  a  mere  matter  of  form,  be  aided  upon  general  de- 
murrer (y)  ;  and  the  defect  is  expressly  rendered  immaterial  after  verdict 
by  the  statute  32  Hen.  8,  c.  80  (2).  We  have  before  remarked,  that  as 
the  law  allows  the  fictitious  statement  of  a  colorable  title  for  a  particular 
purpose,  such  allegation  is  not  traversable  (a)  ;  and  the  giving  unneces- 
sary color  may  be  rejected  as  surplusage  (J). 

Sthly.  The  fault  of  duplicity  in  pleading,  which  we  have  already  con-  sthiy. 
sidered  in  examining  the  structure  of,  and  as  it  affects  a  declaration,  may  Must  be 
equally  occur  in  a  plea  (c).     Every  plea  must  in  general  be  single;  and    ^ 
if  it  contain  two  distinct  matters,  either  of  which  would  bar  the  action,  and 
each  of  which  requires  a  separate  answer,  it  will  in  general  be  subject  to  a 
special  demurrer  for  duplicity  (1).     Tims,  if  several  outlawries  be  plead- 
ed in  the  same  plea  to  the  same  manner,  or  if  son  assault  demesne^  and  a 

{q)  It  shoald  be  shown  affinnadyely  in  the  (x)  Id. 

plea  that  it  was  a  charter  of  demiss  for  life,  or  (y)  Ant^,  529 ;  4  Ann.  c  16,  b,  1 ;  10  East, 

a  feoffment  without  livenf ;  for  it  seems  that  in  363  ;  Cro.  Jac.  229. 

pleading,  the  term  "  feoffment/'  or  "  enfeoffed  "  (z)  1  Saund.  22S  c 

means  and  includes  the  necessary  livery  of  sei-  (a)  Ante,  530 ;  Steph.  2d  cd.  250 ;  Tidd,  9th 

sin,  seeanfe,  221.     Co.  Lit  303  b;  2  Saund.  ed.  653,  654. 

395,  a,  n.  13 ;  Doct  PI.  73.  (6)  Ante,  529. 

[r)  19  Co.  91  b  (r)  See  atUef  226 ;  and  the  authorities  cited 

Is)  2  Rol.  Rep.  140.  uf.  226   note  (y).     See  Vivian  v,  Jenkins,  5 

[0  Id.  ^ev.  &  Man.  14. 

(if)  Ld.  Baym.  551,  552. 

(1)  Vide  Kennedy  V.  Strong,  10  Johns.  289;  20  Johns.  405;  U.  States  r.  Oumey,  1  Wash.  C. 
C.  446 ;  Craig  v.  Brown,  Peters  C.  C.  443.  Duplicity  in  a  plea  cannot  be  taken  advantage  of  on 
ft  general  demurrer.  Walker  v.  Sargeant,  14  Vennont  247  ;  Franklin  Bank  v.  Bartlett.  Wright, 
741.  Duplicity  consists  in  alleging  two  or  more  distinct  matters,  each  of  which  would  he  as  ef- 
fectual an  answer  as  all.  Lord  v.  Taylor,  14  Pick.  1  6 ;  Dunning  t^.  Owen,  14  Mass.  157  ;  Aus- 
tin V.  Ptoker,  13  Pick.  222 ;  Otis  v.  Blake.  6  Mass.  336,  837 ;  Parker  v.  Paiker,  17  Pick.  236 ; 
Welch  V.  Jamison,  1  Howard  (Miss  )  160;  Beaner  v.  Elliott,  5  Blackf.  451 ;  Cftlboun  v.  Wright» 
3  Scam.  74.    Hasder  v.  Brink,  4  Zabr.  (N.  Jer.)  333 ;  Stanton  v.  Seymour,  6  McLeaiii  267.    A 
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"•  release,  be  relied  upon  in  one  plea  to  the  same  trcspasfi,  as  either  of  these 
QUALITIES  ^v^Q^jd  defeat  the  action,  the  plea  would  be  considered  double  {d).  But  tlie 
•-'ttge.  defendant  is  not,  as  before  explamed,  precluded  from  introducing  rcTcral 
facts  uito  one  plea,  if  tliey  be  constituent  parts  of  tlie  same  entire  defence 
and  form  one  connected  proposition  (1),  or  alleged  as  inducement  to, 
or  as  a  consequence  of  another  fact  (e).  Thus  in  detinue  at  the  suit  of  a 
feme,  the  defendant  pleaded  that  after  bailment  of  the  goods  to  him  by  the 
plaintiff,  she  married  E.  F.,  and  that  during  such  mairiage  E.  F.  released 
to  him  all  actions,  it  was  objected  that  the  plea  was  double,  Viz.  property 
in  tlie  husband  by  tlie  intermarriage,  and  a  release  by  him ;  but  it  was  re- 
[  *333  ]  solved  not  to  be  double,  because  he  could  not  plead  tlie  release  *without 
showing  the  marriage  (/)  (2).  So  it  will  be  no  duplicity  to  set  out  several 
matters,  as  a  will  or  deed,  and  a  fine  constitutmg  a  title ;  although  one  of 
those  matters  would  defeat  the  action  (ff^.  So,  to  a  declaration  ui  slander, 
stating  that  the  plauitiff  had  been  guilty  of  fraud  or  felony,  several  offences 
may  be  stated  in  a  plea  of  justification,  although  it  would  not  be  necessary 
to  prove  the  whole.  And  at  common  law  the  defendant  may  plead  to  a 
part  of  the  declaration  one  ground  of  defence,  and  to  another  part  a  dif- 
ferent ground  (i)  ;  and  one  defendant  may  plead  one  matter,  aikl  the  other 
defendant  another  matter  to  the  same  cause  of  action  (Jc),  So,  a  defendant 
may  plead  in  abatement  to  part,  and  in  bar  to  another  part,  and  may  demur 
to  the  residue  (J).  The  rule  that  a  plea  must  be  single  also  precludes  tlie 
defendant  fi'om  pleading  and  demurring  to  the  same  pai*t,  especially  as 
such  duplicity  would  draw  tiie  matter  to  a  different  inquiry ;  the  demurrer 
to  be  tried  by  the  Court, and  the  fact  by  a  jury  (w)  (3).  So,  a  plea  confess- 
ing and  avoiding,  and  also  traversing  the  same  point,  is  in  the  natui'e  of  a 
double  plea  (ji).  An  executor,  however,  may  and  ought  to  plead  several 
judgments,  &c.  outstanding  (o) :  and  in  a  plea  of  set-off  the  defendant  may 
rely  on  a  debt  on  record,  and  a  debt  on  simple  contract,  though  one  will  cre- 
ate an  issue  of  law,  and  the  other  an  issue  of  fact  (j?).  The  statute  of  Anne, 

{d)  Id. ;  Co.  Lit.  304  a.    See  instance  Yin.  Sec  3  Campb.  366. 
Abr.  Double  Pleas,  A.  23;  1  M.  &  P.  102,  [k)  Com  Dig.  Pleader,  E.  2. 

112.  (/)  Ante,  458. 

{e)  Ante,  22B.    When  defendant  need  not  (m)  11  Co.  52;  Bac.  Abr.  Fk«B,  N. 

prove  all  ho  has  alleged,  1  Taunt.  146.  (n)  2  Ventr.   212;  3   Mod.  318;  Co.  Ent 

(/)  Bac.  Ah.   Picas,  K.  2 ;  Moore,  25,  pi.  504 ;  ante,  627. 
85,  Dalis.  30,  pi.  9  ;  1  M.  &  P.  112.  (o)  1  Saund.  336  c.  337,  and  notes. 

{g)  i  M.  &  1*.  102.  {p)  1  East,  370. 

(t)  Bac.  Ab.  Pleas,  K.  1 ;  Co.  Lit.  304  a. 


plea  is  not  bad  for  duplicity  which  alleges  several  facts  dependent  on  each  other,  tending  to  one 
point,  and  triable  upon  one  issue.  Stats  Bank  v.  Uinton,  1  Dev.  397 ;  Torrey  v.  Field,  10  Ver^ 
mont,  353. 

(1)  Vide  Strong  v.  Smith,  3  Caincs,  162.  Cooper  ».  Hcrrmance,  3  Johns.  318.  Patcher  r. 
Spragne,  2  Johns.  462.  Thomas  tf.  Knmsay,  6  Johns.  33.  Bradner  v.  Demick,  20  Jolins.  404. 
Tuttle  V.  Smith,  10  Wendell,  386;  Saltcrlee  v.  Sterling,  8  Cowen,  133;  Tnbbs  v.  Caswell,  8 
Wend.,  130 ;  Waddams  v.  Bumham,  1  Tyler,  232  ;  ToiTcy  v.  Field,  10  Vermont,  353. 

(2)  To  a  declaration  in  debt  against  a'sheriff  for  an  escape,  the  defendant  pleaded  an  involnn- 
tar^'  escape  and  the  return  of  the  prisoner  into  custody  before  suit  brought,  and  also  that  the  pris- 
oner was  discharged  under  the  act  for  ^he  relief  of  debtors,  with  respoct  to  the  imprisonment  of 
their  persons';  and  the  plea  was  held  good.  The  defendant  could  not  have  pleaded  the  InTolmi- 
tary  escape  and  return  before  suit  brought,  without  also  alleging  that  the  prisoner  was  at  the  time 
of  the  plea  pleaded  in  his  custody.  And  if  he  had  relied  solely  on  the  dischai^,  then  at  the  trial 
he  might  have  been  si^rised,  and  charged  for  the  escape.  So  that  both  £EK:ts  were  nccessaxily 
blend^l  in  his  defence,  and  went  to  one  point,  viz.  an  escape  for  which  he  was  not  respouaible. 
Currie  v.  Henry,  2  Johns.  433.    Potter  v.  Titcomb,  1  Fairf.  53. 

(3)  Post,  665  note. 
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jdlowing  several  pleas  (q),  and  the  particular  eflFect  of  which  will  ||ercafter  ^^/J,;,^ 
be  considered,  does  not  aid  a  duplicity  in  one  and  the  same  plea,  tliough  it 
allows  of  diftrent  grounds  of  defence  being  stated  in  different  pleas.  l»u- 
plicity  can  only  be  objected  to  by  tpecial  demurrer,  and  the  I«rticular 
duplicity  must  be  distinctly  pointed  out  (r)  (1) ;  and  if  the  plamtifif  do 
not  demur,  he  must  reply  to  both  material  parts  of  the  plea  («)• 

6thly.  A  plea  in  bar  must  also  be  certain  (0,  or  it  will  be  defective  upon  «.,,,. 
demurrer  (u).    We  have  already  attempted  to  define  the  different  degrees  M^t  i« 
of  certamty  in  pleading,  and  ti  show  the  application  of  each,  and  we  have 
seen  that  it  is  a  general  rule  that  the  minor  degree  of  certainty,  viz.  that 
to  a  eommon  intent,  that  is,  if  the  matter  be  clear  enough  according  to  the 
natural  sense  of  the  words  used  (a;),  is  sufficient  in  a  plea  m  bar  (y)  (.-;. 
Tlius,  in  debt  on  bond  conditioned  to  procure  'A.  S.  to  sxirrondcr  a  copy-  ['SS-l] 
hold  "to  the  use  of  the  plaintiff,"  a  plea  that  A.  S.  surrendered  and  r<> 
leased  the  copyhold  to  the  plaintiff  in  full  court,  &c.  and  the  plaintitt 
accepted  it,  without  alleging  that  the  surrender  was  to  the  platntij;  8Vge,\s 
sufficient;  for  this  shall  be  intended  (z).     So,  in  debt  on  boiid  conditioned 
that  the  plaintiff  shall  enjoy  certain  land,  &c.,  a  plea  that  alter  the  making 
of  the  bond  until  the  day  of  exhibiting  the  bill  the  plaintiff  did  cujoy,  is 
good,  though  it  be  not  said  that  always  after  the  making  until,  &c.  he  en- 
joyed, for  this  shall  be  intended  (a).  ^_«„5„+„ 

There,  however,  appear  to  bo  some  instances  m  which  greater  certainty 
is  necessary  in  a  plea  than  In  a  declaration.  Tims,  m  a  declaration  on  a 
promise  to  pay  the  debt  of  another  in  consideration  of  forbearance,  it  is  not 
necessary  to  show  that  the  promise  was  in  writing,  according  to  the  statuta 
of  frauds,  but  it  is  said  to  be  otherwise  in  a  plea  (6)..  So,  we  have  seen 
that  in  a  declaration  claiming  a  right  of  way  or  other  easement,  >*»«  suffi- 
cient to  state  that  the  plaintiff  by  virtue  of  his  possession  of  a  messuage,  &c. 
is  entitled  to  such  element,  without  setting  forth  flic  Particulars  of  the 
plaintiff's  title;  but  In  a  plea  justifying  an  entry  into  land,  &c.  in  respect 
of  such  easement,  it  is  n^essary  to  set  forth  the  right  ^^7  P'^s«"Pt'«^,?.'^ 
grant,  &c.  («)•  And  in  trespass,  where  the  defendant  justifies  under  a  wi  it 
larn^iit,  precept,  or  any  other  authority,  he  must  se  it  forth  par  culaily 
in  his  plea,  and  it  Is  not  sufficient  to  allege  generally  that  he  committed  the 
act  complained  of  by  virtue  of  a  certain  writ  or  warrant,  directed  to  lum, 

i„\AitK  A^r.  ,  IS  M  Id.    And  Bce  1  Saund.  49,  n.  1 ;  846,  n. 

?  Kt-o^337b%3;Doctr.Plac.l47;  ^;^^^?'    As  to  an  ungnunmadad  aver- 

Bac.  Ab.  Pleaa,  K.  1 ;  Ck)m.  Dig.  Pleader,  E.  2 ;  mcnt,  13  Pnce,  172. 

1  B.  &  P.  41 5,  416.  {')  \J^'  y^'  ^• 

Wl  Ventr.272             ^   ,    p  ^,    x,  7   8  2^!^;,  2M  303.    Sed gu^e  mA  vide  2B. 

9,  lO^^^'p^rfotll         '         '  &  H.  362!'   But  the«i  the  aerauncr  was  geu- 

(«)  See  ante,  236;  3  Bing.  61.  «™;1-  \  ot  r  7fia-  Aid  719. 

\x)  Ante,  233.    See  Steph.  on  Plead.  380;  {c)  Ante,  380;  3  T.  R.  168,  4  Id.  7i«. 

2d  Cfl.  42 1 ,  423. 


Soutiwick,  9  Johns.  314;  Van  Kc*8  v.  Hamilton.  19  Johns.  344.    .^he  »me  d^  of  ccrtom^ 

is  required  in  notice*  of  special  matter  to  bo  given  in  7'J«?^"."^«^*«C«""»\ "«Xk^^^^ 

by^tate  in  someof  the 'states.     Washburn  v.  Mosely  !»  M»'°«.  »«?;jj£ha^l^^ 

Bricket  V.  DavU,  21  Hck.  401 ;  ante,  233  in  note,  473,  474  m  note;  Rangloy  v.  wooster, 

^aL?"^Fuller  V.  Rood.  3  Hill.  258;  Bissell  .,.  Comwell.  24  Wend.  354,  Edw«d.  v.  Clemon.. 
84  Wend.  480;  Chamberlain  v.  Gorham,  20  Johns.  746. 
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Certainty. 


[*o35] 


11.       but  he  must  set  it  forth  specially  (3),  and  the  defendant  ought  furtlier  to 
Qf  ALITIE9  ^^^j,  jj^  jjjg  j^j^^  ^Yiiii  lie  has  substaiitiallj  pursued  such  authority  (d).  And 

a  justification  in  trespass  ^^as  servant"  must  also  state  that  the  act  was 
done  "by  the  command"  of  tlie  principal  (c).  So  in  a  declaration  on  a 
deed,  whether  in  debt  or  covenant,  it  is  sufficient  in  setting  out  the  deed 
to  allege  that  "//  was  thereby  witnessed^^  tliat,  Ac.  (testatum  exhti()\  but 
in  pleas  and  avowries  the  deed  must  not  be  stated  by  way  of  recital  or  argu- 
ment (/),  but  the  neglect  of  this  rule  can  be  objected  to  only  by  a  special 
demurrer  (^).  Tlie  rules  with  regard  to  the  mode  of  setting  out  a  deed  in 
its  words,  or  according  to  its  legal  import  or  substance,  have  already  been 
explained  (A).  Where  the  defendant  states  his  right  only  as  inducement 
or  conveyance,  so  much  certainty  is  not  required  (t).  Tlius,  it  is  sufficient 
*to  allege  in  a  plea  to  a  declaration  in  trespass,  that  the  defendant  was 
possessed  of  a  close,  from  which  his  cattle  escaped  into  the  close  of  the 
plaintiff,  in  consequence  of  the  defect  of  a  fence  which  the  latter  ought  to 
have  repaired  (Ar). 

Tlie  doctrine  of  certainty  in  pleading  is  open  to  a  very  important  excep- 
tion, applicable  to  pleas  as  well  as  other  pleadings,  namely,  that  a  general 
mode  of  pleading  shall  often  be  permitted  where  the  matter  is  of  so  intri- 
cate and  complicated  a  nature,  and  embraces  such  a  variety  and  extent  of 
minute  circumstances,  that  a  particular  statement  would  cause  great  pro- 
lixity (0  (1). 

A  pleaof^^/orwwn^eof  a  condition  or  covenant  should  in  general  show 
specially  the  time,  place,  and  manner  of  performance  of  the  specific  mat- 
ters required  to  be  done :  and  it  is  not  in  general  sufficient  to  aver  merely 
that  the  defendant  "performed  the  matter"  or  "paid  the  money,"  &c.  (m). 
Thus,  if  the  condition  be  to  pay  £b  to  A.  and  £10  to  B.  as  each  attains 
twenty-one  years  of  itge,  the  plea  must  show  when  each  came  of  age,  and 
that  each  was  then  paid ;  not  that  the  defendant  paid  the  sums  when  tliey 
came  of  age  (n).  S«,  if  a  bond  be  conditioned  for  the  performance  of  a 
specific  act,  as  that  the  defendant  should  indemnify  the  plaintiff  against  a 


(d)  Co.  Lit  283  a,  303  b;  1  Sannd.  298,  n. 
1 .  When  a  reium  of  the  process  mast  be  shown, 
5  B.  &  C.  488. 

(e)  Chubb  and  MaUock,  Hil.  Term,  51  Geo. 
9,  K.  D.;  MS. 

(/)  I  Sannd.  274,  n.  1 ;  Lord  Raym.  1539; 
1  Leon.  242;  Com.  Dig.  Pleader,  £.  3;  Bac. 
Ab.  Pleas.  I.  5;  and  see  SBing.  256. 

(a)  1  Sannd.  and  Com.  Dig.  xibi  supra, 

(h)  Ante,  395. 

(i)  AiUe,  291. 


(A:)  1  Sannd.  346  e,  n.  2.  See  another  rea- 
son assifrned  fat  this  instance,  Stephen,  358,  n. 
p.  2d  edit 

(/)  Ante,  235.  The  words  *'msonaUe**  and 
"seasonable  times  of  the  year/'  will  ofhsn  suffice 
per  se  on  this  ground,  8  Bing.  61,  65,  &c. 

(m)  1  Lev.  303;  Com.  D^.  Pleader,  £.  25; 
2  W.  33;  1  Saund.  116,  n.  1 ;  Steph.  2d  edit 
382. 

(n)  Cro.  Jac.  359. 


(3)  Vide  Stoyell  v.  Westcott,  2  Day,  418.  Cni«roE  p.  Cropsy,  3  Johns.  242.  A  plea  by  a  de- 
fendant who  had  been  discharged  ander  the  act  for  the  relief  of  debtors,  with  respect  to  the  impris- 
onment of  their  persons,  thai  he  had  been  discharged  out  of  cu^ody  by  due  course  of  law,  is  bad.  Cur- 
rio  V.  Ucnry,  2  Johns.  433. 

(1)  Vide  Postmaster  General  IT.  S.  v.  Cochran,  2  Johns.  415,  416;  Hughes  v.  Smith,  5  Joiins. 
168;  Frary  v.  Dakin,  7  Jc^ns.  79.  In  setting  forth  the  proceedings  of  an  inferior  court  or  magis- 
trate, (for  instance,  in  pleading  the  discharge  of  an  insolvent  debtor.)  it  is  only  necessary  to  set 
forth  so  much  as  was  sufficient  to  give  the  court  or  magistrate  jurisdiction,  and  then  to  state  tl  at 
taliter  processum  est,  such  proceedings  were  thereupon  had,  that  a  certain  judgment  was  rendered ; 
or  that  the  defendant  was  dischai^d  from  his  debts.  Ser^'ice  v.  Hermance,  1  Johns.  91 ;  Peebles 
V.  Kittle,  2  Johns.  363;  Frary  v.  Dakin,  7  Johns.  75;  Cantillon  v.  Graves,  8  Johns.  472;  Cmgcr 
V.  Cropsy,  3  Johns.  242;  Roosevelt  v.  Kellog,  20  Johns.  208;  Smith  v.  Momford,  9  Cowen,  26; 
Wheeler  v.  Townsend,  3  Wend.  247 ;  Cleaveland  v.  Rogers,  6  ib.  438. 
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certain  liability  ho  was  under  to  a  third  person,  "  by  paying  the  latter  that       "• 
sum,"  the  plea  will  be  equivocal  and  uncertain,  and  therefore  insufficient  ^^'-^^"'^^ 
if  it  merely  state  that  the  defendant  "  indemnified  the  plaintifi""  without  ^^^°*y- 
alleging  a  payment  of  the  money  (o).     Where,  however,  the  thing  re- 
quired to  be  performed  includes  jnatter  of  the  multifarious  nature  alluded 
to,  there,  to  prevent  inconvenient  prolixity,  a  general  form  of  plea  shall 
be  allowed.     Thus,  in  debt  on  bond  to  pay  over  "  from  time  to  time  all 
such  monies  as  he  should  receive,  &c-"  a  plea  that  the  defendant  paid  over 
all  snch  monies  as  he  received  is  good,  without  showing  when  and  of 
whom  he  received  each  particular  sum.  (/;). 

As  well  in  virtue  of  the  rule  that  less  particularity  is  required  in  cases 
where  excessive  prolixity  is  thereby  avoided,  as  in  consequence  of  the 
principle  that  it  is  for  the  plaintiff  complaining  of  the  breach  of  the  condi- 
tion of  a  bond,  to  show  on  the  record  in  what  instances  it  has  been  violat- 
ed, it  is  competent  to  a  defendant,  in  an  action  on  a  bond  conditioned  for 
the  performance  of  covenants  of  an  affirmative  nature,  contained  in  another 
instrument,  and  not  set  out  in  the  condition,  to  plead  generally  "  that  ho 
hath  performed  all  and  suigular  the  said  *covenants,  &c.  according  to  the  [  *586  ] 
condition,  &c.  (</).  In  this  case  there  is  no  occasion  to  allege  a  specific 
performance  of  each  of  the  covenants  in  detail,  and  it  is  for  the  plaintiff  to 
show  in  his  replication  a  specific  breach  of  such  of  tho  covenants  as  he 
contends  have  been  broken  (r).  It  is  plain,  however,  that  if  any  of  tho 
covenants  are  of  a  negative  nature,  viz.  that  the  defendant  shall  not  per- 
form an  act,  01*  that  in  the  alternative  or  disjunctive^  a  general  plea  that  the 
defendant  has  performed  such  covenants  is  illogical  and  argumentative  in 
the  fixst  instance,  and  in  the  second  is  ambiguous :  and  is  therefore  defec- 
tive (5).  In  these  cases  the  plea  of  performance  should  be  more  specific, 
viz.  that  the  defendant  "  did  not,"  as  regards  the  negative  covenant, 
"  commit  the  act  forbidden,"  and  as  respects  the  coveqant  to  perform  one 
thing  or  another,  that  he  performed  one  of  those  matters,  showing  which  of 
them  was  completed  (^).  Mispleading  in  these  instances  must  be  pointed 
out  by  a  special  demurrer,  and  is  not  otherwise  objectionable  (w).  An  ob- 
ligor, who  binds  himself  to  perform  certain  works  according  to  a  specifica- 
tion, and  other  detailed  and  working  drawings  to  be  furnished  during  the 
progress  of  the  works,  with  power  for  the  obligee,  by  his  surveyor,  to  di- 
rect additions  or  omissions,  must  in  a  plea  of  performance,  quoad  such 
parts  in  which  no  orders  were  given  by  the  surveyor  to  vary  and  deviate 
from  the  original  plan,  show  an  authority  in  the  surveyor  to  give  such  di- 
rections, or  aver  that  the  deviation  or  variation  was  an  omission  or  addi- 
tion (a;).  The  plea  of  non  damnifcatus,  in  the  general  form,  applies  to 
cases  where  the  condition  is  general  to  indemnify  or  discharge  the  plain- 
tiff from  any  damage  by  reason  of  a  certain  thing,  as  the  ordinary  case  of 
a  bastardy  bond,  &c.  (y). 

In  a  recent  case  (2:)  where,  in  replevin,  an  avowry  was  made  in  respect 
of  a  right  in  common  claimed  by  the  corporation  of  Alnwick,  imder  a 

(o)  I  B.  &  P.  638.     See  other  similar  in*  («)  Id.;  Steph.  2d  ed.  409,410. 

stances,  Steph.  2d  ed.  406;  1   Sannd.  117  n.  (t)  Id.;  Cro.  £liz.  233;   8  T.  R.  280;   S 

1.  Taunt.  278. 

ip)  1  Sid.  834;  Cro.  Eliz.  749.  (u)  Id. 

(q)  2  Saund.  403  b ;  410,  n,3 ;  1  Saund.  55,  {r)  1  Y.  &  J.  37. 

117,11.  1;  4  East,  340.     See  the  form,  post,  (y)  iSce /)o^,  vol.  iii. ;  2  Saund.  84;  1  Saond. 

Yol.  ill. ;  2  Steph.  2(1.  407.  1 17,  n.  I  ;  1  Hen.  Bla.  253. 

(r)  Id.;  5  Taunt.  386;  Cowp.  578.  {z)  3  Bing.  61. 
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II'       grant  from  the  De  Vesci ;  and  the  plaintiff  pleaded  that  the  corporation 
QUALITIES  ^^^  jj^^^  accustomed  to  appoint  a  reasonable  number  of  herds  for,  amongst 
^*    other  things^  superintending  the  common  and  cattle  thereon,  and  also  to 
appoint  for  the  pains  of  each  herd  a  reasonable  and  proper  number  of  stints 
of  each  such  herd  to  be  depastured  upon  the  common  ;  the  Court  held  that 
the  plea  in  bar  was  good  after  verdict,  and  Best,  C.  J.,  and  Burrough,  J., 
appear  to  have  been  of  opinion  that  it  would  not  have  been  bad  on  demur- 
rer, because  the  allegation  could  not  have  been  made  with  greater  certain- 
ty, £is  the  reasonableness  of  the  number  of  herds  must  vary  at  times. 
[  *537  ]       *  Where  the  covenant  is  to  do  some  act  of  record  (a),  or  any  matter  of 
law,  as  to  convey,  discharge  an  obligation,  ratify  or  confirm  &c.,  perform- 
ance must  be  pleaded  specially ;  because  being  a  matter  of  law  to  be  per- 
formed, it  ought  to  be  exhibited  to  the  Court,  who  are  judges  of  the  law, 
to  see  if  it  be  well  performed,  and  not  to  a  jury,  who  are  judges  only  of 
the  fact  (6). 

General  pleading  is  not  allowed  in  a  plea  justifying  the  truth  of  a  libel 
or  slander  (r).  Therefore  where  a  defendant  pleaded  "  that  the  plaintiff 
had  been  illegally  connected  with  a  gang  of  swindlers,  and  had  been  guilty 
of  defrauding  divers  persons,"  without  stating  the  particular  instances  of 
fraud,  and  thereby  following  the  terms  of  the  libel,  tlie  plea  was  held  bad 
on  demurrer  (rf)  (1).  So,  where  a  libel  charged  an  attorney  with  gener- 
al misconduct,  viz.  gross  negligence,  falsehood,  prevarication,  and  exces- 
sive bills  of  cost,  in  the  business  he  had  conducted  for  the  defendant,  it  was 
held  that  a  plea  in  justification,  repeating  the  same  general  charges,  with- 
out specifying  the  particular  acts  of  misconduct,  was  insufficient  on  special 
demurrer ;  although  it  was  objected  that  the  charge  related  only  to  pri- 
vate transactions  between  the  parties  themselves  of  which  it  might  be  pre- 
sumed the  plaintiff  was  conusant  (e).  And  in  a  recent  case  (/),  Mr. 
Baron  Wood  strongly  reprobated  general  pleas  of  justification  aspersing 
the  plaintiff's  general  chai-acter,  without  disclosing  instances  of  misconduct, 
and  said  it  was  the  duty  of  the  plaintiff  to  demur  to  them :  and  that  by  fo 
doing  the  plaintiff  did  not  admit  the  truth  of  the  matters  thus  indefinitely 
justified.  Where,  however,  the  charge  contained  in  the  slander  is  in  itself 
specific,  the  defendant  need  not  further  particularize  it  in  his  plea:  as 
where  the  words  were,  "  he  stole  two  sheep  of  J.  S."  a  plea  that  the  plain- 
tiff "  stole  the  said  sheep,"  is  sufficient  (g-). 

So,  a  general  plea  of  usury,  not  stating  the  particulars  of  the  contract, 
the  time  of  forbearance,  or  the  sum  to  be  forborne,  is  bad  on  special  de- 
murrer (A).  But  a  general  plea  that  a  deed  was  "  obtained  by  the  plain- 
tiff by  fraud  and  misrepresentation,"  has  been  holden  sufficient,  on  the 
ground  that  fraud  usually  consists  of  a  multiplicity  of  circumstances,  and 
therefore  it  miglit  be  inconvenient  to  require  them  to  be  particularly  set 

(a)  Co.  Lit.  803  b;  Bac.  Ab.  Pleas,  1.  3;  665;  3  B.  &  C.  566.    A  plea  jnstiiriiig  a 

Show.  P.  C.  97.  libel  in  respect  of  the  occasion  on  which  it 

(6)  Id.  was  published,  most   also   be  specific  as  to 

\c\  1    Sannd.  244  a,  244  b,  note  (m) ;    I  the  names  of  thurd  persons,  &c. ;  1  M.  &  Sd. 

Stark.  Slander,  2d  ed.  478.     See  as  to  general  304. 

pleas  justifving  a  libel,  as  being  a  correct  report  (/)  II  Price,  935,  255,  277,  278. 

of  a  trial,  &o.  ante.,  496.  Ig)  Bro.  Action,  sor  Cas.  27  H.  8,  22,  pL  3; 

(d)  1  T.  R.  748 ;  3  B  &  P.  284 ;  11  Price,  1  Rol.  Ab.  87. 

235,  273.  (A)  2  M.  &  Sel.  377. . 

(e)  1  Tannt  543;  and  see  2  Chit.  R^. 

(1)  Van  Ness  v.  Hamilton,  19  Johns.  349. 
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forth  (i)  (1).  Li  trespass  for  an  assault  and  imprisonment,  a  plea  justi-  "• 
fying  on  the  ground  tliat  a  felony  had  been  committed,  and  *that  there  was  ^^'^"^'*» 
reason  to  suspect  the  plaintiff,  must  set  fortli  the  facts  or  reasons  which 
gave  rise  to  and  justify  the  suspicion  (A;).  And  in  a  plea  justifying  a  tres^ 
pass  to  tlie  person,  every  part  of  the  matter  which  the  plea  professes  to  an- 
swer must  be  stated  with  great  precision,  as  if  a  wounding  or  handcuffing 
be  justified  under  a  latitat,  Ac,  an  attempt  to  rescue,  or  other  resistance, 
must  be  fully  stated  (/).  And  if  an  officer  justify  breaking  an  inner  door 
of  a  house,  in  order  to  search  for  and  arrest  a  party,  it  must  be  alleged 
that  he  demanded  the  key,  or  that  no  one  was  present  of  whom  such  de- 
mand could  be  made,  and  it  is  not  sufficient  to  say  that  the  door  was  lock* 
ed  so  that  without  breaking  open  the  same  the  defendant  could  not  enter, 
without  alleging  the  particular  circimistances  which  rendered  tlie  break- 
ing necessary  (w).  And  a  plea  in  trover  for  taking  a  ship,  that  the  defen- 
dant as  captain  of  a  man-of-war  seized  it  "  as  a  prize,"  without  showing 
how  it  became  such,  is  demurrable  (n).  So,  in  pleading  matters  in  ex- 
cuse, all  the  circumstances  should  be  shown  (o)  (2). 

Necessary  circumstances  will,  however,  in  general,  be  intended  in  a 
plea ;  as  if  a  feofment  be  pleaded,  livery  need  not  be  alleged,  for  it  shall 
be  intended,  and  is  included  in  the  word  feoffmerU  or  enfeoffed  (jpi)  ;  and 
it  is  not  requisite  to  have  so  much  certainty  in  pleading  a  matter  which  is 
only  conveyance  or  inducement  (7),  or  matter  in  the  negative  (r).  And 
i:i  a  plea,  as  well  as  a  declaration,  less  certainty  is  required  in  stating  a 
matter  which  is  more  properly  and  peculiarly  within  the  knowledge  of  the 
opponent  (.?). 

With  rej^ard  to  the  certainty  required  in  a  plea  in  the  statement  of  the  Certainty 
time  a:id  place  when  and  where  material  facts  have  happened,  we  shall  ^d*ijia«! 
horeafter  see  tliat  it  was  an  ancient  rule  that  the  time  and  place  mention- 
ed in  the  declaration  should  be  adhered  to,  unless  it  be  necessary  for  the 
defence  to  vary  therefrom  (/).  Matter  of  discharge,  as  a  release,  &c., 
must  be  shown  to  have  taken  place  after  the  trespass,  &C.  (w),  and  at 
common  law  in  pleading  payment  of  a  bond,  Ac,  it  was  necessary  to  show 
that  it  was  made  on  a  named  day  (,r).  Unless  a  particular  place  was  mar 
terial  to  the  defence,  it  does  not  appear  to  have  even  been  necessary  to 
state  any  place  where  the  facts  happened  (3)  ;  for  though  a  distinction  was 
formerly  taken  between  a  plea  in  abatement  and  a  plea  in  bar,  a  venue  was 
afterwards  diemed  to  bo  necessary  in  both  (y).  The  doctrine  of  venue, 
was  clearly  and  correctly  stated  by  Eyre,  C.  J.,  in  Ilderttm  v.  Ilderton  (z), 
who  said,  "  that  as  *defendants,  with  respegt  t(^^^nsitory  matters,  are  [  *639  ] 
obliged  to  lay  the  venue  in  their  plea  in  thejtai^M  in  the  declaration, 
and  since  the  statute  (a)  has  directed  that  tnJpnJPffiaU  come  de  corpore 

(z)  9  Co.  no.     Per  Lord  Ellenboroiigh,  2  346,  n.  2;  ante,29\, 
M.  &  Scl.  378 ;  but  see  1  Tyrw.  &  Gr.  87.  (r)  Com.  Dig.  Pleader,  E.  H. 

(k)  ArUe,  501,  502.  (s)  Ante,  222,  234,383. 

(/)  1  Saalid.  296,  note  1  ;  8  T.  B.  299 ;  4  (/)  2  Saand.  5,  note  3. 

B.  &  C.  596.  (u)  Plowd.  46. 

(m)  3  B.  &  P.  223.    Seti  vide  3  Lot.  92.  (x)  Plowd.  104 ;  Com.  IMg.  Pleader,  E.  6. 


(n)  Carth.  31.  (v)  1  Saund.  8  a,  note  1. 

(o)  Bac.  Ab.  Trespass,  1.  (z)  2  Hen.  Bla.  161. 

)  Com.  Di^.  Pleader,  E.  9;  ante,  221.  (a)  4  Ann,  c.  16^  b.  1. 
q)  Com.  Dig.  J'leoder,   E.    10 ;  1    Saund. 


!?; 


(1)  But  see  Slack  r.  McT.4igan,  15  niinois,  242  ;  where  it  ^vas  held  that  in  pleading,  the  facts 
constituting  an  alleged  fraud  must  be  set  forth.     So  in  Abraham  o.  Gray,  14  ArK.  301. 

(2)  Vide  the  King  v.  Pridekirk,  11  East.  304. 

(3)  Ace.  Thomae  v,  Ramsay,  6  Johns.  33,  34 ;  Fmman  v.  Haskin,  3  Gaines,  379. 
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II. 


argumen- 
tative. 


camUaiuSy  the  law  of  venues  will  be  fouad  to  be  very  substantially  altered. 
Certainty*  ^^^  ^  ^^  ^  ^  naiTow  compass,  and  the  distinction  between  laying  no  venue 
at  all  in  a  plea,  and  being  obliged  to  lay  the  same  venue  as  in  the  declara- 
tion, will  be  a  distinction  without  a  difference ;  and  the  principle  now  is, 
tliat  the  place  laid  in  the  declaration  draws  to  it  the  trial  of*  every  thing 
tliat  is  transitory,  and  it  should  seem  tliat  neither  forms  of  pleading,  nor 
ancient  rules  of  pleading  established  on  a  different  principle  ought  now  Xo 
prevail"  (6).     We  have  seen  that  the  recent  pleading  rule,  Hil.  T.  4  W. 
4,  reg.  8,  orders  that  no  venue  shall  be  stated  in  the  body  of  the  declara- 
tion, or  in  any  subsequent  pleading  (c),  but  provides  that  in  cases  where 
local  description  U  now  required,  such  local  description  shall  be  given  (d)  f , 
A  plea  deed  not  state  facts  of  which  the  Court  will  ex  officio  take  no- 
tice (e). 
7Uiiy.  Ttlily.  We  have  already  seen  that  pleading  is  a  statement  of  facts^  and 

Must  be  not  a  statement  of  argument :  it  is  therefore  a  rule  that  a  plea  should  be 
po^iv^*^  direct  and  positive,  and  advance  its  position  of  fact  in  an  absolute  form, 
and  not'  and  not  by  way  of  rehearsal  (/),  reasoning,  or  argument  (1),  wliich  would 
lead  the  fact  to  be  collected  by  inference  and  argument  only,  and  thereby 
tend  to  create  unnecessary  prolixity  and  expense  (g").  li  scire  facias  be 
brought  against  a  parson  for  the  arrears  of  an  annuity  recovered  agauist 
him,  and  he  plead  that  before  the  writ  brought  he  had  resigned  into  tlio 
hands  of  tlie  ordinary,  who  accepted  thereof,  this  plea  is  argumentative, 
for  he  should  have  pleaded  directly  that  he  was  not  parson  on  the  day  of 
the  writ  brought,  mstead  of  merely  pleading  facts  from  which  that  conclu- 
sion was  to  be  drawn  (A).  A  plea  in  debt  for  an  escape  that  "i/  the 
party  escaped,  he  escaped  without  tlie  defendant's  knowledge,  and  return- 
ed, &c."  is  bad  (i).  So,  a  surrender  by  operation  of  law  should  be  plead- 
ed as  a  surrender,  and  not  merely  circumstantially  ;  tlius,  if  a  surrender  be 
by  acceptance  of  a  new  lease,  it  is  not  suflScient  to  say  *'  that  the  lessee 
being  possessed  under  a  former  lease,  the  lessor  demised  to  him,"  but  the 
[  *640  ]  plea  should  be  that  the  lessee  "  surrendered,"  and  then  *that  the  lesFsor 
demised,  or  tliat  the  lessor  enterecLand  demised  (A:).  In  trespass  for  tak- 
ing goods,  a  plea  that  the  plaintiff  "never  had  any  goods"  is  argiunen- 
tative  and  therefore  bad  (I).  And  in  a  late  case  it  was  held  that  a  plea 
to  debt  on  a  bail  bond  that  there  was  no  proper  affidavit  of  debt  made  and 
filed  of  record  before  issuing  the  process  against  the  bail,  was  bad  o:i  tlie 
ground  that  issues  tendered  in  pleading  must  not  be  aUegcJ  argumenta^ 
tlvely,  but  in  terms  on  which  a  direct  issue  can  be  taken  (»i.) 


{fA  1  Sannd.  8  a,  note  1^  m       , " 

(c)  But  the  nnnecessaAJliih  roent  6t  ve- 
nae ia  a  plea  according  toHnrp^.r*  Clump- 
neys,  2  Dowl.  680,  would  not  be  CTound 
of  demurrer;  and  see  Chamock's  Uules^ 
13ft,  n. 

(d)  Id,  ibid. 

(e)  Ante,  214. 

( /*)  The  testatum  existtt,  in  setting  ont  a 
deed  in  a  plea,  acems  incorrect  on  this  ground. 
Sec  Stcpiicns,  2d  edit.  431 ;  ante,  534. 


(g)  Ante,  236,  237;  Co.  Lit  303  a,  904 
a;  Com.  Dig.  Pleader,  £.  3;  6  East,  507; 
Hob.  295  ;  sec  Steph.  on  Fl.  1st  edit.  384;  2d 
edit.  426,  where  some  excellent  instances  are 
given  relating  to  this  qiudity  of  a  plea. 

(A;  2  Anders.  179,  180 ;  Bac.  Ab.  Pleas,  I. 
5. 

(i)  I  B.  &  P  418. 

(k)  Com.  Dig.  Surrender,  N. 

(I)  Doct.  PI.  41 ;  Dyer,  43  a. 

{m)  Hume  v.  Leversedge,  3  Tjrvr.  237. 


(1 ;  Vide  Fletcher  p.  Pock,  6  Crancb,  121 ;  Spencer  v.  Southwidk,  9  Johns.  313^  10  Peters*  U. 
S  343  ;  Savery  v.  Joe,  4  Wash.  C.  C.  140  The  Stesben  Coanty  Bank  v,  Mathewson,  5  HiO, 
249 ;  Cliurch  v  Gilnian,  15  Wend.  G50  ;  Dyett  v.  Pendleton,  8  Cowen,  727 ;  Fidler  v  Deievan, 
90  WendeU,  57 ;  Atwood  v.  Caswell,  19  Pick.  493  ;  Austin  v.  Parker,  13  Pick.  222 ;  Bean  v. 
Famham,  6  Pick  269;  Spear  v,  BickneU,  5  Jtfass.  125 ;  Bakes  v.  Pope«  7  Ala.  161 ;  Hunt  v. 
Purvis,  5  Blackf.  557. 

t  See  Ameridui  ^tor^s  Preface, 
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Sp:)cial  pleas  which  amount  to  the  general  issue,  without  professing  to  be       "• 
so,  seem  to  be  defective  chiefly  on  account  of  their  being  opposed  to  the  ^"'*''*'''^*^'* 
rule  under  consideration  (n).     The  general  rule  that  deeas  and  other    ®'**''**y' 
matters  should  be  pleaded  according  to  tlieir  legal  effect  and  meaning  (o), 
seems  also  to  be  partly  founded  on  the  maxim  that  pleading  sliould  not  be 
circuitous  aaid  argumentatiye.    This  fault  sometimes  occurs  in  a  traverse^ 
as  will  be  explained  when  we  consider  the  nature  of  the  Traverses.     An 
argumentative  plea  is  aided  after  verdict,  and  upon  a  general  demurrer 

(P)  (!)• 

8thly.  Every  plea  should  be  so  pleaded  as  to  be  capable  of  trials  and  sthly. 
therefore  must  consist  of  matter  of  fact^  the  existence  of  which  may  be  ^^jj^of 
tried  by  B.jury  on  an  issue  (2),  or  the  si^ciencif  of  which  as  a  defence  trial, 
may  be  determined  by  the  Court  upon  demurrer  (3) ;  or  of  matter  of  record 
whidi  is  triable  by  the  record  itself  (^).  And  if  fact  be  improperly  con- 
founded or  mixed  in  tlie  plea  with  matter  of  law,  so  tliat  it  cannot  be  tried 
by  the  Court  or  jury,  tiie  plea  is  bad ;  as  if  the  defendant  plead  that  A. 
laurfidly  enjoyed  the  goods  of  felons,  it  will  be  bad  ;  for  the  jury  cannot 
determine  whether  he  laufvUy  enjoyed,  nor  tlio  Court  whether  he  in  fact 
enjoyed,  aud  the  plea  should  have  stated  the  pai*ticular  facts  and  title  by 
virtue  of  which  A.  did  enjoy  (r).  So,  if  the  condition  of  a  bond  be  that 
tiie  defendant  will  show  a  sz^ient  discharge  of  an  annuity,  it  seems  that 
it  cannot  be  pleaded  merely  that  lie  sliowed  a  wufficient  discharge ;  for  the 
jury  cannot  try  whether  it  is  sufficient,  and  he  ought  to  show  what  discharge 
he  gave,  in  order  that  tlie  Court  may  judge  whether  it  was  sufficient  (»). 
But  where  the  effect  of  the  words  presents  a  matter  triable,  it  is  sufficient, 
though  according  to  the  precise  words  it  would  not  be  triable ;  as  in  cove- 
.  nant  for  quiet  enjoyment  frei  from  arrears  of  rent,  a  plea  that  ho  delivered 
money  to  the  plaintiff  with  intent  that  he  should  therewith  discharge  the 
^arrears  will  bo  sufficient,  thougli  the  intent  is  not  triable,  for  it  is  equiva- 
lent to  the  allegation  that  the  *clefcndant  delivered  the  money  to  pay  (t),  [  *541  ] 
A  defect  in  this  respect  in  a  plea  tnay  be  aided  by  tlie  plaintiff's  taking 
issue  upon  a  triable  point ;  but  if  he  should  take  issue  upon  an  immaterial 
matter,  it  might  be  necessary  to  award  a  repleader. 

9thly.    Every  plea  should  be  true  and  capable  of  proof,  for  as  it  has  9thiy. 
been  quaintly  said,  "  truth  is  the  goodness  and  virtue-of  pleading,  as  cer-  ^"**  ^ 
tainty  is  the  grace  and  beauty  of  it,"  and  if  it  appear  judicially  to  the  ^st  not 
Court  on  the  defendant's  own  showuig  that  he  has  pleaded  a  false  plea,  be  too 
this  is  a  good  cause  of  demurrer  (li).    Thus,  where  the  defendant  pleaded  ^*^- 
-ix)  an  action  of  debt  upon  bond  conditioned  for  performance  of  covenants 
contained  in  an  indenture^  of  which  he  made  a  profert  that  there  were  no 
covenants  contained  in  the  indenture,  and  upon  oyer  by  Uie  plaintiff  it  ap« 
peored  tliat  tihe  deed  did  not  contain  divers  covenants  on  the  part  of  th^ 

(n)  See  Ante,  526.  (r)  9  Co.  25. 

{o)  Ante,  305 ;  2  Baand.  07  b.  note  8  $  Bftc.  (<)  9  Co.  8fi  s ;  ante,  225,  sad  213,  914. 

Ab.  Pioas,  1.  7,  Stepb.  2d  edit  432.  .     (t)  4  M<mL  289,  aa  to  timTcniog  a  local  jiuh 

{p)  Com.  Dig.  Pleader,  £.  3 ;  Allejn,  4S ;  tification ;  2  Saund.  5  b,  c,  d,  o. 

2  Baimd.  319,  n.  6.  (u)    Hob.    295,   Bac.  Ab.    Pleas,  G.  4;  1 

(q)  Co.  Lit  303  b ;  Com.  Big.  Pleader,  E.  Campb.  176 ;  2  Wile.  894 ;  Stepbeo,  2d  od 

84;  9Co.24b,25a;  1  Manb.  207.  408. 


1.     illi    .I'l    ■     »l».<<a    ■    •^^nmmr^m'^wm^m 


\ )  Vide  Spencer  v.  Sonthwick,  9  Jobns.  818. 

[2)  Van  Ness  v.  Hamilton,  19  Johns.  371. 

[3)  Vide  Frarj  v.  Dakin,  7  Johns.  78. 
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Trae,and 
not  too 
large. 


"•  defendant,  the  plea  on  demurrer  was  held  insufficient  (a;).  The  plea  must 
QUALITIB8  ^^^  ^  ^^  large,  and  claim  more  than  the  defendant  is  capable  of  proving 
to  support  his  defence.  Thus,  where  the  defendant  pleaded  that  a  close 
called  A.  had  been  separated  and  inclosed  from  a  waste  for  twenty  years, 
to  support  the  allegation,  it  was  held  necessary  to  prove  tliat  every  part 
of  the  close  had  been  sa  long  inclosed,  and  only  part  of  the  close  having 
been  sO  inclosed,  the  defendant  failed  in  the  plea  (y).  This  subject  will 
be  further  explained  when  the  doctrine  of  Traverses  comes  under  consid- 
eration. 


Of  sham        Sham  pleading,  that  is  the  pleading  a  matter  known  by  the  party  to  be 
pleas  («).    ^ge  fQp  f\^Q  purpose  of  delay  or  other  unwortiliy  object,  has  always  been 
considered  a  very  culpable  abuse  of  justice,  and  has  often  been  censured 
and  set  aside  with  costs  (a)  (1). 

It  is  of  course  in  general  tlxe  sole  province  of  the  jury  to  decide  upon 
the  truth  or  falsity  of  a  mere  matter  of  fact  pleaded  by  a  defendant.  B»t 
there  are  many  instances  in  which  a  plea  may  be  so  palpably  and  manifestly 
untrue,  that  the  Court  will  asmtme  that  it  is  so,  or  will,  on  an  affidaWt  that 
it  i%  fahe^  permit  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea, 
and  make  the  defendant  or  his  attorney  pay  the  costs  occasioned  by  tlie  plea, 
[  *642  ]  witli  the  costs  of  the  application  (6).  Although  in  these  cases  it  is  pru- 
dent to  obtain  the  prior  *sanction  of  the  Court,  yet  it  seems  that  the  plain- 
tiff may  in  general  sign  judgment  without  such  previous  authority  (c). 
But  unless  the  plea  be  manifestly  absurd  or  probably  a  sham  plea,  the  plain- 
tiff in  the  King's  Bench  will  not  be  justified  in  signing  judgment  as  for  want 
of  a  plea  without  a  previous  application  to  the  Court  (d)  (2),  which  is 
also  necessary,  it  is  said,  after  the  defendant  had  been  ruled  to  abide  by  his 
plea  (e).     But  it  has  been  decided  that  the  plaintiff  is  not  estopped  &om 


ix)  1  Saund.  316,  317  ;  1  Id.  9,  b,  n.  1. 

\y)  2  Taunt.  156,  and  see  2  B.  &  C.  918 ;  7 
Id.  346.  A  plea  justifying  a  libel  must  be  true 
in  toto.  See  2  B.  &  C.  678  ;  4  D.  &  R.  230,  S. 
C;  1  Bing.  403. 

(z)  See  iiirthcr  as  to  sbam  pleas,  3  Chit. 
Gen.  Fr.  726.  As  to  whether  attorney  is  liable 
to  pay  tlie  costs  of  a  sham  plea,  1  Chitty's  Rep. 
182,  584. 

(a)  Bac.  Ab.  Pleas,  G.  4 ;  2  Wils.  394 ;  Salk, 
515;  2B.  &  A.  198. 

(6)  2  B.  &  Aid.  197;  1  Chit  R.  182,  564 
a ;  Tidd,  9th  ed.  565 ;  and  see  1  Moore  &  P. 
643 ;  4  Bing.  663.  And  in  debt  on  a  judg- 
ment the  d^endant  pleaded  a  reUeue  destroy^ 
&/  accident.  Upon  affidavit  that  the  plea  was 
ialse,  tlie  Court  allowed  the  plaintin  to  sign 
judgment  as  for  want  of  a  plea,  Smith  ».  Har- 
dy, 8  Bing.  435 ;  but  see  4  Bing.  513 ;  1  Moore 
6  P.  538,  where  the  Court  of  C.  P.  rdnsed 
leave  to  sign  judgment  on  an  affidavit  that  a 


plea  of  delivery  of  a  pipe  of  wine  in  aatiafae- 
tion  was  false.  As  to  sham  pleas,  see  further 
3  Chitty's  Gen.  Pr.  729  to  731.  And  as  to 
plea  of  judyment  recovered,  in  particular,  id. 
730. 

(c)  6  M.  &  Sel.  134  ;  3  B.  &  P.  398  ;  Tidd, 
9th  edit.  564,  565.  473. 

{d)  1    Chit.  Rep.  525,  notes ;  6  M.  &  Sd. 
133;  Tidd,  9th  ed.  564,  565 

(e)  Id.;  1  Chit  Rep.  565,  note;  5  M.  & 
Sel.  518,  S.  C. ;  see,  however,  2  B.  &  Aid. 
197.  To  support  a  motion  for  leave  to  eigxi 
judgment  for  want  of  a  plea,  on  the  groiiod 
that  improper  pleas  have  been  pleaded,  it  seems 
that  in  the  King's  Bench  there  must  be  an  affi- 
davit not  only  that  they  are  untrue,  but  idao 
that  they  are  vexatious,  and  calculated  to  creato 
unnecessary  delay  and  expense.  1  Chit.  Rep 
524,  355,  564 ;  2  B.  &  Aid.  777 ;  1  I>.  &  R 
859;  2  B.  &  C.  81  ;  3  D  &  R.  231 ;  but  see  1 
B.   &  C.  286  ;  3  D.  &  R.  661,  S.  C.  contra. 


(1 )  See  Tucker  v.  Ladd,  4  Cowen,  47 ;  Brewster  t*.  Bostwick,  6  Cowen,  34 ;  Coxe  v.  Highbee, 
6  Halst  395 ;  Falls  v.  Stickney,  2  Johns.  541 ;  Anon.  2  fialst  160 ;  Bowen  v.  Bissell,  6  Wend. 
511  ;  Caswell  v.  Bnshnell,  14  Barbour  (N.  Y.)  393. 

(2)  Special  pleas  if  false  will  be  stricken  out  on  motion.  Oakley  v.  Devoe,  12  Wend.  196; 
Henderson  v.  Read.  1  Blackf.  347.  See  Maury  v.  Van  Amnm,  1  Hill,  370 ;  Fisher  ».  Pond,  I  HHl, 
672.  A  plea  will  not  be  stricken  out  as  Mvolous  unless  it  be  obvioaaly  and  grossly  so.  Hogen- 
camp  V.  Ackermaiii  4  Zabr.  (N.  J.)  133. 
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making  tbe  application  to  the  Court  by  haying  ruled  the  defendant  to  abide       i<- 
V  his  plea  (/).  ^7,^" 

The  following  are  instances  in  which  false  pleas  have  been  treated  as  pieas. 
falling  witliin  the  description  of  sham  pleas  which  shall  be  regarded  as  a 
nullity,  although  the  defendant  may  notbe  under  terms  of  pleading  issu- 

1st.  False  pleas,  calculated  to  raise  issues  requiring  different  modes  of 
trial,  as  setoff  for  money  due  upon  a  judgment  or  recognizance  enrolled, 
(the  issue  upon  which  is  triable,  by  the  record,)  and  for  money  due  on 
simple  contract,  the  truth  of  which  is  triable  by  llie  country  (A) ;  or  a  plea 
of  judgment  recoverable  as  to  some  of  the  counts,  and  another  plea  of 
payment  as  to  the  other  counts  (t).  But  in  these  cases  tliere  must  be 
something  to  convince  tlie  Court  that  the  pleas  are  untrue;  "imless  the 
inference  be  irresistible,  the  plaintiff  is  not  at  liberty  to  take  upon  himself 
to  pronounce  that  the  plea  is  a  nullity"  (/). 

2dly.  Pleas  obviously  false  on  the  face  of  them,  and  the  truth  of  which 
is  impossible  on  the  defendant's  own  showing,  as  a  plea  of  judgment  ap- 
pearing and  shown  in  the  plea  to  iiave  been  recovered  in  the  Exchequer  in 
Ireland,  (or  elsewhere,)  before  the  cause  of  action  accrued  (A). 

3dly.  False  Pleas,^ which,  although  they  might  by  possibility  bo  true,  yet 
are  in  all  probability  fictitious ;  as  a  plea  of  judgment  recovered  in  the 
Court  of  Pie  Poudrie^  in  Bartholomew  Fair,  couched  in  terms  and  showing 
proceedings  palpably  fictitious  or  unlikely  (/).  And  in  Pierce  v.  Biake 
(m).  Lord  Holt  said  that  h3  remembered  a  •case  where  judgment  having  [*543] 
bseu  given  against  a  defendant  above  forty  years  of  age,  he  brought  a  writ 
of  error,  and  assigned  for  enx>r  infancy  and  appearance  by  attorney,  and 
tlie  Court  fined  the  attorney  for  assigning  those  errors  which  were  notori- 
ously false  and  fc*ivolous. 

4thly.  False  pleas,  being  subtle  and  ensnaring,  and  tending  to  raise  nice 
and  intricate  points  of  law,  upon  which  it  would  be  proper  for  the  plaintiff's 
attorney  to  consult  counsel,  whereby  delay  and  expense  are  occasioned  («), 
Thus  where  to  a  declaration  on  a  bill  of  exchange  and  the  money  counts, 
the  defendant  pleaded  that  the  parties  accounted  together ;  that  a  certain 
sum  was  found  due;  that  in  satisfaction  of  part,  the  defendant  indorsed  a 
bill  to  the  plaintiff,  which  was  outstanding  in  the  hands  of  a  third  person ; 
and  that  in  satisfaction  of  the  remainder,  the  defendant  assigned  to  the 
plaintiff  an  Irish  judgment,  which  was  in  force,  as  appeared  by  the  record ; 
the  Court  o.i  an  affidavit  of  the  falsity  of  the  plea,  allowed  the  plaintiff  to 
sign  judgment,  atid  directed  that  the  defendant's  attorney  should  pay  the 
costs  of  the  application  (o).  And  a  false  plea  in  assumpsit  on  a  bill,  tliat  the 
plaintiff  was  indebted  on  a  recognizance  of  bail  as  appears  by  the  record  (;>), 
is  open  to  objection  oi  the  same  ground.  And  where  in  debt  on  a  bail- 
bond,  the  defendant  pleaded  that  the  writ  was  sued  out  before  the  assign- 
ment was  stamped,  and  before  the  cause  of  action  accrued,  which  he  aver- 

(f)  2  B.  &  Aid.  510.  198,  per  Baylej  and  Holroyd,  Justices. 

[g)  As  to  issunble  picas,  ante,  510,  511.  (n)  See  1  Saund.  327  a,  where  the  Court  ro- 
(A)  5  M.  &  Sel.  518;  2  M.  &  Sel.  606;  and      proved  Saunders  for  pleadin;^  subtly,  to  trick 

see  1  Chit.  Rep.  56 1  a.  the  Court,  and  see  recital  in  38  H.  8,  c.  30;  1 

(0  2  B.  &  Aid.  197.  Bla.  R.  276. 

O;  6  M.  &  Sel.  133;  see  id.  136.  (o)  2  B.  &  Aid.  199;  see  1  Taunt  224, 

(k)  6  M.  &  SeL  134;  see  1  Chit.  Rep.  535,  225. 

526.  notes;  4  Taunt  668;  1  D.  &  B.  577.  (d)  5  B.  &  Aid.  750;  S  Chit  R.  335;  1  D. 

(/)  10  Eaiit,  237.  &  R.  446  448  S.  C. 

(m)  2  Salk.  515;  recognized  in  S  B.  &  Aid. 
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"•  red  and  prayed  judgment,  and  that  the  plaintiff  might  be  directed  to  cause 
Of^hl^*^*  the  writ  to  be  returned  and  filed  of  record,  and  that  the  record  might  be 
ple^.  inspected,  <&c.,  the  Court  directed  that  if  the  defendant  did  not  amend  this 
8ubtle  pica,  Uie  plaintiff  miglit  sign  judgment  (jq). 

There  are  some  pleas,  which  have  long  been  used  as  sham  pleas,  for  the 
purposes  of  procrastination,  and  which  may  be  pleaded  even  at  the  present 
day  with  impunity,  if  the  defendant  has  not  subjected  himself  to  tlic  ne- 
cessity of  pleading  an  issuable  plea.  Pleas  of  this  kind  are  simple  and 
concise  in  their  form,  and  long  and  inveterate  practice  has  obtained  for 
them  this  impunity.  Pleas  oi  judgment  already  recovered  for  the  same 
cause  of  action^  and  of  accord  and  satisfaction  by  the  creditor's  acceptanee 
of  goods,  were  of  late  years  the  pleas  usually  adopted.  With  regard  to 
the  former  plea  it  has  been  permitted  after  the  defendant  liad  delayed  and 
deluded  the  plaintiff  by  promises  of  payment  (r),  and  had  taken  out  a 
summons  to  stay  proceedhigs  on  payment  of  debt  and  costs  j(a).  AVitli 
respect  to  the  plea  of  accord  and  satisfaction,  in  a  late  case  in  the  Court 
of  Common  Pleas,  in  which  it  was  pleaded  to  a  declaration  on  a  bill  of 
r*6441  exchange,  tlie  Court  'refused  to  allow  the  plaintiff  to  sign  judgment  upon 
an  affidavit  that  the  plea  was  utterly  false,  and  intimated  that  in  future 
such  applications  would  be  discharged  with  costs  (/).  In  one  case  the 
Court  (w)  set  abide  a  false  plea  in  assumpsit  for  use  and  occupation,  that 
the  defendant  delivered  to  the  plaintiff,  and  he  accepted  in  satislaction  Riga 
hemp  and  Russia  tallow.  But  in  a  subsequent  case  (t?)  they  declined  to 
interfere  where  a  similar  plea  was  pleaded,  though  its  falsity  was  sw  om  to. 

An  executor,  by  pleading  a  plea  manifestly  untrue,  and  which  he  knows 
to  be  false,  may  render  himself  liable  de  bonis  propriis  (a:). 

As  a  discouragement  to  sham  pleading,  the  Court  has  suffered  a  plaintiff 
to  amend  a  defective  replication  to  a  false  plea  without  payment  of  costs  (y). 

recent  Formerly  it  was  the  practice  for  a  defendant  to  gain  time  by  first  plead- 

ntics  com-  Jng  a  sham  plea,  and  when  tlie  plauitiff  had  replied  to  the  same,  then  tlie 
fbndant  to^  defendant  would  abandon  such  plea  and  plead  only  the  general  issue;  but 
oh:debijhi8  now  Rcg.  Gen.  Hil.  T.  2  W.  4,  reg.  4G,t  precludes  a  defendant  from 
pira.  abandoning  his  first  plea  without  express  leave,  wliich  caiuiot  bo  obtained 

unless  when  essential  for  the  purposes  of  justice  (sr).     This  rule  has  greatly 

tended  to  put  an  end  to  sham  pleading. 

Pep.  Gen.  The  Prac.  Reg.  Hil.  T.  4  W.  4,  reg.  8,t  orders  that  "  Where  a  defend- 
liii.  T.  4  ant  shall  plead  a  plea  of  judgment  recovered  in  another  Courl^  \\%  shall 
w.  4.  rcg.  i,j  w^Q  margin  of  such  plea  state  the  date  of  such  judgment ;  and  if  such 
picas  of  judgment  shall  be  in  a  court  of  record,  the  number  of  the  roll  on  which 
judgment     sucli  proceodiiigs  8X6  entered,  if  any,  and  in  default  of  his  so  doing  tlie 


rccocercd. 


(7)  3  Taunt  339.  coram  Baylcv  and  Holroyd,  Justices ;  see  3  D. 

(r)  I  Ring.  380;  8  Moore,  437,  S.  C.    When  &  R.  232.     In  1  B.  &  C.  it  is  stated  tliat  the 

tliis  pica  i.s  used  as  a  sham  pica,  it  should  be  al-  Court  assi<^cd  no  reason  for  making  the  rule 

legcd  tlmt    the  jadgmont  was   recovered    in  absolute. 

another  Court,  see  the  reason,  ante,  43],  n.  (v)  2  B.  &  C.  81 ;  3  D.  &  R.  21,  S.  C.  more 

(y).  ftillv  reported. 

(s)  Hill  r.  Tybatt,  Hil.  Term,  1820,  K.  B.;  (x)  1   Saund.  336,  note  10;  1  Marsh.  ^\% 

1  Archb.  Pract.  127,  2d  ed.  213;  ante,  489,  490. 

(t)  1  M.  &  P.  338;  4  Bingh.  512,  S.  C.  ( y)  I  East,  370. 

(u)  2  D.  &  R.  661 ;  1  B.  &  C.  286,  S.  C.  (2)  See  further  3  Chit.  Gen.  Prac  723. 


t  See  American  Editor's  Preface. 
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plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea;  and  in       "• 
case  tlie  same  be  falsely  stated  by  the  defendant,  the  plaintiff,  on  produc-  ^^^"*"* 
ing  a  certificate  from  the  proper  officer  or  person  having  the  custody  of  the  piea^.""^ 
records  or  proceedings  of  the  Court  where  such  judgment  is  alleged  to 
have  been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment 
as  therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea 
by  leave  of  fhe  Court  or  a  jndge'^  (a).     This  rule  entitles  a  plaintiff  to 
sign  judgment  as  for  want  of  a  plea,  unless  the  defendant,  in  the  margin 
of  his  plea  of  judgment  recovered  in  another  courts  truly  states  in  the  mar- 
gin thereof  the  particulars  by  which  the  judgment  may  be  found  on  i-ecord. 
The  effect  of  the  rule  prevents  any  such  plea  from  gaining  time  during  a 
vacation  until  the  next  term,  *and  has  put  an  end  to  the  utility  of  a  sham  r*545l 
plea  of  judgment  recovered  in  ordinary  cases.     But  that  rule  does  not 
apply  to  a  plea  by  an  executor  or  admiuisti'ator  of  a  judgment  recovered 
against  him  by  another  creditor  (6). 


The  rules  which  prevail  in  the  construction  and  allowance  of  a  plea  in  m.  rules 
bar  are,  ofcon- 

1st,  That  it  is  to  be  construed  most  strongly  against  the  defendant ;  ^^''^y^^^ 
2dly,  That  a  general  plea,  if  bad  in  part,  is  bad  for  the  whole ;  and  3dly, 
That  surplusage  will  not  in  general  vitiate. 

1st.  As  it  is  a  natural  presumption  that  the  party  pleading  will  state  his  ist  Con- 
case  as  favorably  for- himself  as  possible,  and  that  if  he  do  not  state  it  with  struction 
all  its  legal  circumstances,  the  case  is  not  in  fact  favorable  to  him,  it  is  a  ^^e  plea. 
rule  of  construction,  tlien  if  a  plea  has  on  the  face  of  it  two  intendments, 
it  shall  be  taken  most  strongly  against  the  defendant ;  that  is,  the  moht  un- 
favorable meaning  shall  be  put  upon  the  plea  ((?) ;  a  rule  which  we  have 
seen  (d)  obtains  also  in  the  case  of  other  pleadings  (1).     Therefore  in 
trespass,  if  the  defendant  plead  a  release,  without  saying  at  what  time  it 
was  made,  it  shall  be  intended  to  have  been  made  before  the  trespass  was 
committed  (^) ;  and,  in  trespass  to  land,  a  plea  of  liberum  tenementum^  not 
stating  that  the  close  was  the  defendant's  freehold  at  tlie  time  of  the  tre^- 
passes,  is  insufficient  (/).     So  at  common  law,  if  to  a  bond  the  defendant 
plead  payment,  it  shall  be  intended  to  have  been  made  after  the  day  ap- 
pointed for  payment,  if  he  do  not  aver  it  to  be  otherwise ;  and  in  pleading  ^ 
a  promise  by  a  third  person  to  pay  the  debt  of  another,  it  seems  to  be  ne-  * 
cessary  to  aver  in  the  plea  that  the  promise  was  in  writing  (^). 

But  this  rule  of  Oistruction  does  not  obtain  where  the  unfavorable 
meaning  is  inconsistent  with  another  part  of  the  plea  (A).     And  there  are 


i; 


fa)  See  Jervi8*s  Hulcfl,  89,  note  [q).-  238. 

(6)  Power  v.  Izod,  1  Bing.  N.  C.  304;  3  le)  Plowd.  46. 

Dowl.  140;  8  M.  &  Scott,  1 19,  S.  C.  (/)  Com.  Dig.  Pleader,  E.  5. 

(c)  Com.  Dig.  Pleader,  £.  6;  Co.  Lit  303  [g)  Ante,  222.  I  Saund.  27%  ti,8edqttcere,  ante, 

b;  Plowd.  29,  46.  534,  n.  (6). 

{d)  AnU,  237.    Ei!bet  of  pleading  over,  ante,  {h)  10  Co.  59  b;  ante,  230,  231,  237. 


(I)  An  eqaivocal  averment  in  pleading  should  be  construed  most  stronprly  against  the  pleader. 
Slocum  V.  Clark,  2  Hill,  475 ;  Ferris  v.  N.  A.  Fire  Ins.  Co.,  1  Hill,  71 ;  United  States  v.  Lynn, 
1  How.  (U.  S.)  104;  S.  C.  17  Peters  U.  S.  88;  Burrows  v,  Yount,  6  Blackf.  458;  Halligan  v. 
Clucago&  Bock  Island  R.  R.  Co.,  15  Illinois,  558;  Tercy  v.  Strain,  2  Carter,  (Ind.)  113. 
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RULES  OF  some  cases  in  wliicli  matters  are  implied  in  favor  of  the  plea;  thus,  it  is 
T?oN^&cr  ^^  ^y  ^^^  Coke  (i),  "all  necessary  circumstances  implied  by  law  need 
not  be  expressed,  as  in  the  plea  of  a  feoffment  of  a  manor,  livery  and  at- 
tornment are^  implied  (/) ;  so  where  it  is  pleaded  that  land  was  assigned 
for  dower,  it  is  not  necessary  to  say  it  was  by  metes  and  bounds,  for  it  shaU 
be  intended  a  lawful  assignment,  which  is  by  metes  and  bounds  (A:) ;  and 
[*546]  where  surrender  *of  a  lease  for  years  is  pleaded,  and  that  it  Was  agreed  to 
by  the  lessor,  it  is  not  necessary  to  say  that  he  entered,  for  it  shall  be  in- 
tended, and  it  is  not  usual  to  plead  a  re-entry  upon  a  surrender,  any  more 
than  it  is  to  plead  livery  upon  a  feofiment  (l) ;  so,  where  it  is  pleaded  that 
a  sheriff  made  his  warrant,  it  is  unnecessary  to  say  that  it  was  under  his 
seal,  for  it  could  not  be  his  warrant  if  it  were  not"  (ni).  And  if  arman 
plead  that  he  is  heir  to  A.  he  need  not  say  either  that  A.  is  dead,  or  had 
no  son  (w).  Other  instances  of  this  rule  have  been  before  given  (o).  And 
we  have  seen  that  if  an  allegation  is  capable  of  two  meanings,  that  expo- 
sition shall  be  adopted  which  will  support,  not  that  which  will  destroy  the 
pleading  (p). 

2«iiy  Bad  2dly.  If  one  entire  plea  be  bad  in  pdrt^  it  is  insufficient  for  the  whole 
!'^P¥*',^^  (?)  (!)•  We  have  already  in  part  noticed  this  doctrine  in  considering 
that  a  plea  must  contain  an  answer  to  all  it  assumes  to  answer;  and  if  it 
fail  to  do  so  it  is  not  an  effective  bar  even  as  to  the  part  really  answered 
(r).  In  assumpsit  on  several  promises  in  differeni;  counts,  if  the  defend- 
ant plead  the  statute  of  limitations  to  the  whole,  and  it  is  a  bad  plea  as  to 
one  of  the  counts,  it  will  also  be  insufficient  as  to  the  residue  («)  (2) ;  and 
in  an  action  against  an  executor  or  administrator,  if  the  defendant  plead 
several  judgments  recovered  against  himself  in  that  character,  and  that  he 
has  not  sufficient  to  satisfy  them,  if  the  plea  be  bad  or  false,  or  avoided  as 
to  one  of  the  judgments,  it  will  be  bad  for  the  whole ;  but  if  the  judgments 
pleaded  had  been  against  the  testator^  it  would  be  otherwise  (€)  (3).  In 
one  case,  however,  it  was  held  that  if  one  of  the  judgments  pleaded  were 
against  the  testator  and  a  third  person,  and  the  defendant  did  not  show  that 
the  testator  survived,  without  which  the  executor  is  not  chargeable,  the 
plea  is  bad  for  the  whole  (u) ;  but  tlie  propriety  of  this  decision  was  ques- 
tioned by  Lord  Vaughn  (x).  So,  if  several  persons  join  in  one  plea,  if  it 
be  bad  for  one,  it  will  be  bad  for  the  others  (y).  The  extent  of  this  rule 
will  be  considered  when  we  treat  of  pleas  by  several  defendants  («).    It 


(/)  8  Co.  Rep.  81  b;  ante,  22;. 

( /)  Co.  Lit.  803  b,  S.  P. ;  Cro.  Elk.  401. 

(k)  Com.  Dig.  Pleader,  E.  9. 

(7)  Cro.  Car.  101. 

(ill)  Cro  Eliz.  53;  Palm.  357,  S.  P. 

(n)  2  Sannd.  305  a,  note  13. 

(o)  vln/e,  221,222. 

Ip)  AnU,  237, 

{(/)  Cora.  Dig.  Pleader,  E.  86,  F.  25;  3  T. 
R.  376;  3  B.  &  P.  174;  1  Saund.  837,  note  1, 
28,  note  2;  2  B.  &  C.  216;  6  Bincr.  274.  The 
rule  explained,  &c.  Steph.  on  Plead.  2d  ed. 
448;  and  see  Tremeere  v.  Morriflon,  I  Bing.  N. 


C.  96;  and  4  Tyr.  &  Gr.  85;  3  Dowl.  19^, 
194. 

(r)  Ante,  522;  6  Bing.  274. 

{8}  1  Lev.  48. 

(t)  1  Saund.  837,  and  notes;  5  T.  B.  80, 
807. 

(u)  2  Saund.  50,  51,  note  4;  1  Saond.  837, 
note  1. 

S)  Van^.  R.  104;  1  Saund.  337,  note  I. 
)  8  T.  K.  376,  373;  1  Saund.  28,  n.  S;  8 
Bing.  523,  instance  of  a  constable  joining  in  a 
bad  plea  in  trespass. 
(«)  Post. 


(1)  Ten  Eyck  v,  Waterbnry,  7  Cowen,  5! ;  Brijrgs  t».  Cox,  7  Dowl.  &  Ryl.  410;  Fenand  r- 
Walker,  5  Blackf.  424;  Shearman  v.  Fellows,  5  Blackf.  459. 

(2)  Vide  Perkins  v.  Banback,  2  Mass.  81. 

(3)  Ace.  Douglas  v.  Satterlee,  11  Johns.  16.    The  plaintiff  should  demur  spedalij  to  the  jndg^ 
ments  which  are  badly  pleaded,  and  traverse  the  residue.    Ibid, 
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seems,  that  if  a  special  plea  amount  in  part  to  the  general  issues,  and  be  to  ri^X'Es  of 
that  extent  defective,  for  tliat  reason  it  is  bad  in  toto  (a).     The  statement  gTRuc- 
of  several  distinct  debts  in  a  plea  of  set-off  is  an  exception,  because  the  Tioar,  &c. 
statement  of  the  debts  in  such  a  *plea  is  in  the  nature  of  a  declaration  [  *547  j 
containing  several  counts ;  and  therefore  if  one  of  such  debts  be  insuffi- 
cient, the  plaintiff  must  not  demur  to  the  whole  plea,  but  only  to  that  part 
of  it  which  relates  to  the  objectionable  ground  of  set-off  (fr).     In  trespass, 
if  a  plea  of  justification  consists  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  amount  to  a  good  defence,  it  will  sufficiently  support 
the  justification  if  one  pf  these  facts  be  found  by  tlie  jury  (c) :  the  other 
might  be  rejected  as  surplusage. 

8dly.  The  rules  with  regard  to  surplusage  and  unnecessary  allegations  sdij.  Sar- 
which  we  have  before  considered,  prevail  in  general  with  respect  to  pleas  jjj^^ 
and  every  other  part  of  pleading  (d)  :  and  we  have  explained  that  surplus-  nancy. 
age,  or  unnecessary  matter,  repugnant  and  contradictory  to  what  went 
before  in  any  point  not  material^  will  not  vitiate  the  pleadings,  according 
to  the  maxim  utite  per  inutile  non  vitiatur;  and  such  surplusage  and 
redundant  or  repugnant  part  shall  be  rejected,  especially  after  a  verdict  (e) 
(1).  Various  illustrations  of  the  general  rule  have  been  given.  As  an  ad- 
ditional instance  we  may  observe  that  if  the  defendant  in  replevin  make 
cognizance  as  bailiff  to  A.  administrator  of  B.  where  A.  might  have  dis- 
trained in  his  own  right,  the  words  ^'  administrator  of  B."  shall  bo  rejected 
as  surplusage  (/).  Tliere  is,  however,  considerable  danger  in  surplusae:e 
in  the  statement  of  material  matter ;  for  where  a  party  takes  upon  himself 
to  state  in  any  pleading  a  substantive  matter,  or  alleges  a  precise  estate, 
(although  not  bound  to  do  so,)  if  it  be  material  and  bear  on  the  question, 
he  gives  the  otlier  side  the  advantage  of  travei'sing  it  (g),  Tims  in  Leakeys 
case  (A),  it  was  necessary  that  the  plaintiff  should  show  that  he  had  some 
right  to  put  his  cattle  into  the  close,  against  which  the  defendant  was  bound 
to  repair  the  fence,  but  a  seisin  in  fee  was  not  necessary  to  give  that  right ; 
for  a  term  for  life  or  years,  or  even  an  estate  at  will,  or  right  of  common, 
or  the  owner's  license,  would  have  conferred  that  right  (i) ;  the  plaintiff, 
however,  thought  proper  to.  allege  that  the  right  he  had  arose  from  a  seisin 
in  fee  J  therefoi*e  the  defendant  was  at  liberty  to  deny  that  right  as  much  as 
any  other  right  which  the  plaintiff  might  have  had  to  put  his  cattle  into 
the  close.  So,  in  another  case  (ft),  the  ground  of  the  plaintiff's  action 
was  that  the  defendant  would  not  permit  him  to  cut  down  the  remaining 
200  trees ;  in  order  to  show  that  so  many  trees  were  left  standing  in  the 

(a)  See  1  Sannd.  27 ;  Com.  Dig.  Pleader,  E.  906,  note  14 ;  Id.  891. 
86 :  see,  however,  3  Lev.  40.  (f)  Hob.  208. 

(h)  2  BIb.  Kcp.  910.  (^)  Ante,  228. 

\c)  1  Tfuint.  146.  (A)  Dyer,  365;  2  Sannd.  206  a,  n.  21,  22; 

id)  Ante,  228  to  232.  and  207,  n.  24. 

(0)  Id,;  Bac.  Ab    Pleas,  I.  4;   Com.  Dig.  (t)  1  Sannd.  846,  n.  2. 
Pleader,  E.  12;  Co.  Lit.  803  b;  2  Sannd.  305,  (k)  Ydv.  195. 

(1 )  Carrol  r.  Peake,  1  Peten,  U.  S.  18 ;  IT.  States  v.  Bnmbam,  1  Mason,  57 ;  ante,  228  to  282, 
and  notes. 

Immaterial  matters,  alleged  in  agsnvation  of  damages  merely,  will  be  rejected  after  verdict  as 
sniplnsa^.     Daniels  v.  Daniels.  7  Meus.  135 ;  Richards  v.  Famham,  18  Pick.  451. 

Whatever  comes  nnder  a  videlicet,  if  inconsistent  with  the  precedent  matter,  may  be  rejected  as 
snrplosage.    BlackweU  v.  The  Board,  &c.  of  Lawrence  Co.  2  Slackf.  148. 
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BCLE8  OF  wood,  he  stated  that  at  the  time  of  tlie  agreemeut  he  had  cut  down  anfp 
8TBUO  ^^^  trees,  and  though  it  was  not  necessary  for  him  to  have  *stated  that 
Tiow,  &c.  precise  number,  but  having  done  so,  and  the  number  tliat  was  left  being 
material  to  show  the  damage  which  the  plaintiff  had  sustained  by  the 
defendant's  refusal  to  permit  him  to  cut  them  down,  he  gave  the  defendant 
an  advantage  of  traversing  it  (Z).  It  seems,  therefore,  that  a  too  precise 
or  particular  statement  of  material  matter  may  be  taken  advantage  of  upon 
the  trial  of  a  traverse  thereof;  but  in  general  not  by  demurrer,  as  the  ob- 
jection does  not  appear  upon  the  record,  but  depends  upon  the  evidence ; 
except  where  it  is  repugnant  or  contrary  to  matter  precedent  (m),  and 
though  such  repugnancy  may  not  in  some  cases  be  aided  by  verdict  (n), 
yet  if  it  appear  that  the  verdict  was  given  on  another  part  of  the  plea,  the 
mistake  will  be  aided  (p) 


IV.   FORMAL  PABfTS  OF  PLEAS  IN  GENERAL. 


IV.  FOBM 
AND 
PABT8. 


In  framing  every  plea^  whether  in  abatement  or  in  bar,  the  pleader  must 
constantly  keep  in  view  the  following  formal  parts  of  the  plea,  and  the 
rules  and  decisions  respecting  them,  and  the  opponent,  when  endeavoring 
to  discover  a  defect,  should  pursue  the  same  course  of  examination. 

The  following  is  the  outline  of  the  usual  form. 

(1)  In  the  King's  Bench. 

(S)  On  the  lOth  day  of  March,  A.  D.  I83«. 
(3)  Johnson  )  (4)  The  defendant,  by  E.  F.  his  attorney,  \or  "in  his  own  profMsr  person,"  {p)\ 
ats.  >  says  that,  (h)  &o.  \here  follotct  the  ground  of  defence.]  And  of  this  he  the  said  de> 
Davis.  )  fcndant  puts  himself  upon  the  country,  &c. ;  (6)  [or  if  the  conclusion  be  with  a  reri- 
fication,  the  form  i$  this :]  "  and  this  he  the  said  defendant  is  ready  to  rerify,  wherefore  he  prays 
judgment  if*  the  said  plaintiff  ought  [or  "  ought  further/']  to  have  or  maintain  liis  aforesaid  action 
thereof  against  him,  &c. 

(7)  John  HuLme. 


[ *549  ] 


1st.  The  title  of  Court  at  top. 
2dly.  The  date  at  top. 
8dly.  The  names  of  parties  in  margin. 
4thl7.  The  commencement ;  describing 

Ist.  Defendant's  appearance,  whether  in  person  or  bj  atto'^ 
ney,  or  prochein  ami, 
2dly.  When  he  is  to  make  fuU  or  half  defence. 
*3dly.  Whetlier  there  is  to  be  any  preliminary  suggestion  or 
statement. 


(0  8  Sannd.  207,  note  84;  806,  note  82;  8 
East,  452. 

(m)  Co.  Lit  203  b. 

n)  Bac  Ab.  Pleas,  L  4. 

(o)  Id, 

(p)  Formerly  the  nature  of  the  d^s^inoe, 
whether  full  or  half  used  to  be  stated,  and 
then  followed  the  all^don  that  the  plaintiiT 
ought  not  to  have  or  maintain  his  action,  and 
then  followed  the  statement  of  the  ground  of 


defence,  and  which  is  still  retainod.  Tbe 
alterations  were  introducsd  by  the  'Rc^.  Gen. 
Hil.  T.  4  W.  4,  as  will  be  presently  shown. 
The  ancient  form  was  thus; — ^'^ cones  and 
defends  the  wrong,  [or  in  trespass  'foxre»'l 
and  iiyury,  toAea,  j^.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain  fait 
aforesaid  «ctioii  tbezeof  against  him,  because 
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4thly.  Whether  there  is  to  be  any  prayer  of  judgment  in  the  !▼•  ^o«* 
commencement  or  other  peiUio,  or  actionem  non.  pabts. 

6thly.  Whether  the  plea  is  to  be  in  abatement  to  the  whole,  • 

or  to  a  part  only. 
6thly.  Whether  to  be  in  bar,  and  whether  to  the  whole  or  to 
a  part. 
6thly .  The  body  of  the  plea.  • 

1st.  Statement  of  time. 
2dly.  Statement  of  place. 

3dly.  Statement  of  circumstances,  and  herein  of  forms  of  alle- 
gations. 
6thly.  The  conclusion  (^). 
Tthly.  Signature  of  counsel. 
8thly.  Affidavit  when  and  what  to  be  annexed. 
9thl/.  The  forms  of  second  or  subsequent  pleas. 

We  will  consider  each  part  separately. 

1.  It  was  always  usual  at  the  head  of  the,  plea  to  state  in  what  Court  it  Jf  Vj^^'^® 
was  pleaded,  as  "  In  the  King's  Bench,"  or  "  In  the  Common  Pleas,"  or  court 

"  In  the  Exchequer  of  Pleas ; "  and  without  this  title  o/  the  Cbi«r/,  it  might 
be  doubtful,  Especially  if  there  should  happen  to  be  several  actions  be- 
tween parties  of  the  same  names  in  different  Courts  at  the  same  time,  to 
what  action  or  declaratioa  the  plea  referred.  There  is  not,  however,  any 
statute  or  rule  prescribing  that  a  plea  shall  be  entitled  in  any  Court. — 
And  it  is  apprehended  that  the  omission  of  the  statement  of  the  Court 
would  not  be  material,  and  that  the  plea  would  be  considered  as  having 
reference  to  the  declaration,  which  must  necessarily  have  been  in  the  same 
Court  as  to  the  plea. 

2.  With  respect  to  the  title,  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,  f  If^atT^^ 
all  pleas  were  entitled  of  a  terniy  and  pleas  to  the  jurisdiction,  or  in  abate-  time. 
ment,  were,  as  we  have  seen,  in  general  required  to  be  entitled  of  the  same 

term  as  the  declaration  (r)  ;  but  pleas  in  bar  might  be,  and  usually  were 
entitled  of  the  term  of  which  they  were  pleaded,  which  was  frequently 
subsequently  to  that  of  which  the  declaration  was  entitled  («),  and  where 
matter  of  defence  had  arisen  after  the  first  day  of  the  term,  the  plea 
was  properly  to  be  entitled  specially  of  a  subsequent  day  (t).  But  the 
Reg.  Gen.  Hil.  E.  4  W.  4,  reg.  I,t  now  expressly  requires  every  plead- 
ing' to  be  entitled  of  the  day  of  the  month  and  the  year  when  *the  same  [  *650  ] 
was  pleaded.  But  there  cannot  be  a  demurrer  on  account  of  an  improper 
date  at  the  top  (u). 

8,  The  names  of  the  parties  in  the  margin  do  not  strictly  constitute  any  ^^  ^® 
part  of  the  plea.    The  surnames  only  are  usually  inserted,  and  that  of  the  the  parties 

in  the 
(q)  Every  plea  in  bar  most  conclude  to  &e      b,  c,  d.  margin. 

coantry  or  with  a  verification,  2  Dowl.  664 ;  2  (<)  Post^  vol.  iil.    And  see  also  a  Boggestion 

Gr.  M.  &  Ros.  26,  S>  C,  after  imparlance,  post,  vol.  iii. 

(r)  Ante,  454.  (u)  Neal  v.  Richards,  2  Dowl.  94 ;  and  3 

(s)  Bac.  Ab.  Pleaf,  C.  2  s  2  Sannd.  1  f,  2  a,      Chitty  Gen.  Prao.  716. 


'^'^imm^l 


t  See  American  Editor's  IVeface. 
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IV.  FORM  defendant  precedes  the  plaintiff's  as  "  Johnson  ats.  Dams.^^  They 
PiLKTs.  should  correspond  with  the  names  in  the  declaration,  or  if  tlie  defendant 
plead  in  abatement  or  bar  by  another  name  tp  that  in  the  declaration,  the 
difference  should  be  specified  in  the  mai*gin,  thus,  ^^  C  D.  sued  by  the 
name  of  E.  D,  ats.  A.  B^  (1).  It  has  been  decided  that  it  is  sufficient,  in 
a  qui  tam  action,  to  entitle  tiie  plea  of  nil  debet  witli  the  names  of  tlie  parties 
as  above,  without  the  addition  of  qui  lam,  &q.  to  tlie  plaintiff's  name  (v). 
After  the  parties  have  once  been  named  in  the  previous  pleading  by  chris- 
tian and  surname,  they  may  in  the  plea  be  described  as  the  said  defend- 
ant and  the  said  plaintiff,  without  repeating  the  names  (x). 

4ih\j.  The      4*  With  respcct  to  the  commencement^  we  will  first  state  the  practice 
commence-  before  the  recent  rules,  and  then  the  present  practice.    AvuSl  first  the  name 
Before  the  ^^  ^^^  defendant ;  we  have  seen  that  when  the  defendant  pleaded  misuo- 
nsccnt        nier  in  abatement,  a  plea  commencing  with  the  words,  ^^  And  the  said 
rules.         Richard,  sued  by  the  name  of  Robert,"  or  thus,  "and  he  against  whom 
the  plaintiff  hath  exhibited  his  bill  by  the  name  of  J.  S.  Ac."  was  insuffi- 
cient (jj).    A  plea  in  bar  commencing  in  the  same  manner  was  also  bad  on 
special  demurrer  (z).     When  the  defendant  was  sued  by  a  wrong  name, 
and  wished  to  defend  his  right  name  without  pleading  in  abatement,  it 
was  proper  to  begin  his  plea  thus :  "  And  G.  D.  against  whom  the  said 
A.  B.  hath  exhibited  liis  bill  by  the  name  of  E.  D.  comes  and  defends  the 
wrong  and  hijury,  when,  &c."  (a).     A  mis-statement  of  the  defendant's 
christian  name  in  the  commencement  of  his  plea  in  bar,  did  not  entitle  die 
plaintiff  to  treat  it  as  a  nullity,  and  sign  judgment  as  for  want  of  a  plea 
(6). 

After  the  names  of  the  parties  in  the  margin,  the  defendant's  apfteaf" 
ante  and  defence j  (venit  et  defendit  vim  et  injuriam^  were  to  be  stated. 
Some  observations  have  already  been  made  on  these  pai'ts  of  pleadhig  (c). 
The  appearance  might  in  general  be  stated  to  have  been  eitlier  in  person 
or  by  attorney  J  for  a  defendant  was  at|  liberty  to  appear  and  defend  in  per- 
son, and  tliis  was  usual  in  an  action  against  an  attorney  or  prisoner  (cT). 
[  *551  ]  As  a  feme  convert,  when  sued  alone,  is  *incapable  of  appointuig  an  attor- 
ney, she  should  defend  in  person  (e)  ;  an  idiot  sliould  also  appear  in  per- 
son, and  it  is  said  that  any  one  who  can  make  a  better  defence,  shall  be  ad- 
mitted to  defend  for  him  ;  but  a  Imiatic,  or  one  who  becomes  mm  compos 
mentis^  must  appear  by  guardian,  if  he  be  within  age,  and  by  attorney  if  of 
full  age  (/).  An  infant  must  plead  by  guardian,  and  not  by  attorney  (2) 
or  prochein  ami  (g-),  and  if  he,  whetlier  in  tlie  case  of  a  sole  or  several  de- 

iv)  East,  333.  lc\  Ante,  427,  428. 

[x)  So  decided  as  to  a  declaration  in  Meeke          (a)  Sayer,  217. 

V.  Oxlade,  1  New.  R.  289,  and  other  cases,  3  («)  Co.  Lit.  125  b;  2  Inst  390;  F.  N.  B. 

Chitty's  Gen.  Pr.  467,  note  (r).  27;  2  Saund.  209  c;  anU,  427,  428;  see  die 

!y)  Ante,  456,  427.  forms  post,  vol.  iij. 

z)  3*Wil8.  413.  (/)  Id,;  4  Co.  124  b;  2  Saand.  333,  note 

la)  Post,  vol  iii. ;  3  Wentw.  210.  4,  335 ;  Bac.  Ab.  Idiots  and  Lunatics. 

(6)  7  D.  &  li.  511.  iff)  Ante,  4S2,po8t,  vol  iiL 


M|  See  Cleft  v.  Hosfqrd,  13  Vermont,  296^ 


Vide  Mockey  v.  Grey,  2  Johns.  182 ;  Dewitt  v.  Poet,  11  Johns.  460  ;  Jeffrie  v.  Bobideanx, 
3  Mis.  33  ;  Clark  v.  Turner,  1  Root.  200  ;  Kn^p  v.  Crosby,  1  Mass.  479  ;  Miles  v.  Boyden,  3 
Pick.  213  ;  Alderman  v.  Tirrell,  8  John.  418 ;  bedell  v.  Lewis,  4  J.  J.  Marsh.  562  ;  Shepazd  «. 
Hibbard,  19  Wend.  96. 
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fendaiit  pleaded  by  attorney  (1),  it  was  erroj  (A)  (2)  ;  and  therefore  tlie  i^-  form 
plaintiff  was  bound  in  such  a  case,  for  his  own  security,  to  take  out  a  sum-  -^''^^-^^ts 
mons  to  compel  him  to  appear  by  guardian,  and  to  alter  his  plea,  or  for  ^^^^y-  '^^*® 
leave  to  do  it  for  him  (i).     A  plea  by  a  corporation  aggregate,  which  is  meaL^^^^ 
incapable  of  a  personal  appearance,  must  purport  to  be  by  attorney  (i). 
In  a  plea  by  husband  and  wife,  it  is  stated  that  they  appear  by  their  at- 
torney (l).    The  plea  should  also  be  in  the  name  of  aii  attorney  of  the 
Court  in  which  the  action  is  brought,  legally  competent  to  practice  there- 
in (m).    It  must  also  be  in  the  name  of  the  attorney  by  whom  the  defend- 
ant appeared,  unless  there  has  been  an  order  to  change  the  attorney,  or 
the  plaintiff  may  sign  judgment  (n).     Though  the  appearance  has  been 
entered  in  the  name  of  an  agent  to  the  country  attorney,  the  plea  may  bo 
in  the  name  of  the  principal  attorney  (o)  ;  it  ought  not,  however,  where 
there  arfe  several  attorneys  in  partnership,  to  be  in  the  name  of  the  firm, 
but  only  in  the  name  of  one  of  them  (p). 

We  have  already  stated  the  signification  of  the  term  defence^  its  nature, 
and  the  form  of  it  in  a  plea  in  bar  (jq).  Before  the  recent  rules  every 
plea  in,  bar  must  have  begun  with  the  defence  (r)  ;  and  it  should  seem 
that  if  the  defendant  plead  only  to  part,  and  confessed  the  residue,  the 
defence  should  be  confined  to  the  part  intended  to  be  pleaded  to,  and  not 
cover  the  whole  («). 

In  a  plea  of  the  general  issuer  or  other  plea  in  bar  to  the  whole  declara- 
tion, which  merely  denied  what  was  alleged  in  the  declaration,  and  did  not 
introduce  any  new  matter,  it  was  not  usual  to  insert  the  allegation,  "  that 
the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  against 
the  defendant ; "  but  after  stating  the  defendant's  *appearanco  and  his  [*552] 
defence,  the  plea  immediately  denied  the  matter  stated  in  the  declaration, 
and  concluded  to  the  country  (<).  But  special  pleas,  after  stating  the 
appearance  and  defence,  began  with  this  allegation,  actionem  non  habere 
debet  (u)  ;  which*  always  alluded  to  the  commencement  of  the  action,  and 
not  to  (he  time  of  the  plea  (a;),  and  payment  of  the  debt  without  costs, 
after  action  brought,  was  tlierefore  no  defence  (y).  No  defence  which 
arose  after  action  brought  could  be  given  in  evidence  under  the  general 


(A)  Ante,  428.  Bat  the  intuit  only  could 
bring  error,  5  B.  &  Aid.  418. 

(i)  2  Wils.  50,  2  Saand.  117  f;  7  Taunt. 
418;  1  Moore.  251,  S.  C. 

(k)  Bro.  Ab.  Corporation,  28 ;  Co.  Lit.  66 
b ;  Com.  Di^.  Pleader,  2  B.  2. 

(/)  2  Saund.  219 ;  Com.  Dig.  Pleader,  2  A. 
But  the  objection  would  not  entitle  the  plain- 
tiff to  treat  tlie  plea  as  a  nullity,  HiU  v.  Mills, 
2  Dowl,  696. 

(m)  Barnes,  259.  By  an  uncertificated  at- 
torney, Tidd,  9th  ed.  77. 

(n)  2  New  Rep.  509 ;  6  East,  549 ;  Tidd, 
9tii  ed.  94 ;  Mcf  vide  13  Yea.  161, 195,  in  Chan- 
cery. 

(o)  3  B.  &  P.  Ill ;  Barnes,  S39. 

^)  4  East,  195. 


(g)  Ante,  428.  And  see  further,  3  Lev.  240 ; 
Com.  DiiT.  Abatement,  I.  16. 

(r)  Com.  Dig.  Pleader,  E.  27  ;  3  B.  &  P.  9 
A  ;  Co.  Lit.  227  b  ;  ante,  427,  428. 

(s)  Com.  Dig.  Pleader,  E.  27.  See,  as  to 
qualities  of  a  plea,  ante,  522,  523. 

It)  Salk.  519 ;  post,  vol.  iii. 

[u)  Salk.  211  ;  post,  vol.  iii. 

[x]  7  East,  536 ;  3  East,  316 ;  4  B.  &  C. 
393 

(y)  3  T.  R.  186 ;  4  East,  502 ;  1  Campb. 
558,  559.  Payment  of  debts  and  costs,  in 
full  satisfaction,  after  action  brought,  if  spe- 
cially pleaded,  was  a  good  plea,  Holt's  C. 
N.  P.  6;  5  B.  &  Aid.  886;  1  D.  &  R.  546,  8. 
C. 


(1 )  That  the  plain ti  AT  may  enter  a  ncUe  prosequi  as  to  the  infant,  vide  Hartness  v,  Thompson, 
5  Johns.  160.  Woodward  v,  Newhall,  1  rick.  500.  20  Johns.  160, 161.  Or  as  to  9k  feme  covert 
fiiedman  v,  VanderBlice,  2  Rawle,  344. 

(2)  Vide  Dewitt  v.  Post,  1 1  Johns.  460.  Silver  9.  Shelback,  I  Dallas,  165.  Mboro  v.  M'Eweii, 
5  Seig.  &  Rawle,  373.    Arnold  p.  Stanford,  14  John.  417. 
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IV.  FORM  issue :  such  defences  always  were  required  to  be  specially  pleaded  C^) 
AKDPAET8  jj^  ^^^^  ^^^  boiid,  if  tlic  defendant  by  liis  plea  denied  the  validity  of  the 
4thiy.  The  (jeed,  OF  if  an  heir  pleaded  riensper  deBcenty  it  was  more  formally  correct 
incnt  *o  say  onerari  9ion  debet j  and  not  actionem  rum  (a)  ;  and  in  that  case  tlie 
plea  should  describe  the  deed  as  a  writing  or  ^^  mtpposed  writing  obliga- 
tory," and  should  not  admit  that  it  was  a  deed  (6).  In  replevin,  if  the  de- 
fendant sa(id  '^  he  well  avows,^^  instead  of  well  achwfvledffe$  the  caption  no 
objection  could  be  taken  (c).  When  the  matter  of  dtfenee  arose  before  the 
commencement  of  the  suit,  actionem  mm  Ac.  was  generally  tlie  proper 
comrfiencement ;  but  matter  of  defence,  arising  after  action  brought,  must 
have  been  specially  pleaded  in  bar  of  the  further  maintenance  of  the  suit 
(rf).  If  the  matter  of  defence  arose  after  issue  joined,  it  must  have  beeu 
pleaded  puis  darrein  continuance^  (e)  (1)  ;  and  if  it  arose  after  trial,  an 
audita  querela  was  in  general  the  only  remedy  (2)  ;  although  in  £:ome  in- 
stances the  Court  would  afford  relief  on  a  summary  application.  In  an 
action  against  husband  and  wife,  both  must  have  defended  and  joined  in 
the  plea,  or  the  plaintiff  should  demur,  or  there  would  be  a  repleader,  al- 
though the  action  were  merely  for  the  tort  of  the  wife  (/).  Where  tlic 
plea  was  only  to  a  part  of  the  declaration,  it  must  not  in  the  commence- 
ment profess  to  cover  the  whole  declaration  (^)  (3)  ;  and  it  must  designate 
specifically  the  part  to  whicli  it  was  to  be  applied,  or  tlie  plaintiff  might 
demur  (A).  The  mode  oP pleading  in  these  cases  was  thus :  "And  the  said 
defendant,  by  E.  F.  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  &c."  and  "  as  to  the  first  count  of  the  declai'ation,"  (or,  if  in  cove- 
[  *553  ]  'nant,  "  as  *to  the  said  supposed  breach  of  covenant  first  above  assigned," 
or,  if  in  trespass,  "as  to  the  breaking  and  entering,  &c."  enimierating  the 
particular  trespasses  mentioned  in  the  declaration  intended  to  be  justified) 
(i)  "  the  said  C.  D.  says,  that  the  said  A.  B.  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  because  he  says,  that,  &c" 

At  common  law,  before  the  statute  of  Anne,  which  introduced  several 
pleas,  it  was  usual,  particularly  in  actions  of  trespass,  for  the  defendant  to 
plead  as  to  the  force  and  arms,  and  whatever  else  was  against  the  peace 
of  the  king,  not  guilty,  and  as  to  t)ie  residue  of  the  supposed  trespasses, 
a  justification  (k).  And  the  defendant  must  take  cai-e  to  state  in  the  com- 
mencement the  whole  of  the  trespasses  he  intends  to  justify,  and  if  he  omit 


{z)  Holt's  C.  N.  P.  6 ;  4  B.  &  Aid.  845;  5 
Id.  886 ;  4  B.  &  C.  390. 

(a)  1  Saand.  290,  n.  9;  Lord  Rajm.  217; 
2  Salk.  516. 

{b)  Cro.  Eliz.  800 ;  1  Saand.  290,  note  3 ; 
291,  note  1  ;  Ld.  Baym.  1541 ;  2  Bol.  Rep. 
140 ;  Com.  Dig.  Pleader,  E.  27. 

(c)  Cro.  Jac.  373 ;  I  Saund.  347  c.  note  4  ; 
and  see  Nicholson  v.  Lightfoot,  £.  T.  3  May, 
1813,  K.  B. 

{d)  4  East,  502  ;  6  Id.  414  ;  ante,  546.  585. 
As  to  pleading  bankruptcy  after  action  brooght 


and  before  plea,  see  9  East,  82.    After  issue, 
6  B.  &  C.  105. 

(e)  See  }X)stf  as  to  these  pleas. 

(/)  Com.  Dig.  Pleader,  2  A.  e ;  Cro.  Jac 
288. 

f)  As  to  this  mle,  ante,  523. 
i)  Com.  Pig.  Pleader,  E.  27 ;  1  Sid.  338; 
Lntw.  241  ;  3  B.  &  P.  174  ;  ante,  523,  524. 

{{)  As  to  the  efiect  of  this  on  the  repKcatknn 
in  trespass,  see  2  Campb.  175. 

{k)  See  1  Saand.  10,  24,  82,  296. 


ui 


(1)  Vide  Cobb  v,  Curtis,  8  Johns.  470.  A  defence  arising  after  suit  commenced  shonl^  be 
pleaded  in  bar  if  the  farther  maintenance  of  the  action  is  not  in  bar  generally,  Kunzler  v.  Kohani^ 
5  Hill,  319  ;  Bord  v.  Weeks,  5  Hill,  393. 

(2)  It  is  osual,  however,  to  grant  the  same  relief  on  motion  as  the  party  might  have  obteimed 
by  audita  querela.    Baker  v.  Judges  of  Ulster,  4  Johns.  191,  and  see  n.  b.  2d  edit  ibid. 

(3)  Gillespie  v.  Tbomas,  15  nend.  464,  and  the  eases  dted  in  tine  opinion  of  tiie  court. 
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cny  material  pari,  the  plaintiff  will  be  entitled  to  recover /7ro  tanto  (/),  'v.  form 
as  where  the  declaration  inter  alia  alleged  that  the  defendant  dragged  the  ^^^^^^"^^ 
plaintiff  through  a  pond,  and  the  special  plea  only  covered  otlier  trespass-  ^^^^'  J^^^ 
es  ;  it  was  held  that  the  plaintiff  was  entitled  to  recover  for  such  dragging  ment. 
through  the  pond,  although  it  was  insisted  that  he  ought  to  have  new  a^ 
signed  (/). 

In  actions  of  trespass  to  personal  or  real  property,  where  the  declarar 
tion  contains  several  coimts,  varying  the  statement  of  the  injury  to  the 
same  porsonal  chattels,  or  to  tlie  same  closes,  it  has  been  usual,  in  order 
to  save  the  expense  of  several  distinct  pleas  to  each  count,  to  render  the 
same  plea  applicable  to  all  the  counts  (m).  In  this  case  the  trespasses 
complained  of  in  the  different  counts,  and  which  were  intended  to  be  justi- 
fi3d,  were  first  enumerated  in  the  introductory  part  of  the  plea;  and  then 
followed  the  statement  of  actionem  non,  &c. ;  and  it  was  then  alleged  that  ^ . 

the  close  and  grass,  &c.  mentioned  in  the  first  count,  and  the  close  and  . 

grass,  Ac.  mentioned  in  the  last  count,  at  tlie  several  times  wlien,  &c.  were 
the  same  close  and  grass,  &c.  and  not  other  or  different^  and  that  the  seiz- 
ing and  taking,  Ac.  mentioned  in  the  first  coimt,  and  the  seizing  and  tak- 
ing, &c.  mentioned  in  the  last  count,  were  the  same  and  not  other  or  differ- 
ent (n).  But,  as  before  observed,  these  allegations  identifying  the  tres- 
passes were  traversable ;  and  this  mode  of  pleading  could  not  in  strictness 
be  supported,  but  was  demurrable  (o).  Where  it  is  certain  that  the  dif- 
ferent *counts  were  for  the  same  trespass,  and  it  is  expected  that  the  [  *554  ] 
plaintiff  would  not  demur,  it  was  considered  advisable,  in  order  to  save 
expense,  to  risk  that  concise  mode  of  pleading- ;  but  the  plaintiff  should 
demur  or  traverse  the  allegation  if  he  really  contended  that  several  dis 
tinct  trespasses  thus  united  in  the  plea  were  committed  (/?). 

The   Reg.  Gen.   Hil.  T.  4  W.  4,  reg.  9,  10,  11, f  have  introduced  ^^^^^  of 
material  alterations  as  well  respecting  the  commencements  as  the  conclu-  Zmr^^ 
sions  of  pleas,  and  have  put  an  end  to  the  subtle  distinctions  respecting  scribca  by 
half  €LnA fail  defence.     The  reg.  9  orders  that  "In  a  plea  or  subsequent  Sm^*'^^]'' 
pleading  intended  to  be  pleaded  in  bar  of  the  whole  action  generally,  it  w.^/re^. 
shall  not  be  necessary  to  use  any  allegations  of  actionem  non^  or  to  the  like  9. 
effect,  or  any  prayer  of  judgment ;  nor  shall  it  be  necessary  in  any  rcpli-  ^^^^^!^ 
cation  or  subsequent  pleading,  intended  to  be  pleaded  in  maintenance  of  mmcccs- 
the  whole  actio.i,  to   use  any  allegation  oi  precludi  non^  ov  to  the  like  s<iO'- 
effect,  or  a!iy  prayer  of  judgment;  and  aU  pleas,  replications,  and  subse- 
quent pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be 
iaken^  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the 
whole  action,  provided  that  nothing  herein  contained  shall  extend  to  cases 
where  an  estoppel  is  pleaded.'* 


(/)  Bash  V.  Parker  and  others,  1  Bing.  N. 

C.  72. 

(m)  See  ante,  414,  and  527,  528  ;  1  Marsh. 

17,  IS;  5  Taant  198,   S.  0. ;  11   Moore,  43. 

Bat  where  there  had  been  bat  one  trespass,  ^. 
it  suffioed  to  plead  specially  to  one  of  the  counts 
which  contained  the  fullest  description  of  Uie 
isjory,  and  to  plead  only  the  general  issue  to 
^tt»  rest,  or  generally,  in  which  case  the  plain- 
tiff ooald  not  proceed  on  the  other  counts  so  as 
to  avoid  the  defence  on  the  special  plea,  see 
^sAto,  399;  289,  n.  C/)- 


(n)  See  Head.  ^ss.  401  ;  post,  vol.  iu. ;  9 
Wentw.  47,  67 ;  Sir  T.  Raym.  449  ;  but  see 
ante,  414,  and  527,  528. 

(o)  Id. ;  5  Taunt  200 ;  1  Marsh.  17,  18,  S. 
C.  So  to  a  declaration  containing  tyto  counts, 
as  for  two  difioont  lilx^^s,  a  plea  of  justifica- 
tion to  the  whole  declaration,  alleging  tliat  the 
libel  in  each  count  was  one  and  the  same,  and 
that  the  publication  thereof  was  but  one  act, 
and  dien  justifying  one  libel,  was  holden  bad, 
2  Chit.  Rep.  291. 

(p)  AnUi,A\A, 


Vol.  I. 


f  See  American  Editor's  Preface 
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OF  PLEAS  IN  BAIL 


V.   FOKM 
AXPPABT8 


It  will  b3  observed  that  tliis  rule  is  expressly  confined  to  picas  tit  ftar, 
and  does  not  therefore  extend  to  pleas  in  abaiement^  and  which  according 

eoramea^  to  the  antecedent  rules  of  pleading  must  always  be  expressly  limited  when 

mcut         the  matter  in  abatement  only  affects  part  of  the  alleged  cause  of  action. 

It  was  held  that  tlie  expression  "  whole  actions  generally  "  in  this  new 
rule  means  as  well  the  whole  case  stated  in  any  one  coimt  (jq)  as  the  whole 
declaration  containing  several  counts,  unless  the  commencement  expressly 
limit  the  plea  to  a  particular  coimt ;  or  it  may  be  open  to  a  special  demur* 
rer  (r). 

To  a  declaration  containing  two  counts,  first,  on  a  bill  of  exchange,  and 
secondly,  on  an  account  stated,  the  defendant  without  a  rule  to  plead 
several  matters  pleaded  "  that  he  did  not  accept  the  bill,"  and  for  a  fur- 
ther plea  that  "  he  did  not  account,"  and  it  was  held  that  the  informality  of 

*  omitting  to  confine  each  plea  to  the  count  to  which  it  applied  did  not  au- 

thorize the  plauitiff.  to  sign  judgment  (a*).  It  may  here  be  proper  to  refer 
to  tlie  recent  decision  (/),  that  the  several  statements  of  debts  for  goods 
sold,  work  and  labor,  money  lent,  paid  had  and  received,  and  account 

[  *555  ]  stated,  are  for  all  pleading-^  purposes  to  be  considered  as  separate  counts. 
But  still  it  is  uecessaiy  and  proper  that  when  a  plea  is  pleaded,  or  when 
the  matter  pleaded  is  properly  applicable  only  to  a  part  of  the  declaration, 
that  the  commencement  of  the  plea  should  be  expressly  and  ui  terms  limr 
ited  to  that  part  (w). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  10,t  orders  "  tliat  no  formal  defence 
should  be  required  in  a  plea,  and  it  s/tall  commence  as  follows :  ^  The  said 
defendant  by  Y.  Z.  his  attorney  (or,  '  in  person,')  says  that,  Ac' " 

By  leave  of  Reg.  1  orders  that  "  It  shall  not  be  necessary  to  state  in  a  second  or 
notcssen-  0*1^^'  pl®*  ^^  avowry  that  it  is  pleaded  by  leave  of  the  Court,  or  according 
tiai  in  case  to  tho  form  of  the  Statute,  or  to  that  efiect." 

of  several 

Mhiy.  The  5.  With  respect  to  the  body  of  the  plea,  which  states  the  substance  qf 
ijodyofthe  the  defence,  the  allegations  depend  on  the  circimistances  of  each  particular 
case.  The  forms  of  those  pleas  which  usually  occur  in  practice  are  given 
hi  the  Third  Volume ;  and  the  qualities  of  a  plea,  as  well  in  respect  to 
certainty  of  time  and  place,  &c.  as  in  relation  to  more  material  matters, 
have  already  been  considered  (x).  As  a  protestando  (y),  and  a  formal 
traverse  (z),  more  frequently  occurs  in  r^7?/icra/M>n*,  we  will  postpone  the 
particular  consideration  of  them  till  that  part  of  the  work. 

In  point  of  form  in  trespass  and  other  actions,  when  tlio  plea  necessarily 
states  the  trespass  to  have  been  committed  at  some  other  time  or  place 
than  that  laid  in  the  declaration  (a),  it  is  proper,  immediately  preceding 
the  conclusion  of  the  plea,  to  allege  that  the  supposed  trespasses  mcHitioii- 


No  formal 

defence 

requisite. 


pica. 


QnfB  est 
eadem. 


iq)  Bird  V.  Higginson;  1  Har.  &  Wol.  61 ;  4 
Kcv.  &  Man.  505. 

(r)  Worlcy  V,  Harrison,  1  Har  &  Wol.  426 ; 
5  Nev.  &  Man.  173,  S.  C. ;  and  see  Vere  v. 
Goldsborough,  1  Bing.  N.  C.  353,  as  to  an  in- 
formal plea  to  t\i''o  comits  without  distinguish- 
ing which. 

(s)  Vcro  V.  Goldsborough,  1  Bing.  N.  0. 
853. 

(t)  Jourdain  v.  Johnson,  2  Cr.  M.  &  Ros. 
564;  5Tyr.  421. 


(«)  Ducer  r.  Triebner,  3  Dowl.  133. 

(x)  Sec  ante,  521. 

(y)  Com.  Dig.  Pleader,  N. 

(«)  Com.  Dig.  Pleader,  G  1,  &<^, 

(a)  Tho  plea  should  follow  tho  ttme  and 
place  laid  in  tlie  declaration,  unless  cither  be, 
from  the  nature  of  the  case,  material,  awl  tlie 
gist  of  the  dispute,  and  by  pursuing  the  deo)sr> 
*  ation,  there  would  be  an  incongruity  in  the 
plea  in  tliis  respect  See  ante,  522 ;  2  Saimd. 
5  a,  note. 


t  See  American  Editor's  Preface. 
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ed  in  the  pba  aro  the  same  as  those  whereof  the  plaintiff  hath  complained.  '▼•  ^^^ 
This  allegation  is  usually  termed  qtue  est  eadem  (1) ;  and  when  it  is  adopt-  ^^^^^"^^ 
ed  in  the  above  case,  if  the  plea  also  conclude  with  a  traverse  that  the  de-  ^^'^^ 
fendant  was  guilty  at  any  other  time  or  place,  tlie  plaintifif  may  demur  jOeZ 

specially  (6). 

But  w'len  it  is  unnecessary,  and  consequently  imiMt)per,  to  vary  from 
4he  time  or  place  laid  in  the  declaration,  and  the  declaration  and  plea  are 
in  these  respects  conformable  with  each  otlier,  tlie  quie  est  eadem  need  not 
be  *inserted  (c),  though  the  insertion  will  not  prejudice:  but  in  tliat  case  [*566] 
if  a  traverse  were  added,  the  plea  would  be  informal  (d).  If,  however, 
the  travei*se  were  defective,  it  was  holdeu  that  it  would.be  rejected  as  sur- 
plusage («) ;  but,  in  a  late  case,  it  was  held  that  an  unnecessary  traverse 
After  the  quce  est  eadem  is  bad  on  special  demurrer  (/)• 

A  plea  of  illegal  consideration  or  contract  contrary  to  any  express  stat- 
ute should,  like  a  declaration  on  a  statute  for  a  penalty  incurred,  in  strict- 
ness conclude  contrary  to  the  form  of  the  statute.  It  lias  nevertheless 
been  decided  that  if  such  conclusion  be  omitted  the  plea  may  be  sustained 

(«•)• 

Every  plea  in  bar  must  have  its  proper  Conclusion  (A),  which  is  either  Cmtra 
to  the  country y  or  with  a  verification;  and  the  latter  is  either  of  fact  or  oifimmm 
matter  of  record  (A).     An  avowry  or  oognizance  in  replevin,  in  wliicli  tlie  when're- 
defendant  is  an  actor,  is  an  exception  to  this  rule,  and  need  not  have  any  quisitc  in  ii 
conclusion  (i).     In  an  action  against  husband  and  wife,  both  shoiUd  joui  P^^ 
in  the  concluding  part  of  the  plea  (j)  (2). 

When  there  is  a  complete  issue  between  the  parties,  via.  a  direct  affirm-  ethiv.  The 
etive  and  negative ;  as  if  the  general  issue  be  pleaded  (3) ;  or  the  defend-  Condw 
ant  simply  deny  some  material  fact  alleged  in  the  declaration  (4),  as  where 
the  plaintiff  declares  on  an  award,  and  the  defendant  pleads  no  such  award ; 
the  plea  should  conclude  to  the  country  (A:)  (6).    And  such  conclusion 


9ion, 


(b)  Com.  T>ig.  Pleader,  E.  SI;  Cro.  Jaa 
372;  2  Sau  nd.  5,  n.  3;  Towp.  162;  1  Sannd. 
d97 ;  Willcs,  ^302.  Where  the  plea  varies  from 
tfie  day  laid  in  the  declaration,  tiAer  the  aver- 
ment of  qwB  est  eadem,  or  the  tracene  of  the 
time  laid  ia  the  declaratioa  is  proper,  and 
will  suffice:  but  it  is  superfluous  and  im- 
proper to  have  both  the  quce  eat  eadem  and  the 
traverse,  iV/.  And,  as  remarked  by  the  leaned 
editors  of  tlie  5th  edit  of  Sauaders'  Rep. 
vol.  iL  5  e.  note  (d\  there  seems  to  be  no 
good  reason  why  the  averment  of  qua  est 
tadm  should  not  be  considered  a  good  trav- 
evse  of  the  place  in  the  declaration,  as  much  as 
it  is  of  time.  Sed  vide  Mr.  Ser^^eant  Williams' 
note,  id 

(c)  Skin.  387;  Com.  Dig  Pleader,  E.  31; 
Caith.  281 ;  2  Saund.  5  b,  note  1. 

i^d)  2  Saund.  5,  note  3;  Com.  Dig.  Pleader, 


E.ai. 

(e)  Id,;  8alk.,  641,  642;  2  Saund.  5.  note 
3. 

(/)  Henbrow  r.  Bailey  and  others,  3  Tyr. 
152. 

(g)  Peate  v.  Dicken,  1  Crom.  M.  &  Bos. 
427. 

(A)  Knowlea  v.  Stephens,  2  Dowl.  664;  1 
Crom.  M.  &  Roa.  26;  Com.  Dig.  Pleader,  £. 
28,  &c.;  Co.  Lit  303  b. 

(i)  1  Saund.  348,  note  7;  Co.  Lit  303  a; 
Plowd.  Com.  342,  163  a;  Willes,  6. 

O)  Con,  Dig.  Pleader.  2  A.;  Cro.  Car. 
594. 

(k)  Com.  Dig.  Pleader,  E.  32;  2  Saund. 
337,  n.  1,  196,  and  I  Saund.  103,  n.  1, 103  a,  b. 
note  3.  A  plea  in  bar  of  riens  en  arrere  to  an 
avowry  for  rent  should  so  conclnde,  Ld.  Raym. 
641. 


(1)  Vide  Nevins  v.  Keeler,  6  Johns.  ^3. 

(2)  In  trespass  quare  dau9WH  the  defendant  pleaded  a  license,  upon  which  issue  was  joined;  and 
held  that  the  philntiif  might  show  thai  tlie  Hcenae  was  obtained  by  ftaad  without  pleading  it  spo- 
dally.    Anthony  n.  Wilson,  4  Pick.  303. 

(3)  Oazley  v.  Price,  16  Johns.  267. 

(4)  Vide  Manhattan  Company  v.  Miller,  2  Caines,  60 ;  Snyder  v.  Croy,  2  Johns.  428. 

(5)  Sherwin  v.  Bliss,  4  Vermont,  99 ;  Sampsbn  v.  Henry,  1 1  Pick.  379 ;  Hooper  v.  Jellison,  22 
Pick.  250;  Wait  v,  Manwell,  4  Pick.  87;  Hartwell  ».  Hemmenway,  7  Pick.  117;  McClure  ».  Er- 
win,  3  Cowen,  313. 
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IV.  FORM  seems  to  be  proper,  although  the  plea  unnecessarily  contains  a  fonnal  trav* 
AND  PART*  ^,g^  ^^y^  rpi^-g  ^^^^Q  equallj  prevails  whetlier  the  affirmative  be  first  in  tlie 
conc^iis^n^  pleading,  and  the  negative  subsequent;  or  vice  versa  (w*) ;  and  therefore, 
Conclusion  though  tlie  negative  be  asserted  by  tiie  plaintiff,  and  the  affirmative  by  tlie 
defendant,  as  where  the  plaintiff  in  his  declaration  alleges  a  breach  of  non- 
payment of  a  sum  of  money  on  a  particular  day,  or  in  not  repairing,  Ac. 
and  the  defendant  pleads  solvit  ad  diem^  or  tliat  he  did  repair,  the  plea 
should  conclude  to  tlie  country;  but  in  debt  on' bond,  if  the  declaration 
be  general,  and  no  particular  breach  assigned,  a  plea  of  perfoiinance  of 
the  condition  must  conclude  with  a  verification  (n).  So,  where  a  plea 
puts  in  issue  matter  of  fact  as  well  as  matter  of  record,  it  should  conclude 
r*5571  ^  *'*®  coimtry  iV) ;  as  if  it  be  alleged  in  a  declaration  tliat  the  *plaintiff 
procure  letters  patent,  and  the  defendant  plead  that  the  plaintiff  did  not 
procure  them,  the  plea  sliould  conclude  to^the  country;  because  the  pro- 
curement is  the  principal  point  in  issue;  eo,  if  tlie  issuing  of  9l  fieri  fadus 
and  a  levy  under  it  be  put  in  issue,  the  matter  may  be  referred  to  the 
coiuitry  by  the  party  traversing  those  facts  (o).  And  if  a  plea  conclude 
with  a  special  negative  to  the  affirmative  in  tlie  declaration,  it  should  con- 
clude to  the  countiy  (2) :  as,  for  instance,  in  debt  on  bond,  the  allegation 
in  the  declaration  of  the  making  of  the  bond  includes  tlie  allegation  of 
the  delivery  as  a  deed ;  and  therefore,  if  tlie  defendant  plead  that  he  de- 
livered the  deed  as  an  escrow,  he  may  conclude  to  the  country  (j?.)  Bnt 
where  there  is  not  a  direct  negative  and  affirmative  this  plea  need  not 
so  conclude ;  as  if  in  debt  on  a  bond  to  account,  the  declaration  allege 
that  the  defendant  received  X20  for  which  he  did  not  account,  and  the  de- 
fendant plead  that  he  accounted  in  manner  following,  viz.,  that  he  was 
robbed  of  it,  and  gave  notice  to  the  plaintiff;  this  plea  giving  color  to  tlie 
plaintiff,  and  referring  the  sufficiency  of  the  mode  of  accounting  to  the 
Coui*t,  may  conclude  with  a  verification  (jjf).  And  where  the  declaration 
is  founded  on  matter  of  record,  which  is  traversed  in  the  plea,  tlie  plea 
should  not  in  general  conclude  to  the  country,  but  should  allege  that  tliere 
is  no  such  record,  and  usually  concludes  with  a  verification,  and  prayer  of 
judgment,  si  aclio^  &c.  (r) ;  but  a  verification  appears  to  be  luineccssary 
CotkIu-  ijj  |;jjig  ^a^  as  the  plea  is  in  the  negative  (5) :  and  if  an  action'of  debt  he 
verifiaition  brought  here  on  a  judgment  in  Ireland,  the  plea  of  nul  tiel  record  must 
conclude  to  the  country  (/). 

It  is  an  established  rule  in  pleading,  that  whenever  new  waller  is  intro- 
duced on  either  side,  tlie  pleading  must  conclude  wiili  a  verification  or  aver- 


(I)  .1  Sannd.  103  b;  Com.  Dig.  Pleader,  E.  (p)  1  Salk.  274 ;  4  Ebd.  Rep.  255 ;  Com. 

S3.  Pleader,  £.  32;  jiott^  vol.  iii. 

(m)  Carth.  88,  89:  Com.  Dig.  Pleader,  E.  {q)  2  Lev.  5;  Com.  Diff.  Pleader,  E.  38. 

32.  (r)  2  Wils.  114;  Lil.  EnL  182,  404,  473. 

(„)  Id.  («)  Fortes.  339;  Com.  Dig.  Pleader,  £.  S9; 

(o)  3  Mod.    79;    Com.  Dig.  Pleader.    B.  Salk.  520. 

32;  Saver's  Rep.  208,  209;  Hob.  244;  Stra.  (0  5  East,  473;  2  Smith  B.  25,  S.  C;  4  B. 

622;  1  M.  &  P.  102;  4  Bing.  428,  S.  C;  pott,  &  C.  411 ;  9  Price,  1. 
558. 


H)  Allen  V.  Crofoot,  7  Cowen,  46.  Vide  Lytle  v.  Lee,  5  Johns.  112;  Thomas  v.  Ramsey,  6 
Johns,  26;  Everett  r.  Bartlctt,  1  Spencer,  117;  Bennington  Iron  Co.  ©.  Rutherford,  3  Hair.  MS. 
A  plea  conclading  with  a  vcrifi<'ation,  which  ought  to  conclude  to  die  country,  will  be  stricken  out 
on  motion.  Conpcrthwait  v.  Dummer,  3  Hair.  258.  See  Stevens  v.  Bowers,  1  Harr.  16;  Cartb* 
rae  v.  Clarke,  5  Leigh.  268. 

(2)  Burgess  v.  Lloyd,  7  Maryland,  178. 
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metUj  in  order  that  the  other  party  may  have  an  opportunity  of  answering  >'«'•  ^orm 
it  (u)  (1).  The  usual  verificatiou  of  a  plea  containing  matter  of  fact  runs  ^^^  ^^^1^ 
thus,  "  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  couc^iuioa. 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,"  Ac. ;  and  if  the  word  "  ceriify  "  be  inserted  in- 
stead of  ^^ verify j^  no  advantage  can  be  taken  of  the  mistake  (.x).  An 
avowry,  we  have  seen,  does  not  require  any  conclusion  (y).  A  plea  of  bank- 
ruptcy pleaded  under  the  statute,  though  introductory  of  new  matter,  should 
pursue  the  terms  of  the  act,  and  conclude  to  the  country  (z)  (2).  And. 
where  one  of  several  facts  *in  a  declaration  is  denied  with  a  formal  tra-  [  *558  ] 
verse,  the  plea  may  conclude  with  a  verification,  or  to  the  country  (a). 
If  matter  of  record  be  pleaded,  as  a  judgment  recovered  for  the  same  de- 
mand, &c.,  the  plea  should  conclude  with  SL^prout  paLet  per  recordum,  and 
a  verification  by  the  record ;  and  if  several  records  be  pleaded,  they  should 
be  respectively  verified  (6).  But  if  matter  of  fact  as  well  as  matter  of 
record  be  jointly  put  in  issue,  the  trial  may  be  by  jury,  and  the  plea  may 
conclude  to  the  country  (c).  So,  if  matter  of  record,  as  a  fine,  be  plead- 
ed with  other  matters  not  of  record  and  constituting  one  entire  defence,  al- 
though that  part  of  the  pleading  which  states  the  fine,  should  refer  to  the 
record  thereof,  yet  the  plea  may  conclude  with  the  general  verification, 
without  verifying  by  the  record  (d).  To  a  scire  facias  upon  a  recogni- . 
zance  against  bail  in  error,  if  the  defendant  plead  that  the  judgment  is 
pending  and  not  determined,  he  need  not  conclude  prout  palely  &e.  the  pba 
being  in  the  negative  (e).  The  useage  and  practice  of  Uie  Court  is  not 
matter  of  conclusion  to  the  country,  tor  such  usage  is  not  admissible  in  a 
plea  which  puts  it  in  issue  (/)• 

Where  the  plea  contained  a  verification,  it  generally  concluded  with  a  Prajcror 
prayer  of  judi^ment  in  favor  of  the  defendant,  which  was  termed  the  c/e-  J"*^gni^*' 
mand  or  petition  of  the  plea  (^),  as  ^'  wherefore  the  defendant  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  afoi-esaid  action 
thereof  (A)  against  him,  &c."  This  prayer,  before  the  recent  rule,  ought 
properly  to  have  corresponded  with,  and  be  founded  on,  the  commence- 
ment of  the  plea,  and  the  effect  of  the  matters  contained  in  the  body  of  it ; 
and  therefore  it  was  necessary  that  a  plea  of  matter  of  defence  ansiug  after 
the  commencement  of  the  suit  should  be  concluded  with  a  prayer  as  to  the 
further  maintenance  of  the  suit  (%)  :  and  a  plea  in  abatement,  which  contain- 

(«)  1  Saund.  163  a,  n.  3,  and  cases  there         (a)  1  Sairnd.  103  b,  c;  Com.  Dig.  Pleader, 
cited ;  Com.  Dig.  Pleader,  £.  33.  £.  33. 


(x)  Willes,  6.  (h)  Com.  Dig.  Pleader,  £.29;  Willeii,  126. 

»  1    P.  Wms.   25"^,   259 ;    10  Mod.   160,  (</)  1  M.  &  P.  102 ;  4  Bing.  428,  S.  C. 


f)  ArOe^  556,  I  Saand.  n.  7.  \c)  Ante,  556. 


247;  Fortes.  334;  Barnes,  330;  4  T.  R.  156;  (e)  2  Salk.  520. 

3  B.  &  P.  171 ;  6  Bing.  686.     To  a  8]KX'ial  plea  (/)  4  Price,  122 ;  see  ante,  469. 

of  bankruptcy,  the  plaintiff  msy  reply  that  the  {g)  2  B.  &  P.  423 ;  2  Saund.  210  d;  4  £ast, 

certificate  was  obtained  by  fraud,  and  such  le-  502. 

plication  will   be  a  good  answer  to  the  plea,  {h)  See  1  M.  &P.  114. 

though  the  enactment  to  thateflRsctin  5  O.  2,  (i)  4  East,  502;  ante,  552;  sec  Steph.   2d 

c  30,  8.  7,  is  not  repeated  in  6  G.  4,  c  78;  ed.  445. 

Horn  V.  Ion,  4  B.  &  Adol.  78. 

0)  Vide  Hord  v.  Dishman,  2  Hen.  &  Man.  660;  Smith  v.  Walker,  1  Wash.  135;  Service  v. 
Heermancc,  1  Johns.  91 ;  Bailey  v,  Smitii,  1  Boot,  243 ;  Shafer  v.  Stonebiaker,  4  Gill  &  Johns. 
845 ;  McClnre  v,  Irwin,  3  Cowen,  313. 

(2)  Vide  Lytle  t^.  Lee,  5  Johns.  118;  Thomas  v.  Rumsey,  6  Johns.  26. 
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!▼.  FORM  cd  matters  in  part  abatement  of  the  writ,  must  be  pleaded  accordingly  (Af). 
fitfiT^^Tr  ^^^  ^  ^'^®  Court  would  ex  officio  give  judgment  in  favor  of  the  deieudant 
conc^uflion!  according  to  the  substance  of  the  plea,  yrithout  reference  to  its  conclusion 
(1),  an  error  with  regard  to  tlie  prayer  of  judgment  in  the  concluding  part 
of  the  plea  was  not  material,  except  in  the  ease  of  a  plea  in  abatement  (J): 
In  an  action  for  dtbty  the  defendant,  in  pleading  a  tender,  *ought  to  have 
concluded  his  plea  by  praying  judgment  if  the  plaintiff  ought  to  have  or 
maintain  his  action  to  recover  any  damages  against  him ;  for  in  that  action 
-  the  debt  is  the  principal,  and  the  damages  were  only  accessary :  but  in  a»- 
sumpsit  the  damages  are  the  principal,  and  therefore  in  pleading  a  tender 
in  that  action  the  defendant  ought  to  have  concluded  his  plea  with  a  prayer 
of  judgment  if  the  plaintiff  ought  to  have  or  maintain  his  action,  to  recover 
any  more  or  greater  damages  than  the  sum  tendered,  or  any  damages  by 
reason  of  the  non-payment  thereof  (m).  In  pleading  matters  of  esloppel^ 
the  defendant  in  the  conclusion  of  his  plea  should  rely  upon  it  (n)  ;  and 
that  established  rule  as  applied  to  estoppel  was  expressly  continued  by 
Ecg.  Gen.  Hil.  T.  4.  W.  4,  reg.  9. 

How  and        It  was  enacted  by  the  statute  of  4  A  5  Ann.  c.  16,  s»  1  (1),  "  that  no 

object  to     advantage  or  exception  shall  be  taken  of  or  for  the  want  of  averment  of 

conciuaion  hoc  paralus  est  verificare^  or  hoc  paratus  est  verificare  per  recordum ;  or  of 

of  pica.       Qj.  fQj.  nQt  alleging  prout  paiet  per  recordumj  or  any  other  matter  of  like 

nature,  except  the  same  shall  be  specially  and  particularly  set  down,  and 

shown  for  the  cause  of  demurrer."     Since  this  statute,  a  wrong  or  defect^ 

ivc  conclusion,  cither  to  the  country  or  with  a  verification,  &c.  can  only 

be  objected  to  by  special  demurrer  (c;). 


Wlicn  no 
prayer  of 
jnTigraent 
is  necesso- 
rv  since 
iW.  Gen. 
Hil.  T,  4 
W.  4.  rog. 
9. 


Conclusion 
of  tra- 
verses. No 
protesta- 
tion to  be 
made. 
Consc- 

3uence8  of 
cfect  in  a 
pica. 


We  have  just  seen  that.  Reg.  Gen.  Hil.  T.  4.  W.  4.  reg.  9,  orders  that 
'^  in  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  bar  of  the 
vjliole  action  generally  (p),  it  shall  not  be  necessary  to  use  any  prayer  of 
judgment^  but  the  case  of  an  estoppel  is  excepted  "(/?). 

Reg.  (Jen.  Hil.  4.  W.  4,  reg.  13,  orders  that  "all  special  traverses,  or 
traverses  with  an  inducement  of  affirmative  matter,  shall  conchde  to  the 
country^  provided  that  this  regulation  shall  not  preclude  the  opposite  party 
from  pleading  over  the  uiducement  when  tlie  traverse  is  immaterial."  f 

Reg.  12  orders  that  "  no  protestation  shall  hereafter  be  made  in  any 
pleading,  but  either  party  shall  be  entitled  to  the  same  advantage  in  tliat 
or  other  actions  as  if  a  protestation  had  been  made.'' 

A  defendant  has  a  right  to  give  evidence  in  support  of  his  plea  on  which 
an  issue  in  fact  has  been  taken,  however  defective  such  plea  may  be  (9)« 


(1-;  Antf,  458,  460. 

0)  Ante,  460;  1  M.  4  P.  1S4, 125 ;  4  Bing. 
52S,  S.  C. 

(m)  2  Salk.  622,  623;  1  Ld.  Baym.  2&4; 
Willes,  13. 

(n)  Co.  Lit.  303  b ;  Com.  Dig.  Pleader,  E. 
31 ;  Estoppel,  E. ;  vide  also  1  Saund.  325  a,  n. 


4 ;  Willea,  13 ;  Steph.  2d  ed.  443 ;  ofitej  4U, 
425;  2C.  &P.  148. 

(o)  2  Saund.  19(),  n.  5. 

(p)  See  the  rule,  untef  see  the  meaoiag  of 
tbose  words,  ante,  554. 

iq)  Bowman  v.  Rostrow.  3  Not.  &  Man# 
551. 


(1)  The  King  r.  Taylor,  5  Dowl.  &  Ryl  431,  per  Abbott  C.  J. 

(2)  The  fint  thirteen  sectioDs  and  the  20th  and  27th  sections,  are  in  force  in  Pennsylrania^  3 
Binn.  625 ;  Roberts'  Dig.  43.  8m  laws  of  N.  Y.  (Mil.  11,  c.  32,  a.  6,  1  R.  L.  120;  2  ftcv.  Stat^ 
252  s*  4. 

t'See  American  Editor's  FnfikM. 


•v.   or  UUVtUAL  PLSiB.  r.OFeEVE- 

With  respect  to  tli6  pleading  of  tevertU  jdeas  to  the  saxu  dedaration, 
we  will  first  consider  the  former  intictioe,  and,  teetmiUy,  tlic  practice  dace 
Eeg.  Gen.  Hil.  T.  4  W,  4.t 

With  respect  to  the  forvitr  pnctice,  we  have  already  fully  considered 
doctrine  of  duplicity  in  pleading,  not  only  as  it  aSects  pleading  in  general 
but  also  as  it  more  particularly  relates  to  pleas  in  bar  (r).  Each  plea,  tak- 
en separately,  is  still  open  to  objection  if  it  be  double,  that  is,  if  it  con- 
tain two  or  more  perfectly  distinct  and  ind^)endent  answers  totho  same 
charge,  either  of  which  would  defeat  it  («).  At  eommon  law  a  defendant 
could  not  plead  several  distinct  pleae  to  the  same  declaration  or  a  port 
tliereof  (O)^hich  Often  led  to  much  inartificiai  and  repugnant  pleading,  as 
it  natnraliy  induced  the  defendant  to  endeavor  to  crowd  as  many  facts  and 
arguments  into  his  plea  as  he  possibly  could  (w).  At  length  it  was  pro- 
vided by  the  statute  4  &5  Ann.  c.  16,  e.  4  i&5  (a:)  (l),(butwhich  does  not 
extend  to  actions  at  the  suit  of  the  king  (y),)  "  that  it  sliall  be  lawful  for 
any  defendant  or  tenant  in  any  action  or  suit,  or  for  wxj  plawiiff  in  re- 
plevin, in  any  Court  of  record,  wiUi  the  leave  of  the  Court,  to  plead  as  many 
eeyeral  matters  thereto  as  lie  shall  tliink  nooessary  tot  liis  defence  (s)  ; 
provided  nevertheless  that  if  any  such  matter  shall,  upon  a  demurrer  join- 
ed, be  judged  insufficient,  costs  shall  be  given  at  tiie  discretion  of  the 
Court;  or  if  a  verdict  shall  be  found  iipon  any  iE8ue  in  tlie  said  cause  for 
the  plaintilf  or  defendant,  easts  shall  be  also  given  in  like  maimer  ;  unless 
tiie  judge  who  tried  the  said  issue  sliall  certily  that  tlie  defendant  or  ten- 
ant, or  plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter, 
which  upon  the  issue  sliall  be  foiiud  agauist  liim.  Provided  also,  that 
nothing  in  this  act  shall  extend  to  any  writ,  declaration,  or  suit  of  appeal 
of  felony,  <&c.  or  to  any  writ,  bill,  action,  or  inibrmation  upon  any  penal 
statute." 

The  liberty  to  plead  several  pleas  is  confined  to  Courts  of  reeord  ;  and 
therefore  if  in  the  County  Court,  and  otlier  inferior  Courts  not  of  record 
(a),  the  defendant  plead  two  or  more  {Jeas  to  tlie  same  part  of  the  dccla-  ' 

ration,  the  plaintiff  may  demur  for  duplicity,  or  treat  tlio  second  plea  as 
a  nullity,  and  proceed  to  trial  on  tlie  first  (i).     And  in  Courts  of  record 
the  defendant  cannot  plead   non  assumpsit  (c),  or  mm  est  factum  (<f),  to 
tlie  whole  declaration,  and  a  tender  as  to  part  (2),  for  "one  of  these  pleas  [  *561  ] 
goes  to  deny  that  the  plaintiff  ever  liad  any  cause  of  action,  and  the  other 

(r)  AnU,  ne  and  533.  (y)  Rex  v.  Cllldwell,  FoiTCSt,  ST. 

(a)  Id.  (z)  The  ttXtaK  dots  not  extend  to  picas  ia 

(t)  Ante.  533;  5  Bing.  45,  47.  tOaleaieiil. 

ju)  3  Eunomos,  141  ;  seo   Boote's   Suit  at  (o)  See  Bac.  Ab.  Courts. 

Ijhv,  101 ;  CoHT).  Eci.  PI.  227 ;  and  B«<unes  lb)  ChiWr  n.  Dendv,  1  ilair.  &  Woll.  169. 

PI.  Eq.  Index,  •■Plea."  ._!   .  m  fe    .„. 

(i)  The  wrastruption  of,  and  practipe  npon, 
Ah  statute,  ore  statcil  in  Com.  Dig.  Pleader, 
£.  2,  and  Tidd,  9th  cd.  654,  657. 

(1)  L«waof  0.  Y.  Bees.  36,  c  56,  B.  ICT;  1  R.  L.  i\9;  3  Rev.  Stat.  352,  s.  9. 

(S)  And  non  eitjartiim,  and  a  laiier  to  the  whole  derlanttoa  cannot  be  pleaded  tocethcr.    Or- 

S'l  V.  Kimdhcad.  4  Taunt  459.    Seo  Jackson  v.  Webster,  6  Hnnf.  463 ;  1  Har.  &  Gill.  407 ;  15 
aaa.  54,  55.    PajmcnC  at  the  daj,  and  pafment  before  the  day,  cannot  be  pleaded  bother. 
Thttjer  v.  Bogcfe,  3  Johns.  Ca«.  152. 
t  American  Edilor'a  Pre&ce. 


561  OF  PLEAS  IN  BAR. 

T.oF  BETE-  absolutely  admits  it  to  the  extent  of  the  sum  tendered  and  paid  into 
RAL  PLEAS  Qq^^^^  Qiy  jjj  ^^  actlon  on  a  deed  made  beyond  seas,  the  defendant  re- 
lying in  some  of  his  pleas  on  matters  of  defence  which  necessarily  imported 
the  execution  of  the  deed,  the  Court  would  not  permit  him  to  plead  non 
est  factum  (e)  ;  and  the  defendant  will  not  be  allowed  to  plead  non-assump- 
sit^ and  the  stock-jobbing  act  (/) ;  or  non-assumpsit,  and  alien  enemy  (^). 
The  Court  of  Common  Pleas  refused  to  allow  the  assignees  of  a  bank- 
rupt to  plead  in  covenant  on  a  lease  non  est  factum^  and  that  the  premises 
did  not  come  to  them  by  assignment  (i).  And  in  the  exercise  of  tlieir 
discretion,  that  Court,  in  scire  facias  on  a  judgment,  would  not  permit  the 
defendaift  to  plead,  1st,  Payment ;  2dly,  Judgment  by  fraud  ;  and  8dly, 
That  the  judgment  was  upon  a  warrant  of  attorney  obtained  by  fraud  (t), 
And  where  the  plaintiff's  title  to  an  advowson  was  traced  in  (piare  impedU 
through  a  period  of  two  centuries,  and  the  defendant's  claim  arose  on  the 
alleged  invalidity  of  a  deed  of  •1672,  the  Court  would  not  allow  him  to 
traverse  all  the  allegations  in  the  declaration,  or  to  plead  more  pleas  than 
were  necessary  to  contest  the  deed  of  1672  (*).  Nor  can  the  defendant 
plead  several  matters  which  require  diiierent  trials,  as  in  dower,  ne  ungues 
accotiple  en  loyal  matrimonies  and  ne  ungues  seisie  que  dotver  (t)  (2)  ;  for 
the  first  matter  is  triable  by  the  bishop,  and  the  other  by  a  jury,  and  if  the 
former  be  found  against  the  defendant,  the  judge  cannot  certify  tliat  he 
had  a  probable  cause  for  pleading  it.  Nor  is  the  king  botuid  by  this  stat- 
ute ;  and  where  he  is  plaintiff,  the  defendant  cannot  plead  double  without 
leave  of  the  attorney-general  (wi).  Nor  does  this  statute  extend  to  any  ac- 
tion or  information  upon  a  penal  statute  (n)  ;  and  as  the  king  is  not  bound 
by  this  statute  (o),  the  defendant  cannot  plead  double  to  an  information  of 
intrusion  fp),  in  quare  impedity  where  tlie  king  is  a  party  (y) ;  or  in  scire 
facias  for  a  bond  debt  to  the  king  (r)  ;  nor  could  he  plead  double  till  the 
32  Geo.  3,  c.  58,  in  an  information  in  nature  of  a  quo  warranto  (5).  And 
a  defendant  will  not  be  permitted  to  plead  the  general  issue  and  also  a 
plea  of  justification  where  a  statute  allows  him  to  give  the  special  matter 
in  evidence  under  the  general  is.sue  (f). 
[  *562  ]  With  the  above  exceptions  the  defendant  may  in  general  in  ^different 
pleas  state  as  many  substantially  different  grounds  of  defence  as  may  be 

(«)  3  Tftnnt.  365.  4   T.   R.   701 ;  9   East,   469,  Tidd,   9di  cd. 

(/)  1  B.  &  P.  322 ;  1  M.  &  P.  148.  655. 

(r/)  1   B.  &  P.  222,  n.  (a) ;  2  Id,  72 ;  12  (o)  1  P.  Wms.  220 ;  Fonr.  57. 

Efut,  206 ;  10  East,  326.  (/>)  Parker,  1,  16. 

(A)  5  Bing.  12.  {q)  Willes,  133  ;  Barnea,  353,  S.  C. 

(i)  2  Binjr.  325..  (r)  Forrest,  57  ;  Parker,  1. 

{k)  5  Bing.  41 ;  S.  C.  in  2  M.  &  P.  105,  and  («)  1  P.  Wms.  220  ;  Parker,  10.    Decisions 

4  Bing.  525.  on  the  act,  8  T.  R.  497  ;  9  East,  469 ;  5  B.  & 

(/)  2  Bla.  Rep.  1157,  1207.  Aid.  774;  1  D.  &  R.  438,  S.  C. ;  2  Chit  B. 

\m)  Willes,  533 ;  Forr.  Rep.  Exch.  57,  A.  d.  371 ;  Tidd,  9tli  ed..  656 ;  6  B.  &  C.  267. 
1801.  (0  Kcal  17.  Mackenzie,  4  T}t.  670. 

(n)  2  Stra.  1044;  Rep.  Temp.  Hardw.  262; 

(1 )  The  pleas  of  eeneral  performance  and  non  of  jfactum,  maj  be  pleaded  together,  fbr  defend 
ants  are  not  confined  to  pleas  strictly  consistent.    Union  Bank  t;.  Ridgely,  1  Har.  &  Gill,  324. 

(2)  So,  nul  tid  record  and  nU  debet,  or  payment,  cannot  he  pleaded  together.  Le  Conto  v.  Pen- 
dleton, 1  Johns.  Cas.  104.  S.  C.  Coleman,  72;  Cames  v.  Duncan,  Coleman,  35.  But  in  cove- 
nant, non  est  factum  may  be  joined  with  a  plea  of  payment  Merrcy  v.  Gay,  3  Pick.  383.  And 
eee  Cutts  v.  The  United  States,  1  Gall.  19,  where  in  an  action  of  debt  on  bond,  non  ettjofimm 
and  pavment  were  pleaded  without  objection.  See  also,  5  Seig.  &  Rawle,.411.  See  also  Unio« 
Bank  v,  Ridgeley,  1  Bar.  &  GiU.  324. 


V.   OP  SErEBAL  PLEAS.  562 

thought  necessary,  though  they  may  appear  to  be  contradictory  or  iiicon-  v.ofbevk- 
sisteiit  (w)  (1).  Thus,  mfancy,  a  release,  or  the  statute  of  limitations,  ^^^^^^^ 
might  be  pleaded  with  nan  assumpsit ;  and  the  statute  of  gaming  or  usury 
might  be  joined  with  non  est  factum  (:f)  (2).  So,  in  trespass,  not  guilty, 
a  justification,  and  accord  and  satisfaction  ;  or  not  guilty,  and  son  assault 
demense  may  be  pleaded  together  (y)  ;  add  not  guilty  and  liberum  tene- 
•mentum  may  be  joined  (2r).  So,  non  tenuity  no  rent  in  arrear,  and  infancy 
may  be  separately  pleaded  in  bar  to  the  same  avowry  (o)  (3). 

When,  however,  the  various  pleas  are  clearly  repugnant,  and  would 
create  unjust  delay,  the  Coiurt  will  sometimes  rescind  the  rule  to  plead 
double,  and  compel  the  defendant  to  rely  on  one  of  his  pleas  (i).  Andm 
the  Common  Pleas  a  second  perplexing  plea  containing  matter  which 
might  be  given  in  evidence  under  the  general  issue  is  not  allowed  to  bo 
pleaded  therewith  (c).  We  have  already  alluded  to  the  instances  in  which 
it  is  impolitic  to  plead,  the  general  issue  (cZ).  As  the  defendant  will  not  bo 
entitled  to  tlie  costs  of  unnecessary  pleas,  though  he  succeed  on  the  trial 
upon  one  of  them,  unless  the  judge  certify  that  he  had  probable  cause  for 
pleading  them,  care  should  in  general  be  taken  to  plead  only  defences  which 
will  probably  be  sustained  (je)  (4). 

It  is  hardly  necessary  to  observe,  that  if  a  defendant  succeed  on  either 
of  liis  several  pleas,  ho  is  entitled  to  judgment,  and  will  defeat  the  action, 
as  regard  the  matters  covered  by  such  successful  plea,  although  he  may 
Ije  unable  to  substantiate  his  other  pleas  to  the  same  matters  charged  in 
the  declaration  (/). 

Before  the  recent  rules,  when  several  pleas  were  pleaded  under  the  ^"^.o^ 
statutes,  each  second  and  subsequent  plea  should  in  strictness,  in  the  in-  j^eom" or* 
troductory  parts  of  each,  have  stated  that  the  same  was   pleaded  "  by  sub»c:iiiciit 

pica  before 

(m)  Sec  the  iDfitanccs,  Com.  Dig.  Pleader, 
E.  I ;  Tidd,  9th  ed.  655,  656. 

(r)  Tidd,  9th  edit  656  ;  see  other  instances,  1<«30. 

t^i.  657;  an/e,  .560,  561.  (c)  6  Bing.  197.    What  are  pleas  of  this 

(j)  5  Bac.   Ab.  418,  and  other  instances,  nature,    and    as    to    sham    pleas,    ante,    527, 

id,  541. 

Cz)  Tidd,  9th  ed.  656.  (d)  Ante,  507. 

(c)  1  Marsh.  74;  5  Taunt. «40,  S.  C.  («j  4  &  5  Ann.  c.  16,  s.  5;  Tidd,  9th  ed. 

(b)  13  East,  255;  and  see  3  Bing.  635;    1  658;  7  Moore.  351. 

M.  &  P.  345;  4  Bing.   525;  5/</.42;  cMte,  (/)  The  defendant  is  entitled  to  the  general 

560,  561.    And  where  several  pleas  in  cove-  costs  if  he  succeed  on  one  plea,  which  is  com- 

nant  traversing  title  were  pleaded,   after  do-  plcte  answer  to  the  action,  1  B.  &  Aid.  254  ;  8 

fendant  had  paid  prior  rent  to  tibe  plaintiff.  Taunt  129. 

(1)  Gordon  v.  Pierce,  S  Fairf.  213;  Cain  v.  Flynn,  I  Dana,  143. 
Double  pleas  muit  be  signed  by  counsel.    Dubois  v.  Phillips,  5  Johns.  235  ;  Satterlee  v.  Sattcr- 

lee,  8  ib.  327. 

(2)  So,  non  tat  Jitctum,  and  a  dischai^  by  bankruptcy.  Atkinson  v.  Atkinson,  Str.  871  ; 
Philups  V.  Wood,  Str.  1000.  Non  est  factum,  and  usury.  Lechmere  v,  Kice,  2  Bos.  and  Pul.  12. 
The  general  issue,  and  the  statute  of  limitations.  Da  Costa  v,  Cartaret,  Str.  889.  In  trespass, 
a  license  and  justification.  Bac.  Ab.  Pleas,  K.  3.  In  debt  for  rent  upon  a  ^o\  demise,  nil 
kahuit  in  tenementis,  and  non  demisit.  Ibid.  Non  assumjw't  and  infancy.  Wilson  v.  Ames, 
5  Taunt  340.  Non  demisit,  and  no  rent  in  arrear.  Van  Holton  v,  Lewis,  1  M'Cord,  12.  In 
replevin,  non  cepit  and  property  in  the  defendant.  Shuter  r.  Page,  11  Johns.  196.  So,  non 
cepit,  property  in  a  stranger,  and  liberum  tenementum.  Barnes,  864.  In  debt  for  rent  a  tender 
and  eviction.     Gary  n.  Jenkins,  Str.  496. 

(S)  In  replevin,  pleas  of  non  cqnt  and  property  in  another  may  be  joined.  Whitwell  v.  Wells, 
24  Pick.  25. 

(4)  In  the  Supreme  Court  of  Massachusetts,  a  motion  for  leave  to  plead  double  to  a  writ  of 
eiTor  was  denied,  the  conn  doubting  whether  the  statute  allowing  doable  pleading  extended  to 
writs  of  error.    Parker  v,  Gilson,  1  Mass.  230. 
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the'  rule  to  plead   double  was  resci ruled ,/3<t  li:|   x'  4.* 
Baylcy,  J.  in*  Craigh  r.    Stnich,   25th    Feb.  w";  Jc^A 
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LtVj^fi  '^^^^  ^-^Z*^  Court,  first  had  and  obtained^''  (1)  but  the  Omission,  though 
BALPLBA8  untediuical,  appears  to  be  no  cause  of  demurrer  (^).  If,  in  fact,  no  leave 
had  been  obtained,  the  proper  course  was  cither  to  sign  judgment,  or  io 
apply  to  the  Court  to  strike  out  all  but  one  of  the  pleas  (A) :  *and  the  latter 
course  should  be  adopted  where  several  pleas  were  improperly  pleaded  on 
a  rule  improperly  obtained.  Where  there  were  several  pleas,  it  was  advis- 
able, in  order  to  avoid  prolixity  and  expense,  if  practicable,  to  refer,  in  sub- 
sequent pleas  to  a  statement  of  the  same  matter  in  a  preceding  plea,  the 
same  as  in  the  case  of  several  counts  in  a  declaration  (t).  But  one  plea- 
could  not  be  taken  advantage  of  to  help  or  vitiate  another,  for  every  plea 
must  stand  or  fall  by  itself,  unless  expressly  referred  to  by  an  appropriate 
allegation  (A:)  (2) ;  and  the  plaintiflF  cannot  use  one  plea  as  evidence  of 
the  fact  which  the  defendant  disputes  in  another  plea  (/)  (3).  So,  where 
there  was  a  demurrer  to  part  only  of  the  pleading,  the  court  in  considering 
what  judgment  should  be  pronounced  upon  the  demurrer,  could  look  only 
to  tliat  part  of  the  record  upon  which  the  demurrer  aix)se,  and  not  at  other 
collateral  parts  of  the  record  not  connected  witli  it ;  and  therefore  upon  a 
demurrer  to  a  defective  plea,  the  defendant  could  not  claim  m  aid  of  a  repli- 
cation to  another  plea,  by  which  the  plaintiff  admitted  tliat  he  had  become 
a  bankrupt  and  assigned  his  estate  to  an  assignee,  &c.  (m).  Where  one 
plea  refers  expressly  to  the  exception  in  another  plea,  and  also  contains  an 
averment  of  performance  of  covenants  in  the  satd  deed,  which  deed  is  set 
forth  in  the  plea  referred  to,  but  not  mentioned  in  the  exception  to  that 
pica,  both  pleas  may  be  taken  together  (n). 
Kule  to  Where  the  plaintiff  signed  judgment  for  want  of  pica,  because  the  rule 

double.  ^  plead  several  matters  erroneously  entitled  C.  and  W.  instead  of  C.  and 
W.  and  another,  tlie  Court  of  C.  P.  set  aside  the  judgment  without  costs, 
on  an  affidavit  tliat  the  pleas  were  true,  and  that  the  defendant  had  a  good 
defence  (o). 

^^cvcraP^        The  liberty  to  plead  several  pleas  having  been  abused,  and  tlie  usual  ex- 

i»icas         cuse  for  several  varying  pleas  to  avoid  the  risk  of  variance,  having  been  in 

s.nce  Reg.   a  great  measure  removed  by  the  power  afforded  to  the  judge  trying  a  cause 

T^  4  w^  4  ^  amend  even  during  the  trial,  in  case  of  variances,  the  judges  thought  it 

Keg.  5  (/?;'.  advisable  by  a  general  nile,  to  qualify  the  liberty  of  pleadmg  several 

pleas,  given  by  4  &  6  Ann.  c.  16,  and  therefore  promulgated  the  rule  of 

Hil.  T.  4  W.  4,t  which  in  terms  prohibits  more  than  one  plea,  stating  the 

same  subject-mailer  of  defence,  but  varyhig  only  in  statement,  description 

C<7)  Andr.  108;  I  Wils.  2l9;Cowp.  500,  501;  (/)    5    Taunt    328;    1    Mftrsh.    Bep.    33» 

8ft/  vide  I  Hen.  Bla.  275,  278.  S.  C. 

{h)  Id.  ;  Tidd,  9th  ed.  658 ;  1  B.  &  P.  451 .  (m)  6  B.  &  C.  216  ;  9  D,  &  R.  369,  S.  C. 

(/)  Ante,  413;  Willes,  380;  I   Mareh,  33,  (n)  Macdongal  r.  Robertson,   1   Yonnge  & 

35;  5  Taunt.  228,  S.  C.  J.  11. 

(k)  Willes,  380;  1  Marsh.  S3;  5  Taunt  228,  (o)  1  Bing.  187 ;  7  Moore,  599,  S.  C. 

S.  C;  1   M.  k  P.  147,  175  ;  S.  C.  in  4  Bing.  [p)  Sec  fully  3  Chitt/s  Gen.  Prac.  731  to 

435,  and  2  Y.  &  J.  11.  737. 

( 1 )  See  Richardson  v,  Whitfield,  2  M'Cord,  150. 

(2)  Plea  pleaded  under  leave  of  the  Court  must  contain,  in  each  of  lliem,  snffideot  matter  in 
law,  to  bar  the  plaintiff's  action,  and  they  cannot  be  made  to  depend  on  facts  stated  in  other 
picas.  Currie  v.  Henry,  2  Johns.  431 ;  Sevey  v.  Blacklin,  2  Mass.  543 ;  Clements  v.  Cribbs,  19 
Ala.  241. 

(3)  See  Alderman  v.  French,  1  Pick.  1,  coafro.  Bat  see  Cilley  r.  Teonep,  2  N.  Hamp.  19,  and 
Starkic  on  Evidence,  Am.  ed.  1828,)  295  n.  (1). 

t  See  American  Editor's  Preface. 
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or  circumstances.  Formerly,  and  when  the  4  Ann.  c.  16,  was  first  enact-  vopseve- 
ed,  the  practice  was  in  all  cases  for  tlie  defendant's  counsel  actually  to  *^^  ^^^^* 
move  the  Court  for  leave  to  plead  more  than  one  plea,  and  the  Court  in 
each  case  cuilually  *exercised  its  discretion  whether  or  not  to  allow  the 
several  pleas.  But  it  soon  became,  especially  in  the  Court  of  King's 
Bench,  too  much  as  of  course  for  a  defendant  to  plead  as  many  pleas  as 
he  might  think  fit ;  and  it  became  expedient  to  repress  the  practice  by  the 
express  Reg.  Gen.  Hil.  T.  4  W.  4.  reg.  S.f  However,  inconsisttnt  pleas 
may  still  be  pleaded  under  the  new  rules,  if  intended  bona  fide  to  sup- 
port different  substantial  grounds  of  defence ;  for  per  Bosanquet,  J.  '^  The 
word  '  inconsistent '  was  studiously  kept  out  of  the  rules,  for  the  subject 
was  discussed,  and  it  w^as  felt  that  there  might  be  cases  in  which  pleas 
might  be  inconsistent  with  each  other,  and  sustain  substantially  difierent 
defences.  The  object  had  in  view  was  to  pi'event  the  same  defence  being 
pleaded  in  different  forms  ^^  (^). 

However,  since  the  pleading  rules  prohibited  several  pleas  of  the  same 
subject-matter  of  defence,  a  defendant  may  still  plead  as  many  pleas  of  dif- 
ferent matters  of  defence  as  may  be  reasonable  (r). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  6,t  expressly  orders  "  tliat  several 
counts  sliall  not  be  allowed,  imless  a  distinct  subject-matter 'of  complaint 
is  intended  to  be  established  in  respect  of  each ;  nor  shall  several  pleas, 
or  avowries^  or  cognizances  be  allowed,  unless  a  distinct  grovnd  of  answer 
or  defence  is  intended  to  be  estabUshed  in  i-espect  of  each."  Tho  rule 
then  gives  several  instances  when  or  not  a  second  coimt  shall  or  not  be 
allowed  (5},  and  proceeds  thus  to  pleas. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  princi-  Instances 
pal  matter ;  but  varied  hi  statement,  description,  or  circumstances  only,  and* avow- 
(and  pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed,    riea,  &c. 

JE.C.  gr.     Pleas  of  soloit  ad  diem^  and  of  solvit  post  diem^  are  both  pleas  l*aymeiit. 
of  payment,  varied  in  the  circumstances  of  time  only,  and  are  not  to  be 
allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are  Accord  and 
distinct,  and  are  to  be  allowed.  ^^^^*'- 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discharge  of  Keicase. 
the  plaintiff's  demand,  and  of  an  agreement  to  accept  the  security  of  C.  '^i*VjJiy 
D.  for  the  like  purpose,  are  also  distinct,  and  to  be  allowed*  ^nj. 

But  pleas  of  an  agreement  to  accept  tlie  security  of  a  third  person  in  i^greemcnt 
discharge  of  the  plaintiff's  demand,  and  of  the  same  agreement,  describ-  Y^  forbear 
ing  it  to  be  an  agreement  to  forbear  for  a  time,  in  consideration  of  the  eration^of 
same  security,  are  not  distinct ;  for  they  are  only  variations  in  the  state-  liability  of 
ment  of  one  and  the  same  agreement,  whether  more  or  less  extensive,  in  ^^^^pa^y- 
consideration  of  the  same  security,  and  not  to  be  allowed. 

'  *In  trespass  quare  clausum  f regit,  pleas  of  soil  and  freehold  of  the  de-  [  *565  ] 
fendant  in  the  locus  in  guoj  and  of  the  defendant's  right  to  an  easement  Lib.  ten,, 
there— pleas  of  right  of  way,  of  common  of  pasture,  of  common  of  turbary,  ©foment 
and  of  common  of  estovers,  are  distinct,  and  are  to  be  allowed.  ^f^^  ^h^ 

(7)  Daeero  v.   Triebner,  3  DowL   133 ;    7  326,  509. 

Bing.  N.  C.  266,  267.  ($)  See  ante,  414,  416;  a&d  we  the  rale  at 

(r)  Hart  v.  Bell,  1   Hodges  6,   16,  18;  3  lenigth, />09^,  Appendix. 
Dowl.  133,  135,  415;  1  Bing.  N.  C.  266,  323, 

.    t  See  American  Editor's  Pre&ce. 
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v.oFSBVB-      But  pleas  of  right  of  conunon  at  all  times  of  the  year,  aiid  of  such  right, 
HAL  f  LEAS  ^^  particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed, 
of  common,      So  pleas  of  right  of  vfdy  over  the  locus  in  quOy  varying  the  lermini  or 
^^*b^'"  ^^  ^'^  purposes,  are  not  to  be  allowed. 

and  csto-         Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant,  are 
vers.  to  be  allowed. 

Right  of  g^|.  avowries  for  distress  for  rent  varying  the  amount  of  rent  reserved, 
Distils  for  or  the  time  at  which  the  rent  is  payable,  are  not  to  be  allowed, 
rent,  and  The  examples,  in  this  and  other  places  specified,  are  given  as  some  iu- 
/«w^  stances  only  of  the  application  of  the  rules  to  which  tliey  relate ;  but  the 
Distress  for  principles  contained  in  the  rides  are  not  to  be  considered  as  restricted  by 
Jjcnt-  the  examples  specified, 

e  cases  rpj^^  g^j^  ^^^  -j^j^  rules  tlicn  provide  tlie  remedy  for  the  violation  of 
this  5th  rule,  as  well  in  the  case  of  an  improper  second  count  as  in  the 
case  of  an  improper  second  plea  (0-  The  practice  as  to  the  permiUing 
or  refusing  several  pleas  is  stated  in  tlie  author's  work  on  General  Prac- 
tice (tt). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  11,  f  orders,  that  "it  shall  not 
be  necessary  to  state  in  a  second  or  otiier  plea  or  avowry  that  it  is  plead- 
ed by  leave  of  the  Court,  according  to  tlie  form  of  the  statute,  or  to  tliat 
nicadcd  by  cflFcct."  But  Still  Reg.  Gcu.  Ilil.  T.  2  W.  4,  reg.  84,  orders,  "  that  if  a 
leave,  &c.  party  pleaded  several  pleas,  avowries,  or  cognizances,  without  a  rule  for 
that  purpose, the  opposite  party  shall  be  at  liberty  to  sign  judgment"  (x). 
But  where  a  rule  to  plead  several  matters  had  in  fact  been  obtained,  though 
by  mistake  intituled  C  v.  W,  instead  of  C  v.  W,  and  another^  the  Court 
of  C.  P.  set  aside  the  judgment  without  costs,  on  an  affidavit  that  the 
picas  were  true,  and  that  the  defendant  had  a  good  defence  (^),  and  which 
decision,  although  before  this  recent  rule,  would  still  apply  in  practice- 


above 

mentioned 
as  instan- 
ces only. 


A  second 
plea  need 
not  state 
that  it  is 


VI.  OP  VI.  OP  PLEAS  BY  SEVERAL  DEPENDANTS. 

PLEA8   BY 

DEFEND^  In  general,  when  the  defence  is,  in  its  nature  joint,  several  defendanU 
ANTS  (2).  may  join  in  the  same  plea,  or  they  may  sever,  without  committing  *fault 
[  *566  ]  of  duplicity  in  pleading  (a)  (1),  and  one  defendant  may  plead  in  abate> 
ment  (6)  ;  another  in  bar,  and  the  other  may  demur  (c)  ;  except  in  an  ac- 
tion against  husband  and  wife,  when  the  husband  must  join  in  the  pica 
with  his  wife  (d).  And  by  way  of  defence  two  may  join,  although  tlie 
subject-matter  of  their  plea  be  several,  as  in  an  avdila  querela  (e),  or 
though  their  different  defences  may  be  inconsistent  (/)  ;  and  in  trespass 


(f )  See  the  rules,  ante,  416 ;  and  poU,  Ap- 
pendix. 

(«)  3  Chitty's  Gen.  Proc.  732  to  737. 

(r)  Jervis's  Roles,  51,  n.  (0  ;  and  Hockley 
V.  Sutton,  2  Dowl.  700. 

iy)  I  Bing.  187;  7  Moore,  599,  S.  C. 

(z)  As  to  several  defendants  joining  or 
seyering  in  tlieir  pleas,  3  Chitty's  Gen.  Prac. 
437,  737. 

(a)  Ante,  226,  232;  Stephen,  2d  ed.  298. 


(6)  It  is  mid  arguendo  in  Hob.  145,  tfa«t 
defendants  cannot  sever  in  dilatory  picas,  sed 
oMfFre,  see  id.  250;  Stephen,  2d  ed.  298,  n.  (n). 
Tlie  prarti(*e  is  quite  otnerwise. 

(r)  2  Yin.  Ah.  75 ;  Action,  Joinder,  H.  D. ; 
Com.  l>ig  Pleader,  E.  35. 

[d)  Com.  Dig.  Pleader,  2  A.  3 ;  Cro.  Jac 
239,  288. 

(«)  Cro.  Eliz.  478. 

(/)  2  lion.  Bla.  396  ;  2  Mod.  67. 


(1)  Stillwell  r.  Hasbronck,  1  HiU,  501. 
t  bee  American  Editor*!  Pleface. 
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against  two  for  a  battery,  they  may  jointly  plead  that  the  plauitifF  assaiJted     v^-  o^ 
them,  and  that  they  in  self-defence  beat  tlie  plaintiff;  or  they  nvay  sever  ^g^^v^^f,]^ 
(g-) ;  or  they  may  jointly  plead  that  they  were  servants  of  N.  and  commit-  defexd- 
ted  the  assault  in  his  defence.     So,  two  may  jointly  justify  an  arrest  under     -^^"f®- 
a  joint  warrant  (A).     And  one  of  several  defendants  may  plead  not  guilty, 
and  the  other  a  justification  as  his  servant,  for  one  defendant  cannot  by 
pleading  oust  the  other  of  his  defence  (t). 

Joint-tenants  and  co-parceners  must  join  in  an  avowry,  and  cognizance 
as  their  bailiff  should  be  for  the  entire  rent  (7) ;  but  tenants  in  common 
must  sever  (1),  and  tlie  avowry  of  each  must  be  de  una  medielaie  of  the 
whole  rent,  and  not  of  a  certain  sum  which  amounts  to  a  moiety  (k). 
When  tlie  action  is  against  one  of  several  tenants  in  common,  he  should 
avow  for  his  own  proportion,  and  in  general  he  makes  cognizance  as  bailiff 
of  his  companion  for  the  residue  (J) ;  or  he  may  avow  only  for  his  undi- 
vided share  of  the  rent  (w).  If  the  action  of  replevin  be  against  two 
tenants  in  common,  they  should  join,  one  avowing,  and  the  other  as  liis 
bailiff  making  cognizance,  for  an  undivided  moiety  of  the  rent;  and  then 
the  one  who  first  made  cognizance  avowing  in  his  own  right,  and  the  other 
who  first  avowed  making  cognizance  as  his  bailiff  for  the  other  undivided 
moiety  (n).  If  three  tenants  in  common  distrain  thirty  beasts,  it  is  said 
they  each  should  avow  separately  for  ten  (0) ;  and  one  tenant  iu  common 
cannot  avow  alone,  for  taking  cattle  damage  feasant,  but  he  ought  also  to 
make  cognizance  as  bailiff  of  his  companion  (/?).  And  where  two  per- 
sons are  defendants  in  replevin  they  cannot,  it  seems,  make  several  avow- 
ries in  their  own  right  for  distinct  matters ;  thus,  if  oih3  avow  for  rent 
service,  and  the  other  for  rent-charge,  both  the  avowries  shall  abate,  for 
the  Court  would  be  in  doubt  to  which  of  them  return  should  *be  awarded  [*567] 
(jq).  Several  persons  having  several  estates  cannot  join  in  prescriliing, 
because  the  prescription  of  one  does  not  concern  the  other  (r) ;  though 
an  exception  has  been  allowed  where  two  persons  commit  a  joint  trcj^pass 
(5).  So  personal  defences,  as  coverture,  infancy,  &c.  should  be  pleaded 
separately;  and  one  of  several  defendants  must  justify  by  comniaiid  of 
another  defendant  who  suffers  judgment  by  default,  for  his  act  shall  not 
take  away  the  ground  of  defence  from  his  servant  (0. 

A  plea  which  is  bad  in  part  is  bad  in  tolo  (u) ;  if,  therefore,  two  defend- 
ants join  in  a  plea,  which  is  sufiicient  for  one,  but  not  for  the  other,  the 
plea  is  bad  as  to  both  (2),  for  die  Court  cannot  sever  it  and  say  that  one  is 
guilty,  and  that  the  other  is  not,  when  they  all  put  themselves  on  the  same 


(g)  2  Yin.  Ab.  76,  pL  14.  (m)  5  T.  R.  246;  2  Hea.  Bla.  881 

(h)  Id.  pL  15,  16.  \n)  Salk. 

(i^  2  Mod.  67.  posty  vol.  iii. 


\h)  Id.  pL  15, 16.  \n)  Salk.  207;  5  T.  B.  247;  see  Uie  form 


(j)  Bac.  Ab.  Joint-tenant,  K.;    Replevin,  (o) /e/.;  Co.  Lit.  b.  814^  817. 

K.;  5  T.  R.  246;  1  Lev.  109;  Sir  T.  Raym.  \p)  2  Hen.  Bla.  387. 

80.  (q)  5  Co.  19  a,  88  b. 

Uc)  Aliter  in  covenant  for  rent,  4  B.  &  C.  57;  (rj  2  Vin.  Ab.  S6,  pi.  47;  76,  pi.  18. 

6  D.  &  R.  72,  S.  C.  («)  Id.  76,  pi.   18-  see  emte,  9,  10.    Sed 

(/)  Bac.  Ab.  Jon^tenant,  K.  Replevin.  K. ;  5      quaere, 

T.  R.  246;  1  Lev.  109;  Sir  T.  Raym.  80;  2  (0  2  Mod.  67. 

Vin.  Ab.  59,  pi.  27.  (u)  Ante,  546. 

(1)  Decker  v.  Living-ston,  15  Johns.  482. 

(2)  Vide  Moore  v.  Parker,  3  Mass.  310, 812 ;  Schermerhom  f».  Tripp,  2  Caincs,  108 ;  Marstellcr 
V.  M'Lean,  7  Cranch,  158;  Bradlcv  v.  Hunt,  7  Cowen,  330.  The  above  rule  has  reference  only 
to  pleas  of  justification,  in  which  the  facts  charged  are  necessarily  confessed,  and  not  to  general 
jflsne,  which  deaies  the  facts.    Hayden  v.  Nott,  9  Conn.  367. 
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terms  (x)  (1),  Thus,  it  has  been  held  that  if  an  officer  plead  separately 
under  a  writ  o{  fi.fa.  or  other  process,  he  need  not  state  tlie  judgment  on 
wliich  the  writ  was  founded ;  but  if  he  join  in  the  plea  with  tlic  (>1aintiflr 
in  the  former  action,  and  the  judgment  be  no^  stated,  the  plea  will  be  bad 
as  to  both  the  defendants,  unless  the  plaintiff  in  the  former  suit  justify 
merely  in  aid  of  the  officer  (2/).  But  this  rule  does  not  apply  where  Uie 
objection  to  the  plea  is  merely  on  account  of  surplusage  (jj)  ;  and  if  sev- 
eral executors  join  in  the  same  plea  of  plene  adminvtlravitj  each  will  only 
be  liable  to  pay  the  assets  found  by  the  jury  to  be  in  his  own  hands,  though 
it  is  more  usual  for  each  executor  to  plead  separately  (a)  (2).  In  an  ac- 
tion of  trespass  against  several  defendants,  if  it  be  expected  Umt  one  of 
them  will  be  acquitted,  and  tliat  the  others  will  be  found  guilty,  it  is  ad- 
visable for  the  former  to  plead  separately,  for  otherwise  he  could  not  obtain 
40s.  costs  (6).  If  several  defendants  join  in  the  plea,  and  it  is  in  the  sin* 
gular  number,  it  will  be  bad  on  demurrer  (c). 

The  plaintiff  may,  in  an  action  in  form  ex  delicto  against  several  defend* 
ants  enter  a  nolle  prosequi  as  to  one  of  them  (ri) ;  but  in  actions  in  form 
ex  contractu,  unless  the  defence  be  merely  in  the /^^r^ona/ discharge  of  one 
of  the  defendants,  a  notle  proseqvi  cannot  be  entered  as  to  ono  defendant 
without  discharging  the  others,  for  the  cause  of  action  is  entire  and  indi- 
visible («i>  (3).  And  upon  the  same  principle,  in  the  latter  form  of  ac- 
tion, the  success  of  one  defendant  upon  a  plea  whicli  goes  to  the  merits, 
[*568]  will  preclude  the  plaintiff  from  *obtaining  any  benefit  from  a  judgment  by 
default  suffered  by  another  defendant  (/).  If  the  defendants  plead  sev- 
erally, the  plaintiff  may  demur  to  one  plea,  and  join  issue  on  the  other 
(ff)  (4)5  ^"^  ^^y  "^  ^^  action  ex  delicto  afterwiards  enter  a  nolle  prosequi 
on  the  demurrer,  and  proceed  against  the  other  defendant  (A),  or  if  several 
issues  are  joined,  he  may  enter  a  nolle  prosequi  to  one  before  or  after  judg- 
ment (t).  If  defendants  join  in  a  plea,  they  should  not  sever  in  the  re- 
joinder ;  and  they  cannot  unite  in  the  latter  pleading  if  they  did  not  con* 
cur  in  the  plea  to  the  declaration  (Je). 


Defects 

when 
aided. 


As  a  defective  declaration  may  be  aided  at  common  law  by  the  plea  or 
by  the  verdict,  so  a  defective  plea  may  be  aided  in  some  cases  by  the  rep- 
lication or  verdict  (5) ;  and  the  statute  of  jeofails  and  the  statute  for  the 
amendment  of  the  law,  also  aid  many  mistakes  after  verdict  or  judgment 
(/).    These  rules  will  bo  fully  considered  hereafter. 


(x)  1  Saund.  28,  n.  2;  3  T.  R.  376,  377;  1 
Stra.  509.  994, 1 184 ;  3  Wife.  844 ;  3  Etst,  132, 
183;  2  East,  283. 

iy)  Id.  2  East,  263,  270;  3  East,  132,  133, 
142;  3  Wils.  376.  Constable  joining  in  bad 
special  plea,  2  Bing.  523. 

(z)  3  T.  R.  377. 

(a)  1  Saund.  336,  note  10. 

(b)  2  M.  &  Sel.  172;  Tidd,  9th ed.  986;  4  C. 
&  Aid.  43,  700. 

{c)  Lutw.  1531 ;  Com.  Dig.  Pleader,  E.  35. 
(/)  Salk.  457 ;  1  Wils.  306 ;  Tidd,  9th  ed. 
682. 


(e)  1  Wils.  89;  3  Esp.  Rep.  76;  2  M.  &  Sd. 
23,  444;  Tidd,  9th  ed.  682;  anU,  45. 

(/;  Ante,  44. 

(g)  Cro.  Car.  239,  242;  Hob.  70;  Com.Bijg. 
Pleader,  £.  35. 

(h)  Id,  When  not,  see  4  T.  R.  860;  1 
Saand.  285,  note  5;  Tidd,  9th  cd.  681,  682. 

(i)  Id, 

(it)4B.  &  C.  704;  7  D.  &  R.  187,  6.  C; 
Stephen,  2d  ed.  298,  299. 

(l)4&5  Ann.  c.  16;  Com.  Diff. Pleader,  B. 
37  to  39;  Vin.  Ab.  Replication;  1  Saund.  2S8 
a,  note  1. 


(1)  Higley  v.  Williams,  16  Johns.  217. 

(2)  See  App.  r.  Oriesbach,  2  Rawle,  287. 

(3)  Beidman  r.  Vandcnlice,  2  Rawle.  334. 

(4)  Vide  Tensing  v.  Montjjomerv,  2  Johns.  382. 

(5)  See  Gaveue  v.  M'Michael,  8  ^ig.  &  Rawle,  441 ;  Rockfellow  v.  Donnelly,  8  Cowen,  655. 
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In  actions  upon  simple  contracts  or  specialities,  tor  the  payment  of  i^o''*'"- 
money,  the  defence  frequently  is  a  cross  demand  for  a  debt  due  from  the 
plaintiff  to  the  defendant.     We  will  therefore  now  examine  the  law  of  set- 
off  and  mutual  credit  (w),  but  so  far  only  as  it  is  connected  with  the  sub- 
ject of  pleaduig. 

At  common  law,  and  independently  of  the  statutes  of  set-off,  a  defend- 
ant is  in  general  entitled  to  retain,  or  claim  by  way  of  deduction,  all  just 
allowances  or  demands  accruing  to  him,  or  payments  made  by  him,  in  res- 
pect of  the  same  transaction  or  account,  which  forms  the  ground  of  action. 
But  this  cannot  be  termed  a  set-off  in  the  strict  legal  sense  of  the  word, 
because  it  is  not  in  the  nature  of  a  cross  demand,  or  a  mutual  debt,  but 
rather  constitutes  a  deduction,  rendering  the  sum  to  be  recovered  by  the 
plaintiff  so  much  less  (n).  So,  where  demands,  originally  cross,  and  not 
arismg  out  of  the  same  transaction,  liave  by  subsequent  express  agreement 
been  stipulated  to  be  deducted,  or  set-off  against  each  other,  only  the  bal- 
ance is  the  debt  and  sum  *recoverable,  without  any  special  plea  or  notice  [  *569  ] 
of  set-off;  though  it  is  advisable  in  most  cases,  and  necessary  when  the 
action  is  on  a  specialty,  to  plead  it  (o)  ;  and  since  Reg.  Gen.  Hil.  T.  4 
W.  4,  a  special  plea  claiming  such  deduction  would  in  most  cases  be  re- 
quisite. So  if  an  account  has  been  settled,  and  a  balance  struck  between 
tlie  parties,  it  may  be  given  in  evidence  on  the  general  issue ;  though  it 
seems  a  defendant  cannot  reduce  a  plaintiff's  demand  for  goods  sold,  by 
producing  a  debtor  and  creditor  accomit  in  the  hand  writing  of  the  plain- 
tiff's clerk,  showing  goods  to  have  been  sold  by  the  defendant  to  plaintiff, 
unless  he  has  pleaded  or  given  a  notice  of  set-off  (ji). 

In  an  action  for  work  and  labor  or  goods  sold,  though  tlie  contract  was  "^^^n  or 
at  a  certain  price,  the  defendant  may,  at  least  after  a  notice,  prove  under  ?,^'„,  mav 
the  general  issue,  in  reduction  of  the  claim,  that  the  work  was  improperly  be  made* 
done  (jq)  (1)  ;  or  that  the  goods  were  not  so  good  as  warranted  (r)  (2).  ^^^y^"^  "?^- 
And  where  in  an  action  for  the  price  of  seed  sold,  and  which  was  Mar-  '^"'^^i*'^*  * 
ranted  to  be  good  new  growing  seed,  it  appeared  that  soon  after  the  sale 
the  buyer  was  told  that  it  did  not   correspond  with  the  warranty,  but 
afterwards  sowed  part,  and  sold  the  residue,  it  was  held  to  answer  to 


Cm)  As  to  the  law  of  set-ofT  in  general, 
sec  Montague  on  Set-off;  Tidd,  9th  ed.  662 
to  668 ;  3  Chit.  Com.  Law,  669 ;  and  see 
Chit.  Col.  of  Statutes,  874,  tit.  "  Set-off,"  a 
full  note;  Eden's  Bank.  Law,  2d  edit.  186, 
Monta;;.  &  Gregg.  Bank.  Law,  242  to  261 ; 
Mannin'f's  Index,  tit  "set-off;"  Chitty,  jun. 
on  Contr.  327  to  335 ;  Selw.  N.  P.  tit.  "  As- 
sumpsit;" Gibson  r.  Bell,  1  Bing.  N.  C.  746. 
Set-off  cannot  bo  pleaded  to  an  action  for 
not  repairing,  Seal  v.  Burrcll,  4  Ncv.  &  Man. 
2U0,  201 ;  Auber  v.  Lewis,  Man.  Dig.  2d  ed. 
251. 


(n)  1   Bla.   Rep.  651;  4  Burr,  2133,  2221, 
and  other  cases  in  Montague's  Law  of  Set-off, 

1  to3. 

(o)  5  T.  R.  105 ;  3  T.  R.  599 ;  3  Taunt.  76  ; 

2  Taunt.  175;  1  Bla.  Rep.  651  ;  4  Burr. 
2133;  Montague's  Law  of  Set-off,  1  to  3,  and 
28,  note  2  (p). 

{n)  I  C.  &  P.  133. 

0?)  7   East,  479 ;  I   Campb.  38 ;  2  Id,  63, 

3  Stark.  Rep.  6  ;  and  see  ante,  413,  note  (x). 
(r)  1   Campb.  195;  3  Stark.  Rep.  32;  and 

see  ante,  518,  note  (x). 


(I I  See  Heck  v.  Shener,  4  Sei^.  &  Rawle,  249. 

(-2)  Stcigleman  v.  Jeffries,  I  Scrg.  &  Rawle,  477.  See  Cornell  v.  Green,  10  Seig.  ft  Rawle, 
14  ;  Shaw  v.  Badger,  12  Seiig.  &  Rawle,  275 ;  Light  v.  Stoever,  12  Setg.  &  Rawle,  431 ;  Uaiper 
V.  Kean,  1 1  Seiig.  &  Rawle,  280. 
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vii.  PLEAS  the  action  upon  the  general  issue  that  the  seed  was  wholly  unproductive' 
otoKT-oFF  ^j^j  wortliless  (5).  But  it  has  been  held  that  negligence  m  the  conduct 
of  a  cause,  cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's 
bill ;  at  least  unless  it  was  sucii  negligence  as  to  deprive  the  defendant  of 
all  possible  benefit  from  (he  cause  {^l).  And  if  a  consignee  of  goods  ac- 
cept any  benefit  from  the  carriage,  he  cannot  defend  himself  from  the  pay- 
ment of  freight,  on  the  ground  that  the  goods  have  been  damaged  by 
the  master  in  carrying  them,  although  the  damage  exceed  the  amount  of 
the  freight  (t*). 

So,  in  an  action  by  a  servant  against  his  master  for  wages,  the  latter 
cannot  in  general  set  off  or  deduct  the  value  of  goods  lost  or  damaged 
by  the  negligence  of  the  former,  unless  it  can  be  proved  to  have  been 
part  of  the  original  agreement  between  them  tliat  the  servant  sliould  pay 
out  of  his  wages,  for  all  his  master's  goods  lost  through  his  negligence,  in 
which  case  tlie  value  of  the  goods  lost  may,  under  the  general  issue,  be 
deducted  from  the  amount  of  the  wages  (z).  Wliere  by  the  custom  of  tlie 
r  *570  1  ^^^*  trade,  the  amount  of  the  injury  sustained  by  the  hats  in  the  process  of 
dyeing,  is  always  to  be  deducted  from  the  charge  of  dyeing,  the  defendant 
is  entitled  to  such  deduction,  in  an  action  brought  by  the  dyer,  without 
giving  any  notice  of  set-oflF  and  *although  there  has  not  been  any  pre- 
vious adjustment  of  the  amount  of  the  damage  done  (y).  And  it  is  a 
clear  rule  at  common  law  that  if  a  principal  permit  his  factor  to  assume 
the  apparent  ownership  of  goods,  and  to  sell  them  in  ]iis,  the  factor's  own 
name,  the  vendee,  who  brought  them  in  ignorance  that  the  factor  acted 
merely  as  an  agent,  may,  to  an  action  by  the  principal  for  the  price,  set  oflf 
a  debt  due  to  him  from  the  agent  (?)  ;  and  this  defence  may  be  given  iu 
evidence  under  the  general  issue,  or  specially  pleaded  in  bar  (a). 

But  before  the  statutes  of  set-off,  where  there  were  cross  demands  uncon- 
nected with  each  other ^  a  defendant  could  not  in  a  court  of  law  defeat  the 
action  by  establishing  that  the  plaintiff  was  indebted  to  him  even  in  a  larger 
2.  c.  22^8.  ^^^^^  ^'*^*^  ^^^^  sought  to  be  recovered,  and  relief  could  only  be  obtained  in 
It.  aiid's    a  Court  of  equity  (^).     To  remedy  tliis  injustice,  it  was  enacted  by  the  2 
ii.  2,  C.24,  Qqq^  2,  c.  22,  s.  13  (r)>  "  that  where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  or  if  either  party  sue  or  be  sued  as  executor  or  ad- 
ministraior^  where  there  are  mutual  debts  between  the  testator  or  intes- 
tate and  either  party,  one  debt  may  be  set  against  the  other ;  and  such  mat- 
ter may  be  given  in  evidence  upon  the  general  issue^  or  pleaded  in  bar  as 
the  nature  of  the  case  shall  require,  so  as  at  the  time  of  his  pleading  tlie 
general  issue,  where  any  such  debt  of  the  plaintiff,  his  testator  or  intestate, 
is  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the  par- 
ticular sum  or  debt  so  intended  to  be  insisted  on,  and  upon  what  account 
it  became  due,  or  otherwise  such  matter  shall  not  be  allowed  in  evidence 


The  »tat- 
urji  2  O. 


lis  tu  set- 


(s)  9  B.  &  C.  259;  4  Man  k  Ry.  208,  S. 
C. 

(0  2  New  R.  136 ;  7  B.  &  C.  443  ;  1  M.  & 
K.  241,  S.  C. ;  1  R.  &  M.  317  ;  3  Campb.  451 ; 
Pcake  Rep.  bat  see  2  Campb.  63,  64 ;  ante, 
516,  note  (r). 

[u)  6  Tauut  65 ;  4  Campb.  119. 

[x)  4  Campb.  134. 

[jf)  1  Stark.  Rep.  343. 

(z)  See  the  statute  6  Goo.  4  c.  94 ;  7  T. 
R.  359,  360,  note;  1  M.  &  Sel.  576;  2 
Marsh.  501 ;  liolt.  8  N.  P.  C.  124;  2  B.  &  Aid. 


ID, 

I 


137;    Chit  Col.  of  Statutes,  876,  not&,   tit. 
"  8elH}ff," 

(a)  4  B.  &  C.  547  ;  7  D.  &  R.  42,  S.  G. 

{h)  3  Burr.  420,  1230;  4  Id.  2220;  Men- 
tague  on  Set-off,  1  to  3,  15. 

(r)  This  is  entituled  **  An  Act  for  the  Re- 
lief of  Debtors  with  respect  to  the  Relief  of 
their  person.''  It  is  singular  that  the  impor- 
tant provisions  in  lliis  and  the  following  act 
respecting  set-off  should  bo  introduced  in  stat- 
utes in  all  other  respects  relating  onljr  to  insolr 
vent  debtors. 
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upon  such  general  issue."  This  clause  was  made  perpetual  by  8  Geo.  2,  vti.  plkas 
c.  21,  8. 4 ;  and  it  having  been  doubted  whether  mutual  debts  of  a  different  ^^^^'^'^'  *" 
liature  could  be  set  against  each  other  (cJ),  it  was  bj  tlie  last-mentioned 
statute  («)  further  declared,  "  tliat  by  virtue  of  the  said  clause  mutual  debts 
may  be  set  against  each  other,  cither  by  being  pleaded  iu  bar  or  given  in 
evidence  under  the  general  issue,  in  the  manner  therein  mentioned,  not* 
withstanding  that  such  debts  are  deemed  in  law  to  be  of  a  djff^erent  natvre^ 
unless  in  cases  where  either  of  the  said  debts  shall  accrue  by  reason  of  a 
penalty  contained  in  any  bond  or  specialty,  and  in  all  cases  where  either 
the  debt  for  which  the  action  hath  been  or  shall  bo  brought,  or  the  debt 
intended  to  be  set  against  the  same  hath  accrued  or  shall  accrue  by  reason 
of  any  such  penalty^  the  debt  intended  to  be  set  off  shall  be  pleaded  in 
har^  iu  which  plea  shall  be  shown  how  much  is  t^-uly  and  justly  due  on 
either  side  :  and  in  case  the  plaintiff  shall  recover  in  any  *such  action  or  [  *571  ] 
suit,  judgment  shall  be  entered  for  no  more  than  shall  appear  to  be  tiiily 
and  justly  due  to  the  plaintiff  after  one  debt  being  set  against  the  other 
as  aforesaid." 

Tliese  statutes  were  passed  for  the  benefit  of  defendants,  and  they  arc 
not  imperative,  so  that  a  defendant  may  waive  his  right  to  set  off,  and 
bring  a  cross  action  for  the  debt  due  to  him  from,  the  plaintiff  (/)  (1)  ; 
and  where  he  is  not  prepared  at  the  time  tlie  plaintiff  sues  him  to  prove 
his  cross  demand,  it  is  most  advisable  not  to  plead  or  give  notice  of  set-off, 
for  in  case  he  should  go  into  evidence  upon  the  trial  in  support  of  his  cross 
demand,  and  fail  in  the  attempt,  he  cannot  afterwards  proceed  in  a  cross 
action  for  the  amomit ;  and  a  party  cannot  bring  an  action  for  money  which 
he  has  succeeded  i^  setting  off  in  a  former  action  against  him,  although, 
if  the  set-off  were  more  than  sufficient  to  cover  the  plaintiff's  demand  in 
th3  former  action,  the  defendant  tlierein  may  maintain  an  action  for  the 
surplus  (g). 

The  principal  rules  upon  the  subject  of  set-off  may  perhaps  be  here  The  m'ci 
concisely  alluded  to  with  propriety.     The  statutes  require,  1st,  That  the  resp^Htiuir 
debt  sued  for,  and  that  sought  to  be  set  off,  should  be  mutual  debts,  and  ^^"^  * 
due  to  each  of  the  parties  respectively  in  the  same  right  or  character  (h)  ; 
so  tikAt  a  joint  debt  cannot,  by  virtue  of  tlic  statutes,  and  in  the  absence  of 
an  express  agreement  to  that  effect,  be  set  off  against  a  separate  demand, 
nor  a  separate  debt  against  a  joint  one  (i)  (2)  ;  but  a  debt  due  to  a  defoiid- 
ant  as  surviving  partner  may  be  let  off  against  a  demand  on  liim  in  his  own    . 


(flf)  Willes,  262. 

(c)  Sect.  5. 

(/)  2  Campb.  595;  5  Tannt.  148.  Bnt 
the  pLaiatiff  may  prevent  Bach  cross  action  by 
allowin;;^  the  set-off,  and  having  it  indorsed  on 
the  postea ;  see  1  Campb.  252  post.  One  party 
eaanot  arrest  another  for  tlie  amount  of  one 
side  of  account  without  dcductin<r  what  is  due 
on  th0  other,  3  Bar.  &  Crcs.  .139  ;  4  D.  &  K. 
653,  8.  C. 

la)  3  Esp.  Rep.  104. 

(h)  See  further  upon  this  rule.  Chit.  Col. 
of  Statutes,  876,  tit.  "  Set-of,"  note.  As  to 
set-off  between  principal  and  agent  id.;  I  M. 


&  P.  502  ;  4  Bing.  573,  S.  C.  In  actions  by 
and  against  husband  and  iKife,  or  the  husband 
only,  or  by  or  a$!aiiist  executors  or  administra" 
torSf  or  trustees,  &c.  see  Chit  Col.  of  Stat.  uU 
supra, 

(i)  5  M.  &  Sel.  439;  2  Taunt.  173;  4 
Bing.  217;  Monta^f.  23;  Eden,  2d  ed.  197; 
10  Ves.  105;  11  /</.  517;  I  Y.  &  J.  180. 
But  a  claim  on  a  joint  and  several  bond  exe- 
cuted by  the  plaintiff  may  be  sot  off  to  an 
action  brought  bv  him,  2  'T.  K.  32.  Sec  fur- 
ther Chit.  Col.  'of  Stat.  tit.  "  Set  off;'  876, 
note. 


(1)  Carpenter  v,  Butterfield,  3  Johns.  V^%&,  146,  aliter  in  New  Jersev,  Schenck  v.  Schenck,  5 
Halst.  276  ;  Vide  Gilliat  v.  Lynch,  2  Leigh,  493. 

(2)  Francis  t\  Rand.  7  Conn.  221.    But  see  Crist,  r.  Brindle,  2  Bawie,  121,  and  Stewart  v. 
Coulter,  12  Serg.  &  Rawle,  252,  445. 
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VII.  PLEA8  right,  and  vice  versa  (k)  (1).  Nor  can  there  be  any  set-oflF  at  law  or  in 
oFsjjT  ohv  (jq^jj^y  jf  Q^Q  Qf  i^jjQ  debts  be  due  to  the  party  in  his  private  right,  and  the 
other  be  claimabte  by  his  opponent  in  autre  droity  that  is,  as  assignee  of  a 
bankrupt,  executor,  &c.  (Z)  (2).  2dly,  With  respect  to  tlie  nature  of  the  de- 
mands to  be  set-off  against  each  other,  it  will  be  remarked,  that  the  statutes 
speak  only  of  mutual  debts  ;  consequently  the  demand  of  each  party  must 
be  in  the  nature  of  a  debt ;  so  that  a  set-off  is  excluded  in  all  actions  ex 
delicto  ;  and  it  cannot  be  admitted  even  in  actions  ex  contractu^  if  the  claim 
[  *572  ]  of  either  party  be  for  uncertamty  or  unliquidated  damages,  as  for  *not  de- 
livering goods  according  to  contract,  &c.  (»i).  But  if  the  plaintiff  declare 
specially  in  assumpsit,  with  the  common  counts,  (as  in  assumpsit  for  not 
accounting,  with  a  count  for  money  had  and  received)  and  he  might  recov- 
er his  whole  demand,  as  well  upon  the  common  counts  as  upon  tlie  special 
coiuxt,  the  benefit  of  a  set-off  may  be  obtained  upon  the  common  coiuit, 
and  the  plaintiff  shall  not  be  permitted  to  exclude  it  by  professing  to  rely 
upon  the  special  count  only  (n).  It  has  been  held  that  a  debt  of  inf^ 
ripr  degree  cannot  be  set-off  against  one  of  higher  degree,  not  even 
'  a  bond  against  rent,  because  the  latter  is  higher  than  the  former  (p)r 
And  3dly,  The  debt  attempted  to  be  set-off  must  be  completely  due  and 
in  arrear  at  the  time  the  action  was  commenced,  not  merely  at  the  time 
o{  pleading  (p) ;  and  it  must  at  the  former  period,  have  been  a  legal 
and  subsisting  debt,  and  not  barred  by  the  statute  of  limitations  (y),  or 
satisfied  in  law  in  consequence  of  the  debtor  having  been  taken  in  execu- 
tion upon  a  judgment  by  which  it  was  recovered  (r).  But  an  attorney 
may  set  off  Ids  bill  although  it  was  not  delivered  a  month  before  the  com- 
mencement of  the  action ;  but  it  ought,  if  possible,  to  be  delivered  time 
enough  to  be  taxed,  and  at  least  should  be  delivered  suiBciently  early  to 
prevent  the  plaintiff  from  being  taken  by  surprise  at  the  trial  (»)•  Tlie 
pendency  of  an  action  for  the  debt  set-off  (jt),  or. of  a  writ  of  error  where 
the  set-off  is  upon  a  judgment  (u),  will  not  however  defeat  the  right. 


{I)  5  T.  R.  493  ;  6  Id.  582  ;  2  T.  R.  476. 

(/)  Su}yra,  note  (k) ;  and  see  1  Y.  &  J. 
180. 

(to)  Cowp.  56,  57 ;  1  Bla.  Rep.  394 ;  Bui. 
N.  P.  181 ;  M'Clel.  198 ;  13  Price,  434;  5  B. 
&  Aid.  92  ;  3  Campb.  329. 

Iif  replemiiy  however,  though  a  set-off  can- 
not, in  general,  bo  pleaded  to  an  avowry  for 
rent,  yet  the  plaintiff  may  plead  in  bar  to 
an  avowry  or   cognizance    tne    payment   of 

f round  rent,  (4  T.  R.  511  ;  2  Bing.  54;  9 
I.  &  C.  245 ;  4  M.  &  R.  193,  S.  C.  ;>  or  of 
an  annuity  charged  upon  the  premises  (6 
Taunt.  524 ;  2  Marsh.  220,)  or  of  land  tax, 
&c.  paid  for  the  same,  after  the  rent  dis- 
trained for  had  become  due,  or  whilst  it  was 
accruing,  though  any  previous  payment  of 
land  tax,  &c.  cannot  be  pleaded  to  an  avowry 
for  rent  subsequently  due ;  though  it  may  be 
sued  for,  1  B.  &  Aid.  123;  3  Moore,  278 ;  1 
B.  &  B.  37  ;  3  B.  &  Aid.  516 ;  4  Mooro,  431 ; 


2  B.  &  B.  59 ;  2  Cliit.  Rep.  531 ;  M'Cld.  622 ; 
4  Bing.  11. 

(n)  4  Campb.  3P5  ;  ante,  411,  553. 

(o)  Per  Denman,  C.  J.  in  Davis  v,  Gyde,  1 
ITarr.  R.  52,  citing  Gage  v.  Acton,  1  Salk.  326, 
8cd  qxurre. 

(p)  3  T.  R.  186;  1  Bing.  93;  7  Moore, 
41 2 1  Brnithwaite  v,  Colman,  4  Nev.  &  Man. 
654;  and  sec  8  Bar.  &  Crcs.  11 ;  2  M.  &  R. 
181,  S.  C. 

{q)  Stnu  1271  ;  Bui.  N.  P.  180;  I  C.  &  J. 
1 ;  9  Geo.  4,  c.  H,  s.  4. 

(r)  5  M.  &  Sel.  103 ;.  sm/  vide  1  Taunt  426 ; 
1  M.  &  Sel.  696 ;  3  East,  258. 

(s)  Dougl.  115, 192 ;  l^sp.  Rep.  449;  Mou- 
tag.  36. 

it)  Burr.  1229;  Peake  Rep.  210;  3  T.  R. 
186;  4  East,  507. 

(u)  3  T.  R.  188,  notes;  Dougl.  112;  Mon- 
tag.  36,  sed  vide  2  Hen.  Bla.  327. 


(1)  Lewis  V.  Culbcrtson,  Ad'm.  11  Seig.  &  Rawle,  48. 

(2)  But  an  action  institu'ed  by  L.  upon  a  single  bill,  payable  to  "  L.,  executor  of  B.,"  is  an 
action  in  his  own  right,  to  which  a  debt  due  form  him  may  be  pleaded,  ^nd  proved  as  a  setoff; 
and  he  cannot  go  into  evidence  of  the  consideration  of  the  bill,  to  show  that  it  was  for  a  dA>t  due 
B.,  in  onler  to  exclude  the  fict-off  as  due  in  another  right.  Turner  v.  Plowden,  2  Gill  &  Johns. 
455. 
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Tlie  Bankrupt  Act  (x)  provides,  tliat  where  there  has  been  mvival  credit  ▼"•  ^i-^-^s 
riven  by  the  bankrupt  and  any  other  person,  or  where  tliere  *arc  mutual  ®'"*^^*^*' 
debts  between  the  bankrupt  and  any  other  person,  the  comtnusioner  shall  Sc*^^'  *^; 
state  the  account  between  tliem,  and  one  debt  or  demand  may  be  set  against  bankrupt- 
anotlier,  notwithstanding  any  prior  act  of  bankrvptcy  committed  by  such  cy. 
bankrupt  before  the  credit  given  to,  or  the  debt  contracted  by  him,  and 
whoA  shall  appear  due  on  either  side  on  the  balance  of  such  account,  and 
no  more  shall  be  claimed  or  paid  on  either  side  respectively,  and  every 
debt  or  demand  hereby  made  payable  against  the  estate  of  the  bankrupt, 
may  also  be  set  off  in  manner  aforesaid  against  such  estate  ;  provided  that 
the  person  claiming  the  benefit  of  such  setoff  had  not,  when  sucli  credit 
was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed. 

m 

With  respect  to  the  mode  by  which  the  defendant  should  avail  himself  M«ic  of 
of  a  strict  legal  set-off ^  we  have  seen  (y)  that  wlien  either  tlie  debt  sued  ^"*"^  ^^• 
for,  or  that  which  is  the  subject  of  the  set-off,  accrued  by  reason  of  a  pen^ 
ally  contained  in  any  bond  or  specialty,  the  statute  enacts  that  the  debt 
intended  to  bo  set-off  shall  bo  pleaded  in  bar,  and  a  notice  of  setoff  is  not 
then  allowed.  The  plea  in  that  case  must  show  how  much  is  truly  due  on 
either  side,  and  the  sum  admitted  in  the  jdea  to  be  due  to  the  plaintiff  is 
traversable,  though  laid  under  a  videlicet  (js)  ;  and  therefore  the  plaintiff 
may,  in  such  case,  either  take  issue  on  the  amount  of  the  debt  Silleged  to 
be  due  to  himself,^r  may  deny  the  defendant's  set-off  (a)  :  and  if  the  plain- 
tiff reply  that  more  was  due  on  the  bond  than  the  sum  named  in  the  plea, 
and  fail  in  proving  that  allegation,  he  will  be  non*suited  (fc).  But  in  cases 
where  neither  the  plaintiff's  nor  the  defendant's  debt  accrued  by  reason  of 
a  penalty^  the  defendant  has  the  election  to  plead^  or  give  notice  of  his  set- 
off. It  has  been  said,  that  if  at  the  time  of  the  action  brought,  a  larger 
sum  is  due  from  the  plaintiff  to  the  defendant,  it  is  more  proper  to  plead 
tlie  set-off,  but  that  where  tlie  sum  uitended  to  be  set-off  is  less  than  that 
for  which  the  action  is  brought,  a  notice  of  set-off  should  be  given  (c) ;  but 
tlie  statutes  of  set-off  do  not  seem  to  warrant  this  distinction.  In  general' 
a  notice  of  set-off  is  less  expensive  than  a  plea ;  but  where  the  plaintiff  in 
his  replication  must  necessarily  admit  a  part  of  the  defendant's  case  (d),  a 
plea  is  preferable ;  and  a  setK)ff  is  usually  pleaded  in  country  causes,  to 
save  the  trouble  and  expense  of  proving  the  service  of  notice  (e). 

*Wliere  a  set-off  is  not  pursuant  to  the  ena<;tmeut  pleaded^  the  stat-  [  *574  ] 


[x)  6  Geo.  4,  c.  16,  8,  50.  There  are  two 
modes  of  balanein;^  an  account  in  the  case 
of  bankruptcy i  1st,  Upon  an  action  at  law; 
or,  2dly,  Bv  the  Commissioners,  who,  by  the 
above  act,  have  jurittdiction  to  state  the  ac- 
count without  tlio  a&»ignces.  It  seems  the 
cliancellor  will  restrain  any  attempt  te  re- 
open the  account  by  bringing  an  action  after 
the  commissioners  liavc  adjusted  it,  see  1 
lios.  395.  Sec  in  general  as  to  set-off  and  as 
to  mutual  credit,  (which  is  more  comprehen- 
sive than  the  wonl  debt,  in  Uie  statutes  of 
set-off,)  in  cases  of  bankruptctf,  £<lcn,  2d  edit. 
186  to  206 ;  Chit  Col.  of  Stat.  879,  note  (c) ; 
9  B.  &  C.  738 ;  4  M.  &  R.  593,  S.  C.  AftUual 
eredit  must,*  since  Reg.  Geo.  Hil.  T.  4  W.  4, 
be  pleaded  spei  ially. 

Q)  AnUy  570. 

(z)  3  T.  B.  65 ;  6  Id,  460, 


\a)  Holt,  C.  N.  P.  293.  See  the  fbmifl, 
post,  vol.  iii. 

(b)  Holt,  C.  N.  P.  293. 

(c)  BuL  N.  P.  179  ;  Tidd,  9th  ed.  697  ; 
Montague,  41,  ace.  Lawes  on  Assumpsit,  638, 
contra ;  6  Bing.  734. 

{d)  Thus,  if  it  be  apprehended  that  the 
statute  of  limitations  constitutes  an  answer 
to  the  Bct-ofT,  it  may  be  judicious  to  plead 
instead  of  giving  notice  of  set-off;  because 
the  plaintiff  mu.<*t  specially  reply  the  statute 
If  he  intends  to  rely  thereon.  See  1  G.  &  J. 
1.  And  if  the  set-off  were  on  a  deed  exccut- 
ted  by  plaintiff,  the  general  replication  nil 
debet,  might  be  insufUcicnt,  and  therefore  in 
his  replication  the  plaintiff  would  be  com- 
pelled to  admit  the  deed,  or  the  existence  of 
the  debt  accruing  thereon. 

(e)  Tidd,  9th  ed.  667  ;  6  Esp.  Rep.  52. 


574 


OF  PLEAS  or  BAB. 


SemUe  set 
oft  and 
mutual 


VII.  PLEAS  xite  (/)  provides  tliat  the  defeudaiit*8  demand  may  be  given  in  cvidenoe 
o.  8ST-OFF  ^^  Jqj.  ^j^Q  general  issue  so  as  at  the  time  of  pleading  such  plea,  notice  shall 
Kt^e^off.  ^  S^^^^^  ^f  the  particular  debt  intended  to  be  insisted  upon  by  the  defend* 
'  ant,  and  upon  what  account  it  became  due.     But  as  ttiere  is  no  general 
issue  in  an  action  on  a  specialty,  and  a  plea  of  turn  est  factum  to  an  action 
of  covenant  on  an  indenture  for  non-payment  of  money  only  puts  in  issue 
tlie  deed,  such  plea  is  not  a  general  issue  within  tlio  meaning  of  this  act, 
and  therefore  in  an  action  of  covenant  or  debt  on  a  deed,  though  no  pei^ 
alty  be  proceeded  for,  a  set-off  should  be  specially  pleaded  (^p).    And  it 
seems  that  tlie  statute  confines  the  right  to  give  notice  of  set-off  to  a  case 
where  the  general  issue  is  pleaded  alone.    At  all  events,  sucli  notice  can- 
not be  given  where  several  pleas  are  pleaded  (A). 

Tlic  Reg.  Gen.  Hil.  T.  4  W.  4,t  Pleadings  in  Assumpsit,  reg.  3,  orders 
that  ^^  selHfff  and  mutual  credit  must  be  pleaded ; "  and  it  has  been  sup* 
crodit  now  posed  that  this  rule  abolishes  a  notice  of  set-off  (t). 

pleaded. 

In  cases  of  bankruptcif  the  accounts  may  be  balanced  either  upon  an  ac- 
tion at  law,  or  before  the  commissioners  (ft).  And  in  an  action  at  suit 
of  assignees,  a  set-off  or  mutual  credit  might  formerly  be  given  in  evideuoe 
under  the  general  issue,  without  a  plea  or  notice  of  set-off  (J),  But  now 
since  Reg.  Gen.  Hil.  T.  4  W.  4,t  each  should  be  pleaded.  And  to  an 
action  by  assignee  for  a  debt  due  to  tlie  bankrupt,  the  defendant  might 
have  pleaded  a  tender  as  to  part,  and  give  evidence  of  a  set-off  as  to  the 
rest  without  a  plea  of  set-off  (m).  But  it  has  been  observed,  that  the  prac- 
tice was  to  plead  and  give  notice  of  set-off  in  an  action  at  law  in  the  case 
of  bankruptcy,  in  the  same  manner  as  under  the  general  statutes  relating 
to  setroff,  and  tliat  practice  seems  to  be  just,  because  it  apprizes  the  plain- 
tiff, of  the  intended  defence  (n). 

The  farms      In  pomtof  form  the  plea  of  set-off  should  not  only  contain  all  tlie  reqoi- 

noti^^^  sites  essential  to  the  validity  of  other  pleas  in  bar,  but  must  of  *coiurse 

set^^f.        show  that  the  debt  is  of  a  nature  which  entitles  the  defendant  to  set  it  off 

[  *575  ]  against  the  plaintiff's  claim  (o)  ;  and  must  describe  the  debt  intended  to  be 

set  off  with  the  same  certainty  as  in  a  declaration  for  the  like  demand  (/?). 

With  respect  to  notices  of  set-off ,  it  has  been  observed,  "  tliat  they  should 

be  almost  as  certain  as  declarations ; "  (jq)  and  tiicrefore  when  the  notice  of 


(f)  2  Goo.  2.  c.  22,  8.  13. 

(y)  1  Starkic.  311;  5  M.  &  Sel.  164;  2 
Chit  Rep.  388,  8.  C. ;  Selw.  N.  P.  6tli  edit 
535,  ace.;  but  Boe  Bui.  K.  P.  181;  Barnes, 
191. 

d)  R.  &  M.  413 ;  2  C.  &  P.  310,  S.  C.  ; 
6  £8p.  Rep.  50 ;  Duncan  tj.  Grant,  1  Cr.  M.  & 
Ros.  383,  8.  P. ;  4  Tyr.  318, 818 ;  2  DowL  683, 
8.  C. 

(i*)  Bosanqnct's  Rules,  52,  note  50;  Dun- 
can r.  Grant,  I  Crom.  M.  k  Ros.  283;  2 
I)owl.  683;  4  Tyr.  816,  8.  C.  Sed  qvcere, 
tlie  notice  of  set-off  was  given  by  statute,  and 
Reg.  Gen.  Ilil.  T.  4  W.  4,  contains  no  express 
regulation  to  take  it  away. 

(k)  Ante,  57  v;  Id.  note  ix). 

(I)  I  T.  R.  115,  U6;  6  Id,  58,  59 ;  Monta- 


ffue,  61.  To  assumpsit  by  assignee  for  money 
had  and  received  to  their  use  as  assignees,  de- 
fendant cannot  plead  a  set-off  for  money  doe 
him  from  the  bankrupt;  Groom  v,  Mealey,  2 
Bing.N.  C.  138. 

(m)  4  Car.  &  P.  332. 

in)  Mod  tag.  61,  in  not  is ;  and  soo  forms, 
post,  vol.  iii.  But  where  any  inconvenience 
might  result  from  the  delivery  of  the  particu* 
lars  of  the  set-off,  it  should  seem  to  b«  most 
aclvijiable  to  plead  only  the  general  iasue^  iu 
actions  by  assignees. 

(o)  Ante,  571. 

( p  )  8ee  the  forms  of  pleas  and  notices  of 
set-off,  post,  vol.  iii. 

(7)  Bui.  N.  P.  179;  Selw.  N.  P.  4(li  ed. 
146,  n.  106. 


f  See  American  Editor's  Preface. 
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set-oflF  was  in  these  words,  "  Take  notice,  you  are  indebted  to  me  for  the  ^''i  ^t-FAs 
use  and  occupation  of  a  house  for  a  long  time  held  and  enjoyed,  and  now  ?i  ^^t-ofp 
lately  elapsed,"  and  the  defendant  attempted  to  give  in  evidence  a  demand  8cttin<''^off. 
for  rent  due  on  a  lease  under  seal,  it  was  held  that  as  the  lease  was  not 
mentioned  in  the  notice,  such  evidence  was  inadmissible  (r).  But  where 
the  demand  would  have  been  recoverable  under  the  common  money  counts 
ia  a  declaration,  the  amoimt  may  be  set  off  under  a  similar  description  of 
the  debt,  however  particular  the  circumstances  may  have  been  («).  A  plea 
of  set-off  so  much  resembles  a  declaration,  that  two  parts  of  a  plea  of  set- 
olf,  stating  distinct  debts,  are  considered  as  two  counts  in  a  declaration, 
and  if  one  part  be  good,  a  demurrer  for  the  mispleading  in  the  other  part 
must  be  confined  to  tlio  defective  statement,  and  a  general  demurrer  to  the 
whole  is  not  sustainable  (^  ;  though  we  have  seen,  tliat  in  general  if  one 
part  of  a  plea  in  bar  be  bid,  the  whole  is  insufficient  (u).  So,  in  a  pica 
of  set-off,  an  imperfect  statement  of  one  debt  intended  to  be  set  off,  will 
not  prejudice  a  suf!ii?ieiit  allegation  of  another  ground  of  set-off.  To  the 
plea  of  setoff  tlie  plaintiff  may  rf*pli/ ;  or  to  answer  to  the  notice  of  set- 
off may,  at  the  trial,  give  in  evidence  the  statute  of  limitations  (x)  :  but 
if  both  the  demands  of  the  plaintiff  and  defendant  accrued  more  than  six 
years  before  the  tim3  of  pleading  and  the  plaintiff  issued  process  to  pre- 
vent the  statute  of  limitations  affecting  his  demand,  it  will  equally  prevent 
the  statute  fram  barring  tlic  defendant's  set-off,  although  the  latter  issued 
no  process  (.v).  The  statute  of  limitations  cannot  be  relied  upon  under 
the  usual  replication  of  nil  debei  to  the  plea  of  set-off  (z). 

Whan  the  defendant  has  a  cross  demand  against  the  plaintiff,  of  which 
he  gives  notice,  but  do3s  not  offer  any  evidence  on  the  trial  in  support  of 
it,  the  plaintiff  may  either  take  a  verdict  for  the  whole  sum  he  proves  to 
bo  due  to  him,  subject  to  be  reduced  to  tlie  sum  really  due  on  a  balance 
of  accounts,  if  the  defendant  will  afterwards  enter  into  a  rule  not  to  sue 
for  the  debt  intended  to  b3  set  off,  or  he  may  take  a  vei*dict  for  the  smaller 
sum,  with  spacial  indorsement  on  the  */xtsteay  £ls  a  foundation  for  the  [  *576  ] 
Court  to  order  a  stay  of  proceedings,  if  another  action  sliould  be  brouglit 
for  the  amount  of  the  setoff  (a). 

Besides  these  modes  of  reduction,  in  cases  of  connected  accounts  at  Of  setting 
common  law,  and  of  set-off  and  mutual  credit  in  cases  of  bankruptcy,  of  ^^j^^^^d 
which  we  have  seen  the  defendant  may  avail  himself  as  a  matter  of  right  costs 
in  defence  of  the  action,  opposite  demands,  as  well  for  debts  as  for  costs,  *^"**, 
founded  on  cross  juf/gmenfs^  may,  by  the  practice  of  the  Court,  in  many  ^gj!^^ 
cases,  be  set  off  against  each  other  on  a  summary  application  to  the  Court ;  mary  ap- 
but  this  is  rather  a  matter  of  practice  tlian  of  pleading,  and  therefore  it  pli<»tio"- 

Will  suffice  to  refer  to  the  practical  works  on  tlio  subject  (6). 

« 

(r)  Bui.  N.  P.  179.     See  the  proper  fonn  (^)  2  Esp.Kep.  569;  6  T.  R.  189;  2  Saund. 

poit,  vol.  iii.  427  c.  d  ;  Montag.  20,  21. 


{8)  2  Esp.  Hep.  560,  569.  (z)  1  C.  &  J.  1. 

t)  2  Bla.  Hop.  910.  la)  1  Campb.  21 

u)  Ante,  546  567.  [b)  Tidd,  9th  ed.  991  ;  Montague's  Law  of 


(t)  2  Bla.  Rep.  910.  {a)  1  Campb.  252,  1  Cliit  R.  178. 

(u)  Ante,  546  567.  [b)  Tidd,  9th  ed.  991  ;  Moiitague'i 

(x)  2  Stra.  1271 ;'  Bnl.  N.  P.  180.  See  ante,      Setroff,  5  to  15 ;  6  Taimt  176 ;  1  Chitty's  Gen. 
573^  note  (d),  Pnc.  667. 


[  *677  ] 


•CHAPTER   YIII. 

OF  REPLICATIONS. 

GENERAL  Beforb  tliG  plaintiff  replies  or. demurs  to  the  plea,  he  should  consider 
*^  TWNs!*^  wlicther  or  not  he  may  treat  it  as  a  nullity,  and  sign  judgment  with  or  witli- 
Steps  to  be  ^^"^^  leave  of  the  Court,  as  on  account  of  the  plea  being  such  a  description 
taken  be-  of  sham  plctty  that  the  Court  will  not  permit  to  be  pleaded  (a),  or  as  being 
fore  reply-  totally  inapfftopriate  to  the  form  of  action  (6),  If  several  pleas  be  plead- 
ed, it  will  be  material  to  consider  whether  some  of  then)  are  not  so  whol- 
ly inconsistent  with  the  rest,  that  the  Court  will  on  application  restrain  tlie 
defendant  from  pleading  all  of  them  (c).  Sometimes  it  becomes  necessaiy 
to  apply  to  the  Court  to  set  aside  the  plea,  or  one  or  more  of  several 
pleas,  as  having  been  pleaded  contrary  to  good  faith,  &c. ;  as  where  the 
defendant  pleads  a  release,  fmudulently  given  by  a  nominal  plaintiff  to  tlio 
prejudice  of  the  real  claimant  (d) .  And  it  was  frequently  important,  where 
a  special  plea  w^as  pleaded  in  the  King's  Bench,  to  rule  the  defendant  to 
abide  by  his  plea,  in  order  to  prevent  him,  when  not  under  terms  of  plead- 
ing issuably,  from  striking  out  his  special  plea  and  subsequent  pleadings 
when  the  paper-book  was  delivered  to  him  and  returning  it  with  tlie  same 
general  issue,  a  mode  of  obtahiing  time  formerly  very  unfairly  pitictiscd  (e). 
But  such  a  rule  was  rendered  unnecessary  by  Reg.  Gen.  Hil.  T.  2  W, 
4,t  reg.  46,  which  orders  that  a  defendant  shall  not  be  allowed  to  waive 
his  plea  witliout  leave  of  a  judge  for  that  purpose,  and  which  will  not  be 
granted  unless  justice  require  (/).  It  is  sometimes  necessary  to  apply  to 
the  Court  of  Cliancery  to  prevent  the  defendant  from  relying  on  a  plea,  as 
where  the  statute  of  limitations  is  pleaded,  and  the  plaintiff  did  not  sue 
before  in  consequence  of  a  bill  in  equity  having  been  filed  and  injunction 
•obtained  by  the  defendant  (g^). 


9^P^ain.  If  the  plaintiff  perceive  that  he  cannot  support  his  action  to  any  extent, 
comln-"*  '^^  should  either  obtain  leave  to  discontinue  (t),  or  he  may  enter  *a  nolle 
niii^%  and   prosequi  Bs  to  the  whole  or  a  part  of  the  cause  of  action  (/r)  (1),  luiless 

Ao//c  pro- 

r  •clro  T       ^^^  Ante,  541 .  feodant  could  not  waive  his  pl<^  after  the  plain- 

[  *578  J   .   (b)  As  to  nil  debet  in  assompsit,  &c.  see  ante,  tiff  has  replied,  id.  674. 

521.  if)  Jervis's  Rules,  54,  note  (r) 

(c)  Ante,  521 ;  2  M.  &  P.  19;  5  B!ng.  IS,  (g)  I  Venn.  73;  2  Y.  &  J.  75.    But  of  lato 

S.  C. ;    2  M.  &  P.  105 ;  5  Bing.  42,  S.  C. ;  6  application  to  a  Court  of  equity  has  be<ai  ooo- 

Jd.  197.  sidercd  of  very  limited  utility. 

((/)  1  B.  &  P.  447  ;  7  Moore,  617 ;  1   Y.  &  (A)  See  3  Chitty's  Gen.  ?rac.739, 

J.  362 ;  1  Campb.  392  j  1  Chit.  Rep.  390,  and  (i)  Tidd,  9th  e<3.  678. 

notes ;  see  furtlier,  Tidd.  9tli  edit.  677 ;  fraud-  (k)  Tidd,  9th  ed.  6Sl ;  see  the  forms,  post, 

ulcnt  release  by  one  of  several  plaintitfi,  1  Y.  k  vol.  iii.    A  nolle  prosofni  to  one  count  does  not 

J.  362 ;  1  Chit.  Rep.  390.  bar  evidence  upon  another  count  for  the  same 

(e)  See  Tidd,  9th  edit  673 ;  in  C.  P.  the  de-  demand,  ante,  412. 

(1 )  Bell  V.  Hutchinson,  2  M'Cord.  409 ;  Lambert  v.  Sanford,  2  Blackf.  137. 

Where  one  co-defendant  pleads  infancy,  the  plaintiff  may  enter  a  nolle  proseoui  as  to  him,  and 
proceed  to  judgment  against  the  other  defendants.  Hartncss  v.  Thompson,  5  John,  160 :  Wood- 
ward  V.  NewhaU,  1  Pick.  500;  Cutts  v.  Gordon,  13  Maine,  474 ;  Judson  v.  Gibbons,  5  Wendell* 
22«<,  229 ;  Walmsley  ».  Lindenbergcr,  2  Rand.  478.  Vide  Ilnghes  v.  Moore,  7  Cranch,  565.  To 
entitle  one  to  have  the  benefit  of  the  nron$o  of  the  statute  of  limitations  in  favor  of  infants,  &c.  the 
infancy  and  brinuing  of  the  suit  A\ithin  the  time  limited  after  disability  removed,  should  be  pleaded 
specially.    Hyde  v.  Stone,  7  Wend.  354;  Palister  v.  Little,  6  Greenl^  351,  35it. 

t  See  American  Editor's  Preface.  - 
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there  has  been  a  demurrer  for  misjoinder  (T).    Where  there  are  several  general 

-  ^  ^  OB8ERV/ 

TIOX8. 


defendants  in  an  action  of  tartj  or  if  in  an  action  ex  contractUytliQ  plea  of  ^°*^"^''^' 


one  of  the  defendants  is  merely  in  his  particular  discharge,  as  bankrupt- 
cy, &c.  the  plaintiff  may  enter  a  nMe  prosequi  as  to  him  (m).  So  the 
plaintiff  might  enter  set  processus  or  cassetur  billa  bel  breve  (n).  The 
points  relating  to  discontinuing  the  action  (o)  and  entering  a  nolle  prose- 
quij  Ac.  (^)  are  fully  treated  of  in  the  Books  of  Practice. 

As  the  replication  is  in  general  influenced  by  the  plea,  and  most  fre-  Wlmt  an- 
quently  deyiies  it,  the  pleader  has  not  often  much  difficulty  in  deciding  ^^cre  to 
what  replication  he  should  adopt.     If  the  plea  does  not  profess  to  answer  the  puL- 
the  wfiole  action,  and  leaves  a  part  unanswered,  the  plaintiff  should  sign  tiff  may 
judgment  pro  tanto  (^).     And  if  a  plea  do  not  cover  the  whole  of  allcg-  ^^^^' 
ed  trespasses,  the  plaintiff  is  entitled  on  proof  of  part  to  a  verdict  jpro  tan- 
tOy  and  need  not  new  assign. 

When  the  plea  properly  concludes  to  the  country ^  which  we  have  seen  can 
only  be  when  the  allegations  in  the  declaration  have  merely  been  travers- 
ed or  denied,  then  the  plaintiff  cannot  in  general  reply  otherwise  than  by 
adding  what  is  termed  the  similiter  (r),  but  when  the  plea  has  introduced 
new  matter  and  has  therefore  concluded  with  a  verification^  and  the  plain- 
tiff does,  not  demurs  the  replication  must  then  either,  first,  insist  that  the 
defendant  could  not  so  plead  by  showing  matter  of  estoppel;  or  secondly j 
may  traverse  or  deny  the  truth  of  the  matter  alleged  in  the  plea  either  in 
whole  or  in  part  (1)  ;  in  the  first  case  by  a  general  replication  de  injuria, 
in  the  second  by  a  cknial  of  a  part,  according  to  the  facts  of  the  particu- 
lar case ;  or  thirdly,  the  replication  may  confess  and  avoid  the  plea  ;  in 
which  case,  as  will  be  fully  explained  when  we  consider  the  qualities  of  re- 
plications in  general,  the  truth  of  the  matter  alleged  in  the  plea  must  be  ad- 
mitted ;  ov  fourthly,  in  the  case  of  an  evasive  plea  msLynew  assign  the  cause 
of  action  (2).  And  tliough  at  common  law  a  replication  cannot  be  double, 
or  contain  two  or  more  answers  to  the  same  plea,  and  the  statute  4  Aim 
c.  16,  does  not  extend  to  replications,  (except  in  the  instance  of  a  plea  in  bar  • 
to  an  avowry  in  replevin,  which  is  in  the  nature  of  a  replication),  yet  the 
plaintiff  in  many  cases  has  *an  election  of  different  replications  ;  thus  if  in-  [  *579  ] 
fancy  be  pleaded  in  assumpsit,  tlie  plaintiff  may  reply,  either  that  the  defend- 
ant was  of  age,  o'r  that  the  goods,  Ac.  were  necessaries,  or  that  the  defend- 
ant after  he  came  of  age  ratified  and  confirmed  the  promise ;  or  he  may 
reply  as  to  part  of  his  demand,  that  it  was  for  necessaries,  and  to  other 
part,  that  the  defendant  was  of  full  age  at  the  time  of  the  contract,  and 
to  the  residue,  that  he  confirmed  it  after  he  came  of  age.     So,  if  an  ex- 

(/)  ;  Hen.  Bla.  108 ;  I  Sawid.  285,  n.  5 ;  1  207,  note  2 ;  2  M.  &  Sel.  23,  144. 

Mareh.  144.  (q)  Buah  v.  Porker,  1  Bine.  N.  C.  72. 

(m)  Ante, 5^7,  Tidd,  9th ed.  682.  (r)  Com.   Dig.  Pleader;  R.  L     Sec  ohscr 

(n)  Tidd,  9th  ed.  682,  683  ;  ante,  463.  Tations  on  the  aimiliieft  Boot's  Suit  at  Law  ; 

(q)  Ante,  197,  193,  212  ;  Tidd,  9th  ed.  678;  103,  note.*    If  a  defendant  at  the  end  of  \m 

2  Saund.    73,   n.    1 ;   3   Chitty'»  Gen.  Prac.  pica  concluded  to  the  country,  add  Uie  &c.  that 

739.  may  supply  the  want  of  a  formal  similiter,  6 

{p)  Tidd.  9th  edit.  681   to  683 ;  I  Saund.  Car.  &  P.  712. 


(1)  The  fiicts  of  the  plea  should  ho  traversed  hy  the  replication,  unless  matter  in  avoidance  is 
set  up,  and  the  issue  must  be  taken  on  the  material  allegations.  U.  States  v.  Buford,  3  Peters  U. 
S.  31. 

The  rcplicatioas  must  not  depart  from  the  declaration  in  any  material  matter.  Inndsay  v.  Jam- 
ison, 4  MTord,  93  ;  Collins  v.  Wa^TRoner,  Brocse,  96. 

(2)  Gaylord  v.  Van  Tx)an,  !.•>  Wend.  312. 

(3)  Do' Kay  v.  Darrah,  2  Green,  248. 
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OHAERVA- 

TIONS. 


As  to  rep- 
lication 
nicrcly  in 
Dmial  of 
tlic  pica, 
fls  the  ren- 
lication  ih 
injuria 
and  when 
it  ifl  arl- 
mi:«8il>le. 

[*580] 


editor  or  admiaistrator  plead  several  judgments  outstanding  and  no  assets 
ultra^  the  plaintiff  may  reply  as  to  one  ol  the  judgments,  nul  tiel  record^ 
and  to  another,  that  it  was  obtained  or  kept  on  foot  by  fi'aud  (s).  So,  if  a 
set-off  on  a  recognizance  or  judgment,  and  also  on  simple  contract,  be 
pleaded,  the  plaintiff  may  reply  as  to  the  first,  nul  tiel  record^  and  as  to 
the  residue  of  tiie  plea,  nil  debet  (t).  And  if  a  tender  be  pleaded,  tlie 
plaintiff  may  either  deny  the  tender  or  its  sufficiency,  or  may  reply  a  de- 
mand before  or  after  the  tender,  or  tliat  a  mrit  was  previously  issued  («). 
And  in  the  case  of  a  setK)ff,  the  plaintiff  may  eitlier  deny  the  existence 
of  the  debt,  or  may  reply  tlie  statute  of  limitations.  And  if  the  statute  o£ 
limitations  be  pleaded,  the  plaintiff  may  reply  eiUicr  that  the  defendant  did 
undertake,  or  that  the  cause  of  action  did  accrue,  within  six  years,  in 
tlie  negative  of  the  words  of  the  plea,  or  tliat  the  accounts  were  between 
merchants,  or  that  the  writ  was  issued  within  six  years.  In  short,  in  al- 
most every  form  of  action,  the  plaintiff  has  frequently  the  choice  of  one  of 
several  replications,  viz.  either  1st,  to  deny  the  allegations  in  the  ]dea,  or 
one  of  them  ;  2dly,  to  insist  that  the  defendant  was  estopped  or  precluded 
from  setting  up  the  defence  relied  upon  in  tlie  plea  ;  or,  8dly,  admitting 
the  allegation  in  the  plea,  the  plaintiff  may  reply  setting  up  new  matter,  as 
where  the  defendant  in  trespass  qtiare  clau9um  fregit  pleads  libervm  tene- 
mentuniy  or  that  the  close  was  his  freehold,  the  replication  may  state  a  lease 
from  the  defendant  to  the  plaintiff,  which  entitles  him  to  tlie  present  ac- 
tion, and  to  sue  the  defendant  for  tlie  trespass  pending  such  lease. 

When  the  defendant  has  pleaded  a  special  plea  and  the  plaintiff  denies 
tlic  wJiole  of  the  several  grotmds  of  defence  stated  in  such  plea,  them  it  is 
obvious  that  the  most  general  and  comprehensive  replication,  putting  the 
defendant  on  the  proof  of  all  the  material  allegations  in  his  pica,  is  the 
most  advantageous  to  the  plaintiff,  because  it  imposes  most  difficulty  on  the 
defendant.  In  trespass  to  persons  and  personal  property,  where  a  special 
plea  of  justification  or  excuse  had  been  pleaded,  tlie  plaintiff  was  allowed 
to  put  in  issue  the  whole  plea^  by  replying  generally  tliat  the  defendant  com- 
mitted the  said  alleged  trespasses  of  his  own  wrong,  and  witliout  tlie  cause 
(/.  e.  excuse)  alleged  in  tlie  plea.  That  oompreheiisivc  mode  of  replying 
was  not  anciently  adopted  in  any  other  form  of  action ;  but  at  length  it 
seems  to  have  been  considered  that  such  a  replication  is  admissible  in  caih 
enant  or  special  asswnpsity  in  answer  to  a  special  plea  in  excuse  of  per- 
formance ;  for  instance,  a  replication  tliat  tlie  defendant  committed  the  said 
breach  or  breaches  of  covenant,  or  committed  or  suffered  tlie  said  breadi 
of  tlie  said  premises  bf  his  own  wrong,  and  without  the  cause  alleged  in 
the  said  plea,  and  concluding  to  the  country  (a;),  although  according  to 
prior  decisions  so  general  a  i-eplication  was  illegal  and  insufficient  (y).  The 
pleader  should  well  consider  wlien  a  common  replication  traversing  the 
plea  will  suffice,  or  when  it  must  state  new  facts,  cither  by  special  replica- 
tion or  new  assignment ;  for  if  the  latter  when  requisite  be  omitted,  die 
plaintiff  may  fail  in  toto  (z).    Where  the  plaintiff,  instead  of  demurring  or 


{t)  1  Saand.  337  b.  note  2 ;  1  Salk.  29S ;  1 
Lord  Ravm.  263,  S.  C. 

(0  1  ^ast,  369.  Bat  the  plaintifT  should 
not  reply  nul  tiel  record  if  the  recogntzanoe  be 
not  of  record,  but  merely  deny  the  set  oif,  I  B. 
&  Aid.  153. 

{n)  \  Saund.  33. 

(x)  Griffin  V  Yates,  and  Isaac  v.  Flather; 
Westminster  Hall  Chronicle,  382,  383. 


(y)  Noel  V.  Rich.  Exchequer,  Trin.  T. 
1835,  Legal  Ohscner,  135,  136;  Solly  v, 
Kelsh,  id.  359 ;  2  Bing.  N.  C.  359 ;  Crisp,  r. 
Griffltlis,  3  I)owl.  752,  754,  755  ;  1  Gale,  106; 
Moore  r.  Bouloott,  3  Dowl.  145 ;  1  Bltog.  K. 
C  323* 

(«)  Price  V.  Peck,  I  Bing.  N.  C.  SSl,  S,  7, 
Bat  as  to  when  a  new  assignment  is  not  noc- 
essaiy,  See  Kevill  v.  Cooper,  2 '  Crom.  &.  M. 


'  OF  SEPUOATIONB  IN  GENERAL.  680 

taking  advantage  of  matter  of  estoppel,  takes  issue  on  the  pica  or  pleas,  obwebal 
he  wffl  lose  the  advantage  of  such  estoppel  (a).  ^wokI^ 

Sub-divi- 

We  will  consider  the  points  relating  to  replications  under  the  following  sioiu  of 

divisions:  *  wSti^to 

^    I.  The  several  replications  which  usually  occur  in  practice.  ropiica- 

f    Ist.  In  assumpsit  tions. 

2dl7.  In  debt. 
Sdly.  In  covenant. 
4thly.  In  detinue. 

Sthlj.  In  actions  against  executors  and  heirs. 
Gthly.  In  case. 
7thly.  In  trover. 
Stilly.  Pleas  in  bar  in  replevin. 
>^9thly.  In  trespass. 
II.  Their  forms  and  parts. 
^lU.  Their  qualities  and  reqiusites  in  general. 


*I.   OP  THE  SEVERAL  REPUCATIONS.  [*581] 

In  assumpsit^  as  well  as  in  other  actions  the  replication  may,  if  tlie  plea       in 
propsrly  conclude  to  the  country,  add  the  similiter,  or  if  the  plea  conclude  '^««u*'^«" 
with  a  verification  may  deny  the  alleged  matter  of  defence,  or  may  confees 
and  avoid  it  by  applying  new  matter. 

In  assumpsit,  if  the  defendant  has  pleaded  Infancy  in  bar,  the  plaintiff 
may,  if  the  plea  were  untrue,  reply,  denying  the  fact  (6),  or  if  true,  he  may 
reply,  that  the  goods  mentioned  in  some  of  the  coiuits  of  the  declaration 
to  have  boon  sold  to  the  defendant  were  necessaries,  which  fact  will  not 
be  inteiidsd  unless  alleged,  and  that  the  money  mentioned  in  the  count  for 
money  paid  was  paid  in  the  purchase  of  necessaries  for  the  defendant,  and 
may  enter  a  nolle  prosequi  as  to  the  counts  for  money  lent,  had  and  received, 
and  upon  an  account  stated  (c) ;  or  he  may  reply  to  tlie  whole  or  part, 
that  the  defendant  ratified  and  confirmed  the  promise  after  he  came  of 
age  (d^ ;  and  a  ratification  by  the  defendant  of  his  acceptance  of  a  bill 
of  exchange  after  ho- came  of  age,  and  before  the  bill  fell  due,  will  support 
a  count  on  a  promise  to  pay  according  to  the  tenor  and  effect  of  the  bill 
(e).  But  to  a  plea  in  bar  of  Coverture  at  tlie  time  tlie  promises  were 
made,  the  plaintiff  can  only  deny  the  fact,  or  reply  some  matter  which 
shows  that  at  the  time  the  defendant  was  competent  to  contract,  as  that  her 
husband  was  then  civUUur  mortuus  (1) ;  and  the  plaintiff  cannot  reply  that 
she  had  a  separate  maintenance  secured  to  her  by  deed  (/),  or  that  the 
husband  was  an  alien  living  out  of  the  kingdom  (^g)^  and  therefore  tliere  is 

329;  Reece  v.  Templar,   1  Hair.  &  WoL  1$,         (d)  Pott;  toL  ill.;  1  T.  R.  648.    Seo  the 

16.  propor  fona,  id.;  1  BC  &  Sel.  724,  725;  3  Id. 

{a)  4  Xev.  &  Man.  276»  note  (c).  4S1. 

(6)  Post,  vol.  iii ;  CI.  Assist.  76.  {e)  Hunt  r.  Massey,  5  Bar.  &  AdoL  902. 

(c)  1  Salk.  223:  post,  yol.  iu.;  Cro.  Jac  (/)  8  T.  R.  545. 

S60;  1  T.  R.  40;  Coin.  Dig.  Fkad.  2  W.  22.         Q)  Stretton  v.  Bnoiacli,  I  Btng.  N.  C.  139. 

(I)  Gregocj  v.  Panl,  15  MaM.  31. 
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iw  seldom  any  answer  to  this  plea.  When  Alien  Enemy  has  been  pleaded,  tlie 
ASSUMPSIT  pia^jj^tiff  niay  cither  deny  the  fact,  or  if  true  may  reply  a  license,  &c.  to  re- 
side in  this  country  (A).  When  a  discharge  under  the  Insolvent  Act  (i), 
or  LonVs  Act  (Jt)  is  pleaded,  the  replication  may  either  deny  the  fact,  or 
allege  that  the  discharge  was  obtained  by  fraud,  &c.  (/).  If  Gaminff^ 
Usury ^  or  any  oUier  IllegaUty  in  consideraticm  or  contract  be  pleaded,  the 
plaintiff  may  reply,  that  the  contract  was  made  upon  a  good  and  legal  con- 
sideration, and  not  upon  the  supposed  imlawful  consideration  mentioned  in 
the  plea  (m).  To  a  plea  of  tender ^  tlie  replication  mi^it  formerly  have 
[*582]  either  denied  the  tender  generally  (n),  or  stated  that  a  writ  was  •previ- 
ously issued  (or) ;  or  a  writ  witli  continuance  (j») ;  but  if  the  plea  stated 
that  the  tender  was  made  before  the  commencement  of  the  suit,  instead  of 
exhibiting  the  bill,  then  there  appeared  no  necessity  to  reply  the  writ,  and 
it  would  be  sufficient  to  produce  it  in  evidence  (if) ;  or  the  plaintiff  miglit 
reply  a  prior  (r)  or  subsequent  (/)  demand ;  or  admitting'  the  tender, 
might  proceed  to  trial  on  the  plea  of  non  assumpsit^  when  he  was  prepared 
to  prove  that  more  was  due  than  tlie  sum  tendered  (/).  But  as  since  the 
uniformity  of  process  act  2  W.  4,  c.  39,  treats  the  writ  at  the  commence- 
ment of  the  action,  it  is  not  necessary  in  any  case  to  reply  specially  the 
time  of  issuing  the  writ.  Tlie  replication  to  a  plea  of  Accord  and  Satis- 
faction may  either  deny  tjie  delivery  of  tlie  chattel  in  satisfaction,  or  pro- 
testing against  that  fact,  may  deny  the  acceptance  (m),  or  the  plaintiff  may 
deny  boik  the  delivery  md  acceptance  in  satisfaction  (:r).  If  an  Award 
were  pleaded,  the  plaintiff  might  cither  deny  the  submission  or  the  award, 
or  may  set  out  the  whole  award,  and  if  bad  in  point  of  law,  may  demur 
(y).  If  a  Former  Recovery  for  the  same  debt,  or  a  plea  of  set-off  on  a 
recognizance  of  record  be  pleaded,  the  replication  was  to  be  nul'tiel  record 
(z) ;  and  to  a  plea  of  judgment  recovered,  the  plaintiff  might  New  Assign 
that  his  action  was  for  the  breach  of  different  promises  (a)  (1);  and  if 
the  defendant  pleaded  a  judgment  recovered  in  an  inferior  Court,  not 
stating  that  the  contract  arose  within  the  jurisdiction  of  that  Court,  the 
plaintiff  may  reply  that  the  cause  of  action  arose  out  of  its  jurisdiction 
(&).  To  a  plea  of  Release^  he  miglit  reply  rix)n  est  factum  (c),  or  that 
it  was  obtained  by  duress  qt  fraud  (rf)  (2^,  and  it  was  then  considered  to 


(h)  43  Geo.  3,  c.  155.  post,  vol.  iii.  notes. 

(i)  In  general,  ante,  55.  (r)  Post^  Vol.  iii. 

{k)  AnU,  57.  (s)  Id.;  1  Campb.  162. 

(/)  7  Geo.  4,  c.  67 ;  s.  61.  (t)  Post,  voL  iii. 

\m)  Com.  Dip.  Pleader,  2  V^.  23;  2  T.  R.  (u)  Id,;  see  3  Wentw.  Index,  ri.  vii.  x. 

439;  I  Saund.  103  b,  note  3;  posf ,  ifoL  iii. ;  3  (t)  I  Bing.  K.  0.  502;  1*  Hodges,  39,   8. 
Wentw.  104,  106,  and  id*  Index  y.                         C. 

in)  Postf  Yol.  iii.  U)  Post,  vol,  iii.;  3  Wentw.  Index,  viiL 

o)  Post,  vol.  ill.  (2)  Post,  vol.  iii. 

(p)  Post,  vol.  iii.    When  it  need  utit  be  (a)  Post,  vol.  IH. 

stated,  I  Wil8.  167;  5  B.  &  Aid.  452,  1  D.  &  ib)  2  Bing.  213. 

R.  27,  S.  C.  \c)  Post,  vol.  iii. 

(7)  5  B  &  Aid.  452;  1  D.  &  R.  2?,  8.  C;  {d)  Id,;  3  Wentw.  Index,  xfl. 

(i;  VMc  Snider  v,  Crov,  9  Johns.  327,  where  it  was  held  that  *he  plaindfF  might  arvojd  the  effect 
of  the  former  jadgment,  by  replying  that  he  was  prevented  by  the  Court  from  proceeding  for  one 
of  the  causes  of  action  mentioned  in  his  declamtion,  and  which  was  llie  subject  of  the  present 

suit. 

(2)  It  has  been  held  in  the  Supreme  Court  of  the  State  of  New  York,  thAt  to  a  plea  of  a 
release  of  payment,  the  plainlsfr  may  reply  that  previous  to  the  execution  of  the  release  or 
to  die  payment,  he  hod  assigned  the  bond  to  A.  B.  of  which  the  plaintiff  had  notice.  Aa* 
diews  V,  'Bucker,  1  Johns.  Cas. -411;   litl^field  v,  Storqy,   3   Johns.   425;    Raymond    o. 
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be  nnnecesary  and  injudicious  to  state  the  particulars  of  the  fraud  (e)       ^^^ 
(1)  ;  or  to  a  plea  of  release  by  a  third  person,  the  plaintiff  might  reply  ^""^^"^^ 
ne  reiessa  pas  (/).    To  a  plea  of  Set-off  on  simple  contract,  tlie  plaintiff 
might  reply  nil  debet  (y^^),  or  the  statute  of  limitations  (A)  (2),  or  any 
matter  wliich  a  defendant  in  an  action  might  plead  ;  but  if  the  set-off  be 
on  a  specialty  or  judgment,  or  other  matter  of  record,  such  replication 
would  be  insufficient,  and  the  plaintiff  should  reply  non  est  factum j  nul 
tiel  record^  or  payment,  &c.  (i)  and  the  statute  of  limitations  could  not  be 
relied  upon  under  tlie  general  *replication  of  nil  debet^  to  a  plea  of  set-  [  *583  ] 
off  (A:)  ;  but  where  the  defendant  pleaded  a  set-off  on  a  recognizance  not 
of  record,  and  on  a  simple  contract,  it  was  held  the  plaintiff  should  merely 
deny  the  setoff,  and  not  reply  nul  tiel  record  (i). 

As  the  statute  4  &  5  Ann.  (ni)  does  not  extend  to  repKcationSj  and  the  Not  two 
statutes  which  give  the  plea  of  setoff  do  not  specify  how  the  plaintiff  is  ^pU^a- 
to  reply,  it  should  seem  that  the  plaintiff  cannot  reply  several  distinct  an-  same 
ewers  to  a  plea  of  set-off  (3).     When  the  Ck>urt  of  Conscience  Act  has  cround  of 
been  pleaded,  the  plaintiff  may  deny  the  residence  of  the  defendant  witli  ^®^®^^- 
tlie  jurisdiction,  or  may  allege  that  more  than  405.  &c.  was  due  (n). 

When  the  statute  of  limitations  has  been  pleaded,  either  that  the  defend-  RepUca- 
antdid  not  undertake,  or  that  th^  cause  of  action  did  not  accrue,  within  six  ^'^^^^J^'^' 
years  "  before  the  exhibiting  of  the  plaintiff's  bill,"  and  the  plaintiff  could  itations. 
prove  a  promise  or  acknowledgment  within  that  time,  the  replication  might 
deny  the  plea  generally^  and  conclude  to  the  country  (o)  (4) ;  but  if  the 

(€)  S  Cc.  no.  (/)  1  B.  &  Aid.  153. 

(/)  2  Balstr.   55;  2  Tknnt  287;  but  sea  hn)  4  Anne,  c.  16. 

1   Tyr.  &  Gran.  87.     QauBre  non  est  Jaetum  In)  Post^  vol.  iii. ;  3  Wentw.  Index,  xviii. 

Bhojid  be  replied  if  the  plea  state  tliat  the  (o)  Post,  vol.    iii.    When  an   acknowledg- 

plaintiff    released,  see    Steph.  2d    ed.    239,  ment   is   of  no   ayail,   see    2    Campb.    160. 

237.  This  is  stated  by  Saunders,  to  be  an  anoma- 

tu)  Id.  loos  case,  the  plaintiiF  beings    bound    to   do 

Ih)  Post,  Tol.  iii.  more  than  fully  answer  the  plea,  but  see  a 

i)  1  £&st,  369;  3  Wentw.  Index,  xir.  similar  dcaae  in  1  Mod.  227.    See  also,  post, 

ik)  Gromp.  &  Jenr.  1.  vol.  iii. 

Squire,  11  Johns.  47;  Daiifson  v.  Coles,  16  Johns.  51 ;  Prescott  v.  Hull,  17  Johns.  284.  It 
is  l^d  down  however,  as  a  general  rule,  tfiat  matter  of  defence  in  equity  cannot  bo 
pleaded.  And  the  English  Courts  have  never  cone  further  tlian  to  set  aside  the  plea  on 
an  application  to  their  equitable  Jurisdiction.  £egh  v.  Lc^,  1  Bos.  &  Pul.  44  7 ;  Alner  v. 
George,  1  Camp.  393.  And  they  will  not  permit  a  bond  debt  assigned  to  the  defendant  by 
another  person,  to  whom  and  for  whoso  use  it  was  originally  given,  to  be  pleaded  bv  way  of  set- 
off. Wake  r.  Tinkler,  16  East,  36.  But  it  has  been  frequently  held  in  this  country, 
that  a  debt  may  be  tho  subject  of  a  set-off,  for  which  the  party  could  not  have  maintained 
tm  action  in  his  own  name.  Tuttle  r.  fiebee,  8  Johns.  152  ;  Winchester  v,  Hackley,  2 
Cranch,  342;  Ck)mpty  v.  Aiken,  2  Day,  483;  Caines  v,  Brisban,  13  Johns.  9.  The  case 
bf  Winch  V,  Kooly,  I  Term  Rep.  619,  fhlly  supports  our  practice  of  permitting  an  assign- 
ment to  be  replied  that ;  was  an  action  of  assumpsit ;  Ae  defendant  pleaded  the  bank- 
ruptcy of  tho  plaintiff;  the  plaintiff  replied  that  before  his  bankruptcy  he  assigned  the  debt 
to  J.  S.  and  averred  that  the  writ  sued  out  in  the  name  of  the  plaintiff,  for  and  on  die  behalf 
of  J.  S. ;  this  replication  was  hcM  cood  on  demurrer.  The  Supreme  Court  of  the  United 
States,  in  a  late  case,  fVilly  confirmed  3ie  doctrine,  that  the  equitaole  rights  of  a  thi^pcrson, 
not  party  to  the  record,  might  be  replied  to  as  a  legal  bar.  Welch  v.  Mandeinlle,  1  Wneaton, 
.833. 

(1)  But  in  Slack  «.  McLairsn,  1 5  Blinois,  242,  it  was  held  that  the  facta  contributixig  an  alleged 
fraud  should  bo  set  forth  in  the  pleadings. 

(2)  Levering  v,  Rittenhouse,  4  Whart.  140. 

(3)  See  Levering  v.  Rittenhouse,  4  Whart  180. 

(4)  Bargamin  v.  Foitiax,  4  Leigh,  419. 
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w  time  of  issuing  the  first  writ  in  the  action  were  material,  it  must 
have  been  replied  specially,  as  in  the  case  of  a  tender ;  and  if  continued 
process  be  stated,  the  return  of  the  first  must  have  been  shown  (;?)  ;  but 
tliis  did  not  seem  necessary  when  the  plea  stated  "  before  the  commence- 
ment of  the  suit,"  instead  of  "  exhibiting  the  bill,"  (^)  though  a  special 
replication  was  in  general  advisable,  because  it  may  reduce  the  proof  to  be 
adduced  by  the  plaintiff  on  the  trial  (1).  Tlie  replication  might  also  be 
that  the  plaintiff  or  the  defendant  was  abroad  when  the  cause  of  action  ac- 
crued, and  tliat  tlie  action  was  commenced  within  six  years  after  his  first 
return  (r)  (2) ;  and  any  other  circumstances  which  brought  the  case  witliin 
either  of  the  exceptions  mentioned  in  the  statute  should  have  been  replied 
(«)  (3).  As  the  imiformity  of  process  act  2  W.  1,  c.  89,  now  declares 
that  the  issuing  of  tlie  writ  of  summons,  capias  or  detainer  shall  be  con- 
sidered in  all  cases  to  be  tlie  commencement  of  the  action,  the  plea  of  the 
statute  of  limitations  will  always  be  that  the  defendant  did  not  promise  or 
that  tlie  causes  of  action  did  not  accnie  within  six  years  next  before  the 
commencement  of  this  suit;  and  no  special  replication  showing  the  time  of 
commencing  the  action  can  be  required. 
[  *584  ]  When  the  alleged  matter  of  defence  is  to  be  denied,  it  has  been  *usual 
in  the  replication  to  traverse  the  most  material  party  but  there  are  cases 
where  all  the  grounds  of  defence  may  conjunctively  be  traversed  without 
rendering  tlie  replication  bad  for  multifariousness  ;  tlius  to  a  plea  of  do- 
livery  of  a  pipe  of  wine  in  satisfaction,  tlie  replication  may  traverse  as 
well  the  delivery  as  the  acceptance  (0?  and  although  it  has  been  doubted 
whether  a  replication  ^/e  injuria  in  assumpsit  is  not  too  comprehensive  (»), 

ip)  Post,  vol.  iii.  fraud,  2  B.  &  0.  149. 

(q)  5  B.  &  Aid.  452 ;  1  D.  &  B.  27,  S.  C.  (/;  1  I^ng.  N.  C.  502  ;  I  Hodges,  39,  S.  G. 

Seeposf,  vol.  iii.  note.  (u)  2  Biug  N.  C.  359  ;  3  Dowl.   754,  755; 

(r)  Post,  vol.  iii.  ;  4  Bar.  &  Ores.  625.  1  Gale,  106,  227,  where  see  form  of  replication 

(s)   See    tiie    instances,    post,    vol.    iii. ;    3  de  injuria,  in  assumpsit. 
Wentw.  Index,  xx.  &c.     See  as  to  replying 

(1)  See  Sattcrlco  v.  Sterling,  8  Cowcn,  232 ;  Livingston  v.  Ostian'lcr,  9  Wend.  306. 

(2)  See  liai-per  v,  Hampton,  1  Uar.  &  Johns.  453 ;  Craig  v.  Brown,  Peters  C.  C.  443. 
Plummcr  v,  Woodbume,  7  Dowl.  &  Ryl.  25.  In  an  action  on  a  breach  of  contract  in  making 
a  turnpike  road,  the  defendant  pleaded  the  statute  of  limitations,  the  plaintiffii  replied  fraud  and 
deceit  in  the  execution  of  the  woxIe,  and  that  the  action  was  commenced  within  six  years  after 
the  discovery  of  the  fraud  ;  the  court  held  that  fraud  might  be  replied  to  a  plea  of  the  statute, 
which  did  not  become  a  bar  until  six  years  after  the  fraud  was  discovered,  and  accordingly  that 
the  replication  was  go9d.  First  Miissachusetts  Tunipikc  Corporation  v.  Field,  3  Mass.  201 ; 
Troup  V.  Smith,  20  Joltns.  33 ;  Allen  v.  Mille,  15  Wend.  202,  contra. 

In  suits  not  affected  bv  the  Revised  Statutes  in  respect  to  the  limitations  of  actions  and 
the  bringing  of  new  suits  bv  the  Executors,  &c.  he  may  bring  a  new  suit  at  any  time  before 
the  expiration  of  the  limitation  by  statute ;  but  a  replication  showing  the  commencement  of 
a  new  action  after  two  years,  subsequent  to  the  abatement  of  the  first,  is  bad.  Huntington  o. 
Brinckerhoff;  10  Wend.  284. 

The  cases  whether  open  accounts  arc  or  are  not  barred  Cthough  they  be  between  merchant  and 
merchant,)  Avhcre  the  last  item  is  above  five  years'  standing,  Clianccllor  Kent  is  in  favor  of  the 
bar  in  such  cases.  Carter  v.  Murray,  5  John.  Ch.  522,  and  the  like  opinion  is  intimated  in  6 
Vesey,  580;  15  ib.  198 ;  18  ib.  286.  Yet  in  Foster  v.  Hodgson,  19  ib.  179,  185,  tlie  whole  matter 
seems  to  be  again  unsettled  in  England.  But  in  Mandeville  v.  Willson,  5  Cranch,  1 5,  the  Supreme 
Court  was  clearly  of  the  opinion,  tliat  it  is  not  necessary  tliat  any  of  the  items,  in  the  case  of 
merchants'  accounts,  should  come  within  the  five  years.  And  this  also  the  Court  of  appeals  in 
Viiginia  considered  the  reasonable  doctrine.     Watson  v.  Lyle,  4  Leigh,  236. 

(3)  To  several  counts  on  distinct  promises  the  defendant  plei^ed  one  plea  of  the  statute  of 
limitations.  A  replication,  that  one  of  tlie  promises  is  within  an  exccptioo  in  the  statute,  is 
good.  Perkins  v.  Burbank,  2  Mass.  81.  In  an  action  by  joint  plaintim,  a  replication  to  a  plea 
of  the  statute  of  limitations,  mast  avoid  the  cflect  of  the  bar  as  to  all  the  plaintiff  ;  for  it  seems 
to  be  a  settled  rule  that  all  must  be  competent  to  sue,  otherwise  the  action  cannot  be  supported. 
Marsteller  v,  M'Clean,  7  Cnmch,  156. 
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the  most  recent  decisions  seem  to  establish  that  it  may  in  some  -cases  be  »* 
sufficient  (x).  If  the  plea  in  effect  denied  or  showed  that  no  valid  con-  -^^^^"^''^ 
tract  or  promise  was  ever  made,  or  claimed  for  the  defendant  an  interest 
in  the  goods  stated  in  the  declaration,  then  a  replication  de  injuria  or  that 
defendant  broke  his  promise  of  his  own  ivronff,  without  the  cause  stated 
in  the  plea,  would  be  insufficient,  because,  in  the  first  case,  the  plea  in  ef- 
fect was  that  the  defendant  never  undertook^  and  therefore  it  is  illogical 
to  reply  that  he  broke  his  promise  (y)  i  but  if  the  plea  merely  stated  in 
effect  an  excuse  for  the  breach,  then  such  a  general  replication  would  be 
admissible  (2).  The  Court  of  Common  Pleas  and  Exchequer  have  re- 
cently so  decided  in  two  cases,  on  the  general  principles  of  pleading^  and 
not  on  consideration  of  the  convenience  of  permitting  such  a  replication 
(z)  but  the  applicability  of  that  general  replication  will  presently  be  fully 
considered. 


In  actions  of  debt  on  simple  contract,  the  replications  have  always  been  ^  ^?*=bt. 
and  are  to  be  substantially  the  same  as  in  the  action  of  assumpsit.     If  to  Sntiucte*^ 
debt  on  a  specialty^  fraud  or  duress  be  pleaded,  the  plaintiff  may  reply  that  and  on 
it  was  duly  or  fairly  obtained  (a),  or  he  denies  the  plea  of  infancy  (6),  or  specialties. 
to  a  plea  of  usury,  gaming,  &c.  traverses  the  illegality  of  the  contract  (c). 
Beplications  to  a  plea  of  tender  resemble  those  in  assumpsit  (d)  ;  and  to  a 
plea  of  set-off  to  debt  on  bond,  the  replication  may  either  deny  the  sub- 
ject-matter of  the  defendant's  setoff'  or  allege  that  more  was  due  on  the 
bond  than  the  sum  mentioned  in  the  plea  (e).    The  only  replication  on  a' 
plea  of  solvit  ad  or  post  diem  is  a  denial  of  the  payment  (/)  (1)  ;  and  if 
to  debt  on  an  annuity  bond  or  deed,  it  be  pleaded  that  no  memorial  was  en- 
rolled containing  the  names  of  the  witnesses,  &c.  the  replication  sets  out 
the  memorial  verbatim^  an'^  states  that  it  was  duly  enrolled  (g*).    If  to 
debt  on  a  bail  bond  by  *the  assignee  of  the  sheriff,  the  defendant  has  plead-  [  *685  ] 
ed  ease  and  favor,  the  plaintiff  should  reply,  stating  that  it  was  duly  exe- 
cuted, and  deny  the  ease  and  favor  (A)  :  or  if  the  action  be  in  the  name 
of  the  sheriff,  and  the  bond  is  not  set  forth  in  the  plea,  the  plaintiff  should 
pray  that  the  bond  may  be  enrolled,  and  then  set  it  out,  and  state  that  he 
was  sheriff,  &c.  and  the  arrest  of  the  defendant,  and  that  the  bond  was 
made  to  the  plaintiff  as  sheriff,  and  traverse  the  ease  and  favor  (t)  ;  and 
to  a  plea  of  release,  it  is  sufficient  to  deny  it  in  the  replication  (A). 

At  common  law,  and  independently  of  ilio  statute  o  &  9  Wm.  3,  c.  11,  Replica- 
s.  8  (2),  it  is  frequently  necessary  in  a  bond  for  performance  of  cove-  ^c^nTon 

Bonds. 

(x)  Griffin  v.  Yates,  and  Isaac  v,  Flather,  id)  Id, 

Westminster  Hall  Chronicle,  382,  383,  and  see  (e)  3  T.  R.  65 ;  post,  toI.  iii. 

,1  Orom.  &  M.  500.  (f)   Post,  vol.  lii.    See  5  Moore,  198;  2 

(y)  Solly  V,  Ncish,  1  Gale,  227.  Chit  Rep.  697,  S.  C. 

{z)  Griffin  V.  Yates,  and  Isaac  t^.  Flather,  {a)  Post,  vol.  iii. 

Hil.  T.  1836,  1  Westmmster  Chronicle,  382,  (A)  Post,  vol.  iii.;  1  Sannd.  159;  Com.  Dig. 

888.  Pleader,  2  W.  25. 

(a)  Com.  Dig.  Pleader,  2  W.  19,  20.  (i)  1  Lutw.  680,  685;  2  Sannd.  60  a,  not© 

(b)  Post,  vol.  iii.  3. 

(c)  Id.                '  {k)  2  Burr.  944. 

(1 )  A  general  replication  to  the  plea  of  "  pajnnent,"  does  not  of  itself  constitate  an  issne. 
Nadenboach  v.  M'Rea»  Gilm.  228. 

(2)  This  statute  has  not  been  adopted  in  Massachusetts,  Sevej  «.  Blacklin,  2  MssSt  542.    It  is 
in  force  in  Pennsjlvania,  3  Binu.  625.    Roberts'  Dig.  139. 
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IV  DEBT,  nants,  where  the  defendant  has  pleaded  performance,  and  the  plaiutiff 
On  gpedfll-  lias  2iot  assigned  the  breach  in  his  declaration  (/)» to  deny  the  effect  of  thp 
^'  plea,  and  show  a  particular  breach.    The  rule  is,  that  in  all  cases,  (except 

in  the  case  of  an  award,  which  stands  upon  a  particular  gi-ound),  wheu 
tlie  defendant  pleads  matter  of  excuse,  wliich  admits  a  non-performance, 
it  is  sufficient  if  the  plaintiff  deny  the  plea,  and  he  need  not  assign 
a  breach  in  his  replication,  but  it  is  otherwise  wiicre  Uie  defendant 
has  pleaded  performance,  or  in  t)ther  words,  where  the  plea  docs  not 
put  in  issue  any  particular  fact  or  breach  (m) ;  and  in  the  latter  case, 
to  a  plea  of  genemi  performance  of  the  condition  of  tlie  bond,  the  repli- 
cation must  state  the  breach  with  particularity,  and  should  conclude  with 
a  verification,  in  order  that  tlie  defendant  may  have  an  opportmiity  of 
answering  it  (n).  And  in  the  case  of  bonds  affected  by  8  &  9  Wm.  3,  c, 
11,  s.  8,  tlie  plaintiff  should  state  in  his  replication,  (or  suggest,  m  case 
of  non  est  factum^  Ac.  pleaded,)  all  flie  breaclies  of  the  bond,  &c.  on 
which  he  means  to  rely  (ci)  (1).  It  must  necessarily  depend  on  the  na- 
ture of  tlie  case  and  the  plea,  as  to  what  will  amount  to  a  plea  of  general 
performance,  or  one  which  in  effect  puts  in  issue  a  particular  fact.  In 
debt  on  a  bond,  conditioned  for  the  performance  of  an  award,  if  the  de- 
fendant has  pleaded  no  award,  the  replication  must  state  the  wliole  of  the 
award  verbatim^  and  also  assii]Cti  &  breach  (^)  (2).  If  to  debt  on  a  ba^ 
tardy  or  indemnity  bond,  the  defendant  plead  tion  damnificaluSy  the 
plaintiff  must  reply  specially,  setting  forth  how  he  was  danmified  Qq).  Up- 
on a  bond  conditioned  that  a  collector  of  poor  rates  shall  render  an  ac- 
count of  monies  received  after  general  performance  pleaded,  it  is  neces- 
sary to  reply  that  he  received  monies  to  oe  accounted  for  (r).  But  where 
[  *586  ]  to  *debt  on  bond  the  defendant  craved  over,  and  after  reciting  a  mort- 
gage deed,  which  showed  the  condition  to  be#  for  payment  of  a  sum  of 
money  on  a  day  specified,  according  to  the  tenor  of  a  proviso  contained 
in  the  indenture,  and  for  the  porfoimance  of  the  covenants  thcreui,  plead- 
ed that  tiiere  were  no  negative  or  disjunctive  covenants  in  the  indenture, 
and  that  he  paid  the  money  mentioned  in  the  condition  on  the  day  therein 
epecified  according  to  the  effect  thereof,  and  performed  all  the  covenants 
and  provisos  in  the  indenture  on  his  part  to  be  performed ;  and  the  plain- 
tiff in  his  replication  took  issue  generally  on  the  non-payment  of  the 
money,  and  concluded  to  the  comitry;  on  special  demurrer,  assigning 
for  causes  that  it  should  have  concluded  with  a  verification,  and  that  no 
breach  of  tlie  condition  was  assigned  according  to  the  S  &9  Wm.  3,  c. 
11,  6.  8,  it  was  held  that  such  replication  was  good,  as  the  only  point  in 
issue  was  the  payment  of  the  money,  and  as  the  plaintiff  had  therein  de- 

(/)  It  is  now  considered  best  not  to  assign  Sannd.  103,  n.  1 ;  n.  4,  317.    See  Uie  mod^  I 

the  oreach  in  the  declaration,  see  post.  Price,  109 ;  6  Taunt.  45, 47. 

(m)  WiUcs,  12,  13.  (q)  Porf,  vol.  lii. 

(n)  2  Burr.  774;  1  Sannd.  101,  102;  Com.  (r)  6  Taunt  45;  1  Manli.  441,  8.  C;  aov- 

*Die.  Pleader,  F.  l4,  15;  post^  vol.  iii.  He,  overruling  I  Price,  109;  and  see  DongL 

(0)  I  Saund.  58,  n.  1 :  2  Saund.  187  a,  n.  214.  Sums  rsceived  need  not  bo  spociallj 
2 ;  2  New  Bep.  862 ;  2  Moore,  220 ;  5  M.  &  mentioned,  &c.  As  to  replication,  nyoinder, 
Sel.  60.  sunrejoiudcr,  &c.  see  7  B.  &^09. 

{p)  WiUes,   12;   2  Saund.  62  b,  n.  5;   1 

(1)  In  aa  action  on  a  bond  requiring  the  assignment  of  breaches  of  the  condition,  dm 
plaintiff,  since  .the  Revised  Statutes,  .is  bound  to  assi^^  his  breaches  in  the  declaration,  and 
^can  no  Ioniser,  as  was  ^e  former  practice,  assign  theia  in  the  replicataoa  or  upon  Uic  leowd. 
Heed  V.  Drake,  7  Wend.  345. 

(2;  See  Gihon  v.  Levy,  2  Doer  (N.  Y.)  176. 
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Died  the  whole  su1)stance  of  the  defendant's  plea  (^).    And  a  plea  (to  a   'Jf  debt. 
declaration  on  a  bond  conditioned  amongst  other  things  for  tlie  payment  On^pecial- 
of  X3000)  that  all  the  sums  of  money  which  became  due  on  the  bond  **^' 
were  paid,  may  be  replied  to  generally  by  a  general  denial  of  the  words 
of  the  plea,  without  assigning  any  breach  (().    The  mode  of  framing  the 
replication  will  be  hereafter  considered  («). 

Before  the  passing  (x)  of  the  8  &  9  Wm.  3,t5. 11,  s.  8,  the  plaintiff  in 
an  action  on  a  bond,  with  a  condition  for  the  performance  of  anything,  could 
only  have  assigned  one  breach,  and  under  that  assignment  wajS. entitled  to 
the  full  penalty  of  tlie  bond ;  but  now  by  tlie  above  statute,  it  is  enacted, 
*'  that  in  an  action  upon  a  bond,  or  any  penal  sum  for  non-performance  of 
any  covenants  or  agreements  in  any  indenture,  deed,  or  writing  contained, 
the  plaintiff  way  assiffn  as  many  breaches  of  the  covenants  and  agreements 
as  he  shall  thiiik  fit ;  and  the  jury,  upon  the  trial  of  sudi  action  or  ac- 
tions, shall  and  may  assess  not  only  such  damages  and  costs  of  suit  as 
have  heretofore  been  usually  done  in  such  cases,  but  also  damages  for  • 
such  of  the  said  breaches  so  to  be  assigned  as  the  plaintiff  upon  the  trial  of 
the  issues  shall  prove  to  liavo  been  broken,  and  that  the  like  judgment 
shall  have  been  entered  on  such  verdict  as  heretofoi^  hath  been  usually  done 
in  such  like  actions."    Where  the  defendant  does  not  plead,  the  statute  pro- 
vides, "  that  if  a  judgment  shall  be  given  for  the  plaintiff  on  demurrer y  or 
by  confession  or  nil  dicit^  the  plaintiff  'may  svggest  upon  the  roll  as  many 
breaches  as  he  shall  think  fit ; "  and  upon  such  suggestion,  a  writ  of  inquiry 
is  to  be  executed  before  the  judge  at  the  assizes,  or  at  *nm  jpnw,  fwrcording  [  *587  ] 
to  the  vemiej  to  ascertain  the  trvih  of  the  breaches^  and  to  assess  the 
plaintiff's  damage  (y).     The  statute  is  compulsory  on  the  plaintiff  to  pro- 
ceed in  the  method  it  prescribes  (z)  ;  and  under  the  act  the  breaches  must 
be  assigned  as  at  common  law,  not  merely  in  the  words  of  tlie  condition 
but  specially  stating  the  facts  (a).     At  one  time  it  was  considered  advis'  whether 
able  to  state  the  breaches  in  the  declaration,  because  it  was  supposed  that  to  state 
if  the  defendant  should  plead  rum  est  factum  or  any  otlier  plea  on  which  ^^j^^ 
the  plaintiff  might  at  common  law  have  taken  issue  in  his  replication,  in  the  de^ 
without  assigning  a  breach,  it  would  be  incorrect  to  assign  a  breach,  in  a  clanuionr 
replication  to  such  a  plea ;  but  the  better  opinion  now  is,  that  the  breaches  ^o^icadoii. 
Aould  not  be  stated  in  the  declaration^  but  reserved  for  the  replication,  be- 
cause the  defendant  in  rejoining  can  only  present  one  answer  to  each  breachf 
whereas  in  pleading  to  the  declaration  ho  may  answer  each  breach  by 
any  number  of  pleas ;  and  if  the  defendant  plead  any  plea  on  which  tlw    , 
plaintiff  might  at  common  law  have  taken  an  issue  in  his  replication,  with- 
out assigning  a  breach  of  the  condition  of  the  bond,  the  plaintiff  may  still 
take  issue,  and  enter  a  distinct  and  separate  suggestion  in  the  nature  of 
an  assignment  of  breaches  under  the  statute,  though  he  cannot  incorporate 
such  issue  and  such  suggestion  in  one  and  the  same  replication  (i).   If  the 


(s)  6  Moon,  198. 

(0  2  Chit  Rep.  697. 

(«)  See  poff,  vol.  iii. ;  13  East,  1 ;  1  T.  R. 
743;  1  Lntw.  421  ;  2  Saand.  410;  2  Burr. 
772;  1.  B.  &  P.  140;  8  T.  R.  459. 

(r)  8ee  the  letuson.  explained,  ante,  228, 
S27. 

(y)  There  are  also  prcvHsions  that  the  pro- 
oeedin^B  shall  be  stayed  on  payment  of  the 
sum  reallj  doe,  with  costs,  and  that  the  jnd|[p- 
ment  shall  be  a  secnritj  for  future  breaches 
on  a  further  suggestion  being  entered,  &c. 


(«)  1  Saund.  57  ;  2  Id.  107  a,  n,  2  ;  2  Wils. 
877;  Sayer  on  Damages,  67,  S.  C. ;  Cowp. 
357;  Tidd's  Prao.  9th  edit.  684;  13  East,  3, 
(a).  The  statute  does  not  bind  tlie  crown,  1 
T.  &  J.  171. 

ia)  1  Marsh.  95  ;  6  Taunt.  858,  S.  8. 

(h)  See  2  Saund.  187  a,  &c.  and  note  (r), 
by  tlie  editors  of  the  5th  edit. ;  5  M.  &  dcI. 
60;  5  Moore,  198;  1  Marsh.  95;  5  Taunt. 
386 ;  8  T.  B.  2^ ;  2  Chit.  Rep.  278 ;  2  N.  R. 
862 ;  2  Moore,  220 ;   Tidd,  9th  ed.  686.    See 


587  OF  THE  SEYEBAL  BEPUCATI0N3. 

IX  DEBT,  defendant  plead  any  plea  which  makes  it  necessary  for  the  plaintiff  at  com- 
On  special-  ^lon  law  to  assign  a  breach  in  the  replication,  as  for  instance,  general  per- 
**^'  formancc,  the  plaintiff  must  assign  the  breach  in  the  replication,  with 

this  difference,  that  he  may  now  assign  several  breaches  under  the  statute, 
whereas  at  common  law  he  could  only  assign  one.  If  only  one  breach  be 
assigned  in  the  replication,  it  is  not  necessary  to  state  that  it  is  assigned 
*'  according  to  the  form  of  flie  statute,"  and  it  is  doubtful  whether  that  al- 
legation be  necessary  in  any  case  (e?).  If  issue  joined  on  non  e%t  facivm 
and  plea  of  fraud,  and  there  be  no  suggestion  of  breaches,  the  judge  -will 
try  the  issues,  but  refuse  immediate  execution,  and  le^ve  the  plaintiff  to 
suggest  breaclies,  <fec.  (d).  The  breach  of  the  condition  of  a  bond,  other- 
wise w^ell  assigned,  is  not  vitiated  by  the  superaddition  of  immaterial 
breaches  (e). 
[  *588  ]  Where  there  is  no  plea  to  the  declaration,  and  consequently  no  issue  *to 
be  tried,  judgment,  either  upon  demurrer  or  by  default,  is  to  be  signed  for 

•  the  penalty,  as  at  common  law,  and  .the  plaintiff  suggests  breaches  on  the 
roll,  of  which  a  copy  should  be  given  to  the  defendant,  with  notice  of  in- 
quiry for  the  sittings  or  assizes,  and  a  writ  of  inquiry  is  executed,  and  up- 
on that  there  is  an  award  of  execution  (/). 

This  statute  does  not  extend  to  a  bond  conditioned  for  a  payment  of  a 
sum  certain  at  a  day  certain,  or  to  a  post  obit  bond  (^)  ;  nor  a  common 
money  bond  (A)  ;  nor  a  warrant  of  attorney  payable  by  instalments  (f), 
though  a  bond  be  also  given  (i)  ;  nor  to  a  bail  bond  (Z),  nor  a  petitioning 
creditor's  bond  XpOy  nor  a  replevin  bond  (n).  But  bonds  for  the  parent 
of  money  by  instalments  (o),  or  of  annuities,  or  for  the  performance  of  an 
award,  are  within  the  statute  (p).  And  altliough  a  bond  be  on  the  face 
of  it  a  common  money  bond,  yet  if  there  be  a  concurrent  instrument 
showing  that  it  is  in  substance  a  bond  intended  to  secure  the  performance 
of  covenants,  Ac.  within  the  meaning  of  the  statute,  it  is  necessary  to  sug- 
gest or  assign  breaches  in  pursuance  of  the  act,  although  the  bond  does 
not  refer  to  the  instrument  which  explains  it  (9). 

The  3  &  4  W,  4,  c.  42,  s.  5,  gives  a  special  replication  of  a  written  ac- 
knowledgment or  part  payment  to  a  plea  of  the  statute  of  limitations  to 
debt  on  an  indenturey  specialty,  or  recognizance,  under  the  third  section. 
On  itj-  To  a  plea  of  nul  tiel  record  in  debt  on  a  record,  the  replication  muFt 

cords,  &c.    state  that  there  is  such  record,  and  conclude  prout  patet  per  recordum^  with 
a  prayer  that  it  may  be  inspected,  Ac.  (r)  (1).    If  to  debt  on  a  rccogni- 

•  zance  of  bail,  the  defendant  has  pleaded  no  ca.  sa.  against  the  principal, 

however,  3  C.  &  P.  608,  why  better  in  declAift'  (1)  3  Taunt.  74  ;  5  Id.  264 ;  16  East,  164 ; 

tion.  6  Bing.  385 ;  5  B.  &  C.  656. 

(c)  13  East,  1 ;  9  Saund.  187  a,  &c.    6th  ik)  2  Taunt.  195. 

edit  (/)  2  B.  &  P.  446. 

(</)  D'Aranda  v.  Houston,  6  Car.  &  P.  512,  (m)  8  East,  22 ;  7  T.  R.  300. 

614.  in)  3  M.  &  Sel.  155. 

(e)  Stotfaert  v,  Goodfellow,  1  Key.  &  Man.  (o)  D'Aranda  v,  Houston,  6  Car  &  P.  611, 

802.  S.P. 

(/)  Tidd,  9th  edit.  585;  see  forms,  &c. />otf,         (/>)  See  8  T.  R.   126;  6  East,  550,  613; 

vol.  iii.  2  Saund.  187,  n.  c. ;  Tidd,  9th  ed.  684 ;  3  M. 

ig)  2  B.  &  C.  82, 89 ;  8  D.  &  R.  278, 8.  C. ;  &  Scl.  156. 
S  Campb.  285 ;  2  Moore,  220.  (7)  5  B.  &  C.  650 ;  8  D.  &  R.  424,  S.  C. 

(A)  4  Ann.  c.  \%  s.  13;  1  Saund.  68,  5th  (r)  Com.  Pig.  Pleader,  2  W.  13;  /mmC,  toL 

edit.  iii. 

(1)  Share  v.  Becker,  8  Seig.  ft  Rawle,  239 ;  Bone  v.  M'Ginley,  7  Howard  (Miss.)  671. 
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the  replication  must  state  the  ca,  sa.  and  conclude  with  ia  verification  («),  ''^  ^rbj- 
and  where  ine  defendant  has  pleaded  the  death  of  the  principal,  befoi*e  the  ^*^'^^' 
return  of  a  ca.  sa,  the  writ  and  return  must  be  replied,  and  it  must  be 
averred  that  the  principal  was  then  living  (t).     If  to  debt  on  a  statute  the 
defendant  plead  a  prior  action  depending,  or  a  compromise  by  rule  of 
Couii;,  &c.,  the  plaintiff  may  traverse  the  feet,  or  Te]^\y  per  fraudum  (u). 


•In  COVENANT,  as  tlie  declaration  states  the  breach,  and  the  plea  usually  [*589] 
denies  it,  and  concludes  to  the  country,  a  special  replication  does  not  so       in 
often  occur  as  in  assumpsit  and  some  other  actions  (x)  (1).  covenant 


In  actions,  whether  of  assumpsit,  debt,  or  covenant,  against  an  execu-  ix 
TOR  OR  ADMINISTRATOR,  as  such,  to  the  plea  of  ne  unqiies  executor,  or  ad-  actions 
ministrator,  the  plaintiff  may  re-assert  the  fact  (y).  To  the  plea  of  plene  E^lec^r-' 
admmistravit^  if  imtrue,  the  plaintiff  should  reply,  that  at  the  time  of  the  tors,  &c. 
exhibiting  the  bill,  or  the  commencement  of  the  suit,  the  defendant  had  as- 
sets (;r) ;  or  if  assets  have  come  to  his  hands  since  the  commencement  of 
the  suit,  and  before  the  plea  (a),  or  if  at  the  time  the  defendant  first  had 
notice  of  the  action  he  had  assets,  but  unduly  administered  them  afterwards, 
these  facts  may  be  replied  specially  (6).  So,  if  the  plea  he  plene  adminis- 
travity  except  a  sum  not  sufficient  to  satisfy  bonds  or  judgments  outstanding 
the  plaintiff  may  reply  that  the  defendant  had  assets  ultra  (c) ;  or  tliat  the 
judgments  mentioned  in  the  plea  were  obtained  by  fraud  and  covin  (cT),  or 
suffered  fraudulently  for  more  than  was  due  (e),  or  that  the  bond  pleaded 
as  an  outstanding  debt  is  satisfied,  and  kept  on  foot  by  fraud  (/).  If  the 
plaintiff  cannot  deny  the  plea  of  plene  adminutravit  he  should  pray  judg- 
ment of  assets  quando  acciderint,  either  generally  or  specially;  as,  "which, 
after  satisfying  monies  due  on  the  outstanding  judgments,  bonds,  &c.  men- 
tioned in  the  defendant's  plea,  shall  come  to  the  defendant's  hands  as  execu- 
tor, &c.  to  be  administered ; "  (jr)  or  if  plene  adminutravit  prceter  a  sum 
acknowledged  to  be  in  hand  has  been  pleaded,  the  plaintiff  should  pray  and 
take  judgment  pro  tanto,  and  of  assets' qiuzndo  acciderint  as  to  the  resi- 
due in  case  the  plea  be  true.  If  the  defendant  has  pleaded  the  general 
issue,  or  any  other  plea  denying  the  debt  or  cause  of  action,  with  the  plea 
of  plene  adntinistravit^  the  plaintiff  must  proceeed  to  trial  to  establish  his 
debt,  and  on  the  prayer  of  judgment  of  assets,  quando,  <fcc.  upon  the  plea 
of  plene  administravU,  there  is  a  stay  of  judgment  till  the  determination 
of  the  issue.  But  where  the  debt  has  not  been  denied,  and  the  defendant 
has  merely  pleaded  plene  admini^travit  generally  or  specially,  and  the 

(«)  2  T.  R.  576 ;  post,  toI.  iii.  (5)  Post,  toI,  iii. 

it)  Post,  vol.  ui. ;  seo  Petcradorff  on  BaQ.  \c)  Id. 

(u|  Post,wo\.  iii.  Id). Post,  toI.  iii. ;  antey  579. 

(x)  See  the  fonns,  post,  rol.  iii.;   5  Went  («)  5  T.  R.  82;  post,  vol.  iii. 

Indftx.  cii.  to  cxliv.  (/)  Post,  vol.  iii. ;  Com.  Dig.  Pleader,  2  D. 

Cy)  Poet,  vol.  iii.  9. 

(')  ^^'  {g)  Com.  Dig.  Pleader,  2  D.  9;  post,  vol.  liL 

(a)6T.  R.  10;  8Wentw.221.  ^  »-/--. 


(1)  Morris  v.  Wadsworth,  11  Wend.  100. 

Vol.  I.  77 
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^^       plaintifr  prays  judgment  of  assets  quando  acoiderint  thereon,  there  should 

A0I1X8T   "®  ^^  entry  of  that  judgment  immediately,  and  an  award  of  an  iuquuy  to 

EXEcu-    ascertain  the  amount  of  the  plaintiff's  demand,  unless  the  defendant  has  by 

T0H8,  &c.  cognovit  confessed  the  same  in  order  to  save  the  expense  of  an  inquiry  (A) ; 

[*590]    or  unless  hi  *reference  to  the  form  of  action  the  judgment  is  final  in  the 

first  instance,  as  in  debt,  &c.     On  a  plea  ot plena  odminiMravit  prceter^  tho 

plaintiff  is  entitled  to  judgment  of  assets  infuturo  quando  for  co%tB  as  well 

as  for  the  debt  (z),  and  tlie  plaintiff  should  not  take  issue  on  the  plea,  for 

if  he  do,  and  the  plea  be  found  for  the  defendant,  the  latter  will  b6  entitled 

to  all  the  costs  (i). 

In  debt  against  an  heir  on  the  bond  of  his  ancestor,  to  plea  of  parol 
demurrer,  the  plaintiff  may  deny  or  confess  the  plea  (0 ;  and  to  a  plea  of 
rien  per  descent  the  plaintiff  may  reply  either  that  the  defendant  had  such 
assets  at  the  time  of  the  commencement  of  the  suit  (m),  or  that  he  had 
them  between  that  time  and  the  death  of  his  ancestor  (n)  (1),  or  if  rien 
prceter  a  reversion  be  pleaded,  the  plaintiff  may  take  judgment,  &c.  cum 
acciderint  ((?)• 


IS  ci.SE.  In  an  action  on  the  case  for  a  libel  or  verbal  slander,  the  general 
replication  de  injuria  9ua  propria  absque  tali  cavsa^  (the  nature  of  which 
will  be  hereafter  fully  considered),  it  is  sufficient  to  a  plea  of  justification 
when  untrue  (jt))  (2) ;  unless  the  plea  alleged  tliat  the  plaintiff  committed 
perjury  in  a  Court  of  record,  when  tiiis  general  replication  would  be  im- 
proper, because  it  would  refer  the  matter  of  record  to  be  tried  by  the 
jury  (g).  So  if  in  an  action  on  the  case  for  slander  of  title,  if  the  defend- 
ant has  pleaded  that  he  spoke  tiicm  in  defence  of  his  own  title,  the  repli- 
cation de  injuria  is  incorrect  on  general  demurrer,  though  good  after  ver- 
dict (r).  But  if  the  plea  be  true,  the  plaintiff  must  reply  some  matter 
in  confession  and  avoidance ;  as  that  after  tlie  commission  of  the  crime, 
and  before  the  speaking,  &c.  he  was  pardoned,  &c.  (js) 

To  a  plea  by  a  sheriff  in  an  action  for  an  escape^  that  the  escape  was 
negligent,  and  that  the  party  was  taken  on  fresh  suit,  the  plaintiff  may 
reply  that  the  escape  was  voluntary,  or  allege  that  the  party  was  not,  after 
the  recai)ture,  kept  in  safe  custody  (t).  If  accord  and  satisfaction,  or  the 
statute  of  limitations  be  pleaded  in  case  or  trover,  tlie  replications  will 
resemble  those  in  assumpsit  (u). 

It  has  been  supposed  that  in  Replevin^  de  injuria  never  occurs  (x)  (3} : 

[h)  Post,  vol.  iii. ;  see  ante,  489.  (q)  Leon.  81,  102;  Com.  Dig.  Fleadcr,  F.  80. 

(i)  Cox  r.  Peacock,  2  Scott's  Rep.  125.  (r)  Cro.  Jac.  163,  164;  jwst. 

(h)  Ifrguldcn  v.  Tenson,  2  Dowl.  277.  is)  Dan.  163,  Moore,  868,  872. 

[/)  Post,  vol.  iii.;  Com.  Dig.  Pleader,  2  £.4.  (t)  1  B.  &  P.  413,  416,  417;  I  Saund.  35, 

m)  Id.  note  I ;  2  T.R.  127;  5  East,  293;  see  11  £ast» 

n)  Id.;  5  Mod.  122.  123.  406. 

to)  Com.  Dig.  Pleader,  E.  4,  5.  (m)  Ante,  582,  583. 

Ip)  1  Samid.  244,  note  7;  Com.  Dig.  Plead-  {x)  Pinch's  Law,  396;    1   B.  &  P.  76;   2 

er,  2  L.  4 ;  jx)8t,  vol.  iii.  Saund.  284  c.  n.  3.                        • 

(1)  And  the  replication  in  this  case  may  conclude  with  a  yerification.  Lahagh  v,  Cantine,  IS 
Johns.  272. 

(2 J  Allen  v.  Crowfoot,  7  Cowen,  46. 

(3)  Vide  Hopkins  v.  Hopkins,  10  Johns.  369.  But  if  pleaded,  it  cm  only  be  taken  adyantage 
of  by  demuxrer.    n>id.    Lytle  v,  Lee,  5  Johnfl.  112. 
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but  this  is  not  so  ;  and  to  an  avowry  under  a  distress  for  an  arrear  of  *poor-  ^i^^^^  iw 
rate  a  general  plea  in  bar  de  injuria  is  suflBcient  (y)  ;  but  by  the  statute  j^^y^^,. 
(z)  he  may  in  general,  with  leave  of  the  Court,  plead  several  pleas  in  bar. 
If  the  defendant  has  pleaded  cepU  in  alio  locoy  with  an  avowry  or  cpgni- 
tance  for  a  return,  the  plaintiff  cannot  traverse  any  matter  m  the  avowry 
or  cognizt^ice,  but  must  take  issue  on  the  traverse  of  the  place  or  amend 
liis  declaration ;  but  if  the  defendant  had  them  in  the  place  mentioned  in 
the  declaration,  though  he  took  them  elsewhere,  tlie  plaintiff  may  safely 
take  issue  (a)  ;  and  to  any  cognizance  the  plaintiff  may  traverse  that  the 
defendant  was  bailiff,  concluding  to  the  country  (ft). 

To  an  avowry  or  cognizance  for  reni,  the  plaintiff  may  In  (me  plea  in 
bar  deny  the  demise  or  tenancy  (c),  and  in  another,  that  any  part  of  the 
rent  was  in  arrear  (d)  (1), concluding  each  to  the  country  (e)  ;  or  he  may 
plead  payment  of  rent  to  a  ground  landlord,  or  prior  incumbrancer,  or  of 
land  or  property  tax  in  respect  of  the  premises,  though  he  cannot  avail 
himself  of  any  other  set-off  (/  ).  So  a  party  may  plead  a  former  distress  and 
satisfaction  under  it  (§•)  ;  eviction  is  also  a  good  plea  .in  bar  (A).  But  since 
tlie  statute  11  Geo.  2,  c.  19,  when  the  defendant  avails  himself  of  the  gen- 
eral avowry,  tlie  plaintiff  cannot  in  terms  plead  nil  habuit  in  tenemeniis  t 
though  he  may  traverse  the  tenancy,  which  if  the  avowant  claims  under  a 
derivative  title  and  has  never  received  rent,  will  put  such  a  title  in  issue  (i). 
So  where  the  plaintiff  admits  the  tenancy  and  that  part  of  the  rent  was  in 


(y)  Bardons  v,  Selby,  1  Crom.  &  Mees. 
500,  in  Kxcboqacr  Chamber,  and  S.  C.  in  K. 
B.  3  B.  &  Adol.  2.  But  de  injuria  ia  a  bad 
ropUcation  to  a  ])lea  jostifying  an  entry  as  land- 
lord to  distrain,  4  Tyr.  777. 

{z)  4  Ann,  c.  16. 

(a)  1  Saund.  347,  note  1  ;  post^  vol.  iii. ; 
Ast  Eiit  475.  And  as  the  pleas  in  bar  con- 
nected with  the  place^  see  1  Saund.  347,  note  1 ; 
Com.  Dig.  Pleader,  3  K.  11  to  29. 

[h)  Post,  vol.  iii. ;  Ld.  Baym.  641 ;  Com. 
Dig.  Pleader,  K.  14. 

{c)  Post,  YoL  iiL ;  Com.  Dig.  Pleader,  3  K. 
16,  20  b. 

(d)  Post,  Yol.  IiL ;  Com.  Dig.  Pleader,  3  K. 
.16, 20. 


(e)  Ld.  Haym.  641 ;  1  Saund.  109  b. 

(/)  4  T.  R.  511  ;  6  Taunt  524;  Dougl. 
624,  625  ;  2  Chit  Bep.  531  ;  2  Bing.  94. 
And  as  to  pleas  of  pavment  of  ground  rent, 
see  I  B.  &  B.  37  ;  3  Moore,  287,  S  C. ;  3  B.  & 
Aid.  516,  as  to  property-tax,  1  B.  &  Aid.  123  ; 
post,  vol.  ii. 

(g)  5  Moore,  54S,  4  Moore,  309 ;  1  B.  & 
Aid.  157. 

(A)  Post,  vol.  iii. 

(t)  £  Wils.  208  ;  5  T.  R.  4  ;  2  Sannd.  284  ; 
d ;  1  New  Rep.  56 ;  4  Moore,  303  ;  2  Bing. 
54,  10  ;  4  T.  B.  5U  ;  ante,  487.  Non  taiuit 
is  not  pleadable  to  a  cognizance  for  rent  in 
avrear  under  a  demise  of  a  receiver  in  chancery, 
4  Bing.  2. 


(I)  In  Ohio  in  replevin  the  plsuntiff  may  put  in  a  double  replication.  Colter  v.  Doty,  5 
Ohio,  393  ;  Middleton  r.  Quiglcy,  7  Halst  351.  A  plea  of  no  rent  in  arrear  is  an  admission 
of  the  demise  and  of  the  title  of  the  defendant,  as  laid  in  the  avowry.  Alexander  t;.  Harris, 
4  Cranch,  299 ;  Hill  v,  Wright,  2  Esp.  260 ;  Hill  v.  Millei:,  5  Seig.  &  Bawle,  255.  Henco 
the  advantage  of  also  pleading  non  demisit.  The  general  principle  is,  that  any  thing  may  be 
given  in  evidence  under  tlie  general  issue,  which  shows  uiat  no  right  of  action  ever  exist- 
ed ;  and  in  some  cases  facts  may  be  shown  which  prove  that  no  right  of  action  existed 
at  the  commencement  a/"  the  suit.  In  rfefcf  for  rent,  the  defendant,  under  the  plea  of  nil  dihet, 
may  show  an  eviction  oy  the  plaintiff.  But  in  covenant,  an  eviction  cannot  bo  proved,  unless 
pleaded.  Riens  in  carere  is  tiie  general  issue  to  an  avowry  for  rent ;  and  under  it  an  eviction 
may  be  shown.  Lewis  v.  Payn,  4  Wend.  423.  If  the  lord  or  lessor  disseises  or  ousts  tfao 
tenant  or  lessee  of  any  part,  the  whole  rent  is  suspended.  (9  Coke,  185.)  This  principle  was 
recognised  and  adopted  in  Dp^tte  v.  Pendleton,  8  Cowen,  728.  In  that  case  it  was  said 
that  such  defence  could  be  given  in  evidence  under  a  plea  of  eviction  only;  that,  how- 
ever, was  an  action  of  covenant.  In  which  there  is  no  general  issue.  In  the  case  of  Watts 
r.  Coffin,  11  Johns.  499,  it  waa  said  by  Vaw  Ness,  Justice,  than  an  eviction  to  produce 
an  apportionment  or  a  suspension  of  the  ren^  must  be  of  ptot  or  tiie  whole  of  the  thing 
demist 


f)91a 


OF  THE  SETERAL  BSPUGATIONS. 


PLCAS  I!r 

UAB  IN 

RKPLBTIH. 


arrcar,  he  may  plead  rien  in  arrere  as  to  part,  and  a  tender  of  the  resi- 
due (k)  (1). 

To  an  avowry  or  cognizance  by  a  freeholder,  or  a  copyholder,  or  his 
tenant,  for  a  distress  damage  fecuant^  the  plaintiff  may  deny  his  title,  and 
conclude  to  the  country  or  state  his  own  title  specially,  and  conclude  with 
a  traverse ;  though  the  former  seems  preferable  (m).  So  the  plaintiff  may 
in  his  plea  in  bar  state  a  demise  to  liimself  from  the  defendant  (n)  ;  or  a 
right  of  common  in  the  locus  in  quo  either  as  a  ireeholder  or  copyholder, 
[  *592  ]  or  as  his  tenant  (o).  In  general,  a  *freeholder  claims  a  right  of  common 
by  prescriptions  (jpi)  ;  and  a  copyholder  grounds  tlie  right  upon  a  custom 
within  the  manor,  either  for  all  copyholders  witliin  the  manor,  or  for  flie 
tenant  of  the  defendant's  land  in  particular  (jf).  Where  the  copyholder 
claims  common  or  other  profit  in  tlie  soil  of  a  stranger,  which  is  not  parcel 
of  the  manor,  he  must  prescribe  in  the  name  of  the  lord^  viz.  tliat  the  lord 
of  the  manor  and  his  ancestors,  and  all  those  whose  estate  he  hath,  have 
immemorially  had  common,  &c.  in  the  locus  in  quo  for  themselves  and 
their  customary  tenants  (r).  So  the  plaintiff  may  plead  in  bar  a  right  of 
way  over  the  locus  in  quo  (5)  ;  or  in  excuse  for  the  cattle  having  been  in 
the  locus  in  quo^  he  may  plead  defect  of  fences,  which  the  defendant  ought 
to  have  repaired  (/)  ;  so,  admitting  tliat  the  cattle  trespassed  in  the  locus 
in  quo^  the  plaintiff  may  traverse  that  tlie  distress  was  made  wliilst  the 
cattle  were  damage  feasant  (u)  ;  or  may  plead  a  tender  before  the  impound- 
ing (x).  It  should  seem  that  in  the  case  of  a  distress  damage  feasant,  the 
plaintiff  might  plead  in  bar,  that  the  avowant,  after  making  the  distress, 
used  the  cattle,  or  otherwise  became  a  trespasser  ab  initio  (y)  (2). 


In  trespass  to  persons,  if  the  defendant  has  pleaded  son  assault  demesne 
and  self  defence,  or  a  defence  of  a  father,  mother,  son,  &c.  or  any  other 
TRESPASS.  piQ^  merely  in  excuse  (3)  of  an  injury  to  tlie  person,  (and  not  a  justifica- 


REPLTCA- 
TIOXS  IN 


(l)  Potty  vol.  iii.;  ClifL  Ent  646;  Com. 
Di^.  Pleader,  3  K.  20. 

(m)  Post,  vol.  iii. ;  2  Sannd.  206  a,  note  22 ; 
1  Saand.  103  .b ;  t  Go.  63,  64. 

(n)  Postf  vol.  iii. 

lo)  Id.;  Com.  Dig.  Pleader,  3  K.  24. 

(/>)  Post,  vol.  iii. ;  Com.  Dig.  Pleader,  3  K. 
24 ;  1  Sauad.  348,  note  10. 

(q)  Id,;  1  Saand.  348,  note 8,  11. 

(r)  I  Saand.  349,  note  11  ;  Com.  Dig. 
Pleader,  3  K.  84 ;  see  forms  referred  to,  post, 
vol.  iii. 

(s)  Com.  Dig.  Pleader,  3  K.  24 ;  post,  vol.  ill. 


(t)  Poet,  vol.  iii. ;  2  Saond.  284  c  285,  n.  4  ; 
289,  n.  7  ;  2  Hen.  Bla.  527. 

{u)  S  Esp.  Rep.  95. 

{x)Post,  vol.  iii. ;  Com.  Dig.  Pleader,  3  K. 
23;  Bui.  N.  P.  60;  Lntw.  1596;  1  Campb. 
285 ;  I  Taunt  261,  S.  C.  et  vide  1  Bing.  341  ; 
8  Moore,  234,  S.  C. ;  4  Bing.  230;  2  Moore, 
454,  S.  C. 

(y)  Com.  Dig.  Pleader,  3  K.  20 ;  Bac.  Ah. 
Trespass,  B. ;  3  Wils.  20;  1  M.  &  P.  802 ; 
ante,  138.  Aliter  in  tlie  case  of  a  distress  for 
rent,  cmte,  138. 


(1 )  There  can  be  no  such  thing  as  a  general  issue  to  an  avowry ;  but  some  special  point  mast 
be  traversed.    Hill  v.  Miller,  5  ^rg.  &  Kawle,  357. 

(2)  Ace.  Hopkins  v,  Hopkins,  10  Johns.  369. 

(3)  That  the  general  replication  de  injuria  Is  good  only  where  the  defendant  pleads  matter 
in  excuse,  see  Lytle  v.  Lee,  5  Johns.  112 ;  Hyatt  v.  Wood,  4  Johns.  150  ;  Plumb  v,  M'Crea,  IS 
Johns.  491 ;  Strong  v.  Smith,  3  Caines,  164;  Hannen  r.  Edes,  15  Mass.  347  ;  Coffin  v.  Bassett^ 
2  Pick.  359.  But  in  New  York,  where  in  an  action  of  trespass,  the  defendant  under  the  ad 
for  the  more  easy  pleading  in  certain  suits,  (se.*ts.  24.  c.  47.  s.  2.  1  R.  L.  155,)  pleads  tliat  tbe 
supposed  trespass  was  done  by  authority  of  a  statute  of  this  State,  without  expressing  any 
other  matter  or  circumstance  contained  in  such  statute,  the  plaintiff  must  reply  ae  iujuna,  te. 
concluding  to  the  country ;  and  a  special  replication^  concluding  wi^  aa  averment,  is  bod. 
Comly  v.Xockwood,  15  Johns.  I86t 
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tion  under  process  of  a  court  of  record,  the  replication  or  general  traverse  »eplica- 
de  injuria^  or  de  son  tort  dememe,  the  qualities  of  which  will  be  explained  x^gpj^. 
hereafter,  is  in  general  proper  if  the  plea  be  wholly  untrue  (z)  (1).  And 
tliis  general  replication  will  suffice,  though  title  be  alleged  as  inducement ; 
as  if  to  a  declaration  for  an  assault  and  battery,  the  defendant  plead  that 
he  was  possessed,  (or,  according  to  some  cases,  seized  in  fee  (a)  of  a 
close,  ana  had  cut  his  com,  and  that  tlie  plaintiff  came  to  take  it  away, 
and  the  defendant,  in  defence  thereof,  assaulted  the  plaintiff,  de  son  tort  * 
is  a  good  replication  (6).  But  if  the  plea  be  true,  and  the  plaintiff  did 
in  fact  commit  what  in  point  of  law  amounted  to  the  first  assault,  but  can 
jvMify  it^  *he  must  reply  specially^  confessing  and  avoiding  the  plea  as  [  *693  ] 
if  the  plaintiff  did  in  fact  make  the  fii*st  assault  in  defence  of  his  father, 
son,  &c.  or  to  turn  the  defendant  out  of  his  house,  whereupon  the  defend- 
ant assailed  and  beat  the  plaintiff,  (his  answer  to  the  plea  must  be  replied 
specially  ((?).  So,  if  the  defendant  has  pleaded  son  assault  demesne  in 
oefence  of  the  possession  of  his  close,  and  tlie  plaintiff  claim  a  right  of 
way  over  it,  he  must  specially  reply  such  right  of  way,  and  that  he  was 
upon  the  land  in  the  exercise  of  such  right  (c2).  It  is  said,  that  if  the 
defendant's  battery  were  outrageous,  or  more  than  was  necessary  for  self- 
defence,  that  matter  should  be  so  replied  (c).  And  matter  in  aggravation 
or  an  excess,  must  be  new  assigned  (/).  So  where  to  assault  and  battery 
the  defendant  pleaded  that  the  plaintiff  was  his  appi^entice,  and  behav- 
ed saucily  and  refused  to  obey  his  lawful  commands,  and  that  he  mod- 
erately corrected  him,  and  tlie  plaintiff  replied  de  injuria,  the  full  Court 
of  exchequer  held,  that  under  that  replication  the  plaintiff  could  not  in- 
sist that  tlie  chastisement  was  immoderate,  because  that  matter  should 
have  been  specially  replied  (^).  So,  if  there  be  only  one  count  in  the 
declaration,  and  the  defendant  has  pleaded  son  assault,  and  there  have 
been  two  distinct  assaults,  one  excusable  and  the  other  not,  the  plaintiff 
should  not  reply,  but  should  new  assign  another  assault  (A)  ;  but  if  there 
be  several  counts  in  the  declaration,  equal  to  tlie  number  of  assaults,  tliis 
would  be  unnecessary  and  improper  (i).  The  course  which  the  plaintiff 
should  adopt,  if  the  defendant  plead  that  the  two  assaults  mentioned  in  dif- 
ferent counts  are  one  and  the  same,  and  then  show  matter  justifying  in  tho 
same  plea  one  assault  only,  has  already  been  pointed  out  (A).    Where  tho 


(z)  Posty  vol.  iii. ;  Com.  Biji^.  Pleader,  F. 
18  ;  Cro.  Jac.  224;  Yelv.  157 ;  Willes,  64, 101  ; 
1  B.  &  P.  80. 

(a)  Post,  594 ;  9ed  gucare,  see  Willes,  100 ; 
101. 

(6)  Com  Dig.  Pleader,  F.  21;  id.  18;  2 
Saund.  295  b,  n.  1. 

(r)  Past,  vol.  iii. ;  Carth.  280 ;  1  Salk.  407  ; 
Sk'ii.  387;  7  Moore,  83;  7  Taqnt  156;  and 
aee  2  Bla.  Rep.  1165,  S.  P. ;  and  see  in  ^ne- 
ml  when  or  not  a  repll^ation  de  injuria  is 
proper,  Price  v.  Peck,  1  Bing.  N.  C.  386,  7 ; 
Hosker  v.  Nize,  1  Crom.  M.  &  Kos.  258.  When 
the  defendant  mast  prove  all  the  pronnds  of 
justification  stated  in  his  plea,  Bees  r.  Taylor, 
1  Harr.  15. 

(d)  Post,  vol.  iii. 

(e)  Neville  v.  Cooper,  2  Crom.  ft  M.  850 ; 


Reecc  v,  Taylor,  1  Har.  &  Wol.  15 ;  Price  v. 
Peck,  1  Bing.  N.  C.  386,  887 ;  7  Moore,  33 ; 
2  Campb.  176;  3  Wils.  20 ;  5  R.  &  A.  220; 
aemble.  Skin.  837 ;  Willes,  17 ;  I  Selw.  N.  P* 
29,  note  9  ;  sed  quaere,  if  not  sufficient  to  reply 
de  injuria  f  Gilb.  C,  P.  154;  8  T.  R.  81. 
And  Lord  Tcnterdcn,  C.  J.  at  Nisi  Prius,  sig- 
niiied  that  ho  was  of  this  latter  opinion ;  and 
see  Reece  v.  Taylor,  1  Harrison,  R.  15, 16,  per 
Littled^e.  J. 

if)  2  Campb.  176.  177,  629;  10  East,  73; 
7  Moore,  33.    As  to  new  assignments,  see  post, 

(y)  Penn  v.  Ward,  Exchequer,  Westmin- 
ster, 5  June,  1835. 

(h)  Post,  vol.  iii. ;  1  Saund.  299,  note  6. 

(t)  Id,  ibid, 

{k)  ^Rte,  414;  R.  M.  118. 


(1)  See  Sampson  v.  Henry,  11  Pick.  879;  M'Dermot  v.  Kennedy,  1  Haning.  143;  Gates  v. 
Laonsbory,  20  Johns.  427, 
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iw       justification  is  under  a  writ,  warrant,  or  other  process  of  a  court  of  record j 
rftf^To '   the  plaintiff  cannot  rely  de  injuria  generally,  putting  the  whole  of  tl^ 
pereons.     plea  in  issue  (I) ;  but  must,  according  to  the  facts  of  each  particular  case, 
either  specifically  deny  the  issuing  of  the  writ,  or  the  making  of  the  war- 
rant (m),  or  protest  the  writ  or  warrant,  which  in  effect  admits  it,  and 
[  *594  ]  reply  de  injuria  *as  to  the  residue  (n).    If  the  parties  have  been  guilty 
of  any  illegal  conduct,  as  undue  riolence,  or  an  imprisonment  Ibeforc  the 
issuing,  or  after  the  return  of  tlie  writ,  the  plaintiff  should  reply  the  facts, 
or  new  assign  (o)  ;  and  matter  which  shows  tlie  defendant,  by  subsequent 
misconduct,  became  a  trespasser  ab  initio  Q)),  should  be  specially  repli^ 

(9)  (1). 

2diy.  To  In  trespass  to  personal  property,  where  the  defendant  has  in  his  plea 
personalty,  merely  justified  in  his  oum  rigkt^  the  chashug  cattle,  or  removing  personal 
property  from  a  close,  &c.  whereof  he  was  possessed^  the  plaintiff  may 
reply  de  injuria  generally  (r) ;  and  it  appears  to  have  been  considered 
that  this  replication  would  also  suffice,  where,  in  a  similar  plea,  it  is 
stated  that  the  defendant  was  seized  in  fee  («) ;  and  altliough  when  die  de- 
fendant had  justified  as  servant  of  another  (f)  ;  or  under  a  distress  for  rent 
(li)  ;  or  the  taking  and  impoundinffy  and  not  merely  the  chasing  of  cattle,  &g. 
(x)  ;  it  has  been  considered  that  tliis  general  replication  will  not  suffice, 
that  doctrine  was  doubted,  and  it  has  been  recently  decided  that,  although 
the  defendant  has  justified  as  servant  of  a  third  person,  de  injuria  may  be 
replied  (^).  And  in  cases  where  this  g^ieral  replication  might  not  be  bad 
on  demurrer,  it  may,  nevertheless,  be  advisable,  and  in  some  cases  neces- 
sary, to  reply  specially ;  as  if  there  be  two  tenants  in  common,  and  one 
bring  trespass  against  the  other  for  taking  his  cattle,  to  which  the  defend- 
ant pleads  that  he  took  them  damage  feasant;  in  tliis  case  it  seems,  tliat 
the  plaintiff  ought  to  reply  specially  that  he  was  tenant  in  common  with  the 
defendant,  and  to  show  that  he  was  not  a  trespasser  (e).  But  if  tlie  jus- 
tification be  under  b.  fieri  facias^  or  other  process,  tlie  replication  must  not 
be  de  injuria  generally  but  must  state  the  particular  answer  to  the  plea^  as 
in  the  case  of  trespass  to  persons  (a).  Wliere  the  answer  to  a  plea  conr 
fessesy  and  avoids  it  the  replication  should  be  special ;  thus  the  plaintiff 
ought  to  reply  his  right  of  common,  or  defect  of  fences,  to  a  plea  of  a  dis- 
tress daTnage  feasant  (6)  ;  or  he  may  show  that  the  plaintiff  converted  such 
distress  to  his  own  use  or  abused  it  (e). 

sdly.  To        In  trespass  to  real  property^  the  plaintiff  might  to  the  plea  liberum  ten- 

realty. 

*                  (/)  6  Co.  Q7  a;  Com.  Dig.  Pleader,  F.  19,  Seiind.  295  a,  n.  1 ;   7  Price,  670,  S.  P.; 

80.  Wllles,  52,  202 ;  sed  vide  Willes,  103 ;  1  B.  & 

(m)  1  Sannd.  299  b.  P.  60 ;  12  Mod.  682  ;  mdpost. 

in)  Post,  vol.  iu.  (t)  WiUea,  99 ;  1  B.  &  P.  80. 

(o)  Post,  vol.    m. ;    1    Saund.    299,  n.  6 ;  iu)  Willes,  52. 

Latw.  1436  ;  Skin.  387  ;  Com.  Dig.  Pleader,  far)  Willes,  101, 102  ;  Cro.  Jao.  226. 

8  M.  16;  2  T.  R.  172;  2  Campb.  176,  177;  (y)  Pi^ot  v.  Kemp,  1  Crom.  &  M.  197; 

16  East,  85  ;  7  Moore,  33 ;  see  jMMt.  and  see  in  general  Bardons  v.  Selb^r^  in  Ex- 

p)  As  to  which,  ante,  172.  chequer  Chamber,  1  Crom.  &  M.  500. 

igj  5  B.  &  C.  485,  supra,  n.  (o).  {z)  1  East,  218. 

[r)  I  East,  212;  1  Crom.  &  M.  197;  post,  (a)  Ante,  593  and  notes. 

Tol.  lii.  h)  Post,  vol.  iii.    See  1  M.  &  P.  783. 

(f)  1  East,  212;  Yelv.  157  ;  Lntw.  221 ;  1  (c)  8  Wik.  36;  1  Salk.  221 ;  Cro.  Jac  147; 

Brownl.  215;  Com.  Dig.  Pleader,  F.  21;  2  pose,  vol.  iii. 


(1)  CiutiB  V,  Canon,  2  N.  Hamp.  539 ;  Hannon  v.  Edes,  15  Mm.  347, 
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entmUum^  ^ply^  according  to  the  fieu^ts,  in  either  of  fbur  Vays  (1).  1st,  ^ 
If  the  name  or  abuttals  of  the  close  had  been  so  mmutelj  stated  in  tlie  ^^'^^^^ 
dedaratiou  that  there  could  be  no  question  what  close  was  alluded  to  (d),  reJij, 
and  the  plaintiff's  title  was  inconsistent  with  the  defendant's,  as  if  the 
plaintiff  insist  that  the  locus  in  quo  is  liis  freehold,  or  the  freehold  of  an- 
other person,  then  the  replication  should  deny  the  defendant's  title,  by  re- 
plying, that  it  is  the  plaintiff's  or  the  third  person's  freehold,  and  not  the 
defendant's,  and  should  conclude  to  the  country ;  or  the  replication  may 
merely  deny  that  the  close  is  the  defendant's  freehold,  which  latter  mode 
ig  proper  where  the  plaintiff  is  not  entitled  to  the  freehold  (e) ;  or,  2dly, 
If  the  plaintiff  derive  title  imder  the  defendant,  tlien  he  must  traverse  his 
plea,  but  confessing  the  defendant's  title,  must  reply  the  lease  or  some 
other  title  under  him,  concluding  witli  a  verification  (/) ;  or  3dly,  If  the 
plaintiff  has  a  middle  case,  and  neither  derives  a  title  under  tlie  defend- 
ant, nor  has  a  title  inconsistent  with  the  defendant's,  he  may  reply,  that 
before  the  defendant  had  anythuig  m  the  premises  another  person  was 
seized,  and  made  a  lease  for  years  to  a  person,  under  whom  the  plaintiff 
claims,  stating  his  derivative  title,  witliout  either  expressly  confessing  or 
denying  the  defendant's  plea,  and  concluding  with  a  verification  (g-) ;  but, 
4thly,  If  the  declaration  be  general,  witliout  naming  the  locus  in  quo  or 
the  abuttals,  and  there  be  any  reason  to  apprehend  diat  tlie  defendant  has 
any  land  in  the  same  parish,  the  plaintiff  must  always  have  new  assigned, 
setting  out  the  locus  in  quo  with  more  particularity  (A)  (2).  The  doctrine 
of  new  assignment  will  be  considered  in  a  subsequent  part  of  the  work. 

Where  in  trespass  qaare  clausum  fregit  the  .defendant  in  liis  plea  claims 
an  interest  in  the  land  (as  the  right  to  distrain  for  rent  ii^  arrear,)  a  repli- 
oation  of  de  injuria  is  bad  on  general  demiurer  (i). 

It  was  formerly  considered  &at,  if  the  defendant  justified,  as  servant  or 
bailiff  of  a  freeholder  or  termor^  the  plaintiff  could  not  traverse  tlie  defend- 
ant's authority,  because  he  would  leave  imanswered  Uie  other  parts  of  the 
plea,  and  thereby  admit  that  another  is  entitled  to  the  possession;  though 
if  both  parties  claimed  under  the  same  person,  tlie  command  was  always 
considered  as  traversable  (A).  But  now  it  is  settled  that  the  plaintiff  may 
in  all  cases  take  issue  upon  the  fact  of  the  defendant's  having  been  author- 
ized to  commit  the  trespass  (/)•  *If  the  defendant  in  his  plea  has  relied  [*596] 
on  a  possessory  title  derived  from  the  seisin  in  fee  of  a  stranger,  the  plain- 
tiff cannot  take  issue  on  the  matter  stated  in  the  plea  by  way  of  express 


(d)  It  is  now  neoessaiy  hj  Beg^.  Goi.  Hfl.  T. 
4  W.  4,  reg.  V.,  in  a  dekaraticn  in  trespass,  to 
8ta|p  the  aoattab  or  name,  or  other  description 
of  dose^  or  defendant  may  demur  specially,  anie^ 
520.  As  to  a  variance  or  ambiguity  in  abuttals, 
see  8  Bins:.  75. 

(e)  WlHcB,  225;  I  B.  &  C.  489;  2  D.  &  B. 
719,  B.C.y  poetf  vol.  iiL 

525 ; /Kwt,  vol.  iii. 
226. 
299  b.  c;  Steph.  2d  edit  265; 


#1V,  O.  KJ.,p06l. 

(/)  Willcs,  S 

(o)  Id.  225,  S 

•  (h)  1  Saund. 


Com.  Big.  Pleader,  3  M.  34;  7  T.  B.  835;  3 
Salk.  453;  6  Mod.  119;  Willes,223;  2  Taunt 
156;  2  B.  &  C.  918,  459;  post,  vol.  iii.  ace; 
Dycr^  23,  contra.    See  post, 

(i)  Hooker  v.  Nye,  1  Crom.  M.  &  Bos.  258; 
5  Tyr.  777,  where  see  most  of  the  modem  cases 
cited;  and  see  ante,  594,  note  (y). 

ik)  I  East,  245;  Cro.  Car.  586 ;  6  Co.  24  a. ; 
Salk.  107;  1  Saund.  347  c.  n.  4. 

(/)  11  East,  65. 


(1)  To  a  plea  of  Itberum  ienementum  the  plaintiff  cannot  reply  de  injuria  sua  propria,  Hyatt  i;. 
Wood,  4  Johns.  150.  In  trespass  quare  clausum  fregit,  if  the  declaration  be  general,  without  nam- 
ing the  locus  in  tpto,  or  the  abuttals  of  the  close,  and  the  defendant  pleads  liberum  tmementum,  upot 
which  the  plainuff  takes  issue,  instead  of  new  assigning;  the  defendant  verifies  his  plea  by  showing- 
tkle  (0  any  lands  in  the  town  where  the  pnmijses  are  i^/^ged  in  the  declamtion  to  be  situate.  Aus^ 
tin  V.  Morse,  8  Wend.  477. 

(2)  Collins  o.  Andrews,  6  Watts,  516. 
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'w       color  (»i),  but  may  deny  the  demise,  Ac.  to  the  defendant,  without  show- 
AWDMMiT  jjjg  g^j^y  ^-^j^  jj^  himself  (n) ;  or  may  reply  tliat  tlie  defendant,  before  ilie 

roJty,  ^  trespasses  were  committed,  demised  tlie  close  to  the  plaintiff;  or  if  tiie 
plaintiff  deny  the  title  of  the  party  imder  whom  the  color  is  given,  he 
should  show  his  own  title,  and  traverse  that  stated  by  the  defendant  (o^ ; 
and  if  the  plaintiff  insists  that  the  defendant's  tenancy  has  been  deter- 
mined by  a  notice  to  quit,  or  a  surrender,  or  forfeiture,  &o,  he  should  re- 
ply that  matter  specially  (p). 

To  a  plea  of  license^  the  plaintiff  may  reply  generally,  th&t  the  defend- 
ant of  his  own  wix)ng,  and  without  the  supposed  license,  committed  the 
trespasses,  concluding  to  the  country  (^) ;  or,  as  it  has  been  considered  if 
the  plaintiff  did  license  the  defendant  to  commit  some  acts,  then  he  should 
reply  a  i*evocation,  or  new  assign  that  he  brought  liis  action  for  other  dif- 
ferent trespasses  (r )  but  it  seems  that  if  tlie  license  only  extended  to  some 
of  the  trespasses,  and  that  other  trespasses  were  committed  at  different 
times,  and  not  covered  in  evidence  by  tlie  license,  then  the  general  repli- 
cation de  injuria  will  suffice  (*). 

To  a  plea  of  escape  of  cattle  ihrotigh  defect  of  fences^  which  the  plain- 
tiff ought  to  have  repaired,  it  is  said,  that  as  tlio  plea  contains  mere  matter 
of  excuse,  the  plaintiff  may  reply  de  injuria  (0^  or  he  may  deny  in  par- 
ticular the  obligation  to  repair,  or  the  defect  of  the  fences,  or  the  defend- 
anpt's  right  to  put  the  cattle  in  the  close  adjoining  tlie  locus  in  quo^  conclud- 
ing to  the  country  (w) ;  but  he  should  reply  specially  that  the  defendant 
turned  the  cattle  into  the  locus  in  quo,  or  that  they  were  unruly,  and  con- 
clude with  a  verification  (.r). 

To  a  plea  claiming  a  right  of  common,  the  plaintiff  cannot  reply  de  tii- 
juria  (^),  but  must  either  deny  the  seisin  in  fee  or  other  title  to  the  estate, 
as  appurtenant  to  wliich  the  defendant  claims  his  right,  or  may  deny  the 
right  of  common  as  stated  in  the  plea  (z)  (1),  or  that  the  cattle  were  the 
defendant's  own  commonable  cattle  levant  and  cauchant  upon  the  premi- 
[*597]  scs  (a),  concluding  to  the  country,  and  not  with  a  *fonnal  traverse  (A). 
But  it  is  said,  that  the  latter  case  where  the  defendant  has  turned  on  his 
own  commonable  cattle,  as  well  as  other  cattle,  the  plaintiff  should  new 
assign,  stating  that  he  brought  his  action  for  depasturing  the  common  with 
other  cattle,  and  ought  not  to  traverse  flie  levancy  and  couvhancy  (c).  Tlie 
plaintiff  may  also  I'eply  an  approvement  (rf) ;  or  he  may  reply  that  the  close, 
in  which,  &c.  had  been  incilosed  firom  the  common  more  tlian  thuty  years 


(m)  As  to  this,  see  antCy  529. 

\n)  2  Stra.  1238;  Fortes.  378;  Poph.  I, 
2. 

,{o)  Poph.  2;  Com.  Dig.  Pleader,  F.  13;  10 
East,  189. 

{p)  7  T.  R.  431;  1  Lev.  307;  pett,  vol. 
iii. 

{q)  II  East,  45;  post,  vol.  iii.;  1  Sannd.  103. 
b. 

(r)  1  Sannd.  300  af  2  Id,  5,  end  of  note  3. 
See  replication  of  a  waiver  fk  a  forfeiture,  2 
Campb.  629. 

(s)  11  East,  451;  seemsf. 

(t)  Willes,  54;  Bast.  Ent  631  a;  Com.  Dig. 


Pleader,  ^f.  29;  post,  638,  640. 

(u)  1  Sannd.  103  b;  Com.  Dig.  Pleader,  3 
M.  29  \po9t,  vol.  iii.  ^ 

(x)Fasf,  vol.  iii.;  Lutw.  1358,  1359;  Com, 
Dig.  Pleader,  3  M.  29 ;  Hast  Ent  621  a. 

&)9  Co.  67  a;  WiUes,  101;  16  East,  350; 
7  Price,  670. 

(z)  See,  however,  2  T.  &  J.  79;  jwsf, 
697. 

(a)  1  Bnrr.  320;  Willes,  100,  note  e.;  BoL 
N.  P.  93;  8  Co.  67  b. 

ih)  1  Sannd.  103  b. ;  poA,  vol.  iii. 
c)  1  Sannd.  346  d. 
d)  Post,  vol.  iu. ;  7  B.  &  C.  346. 


(1)  And  a  replication  to  a  plea  that  the  locus  in  quo  had  been  inclosed  bj  consent  of  the  loid, 
mast  state  that  after  the  inclosure  there  was  suffident  oonunoa  left  for  the  commoners.  Boger^  «. 
Wynne,  7  Dowl.  &  Bjl.  521. 


OF  THE  SEVERAL  BEPUCATIONS.  597 

And  enjoyed  adversely  (e).    But  it  seems  to  be  sufficient  in  these  cases,       >' 
merely  to  deny  the  existence  of  tlie  common  of  pasture,  <fec.  stated  in  the  ^'^** 
plea,  without  replying  specially,  &c.  (/).  reJty. 

If  a  public  or  private  right  of  way  be  pleaded,  the  plaintiff  may  deny 
the  way,  and  conclude  to  tiie  country,  and  he  may  also  new  assign  (^), 
or  allege  that  the  defendant  used  the  way  to  another  tenement  than  that 
alleged  in  the  plea  (A) :  or  to  a  plea  of  a  private  way,  the  defendant's  title 
may  be  denied  (t),  and  the  plaintiff  niay^  under  such  replication,  give  in 
evidence  an  order  of  justices  under  18  Geo.  8,  c.  78,*  s.  19,  and  55  Geo.  S, 
c.  68,  whereby  the  public  or  private  way  has  h&&i  stopped  (Ar).  But  where 
the  plaintiff  cannot  deny  the  plea,  and  only  insists  that  tlie  defendant  tres- 
passed out  of  the  way,  or  was  guilty  of  unnecessary  damage  in  removing 
an  obstruction,  or  actually  converted  the  materials  to  his  own  use,  in  order 
to  save  unnecessary  expense,  tlie  plaintiff  should  not  deny  the  right  of 
way,  but  should  merely  new  assign,  extra  viam,  &c.  De  injuria  generally 
cannot  be  replied  to  a  plea  justifying  under  a  right  of  way  (2).  If  the 
plaintiff  merely  traverse  a  non-existing  grant  of  a  way,  he  cannot  on  the 
trial  ^ve  evidence  to  show  tliat  the  supposed  grantor  was  not,  as  alleged 
in  the  plea,  seized  in  fee,  even  for  the  purpose  of  rebutting  the  presump- 
tion of  the  grant  (m).  And  under  a  general  traverse  of  a  custom'which 
^  is  laid  in  the  plea  to  exist,  with  a  certain  excqilAon  the  jdaintiff  cannot  con- 
tend that  he  is  within  the  exception  (n). 

The  replication  to  pleas  justifying  a  trespass  to  real  property,  under  ^ 
process  of  Courts  of  recordy  are  similar  to  those  in  trespass  to  persons,  in 
which  we  have  seen  that  the  plaintiff  cannot,  in  general,  put  in  issue  the 
whole  of  the  matters  in  the  plea,  by  replying  de  ir^uria  (p). 

The  replication  to  pleas  in  trespass  of  matters  in  discharge  in  general, 
resemble  those  in  assumpsit  (|»).  Thus,  if  a  release  be  pleaded,  the  rep- 
lication may  be  non  esit  faHum^  or  that  it  was  obtained  by  *fraud  (jq)  To  [*598] 
a  plea  of  accord  and  satis&ction,  the  plaintiff  may  deny  the  accord,  or 
state  that  it  was  for  another  trespass,  with  a  ia^verse  of  the  acceptance  in 
satisfaction  of  the  trespass  complained  of,  or  he  may  allege,  tliat  the  de- 
fendant was  guilty  after  the  accord  (r) ;  or  to  a  plea  of  a  distress  for  the 
same  trespass,  he  may  reply  tliat  the  cattle  died  in  tlie  pound  («) ;  or  to 
a  plea  of  tender,  that  no  tender  was  made,  or  that  it  was  insufficient  (f). 
And  to  a  plea  of  the  statute  of  limitations,  the  plaintiff  may  reply  a  writ, 
or  any  other  matter  of  which  he  could  avail  himself  in  the  action  of  as- 
sumpsit (u). 

(t)  2  B.  ft  0.  91S;  md  see  9  Taimt  156.  (m)  1  Crompt  &  Jenr.  4S. 

Bat  if  only  pwt  of  die  dose  wherein  the  ftl-  (n)  8  Y.  ft  J.  79. 

leged  trespass  was  committed  has  been  so  in-  jo)  AnU^  593. 

doaed,  the  plaintiflT  shoald  reply  so,  as  it  wonld  j/>)  As  to  these,  see  €mUt  582. 

be  incorrect  to  reply  the  Ymoid  dose  has  been  Vq)  Com.  Dig.  Pleader,  3  M.  12. 

inclosed,  id.  ib.  \r)  Id.  3  M.  13.    Sed  guttre,  if  the  plaintiff 

(/)  7  B.  ft  C.  34S.  ought  not»  m  sndi  case,  to  mw  aat^,  see  pott. 


(a)  1  Sannd.  103  b;  pott,  Tol.  ilL  rof.  iii. 

(A)  16  East,  350.  1$)  1  Salk.  248. 

(t)  Post,  vol.  iii.  U)  Thomp.  Ent  304;  post,  TuL  iiL;  Com. 


{k)  1  East,  64;   Selw.  N.  P.  1130.  Dig.  Pleader,  3  M.  36. 

(/)  8  Co.  67;  7  Price,  670;  Tidd,  6th  edit         (u)  Ante,  563,  and  notes. 
693. 
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II.    OF  THE  FORMS  AND  PABfTS  OF  REPUCATTONS. 

TITLE,  Ac  A  replication  before  the  recent  pleading  rules,  was  usually  entitled  in 
the  Court  and  of  the  term  of  which  it  was  pleaded ;  and  the  name^  of  the 
plaintiff  and  defendant  were  stated  in  the  margin,  thus,  ^^  A.  B.  against 
C.  D."  (x).  Where  any  new  matter  was  stated  in  the  replication  which 
occurred  pending  the  suit,  and  after  the  last  pleading,  as  the  death  of  ono 
of  several  plaintiffs  or  defendants  between  tlie  plea  and  replication,  this 
was  to  be  suggested  and  a  special  imparlance  was  then  stated  at  the  head 
of  the  replication  (y). 

Since  the  Beg.  Gen.  Hil.  T.  4  W.  4,t  the  same  practice  as  to  the  title 
of  the  Court  stiU  continues,  although  no  adyantage  could  be  taken  of  the 
omission.  With  respect  to  the  date  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1, 
is  express,  that  every  pleading  shall  be  entitled  of  the  day  of  the  month 
and  year,  when  the  same  was  pleaded,  unless  otherwise  specially  ordered 
by  the  Court,  or  a  judge.  The  nam£9  of  the  parties  should  be  accurately 
stated  in  the  margin  as  heretofore.  Imparlances  we  hare  seen  have  been 
abolished  (z)^  but  the  statement  of  recent  deaths  or  other  events  that  have 
occurred  within  eight  days  may  still  be  suggested  (z). 

The  Beg.  Gen.  Hil.  T.  4  W.  4J  reg.  9,  orders,  *'nor  shall  it  be  neces- 
sary in  any  replication  or  subsequent  pl^uling  intended  to  be  pleaded  in 
«  maintenance  of  the  whole  action^  to  use  any  allegation  of  praclvdi  non,  or 
to  the  effect,  or  any  prayer  of  judgment;  and  all  pleas,  replications,  and 
subsequent  pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall 
be  taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  tlie 
[*599]  whole  action,  or  m  'maintenance  of  the  whole  action,  provided  that  nothing 
herein  contained  shall  extend  to  the  cases  where  an  estoppel  is  pleaded." 
The  19th  reg.  directs  the  form  of  replication  to  a  plea  of  payment  of  m<mey 
into  Court.  The  title  of  the  Court,  date,  margin,  commencements  and 
conclusions  may  be  thus : — 

Com-  In  the  King's  Bench,  [or  "  C.  I*."  or  "  Exchequer  of  Plea»."] 

incncement  On  the day  ot A.  D.  1886. 

andconclu-  A.  B.  ^         The  plaintiff  as  to  the  said  first  plea  of  the  defendant,  and  whereof  he  hath  put  him- 
Fion,  with      agt.  >  self  upon  the  country,  doth  the  like, 
similiter.      C.  D. ) 

The  conclusion  to  a  special  plea  may  be  to  the  country,  as  thus,  ^^and 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  Ac."  or  with  a 
verification  thus,  "and  this  the  plaintiff  is  ready  to  verify."  If  the  repli- 
cation be  to  a  plea  affecting  only  a  part  of  the  cause  of  action,  tlie  form 
usually  begins  and  concludes  precludi  non,  and  prayer  of  judgment,  as 
before  the  recent  rules  (a). 

When  the  plea  concludes  to  the  country,  the  replication  consists  eith^ 
of  the  common  or  special  similiter.  The  first  is  "  and  the  plaintiff  doth  the 
like;"  and  the  latter  is  thus,  "and  the  plaintiff,  and  as  to  tlie  said  pleas 
of  the  defendant,  by  him  first  and  secondly  above  pleaded,  and  whereof 


n 


Ix)  See  forms,  post,  vol.  iii.  title  of  a  plea  will  in  general  here  apply,  see  aifii^ 

t)  Id.  455,  549. 
(z)  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,  and  (a)  8ee  the  several  forms,  pott,  vol  liL 

ante,  478.    The  obserrations  with  respect  to  the 

^^^^—  I  I        ■   I  I  I  ^»^— ^i^—^i— ^^i^^— ^.M^— 

t  See  American  Editor's  Prefiuse 
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he  hath  put  himself  upon  the  country,  doth  the  like  ;'*  and  the  plaintiff  to  a  tlek 
must  join  issue  or  demur,  and  caiuiot  reply  any  new  matter  when  a  plea  J'^q^^ 
concludes  to  the  country  (fr).  If  in  the  similiter  there  be  any  mistake  in  the 
the  names,  the  defendant  may  demur ;  but  where  to  an  issue  tendered  by  country. 
the  plaintiff,  the  defendant  has  added  the  simUiler  in  the  plaintiff^ s  name, 
tliis  defect  will  be  aided  after  verdict,  there  being  an  affirmative  and  nega- 
tive before.  It  was  once  held  that  the  want  of  a  simUiler  was  not  aided 
by  or  amenable  after  verdict ;  and  where  in  the  similiter  the  defendant's 
name  was  put  instead  of  the  plaintiff's  the  chief  justice  dismissed  the 
jury,  conceiving  he  liad  no  commission  to  try  the  issue ;  but  in  a  subse^ 
quent  case,  where  a  similar  mistake  was  made,  the  Court,  after  trial  of 
tlie  issue,  refused  to  arrest  the  judgment,  and  at  length  the  similiter  was 
allowed  to  be  inserted  after  verdict,  instead  of  the  "Ac."  upon  three 
grounds :  first,  that  it  was  an  omission  of  the  clerk ;  secondly,  tliat  it  was 
implied  in  the  '^  &c."  added  to  the  last  pleading ;  and  thirdly,  that  by 
amending,  tlie  Court  only  made  tliat  right  which  tlie  defendant  himself  un- 
derstood to  be  so  by  liis  going  down  to  trial  (r).  So  where,  to  a  rejoin- 
der concluding  with  a  verification,  *the  plaintiff,  instead  of  taking  issue  [  *600  ] 
and  concluding  to  the  country,  added  the  similiter^  and  took  down  the 
record  to  trial,  and  the  defendant  obtained  a  verdict,  the  Court  would 
not  grant  a  new  trial,  but  amended  the  record  (d).  And  where  the  parties 
had  gone  down  to  trial  upon  a  plea  which  had  not  been  traversed,  after 
verdict  for  the  plaintiff,  be  was  permitted  to  amend  by  adding  a  traverse 
(f) ;  and  in  a  qui  lam  action,  tlie  Court  of  King's  Bench,  after  verdict, 
directed  a  similiter  to  be  entered,  though  the  ol)jection  was  taken  on  the 
trial  (/).  But  in  the  Common  Pleas  it  should  seem  otherwise,  and  the 
want  of  a  similiter  is  a  ground  of  error  (g*),  or  for  setting  aside  the  ver- 
dict (A).  But  the  Court  will,  when  the  justice  of  tlie  case  requires,  amend 
the  record  by  the  insertion  of  a  similiter  (i)  (1). 


We  have  seen  that  a  plea  of  nul  iiel  record  concludes  with  an  averment  to  a  plea 
and  prayer  of  judgment  si  actio^  Ac.  except  in  tlie  case  of  a  judgment  in  tJ^l^beo 
Ireland,  &c.  (k}  (2).    If  the  plea  deny  a  record  in  the  same  Courts  the  ord,  ob 
replication  thereto  should  re-assert  the  existence  of  the  record,  and  con-  stating  a 
elude  with  a  prayer  that  it  may  be  viewed  and  inspected  by  the  Court,  *^^^^' 
and  a  day  is  given  to  the  parties  (/)  (8) ;  and  when  the  record  of  another 

(h)  Com.  Big.  Pleader,  R.  1 ;  Co.  Lit  126  P.  712,  71S ;  8  Dow.  Rep.  1 

• ;  Hiob.  271 ;  2  M.  &  Bel.  519.  (e)  5  T*ufit.  164 ;  3  Dowl.  608. 

(c)    Cowp.  407;   2    Saund.    819,  note    6;  (/)  1  Stark.  400;  S.C.  in  2  Chit  B.  25; 

Com.   Dig.  Plotvler,   B.  11,  12,  &c. ;  1  Stra.  and  6  M.  &  Sel.  50. 

551;    1    Stark.  400;    Tidd,  9th  ed.   924;    9  f 9)  2  Moore,  215. 

Moore,  741 ;    2  Bing.  884,   8.   0. ;    8  I>owl.  (A)  3  B.  &  B.  1 ;  6  Moore,  51,  S.  C. 

700.  (t)  2  Bin^.  884 ;  9  Moore,  741,  S.  C. 

Id)  I  New  Rep.  28.     At  to  the  nmiliier  see  \k)  2  Wils.  114;  5  East,  473;  ante,  485. 

ftilly  Scfthroak  v.  Care,  2  Dow!.  691 ;  Rawlin-  (I)  Post,  vol.  iii.j  2   Lutw,  1514;   Heme, 

son  V,  Konntre,  6  Oar.  ft  P.  951 ;  Clarke  v«  278;  Barnes,  896, 
Nicholson,  1  Gale,  21 ;  8  Dowl.  454 ;  6  Car.  A 

(I)  Soo  Shaw  V.  Redmond,  11  Serg  &  Rawie,  32.  An  issue  of  fact  is  not  complete  without 
the  similiter,  and  a  refusal  by  a  plaintiff  to  add  the  similiter  will  be  a  discontinuance  of  the  action. 
Earle  v.  Hall,  22  Pick.  102. 

(2;  Or  of  the  Circuit  Court  of  the  United  States.    Baldwin  v.  Hall,  17  Johns.  272. 
Share  v.  Becker,  8  Seig.  ft  Rawle,  296, 


(2; 
(3) 
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TO  A  PLEA  Coiirt  IS  denied,  the  replicatioii  re-asserts  4t,  and  a  day  is  given  to  tl>e 
TrBL^REc-  pl*^ii^tifF  to  bring  it  in  (w).     When  the  defendaiU  has  pleaded  a  record  of 
ORD,  OR     the  same  Goiu't,  the  replication  denying  it  concludes  with  a  vcrificatioii, 
STATING  A  and  a  day  is  given  to  the  parties  to  hear  judgment  (n)  ;  and  where  the 
RECORD,     dgfgjj^jant  has  pleaded  a  record  of  another  Court,  the  replication  of  nmt 
liel  record  may  either  conclude  by  giving  the  defendant  a  day  to  bring  it 
in  (o),  or  witli  an  averment  and  prayer  of  the  debt  and  damages,  &c.  Q  py» 
In  the  former  case  the  issue  is  complete  upon  the  replication  (9)  ;  but  in 
the  latter,  there  sliould  be  a  r^oiuder  re-^tsserting  tlie  existence  of  the  record 
(r)  ;  and  therefore  the  first  form,  being  the  most  concise,  is  obviously  pref- 
erable.   Where  matter  of /of:/,  as  well  as  matter  of  record,  is  properly 
put  in  issue,  tlie  replication  may  conclude  to  the  country  («)  (1). 


[  *601  ]  *Tlie  replication  to  a  plea  containing  new  matter,  and  therefore  of  ne- 
TO  A  8PE-  cessity  so  fi-amed  as  to  afford  the  defendant  an  opportunity  of  answering  it, 
ciAL  PLKA  may  be  considered  with  reference,  1st,  to  the  commencemetU ;  2dly,  the 
TOA^pE-  ^^Vi  ^^^9  ^^Yy  ite  conclusion.  The  commencement  of  tlie  replication  iu 
CIAL  PLEA  such  case  professes  wholly  to  deny  the  effect  of  the  defendant's  plea ;  the 
co!icLUD-  hody  shows  the  ground  on  which  that  denial  is  founded ;  and  the  concbisfim 
AVER™  ^  either  to  the  country  or  to  the  record,  if  it  merely  deny  the  plea ;  but 
cATioH.  if  the  replication  contaui  new  mcUter,  it  should  concbide  with  a  verificatiom^ 
and  a  prayer  that  judgment  may  be  awarded  in  tlie  plaintiff's  favor .(/). 

1.THEC0M-  1st.  The  Commencement  of  the  replication,  when  matter  of  Estoppel 
MENCE-  I3  fjQ  \^  replied,  after  stating  the  title  of  the  Court  and  term,  or  since  Beg. 
Gen.  Hil.  T.  4  W.  4.  rcg.  1,  f  the  day  of  tlie  month  and  year,  and  the 
names  of  the  parties  in  the  margin,  is  thus :  ^^  And  tlie  plaintiff  saith,  that 
the  defendant  ought  not  to  be  admitted  in  his  said  plea  to  aver,  that,  &c." 
{stating  fully  the  matter  alleged  in  the  plea,  which  the  replication  after- 
wards  shows  the  defendant  is  estopped  from  relying  on")  ^^  because  he  saith 
that,  &c."  (slating  the  matter  of  estoppel)  (u). 

Of  the  The  Beg.  Gren.  Hil.  T.  4  W.  4,  reg.  9,  seems  still  to  require  the  same 

^dudi  nm    ^^^^'^^  Commencement  as  regards  Estoppel  as  prevailed  heretofore. 

^.  '  When  tlie  replication  denied  or  confessed  and  avoided  the  plea,  it  com- 
menced  with  an  allegation,  technically  termed  tlie  predudi  turn,  and  which 
was  as  follows :  '^  And  A.  B.  as  to  tlie  said  plea  of  C.  D.  by  him  second- 
ly above  pleaded,  said  that  he  A.  B.  by  reason  of  any  thuig  by  C.  D.  in 
that  plea  alleged,  ought  not  to  be  barred  from  having  or  maintaining  his 
aforesaid  action  thereof  against  C.  D. ;  because  he  says,  that,  &c."  (x). 

(m)  Pott,yo\.  ill. ;  2  Salk.  566 ;  3  Bla.  Com.  (0  2  New  Bep.  363. 

330,331.  (u)  See  the  form,  pott,  \o\,  iii.;  3  £ut» 

(n)  Pott,  ToL  iiL    See  the  practice,  Tidd,  349  ;  Willes,  10;  CaJtb.  66,  67  ;  1  Saund.  257, 

9th  ed.  742.  276,  d.  1 ;  325  n.  1 ;  6  T.  R.  62;  pott,  603. 
o)  Scemw/,  vol.  iii.  (x)  2  Wils.  42.    If  the  plea  be  in  bar  of  the 

(p)  2  Wils.  113 ;  Banes,  161.  Jurthtr  maiotenaiioe  of  the  suit,  the  repIicatioQ 

Cq)  2  B.  &  P.  302.  should  be  finamed  accordingly,  4  East,  50S^ 

r)  Tidd,  9th  cd.  743.  503. 
t)  Sayer,  208,  209 ;  see  1  B.  &  Aid.  153. 


(l)  Share  r.  Becker,  8  Seig.  &  Bawle,  242 ;  Peter  v.  Stafibvd,  Hob.  244. 

t  See  American  Editor's  Fke&ce. 
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When  the  body  of  the  replication  only  contained  an  answer  to  a  part  of    »•  the 
the  plea,  the  commencement  then  was  to  recite  or  specify  tlie  part  intended  ^^'a^. 
to  be  answered ;  for,  should  the  commencement  assume  to  answer  the  whole  mbnt. 
plea,  but  the  body  contained  an  answer  to  part  only,  the  whole  replication 
was  insufficient,  and  so  vice  versa  (^).    In  this  case  the  form  ran  thus : 
"  And  A.  B.  as  to  so  much  of  the  said  plea  of  0.  D.  by  him  secondly  ^ 

above  pleaded,  as  relates  to  the  said  supposed  rec(^izance  in  that  *plea  [  *602  ] 
mentioned^  (according  to  the  fact,)  says,  that  he  ought  not  to  be  barred 
from  having  or  maintaining  his  aforesaid  action  thereof  against  him,  because 
he  says,  that,  &c."  (jittUing  the  answer  to  such  part  of  the  plea^  and  with 
the  proper  conclusion  thereto.^  The  answer  to  the  other  pare  of  the  plea 
commenced  as  follows :  ^^  And  A.  B.  as  to  the  residue  of  the  said  plea, 
saith,  precludi  non^  &c,  because,"  Ac.  (ar).  On  the  oilier  hand,  when  the 
matter  to  be  replied  was  equally  an  answer  to  several  pleas,  it  was  proper, 
in  order  to  avoid  expense,  to  answer  all  the  pleas  in  one  replication  (a)  ; 
and  the  replication  de  injuriiSj  suis  propriis,  absque  tali  cavsa  to  two  sev- 
eral justifications  by  different  defendants  in  the  same  action,  was  held  suffi- 
cient (ft) :  in  these  cases  the-  commencement  should  apply  to  and  profess 
to  answer  all  the  pleas.  So,  where  to  a  plea  by  an  executor  of  judgments 
outstanding,  the  plaintiff  replies  that  each  judgment  is  fraudulent,  &e.  he 
may  conclude  his  replication  with  one  verification,  or  with  a  separate  ver- 
ification to  an  answer  to  each  of  the  judgments ;  die  former  is  perhaps  the 
better  course  (c). 

The  above  form  of  precludi  non  is  still  admissible  and  sometimes  use- 
ful ;  but  the  Reg.  Gen.  Hil.  T.  4  W.  4,t  expressly  declares,  "  nor  shall 
it  be  necessary^  in  any  replication  or  subsequent  pleading  intended  to  be 
pleaded  in  maintenance  of  the  whole  action,  to  use  any  allegation  of  pre- 
cludi  non,  or  to  the  like  effect,  or  any  prayer  of  judgment;  and  all  pleas, 
replications,  and  subsequent  pleadings,  pleaded  without  such  formal  parts 
as  aforesaid,  shall  be  taken,  imless  otherwise  expressed,  as  pleaded  res- 
pectively in  bar  of  the  whole  action ;  j^rovided  that  nothing  herein  con- 
tained shall  extend  to  cases  where  an  estoppel  is  pleaded." 


It  is  first  to  be  observed,  that  the  Reg.  (Jen.  Hil.  T.  4  TV.  4,t  rcg.  8,    n.  the 
directs  that  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  ^b<>^^' 
any  subsequent  pleading ;  but  provides,  that  in  cases  where  local  descrip-  ^]^^l^^, 
lion  is  now  fequired,  such  local  description  shall  be  given.  ed. 

With  respect  to  the  body  of  the  replication,  we  have  seen  that  it  con- 
tains, either,  1st,  matter  of  estoppel ;  2dly,  a  traverse  or  denial  of  the 
plea ;  3dly,  a  confession  and  avoidance  of  it ;  or,  4tlily,  in  the  case  of  an 
evasive  plea,  a  new  assignment.  We  will  consider  each  of  these  in  the 
above  order. 

{y)  1  Saand.  28,  n.  3,  377,  378;  Com.  Dig.  124;  I  Sid.  39;  Telv.  65;  Com.  Dig.  Fleftder, 
Pleader,  F.  25 ;   Lutw.  241 ;  2  B.  &  P.  427 ;  F.  4  and  24  ;    Sammaiy  Treat  on  Pleading, 
Sommarj  0a,  Pleading,  72 ;  4  East,  503,  504.  71,  72;  «eef  vide  1  Leon.  139,  as  to  a  demur- 
See  further  as  to  the  qualities  of  a  replication,  rer. 
po9t,                                                                '  (6)  Id,;    1  Leon.   124;   Cro.  Eliz.  139;  1 

(z)    1   Saond.  337,  838 ;    see    the   forms,  Sid.  39. 


I,  Tol.  iii. ;  Lutw.  241 ;   Com.  Dig.  Pleader,  (c)  1   Saand.  838,  note  5;    1   Salk.  298, 

i.  812. 

(a)  See  the  form,  8  Wentir.  5;   1  Leon. 

f  See  American  Editor's  Pk&jo. 
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*Wlien  the  matter  which  operates  as  an  estoppel  (e)  ai)poars  on  the  face 
is^E  to  ^^^^^  declaration,  tlie  plaintiff  may  demur  to  a  plea  by  which  the  defcnd- 
K\(d),  ^  ^^^^  attempts  to  set  up  such  matter  as  a  defence  (/).  Thus,  if  iu  cove- 
nant on  a  lease  by  the  lessor,  tlie  defendant  plead  nil  habuit  in  ienemenlis, 
that  is,  in  effect,  that  the  lessor  had  no  title  to  or  interest  in  the  laiid.  Hie 
plea  will  be  defective,  because  the  matter  of  estoppel,  viz.  tlie  demise  bj 
deed  and  holding  tliereby,  appears  in  the  declaration  (g*).  But  where  aa 
action  upon  a  lease  is  brought  by  a  party  who  claims  derivatively  from  tiie 
lessor,  in  which  case  the  declaration  must  show  the  lessor's  title  and  the 
derivative  title  of  the  plaintiff,  it  is  competent  to  the  defendant  to  deny 
that  the  lessor  had  the  particular  title  alleged  in  the  declaration  (A). 

If  the  matter  of  estoppel  do  not  appear  from  the  anterior  pleading,  tlie 
replication  must  expressly  show  such  matter  and  rely  thereon,  and  there 
must  bo  an  appropriate  commencement  and  conclusion  to  tlie  replication ; 
or  by  replymg  an  estoppel  witliout  relying  upon  it,  the  advantage  of  the 
cslappel  as  such  may  often  be  lost  (t).  As  where  in  debt  for  rent  on  a  de- 
mise by  indenture  by  one  who  has  nothing  in  the  land,  (the  declaration  not 
showing  the  deed  (A), )  tlie  defendant'plcads  wf  habuil  in  tenemeniiSj  if  the 
plaintiff  reply  that  he  had  a  sufficient  estate  to  make  tlie  demise,  he  loses 
the  benefit  of  the  estoppel ;  but  if  he  reply  that  the  lease  was  made  by  in- 
denture^ and  conclude  vnde  petit  judicium^  if  the  defendant  shall  be  admit- 
ted to  plead  the  plea  against  his  own  acceptance  of  the  lease  by  indeutiire, 
the  defendant  shall  be  estopped  (Z).  Where  the  demise  is  not  by  deed 
there  can  be  no  pleading  by  way  of  estoppel,  especially,  as  the  declaration 
^  may  by  virtue  of  the  statute  11  Geo.  2,  c.  19,  be  in  general  form  for  uso 
and  occupation :  but  it  must  be  remembered  tliat  in  general,  even  in  such 
case,  the  party  to  whom  the  premises  were  let,  or  his  assignee,  shall  Hot 
be  permitted  to  dispute  tlie  title  of  the  landlord  by  whom  the  former  was 
let  mto  possession,  or  the  title  of  assignee  of  such  lessor  (m)  (1).  So, 
[  *604  ]  if  in  a  declaration  in  debt  on  bond,  *not  showing  the  condition,  it  be  re- 
cited in  the  condition  that  a  fact  exists,  and  the  obligor  attempt  to  dispute 
such  fact,  the  plaintiff  may  reply,  setting  out  the  condition  and  relying  on 


{d)  See  express  reflation  as  to  matter  of 
eatoppel,  Reg.  Gen.  Hii.  T.  4  W.  4,  reg.  9. 

(e)  As  to  estoppel  in  general,  see  Co.  Lit. 
252  a ;  Com.  Dig.  Estoppel ;  Sceph.  Sd  ed.  238, 
260.  As  estoppel  arises  either,  1st,  From  mat* 
ter  of  record;  2dlv,  By  deed;  or,  3clly,  By  mat- 
ter in  pais,  id.    In  a  plea,  ante,  469. 

(/)  1   Sannd.  S25  a,  note  4;  2  Stra.  817; 
7T.  R. 
278. 


537 ;  8  Id,  487 ;  WUles,  13,  2  Taunt 


iff)  1  Sannd.  325  a,  note  4;  2  Td,  418, 
note  1. 

(A)  1  Sannd.  418,  n.  1;  ante,  487;  see 
8tcph.  2d  ed.  2 1 7.  In  covenant  by  the  assignee 
of  a  lessor,  if  the  declaration  allege  that  the 
lessor  was  seized  in  fee,  and  conveyed  by  lease 
and  release,  the  defendant  may  tmverec  the 
seizin  in  fee.    Seymour  v.  Franco,  after  Trini- 


ty Term,  1828,  7  Law  Joumid,  18,  K.  B.; 
and  Whitton  v.  Peacock,  in  C.  P.,  3d  Jane, 
1835,  Shcanuan,  attorney;  aji<e,  364;  4  Bing. 
403 ;  4  Moore,  5. 

(t)  1  Saund.  325  a,  n.  4 ;  and  see  Jerris^ 
Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9. 

U^)  Sec  ante,  364.  ^ 

[1)  1  Saund.  325  a,  note  4;  Ld.  Raym. 
1051 ;  Salk.  277  ;  6  T.  R.  62. 

(to;  See  5  T.  R. 4;  I  B.  &  Aid.  50 ;  4  M. 
&  Sel.  347 ;  2  Taunt  278 ;  1  Ring.  147 ;  f 
Campb.  11.  But  the  terminatum  of  the  Umd* 
lord's  title  after  the  letting  may  besliown, 
when,  2  Saund.  418,  n.  1 ;  4  T.  R.  682;  3 
M,  &  Sel.  516;  see  further  2  Bing.  54;  9 
Moore,  130,  S.  C;  4  Bing,  348,  356;  9  B.  & 
Cies.  245. 


(1)  In  an  action  of  debt  for  rent  reserved  by  indenture,  the  plaindif  may  state  in  his  dedans 
tion  the  substance  of  the  demise;,  and  is  not  bound  to  declare  upon  the  deed ;  and  if  the  defend- 
ant to  such  a  declaration  pleads  nil  habuit  in  tenementis,  ajctio  non  accrevit  infra  sex  annos  or  any 
plea  which  is  prima  facia  a  good  f^ea,  no  estoppel  appearing  on  the  record,  tKo  plaintiff  may  reply, 
that  the  demise  was  oy  indontorej  and  such  a  replication  wUl  not  be  a  departure.  Davis  v.  Snc^ 
maker,  1  Rawle,  135. 
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the  estoppel  (n).     Wliere  the  matter  in  question  has  been  tried  upon  a    'i-  the 
particular  issue,  betvreen  the  same  parties  in  a  former  suit,  and  there  has     f^^\ 
been  a  finding  thereon  by  the  jury,  such  finding  operates  as  an  estoppel  p^j,    *  ^' 
by  matter  of  record,  provided  it  be  specially  pleaded  and  relied  upou  as 
such  (o)  (1). 

As  a  species  of  estoppel  it  may  be  proper  here  to  notice,  that  if  in  debt 
on  a  bond,  conditioned  for  the  performance  of  covenants,  the  defendant 
falsely  plead  that  there  were  no  covenants  in  the  indenture  on  his  part,  the 
plaintiff  may  reply,  setting  out  the  indenture  containing  sucli  covenants, 
and  demur  (j)).  A  party  who  has  executed  a  deed  is  not  estopped  from 
denying  that  fact,  and  may  plead  non  est  factum ;  but  he  cannot,  (admit- 
ting his  deed,)  deny  its  operation  or  effect  by  a  plea  of  non  concessit,  &c. 
(2) ;  as  a  stranger  to  the  deed  is  permitted  to  do  (g). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  expressly  provides  "  that  nothmg  ExceptioDs 
herein  contained  shall  extend  to  cases  where  an  estopi^el  is  pleaded;"  so  in  Re^. 
that  the  above  regulations  in  pleading  estoppel  still  continue  in  force.         ^^-  ^^' 

The  second  description  of  replication  is  tliat  which  neither  concludes  re^.  9,  as  * 
the  defendant  by  matter  of  estoppel,  nor  confesses  and  avoids  the  plea,  but  to  estoppel. 
traverses  or  denies  the  truth  thereof,  either  in  part  or  in  whole  (r).     It  will  nfafof  the 
be  proper  to  consider  the  nature  of  these  replications  imder  the  following  piea. 
heads: — 

1st.  A  denial  of  the  whole  plea,  or  de  injuria,  Ac. 

{1st.    Wlien  allowed,  or  not  proper,  or  not  advisable. 
2dly.  The  form  of  such  replication. 
<   2dly.  A  denial  of  onlv  part  of  the  plea. 
( 1st.    Of  what  met. 
I  2dly.  The  mode  of  such  special  denial. 
3dly.  A  denial,  and  stating  a  particular  breach,  <fec. 

Tliere  is  no  real  distinction  between  traverses  and  denials;  they  are  the 
same  in  substance  («).  Any  pleading  by^diich  the  truth  of  the  opponent's 
allegation  is  disputed  is  termed  a  pleading  by  way  of  traverse  or  denial. 
Traverses  are  of  two  kinds,  general  or  special.  •Tlie  general  traverses  or  [*605} 
denials  were  the  general  issue  (i),  and  the  replication  de  injuria  sua  pro- 
pria, and  such  pleadings  as  simply  deny  a  particular  fact  pleaded  by  the 
adversary ;  the  special  traverse  in  its  strict  legal  sense  imports  the  tech- 
nical and  now  unusual  formal  traverse,  vrith  an  inducement  and  absque 
hocy  which  will  be  presently  explained  (w). 


1st  Of  the 
whoLe  plea. 


(n)  I  Sannd.  325  a,  note  4,  and  215,  note  2; 
6  T.  R.  62;  Willes,  9;  5  B.  &  Aid.  682;  1  B. 
&  C.  704. 

(o)  3  East,  346 ;  M'Clel.  &  Y.  509  ;  2  B.  & 
Aid.  662.  And  see  the  precedents  in  trespass 
for  mesne  profits,  where  to  a  plea  of  title  the 
recovery  in  ejectment  was  replied,  2  Rich.  C.P. 
444.  Any  confession  or  admission,  express  or 
implied  upon  the  pleadings,  operates  as  an  es- 
toppel in  a  subsequent  suit  between  the  same 
parties  as  to  tlie  matter  admitted,  Stcph.  238. 
As  to  the  eSSixi  of  a  protestation  to  prevent  this, 
w&^posL 


(p)  1  Saund.  316,  317,  318,  and  319. 

(9)  See  Steph.  2d  ed.  S39,  237;  3  Taunt 
278;  2  Bulstr.  55. 

(r)  See  in  general.  Com.  Dig.  PIcAdcr,  G.; 
Saund.  Index,  "Traverse"  Summary  Treat, 
on  Pleading,  75  to  80;  Steph.  2d  cd.  185  to 
231. 

(«)  Willcs,  224. 

\t)  But  since  the  Reg.  Gen.  Hil.  T.  4  W.  4, 
there  is  no  general  issue,  i.  e.  denying  every  al- 
legation in  a  declaration. 

(u)  1  Saund.  103,  n.;  Stephen,  2d  ed.  205. 


(1 )  Where  the  tenant  in  a  writ  of  entiy,  demanding  a  freehold,  pleaded  the  general  issue,  it  was 
held  that  he  had  thereby  admitted  in  the  record,  that  he  was  tenant  of  the  freehold;  and  was  there- 
fore estopped  from  proving  that  he  was  tenant  at  will  only.    Kelleran  v.  Brown,  4  Mass.  443. 

(2)  Stow  V.  Wise,  7  Conn.  214. 
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It  is  the  first  object  of  pleading  to  bring  the  point  in  dispute  between 
De.  the  parties,  at  as  early  a  stage  of  the  cause  as  possible,  to  an  i»9ue  or  point 
iiiaf of  the  which  is  not  multifarious  or  complex  (v) ;  and  therefore  the  issue  must  in 
j)iea.  general  be  single  (a:)  (1).     But  tliis  single  point  may  consist  of  several  facts 

K-Ao/^^l*^^  if  they  be  dependent  and  connected  (y)  (2) ;  and  therefore  where  in  tres* 
« P  ea.  p^g  ^j^^  defendant  justified  under  a  right  of  common,  and  the  plaintiff  in 
his  replication  traversed,  "that  the  cattle  were  the  defendant's  own  cattle, 
and  that  they  were  levant  and  cotiehant  upon  the  premises,  and  commona- 
ble cattle ; "  the  replication  was  on  special  demurrer,  assigning  for  a  cause 
that  it  was  multifarious,  holden  to  be  good  (2;).  So,  according  to  tlic 
first  resolution  in  Crogate's  case,  to  a  justification  under  proceedwgs  m  the 
Admiralty  Court,  Hundred  Court,  or  County  Court,  or  any  other  Court 
which  is  not  of  record j  de  injuria  sua  propria  is  good ;  all  being  matter  of 
fact  and  making  but  one  cause  of  justification  (a).  And  in  a  late  case, 
where  in  an  action  for  maliciously  suing  out  a  commission  of  bankruptcy 
against  the  plaintiff,  the  defendant  pleaded  that  the  plaintiff  being  a  trad- 
er, and  being  indebted  to  the  defendant  in  the  sum  of  iElOO  became  bank- 
rupt, whereupon.the  defendant  sued  out  the  commission ;  and  the  plaintiff 
replied  de  injuria  sua  propria^  on  demurrer,  a^-^igning  for  cause  that  the 
plaintifiT  by  his  replication  had  attempted  to  put  in  issue  tlie  distinct  facts, 
the  act  of  bankruptcy,  the  trading,  and  the  petitioning  creditor's  debt;  it 
was  held  that  these  three  &cts  constituted  but  one  entire  proposition,  aiid 
that  the  replication  was  therefore  good  (ft).  Indeed,  in  some  cases  the 
traverse  or  denial  must  consist  of  more  than  one  fact,  for  it  is  another  rule 
that  in  a  traverse  the  plaintifiT  cannot  narrow  the  title  set  up  by  the  defend- 
ant (tf).  And  the  reason  why  the  general  replication  de  injuria^  which 
will  presently  be  fully  explained,  cannot  in  many  instances  be  adopted,  is 
not  because  it  puts  two  or  three  things  in  issue  ((2). 

*In  actions  on  contracts  and  in  replevin,  the  replication  usually  denies 
^'']'  /^VT  the  material  facts,  or  one  of  the  facts  alleged  in  the  plea,  with  particularity 
as  ilvrfem-  ^^^  i"  cxprcss  words  (e).  But  we  have  seen  that  de  injuria  may  be  prop- 
>na,  when  er  in  assumpsit,  case,  covenant,  or  replevin  (/).  If  a  replication  deny 
allowed  or  ^j^q  ^^^/^  of  a  plea,  yet  proof  of  so  much  as  in  justice  entitles  plaintifiT  to 
or  adviM^  Tccover  wiU  suffice  (^).  in  trespass,  and  in  actions  on  the  case  for  slander, 
bic.  the  replication  containing  a  general  denial  of  the  whole  plea  sometimes  oc- 

curs, and  is  termed  ^  replication  de  injuria  sua  propria  absque  tali  causa^ 


[*G06] 


{v)Vn\\es,  S04,  54;  1  East,  217;  1  Burr, 
320 ;  Summary  Treat,  on  Pleadipff,  77> 

(x)  Id.  lUd, 

iy)  I  Burr.  320;  Willes,  100,  n,  e.;  Bui.  N, 
P.  93;  8  Co.  C7  b;  2  B.  &  C.  908* 

{z)  1  Burr.  320;  Willes,  100,  n.  c.;  Bui.  N. 
P.  93;  8  Co.  67  b;  and  see  1  Crom.  &  M.  500. 

(a)  8  Co.  67  b;  Willes,  101,  note  c. 

h)  2  B.  &  C.  908;  4  D.  &  R.  579,  S.  C; 
viae  4  B.  &  Cres.  353. 

(c)  4  T.  R.  157;  Summary  Treat  on  Plead- 
ing, 78. 

{d)  1  B.  &  P.  80;  2  Sannd.  295  a,  note;  I 
Bing.  N.  C.  644.    When  a  replication  travers- 


ing tlie  ufhde  of  a  plea  is  bad,  see  Moore  v. 
Boulcott,  5  Moore  &  Scott,  122;  3  Dowl.  145, 
8.  C.  De  injuria  to  a  plea,  justifying  an  ex- 
pulsion from  a  house  as  servant  oi  lavnul  occa- 
pier,  is  good,  1  Crom.  &  M.  197;  and  is  good 
as  a  plea  in  bar  to  an  avowry  for  poor  rate,  1 
Crom  &  M.  500. 

(«)  In  replevin,  the  replication  de  injuria  it 
was  said,  never  occurs.  Finch.  Law,  396 ;  1  B. 
lb  P.  70;  but  see  1  Crom.  &  M.  197,  500. 

(/)  Ante,  583,  584. 

Ig)  See  late  instance  in  Bradley  v.  Milnes,  1 
Bing.  N.  C.  664. 


In  Vide  Rogers  v,  Bxuk,  10  Johns.  400. 
2)  Vide  Strong  r.  Smith,  3  Caine^  160. 
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or  "  de  son  lort  demesne  sans  tiel  cause; "  (A)  or  if  2k part  of  the  plea  be    "•  thb 
admitted,  then  it  is  termed  de  injuria  absque  residua  causay  thereby  deny-  2dly!^i)c- 
ing  all  but  the  admitted  fact  or  facts.     This  replication  tenders  issue  upon  niaf  of  the 
and  compels  the  defendant  to  prove  every  material  allegation  in  his  plea  P^^^^^ 
(i),  and  therefore  it  is  frequently  advantageous  to  tlie  plaintiff  to  adopt  it,  ^^^g  ^\^^^ 
wjieu  by  the  rules  of  pleading  it  is  permitted  (1). 

In  general,  when  tlie  defendant's  plea  in  trespass  or  case  consists  merely  as  to  de 
of  matter  of  excuse ^  and  not  of  matter  of  right  or  interest  inconsistent  with  injuria, 
or  atfocting  the  right,  tlie  infringement  of  which  is  complained  of  in  the 
declaration,  whether  it  relate  to  the  person,  or  to  personal  or  real  proper- 
ty, the  general  replication  de  injuria  is  sufficient  (A:)*  And  in  tliese  cases, 
when  a  title  is  stated  merely  as  inducement  to  the  defence,  the  plaintiff 
need  not  answer,  or  particularly  deny  it,  because  it  is  merely  collateral  to 
the  matter  in  dispute :  but  there  is  a  material  difference  between  these 
ca^es  and  the  instances  in  which  the  plaintiff  makes  title  by  his  declaration 
to  any  thing,  and  the  defendant  in  his  plea  denies  the  title,  or  claims  an 
in'erest  in  the  subject-matter ;  for  then  the  plaintiff  must  reply  specially 
(/).  Thus,  in  an  action  for  an  assault,  if  the  defendant  plead  son  assault 
demesne y  or  that  ho  arrested  the  plaintiff  upon  hue  and  cry  levied  («*)  ;  or 
the  plea  be  moderate  correction  of  a  servant  for  his  neglect  of  service,  the 
general  replication  de  injuria  is  sufficient,  if  tlie  plea  be  untrue  (/i).  And 
though  such  excuse  for  the  personal  injury  may  be  stated  in  the  plea  to 
d  jpend  on  the  possessvm  of  land  or  personal  property  ;  as  if  the  defendaait 
j)lead  that  the  plaintiff  entered  upon  his  possession,  and  that  therefore  the 
defendant  mollUer  manus  *imposuit  to  remove  him  (o)  ;  or  if  the  plea  be  [  *607  ] 
that  the  defendant  was  seized^  &c.  as  rector,  and  that  the  tithes  were  sev- 
ei'od,  and  that  the  plaintiff  endeavored  to  carry  them  away,  and  that  the 
defendant,  in  defence  of  his  tithes,  molliter  manus  imposuit,  &c. ;  yet  in 
these  cases  the  general  replication  is  sufficient,  and  the  plaintiff  need  not 
answer  the  defendant's  title ;  because  the  plaintiff  by  his  action  claims 
nothing  in  the  soil  or  corn,  but  only  damages  for  the  battery,  which  is 
merely  collateral  to  the  title,  and  wliich  is  stated  merely  as  inducement  (p). 
However,  in  a  recent  case,  it  seems  to  have  been  considered  that  where  the 
excuse  arises,  even  in  part,  out  of  the  seisin  in  fee  of  another,  tlion  de  in- 
juria is  s  ifficient  (</).  So  in  trespass  to  personal  property,  if  the  defendant 
merely  justify  the  chasing  cattle  or  removing  goods  from  land  of  which  he 
yreus  possessed,  the  general  replication  will  suffice  (r).  And  in  trespass  to 
real  property,  if  tlie  defendant  in  his  plea  do  not  claim  any  interest  therein, 


(A)  Com,  Dig.  Pbadcr,  F.  18;  Crogate's 
caHo,  8  Co.  67.  Most  of  the  points  ivlating  to 
this  replication,. arc  collected  in  Crogate's  Case, 
8  Co.  67  ;  C'ockrell  v.  Armstrong,  Willcs,  99 ; 
Doc.  Plttc.  vol.  i.  113  to  115;  and  Com.  Dig. 
l^lcadcr,  E.  18,  &c.  ;  1  B.  &  V.  79,  80;  Finch. 
I>aW,  395,  396  ;  2  Saund  395,  n.  1 ;  1  Saund. 
244  c.  n.  7  ;  Archb.  238. 

(i)  Com.  Dig.  Pleader,  F.  18  to  24;  8  Co. 
67  a  ;  Willes,  100. 

■  (k)  8  Co.  67,  a;  Com.  Dig.  Pleader,  F.  18, 
&c.;  Doc.  PI.  H3  to  115;  IB.  &  P.  80;  1 
:Ea8t,  212,  214,  218;  2  Satuid.  295,  n.  1  ;  7 
Price,  670. 


CO  Yelvc.  157;  Cro.  Jac.  225;  Willes,  102, 
103  ;  Com.  Dig.  Pleuler,  F.  20,  21. 

(?«)  8  Co.  67  a;  1  Saund.  244  a,  note  7. 

(n)  Gilb.  C.  P.  154;  Willes,  102. 

(o)  Latch.  128,  221 ;  Com.  Dig.  Plead.  F. 
18 ;  12  Mod.  582  ;  ante,  594,  n.  Q). 

(p)  Yelvc.  157 ;  CV).  Jac.  224,  225  ;  Com. 
Dig.  Pleader,  F.  18;  2  Saund.  295,  n.  1 ;  I 
Crom.  &  M.  200. 

iq)  Ante,  606 ;  1  B.  &  P.  80 ;  and  sec  Willes, 
102,  103  ;  12  Mod.  382  ;  Cro.  Eliz.  539,  540; 
Cro.  Jac.  598  ;  7  Price,  670. 

ir)  Ante,  594,  595. 


(1)  Sco  Cobum  V.  Hopkins,  4  Wend.  577  ;  Lytle  v.  Lee,  5  Johns.  112 ;  Griswold  v,  Sedgwick^ 
1  Wenu.  126 ;  Brown  v.  Bennett,  5  Cowen,  181 ;  Stickle  v,  Richmond,  1  |IiU,  77. 
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II.  THE    or  easement  over  the  same,  the  replication  de  injuria  is  sufficient ;  as  if  in 
adf^^De-    trespass  for  pulling  down  a  building,  the  defendant,  without  claiming  any 
null  of  the  interest  therein,  plead  that  he  removed  it  as  being  a  nuisance  on  his  land, 
f^**  f  th   *'"^  general  replication  will  suffice  (5).     So,  if  in  trespass  to  land  with  cat- 
whoUple^  tie,  tlie  defendant  plead  that  the  plaintiff's  fences  were  out  of  repair,  where- 
by the  defendant's  cattle  escaped  into  the  plaintiff's  close,  tliis  plea  consist- 
ing merely  of  matter  of  excuse^  and  claiming  no  interest  in  the  land,  may, 
it  is  said,  be  answered  by  the  general  replication  (0*     And  though  it  is 
stated  as  a  general  rule,  that  where  the  defence  rests  upon  an  authority  of 
law  the  replication  must  be  special  (ti),  yet  this,  as  a  general  position,  is 
inaccurate  (x).     For  if  the  defendant  justify,  tiiat  he,  as  a  constable,  with- 
Qwi  a  warrant  took  the  plaintiff  for  a  breach  of  the  peace  ;  or  as  a  vagrant 
or  lunatic  (;/)  ;  or  under  a  public  act  of  parliament ;  or  imder  a  riglit  for 
all  persons  given  by  the  common  law  (z) ;  or  if  in  trespass  for  false  im- 
prisonment, the  defendant  justify  by  process  out  of  the  Admiralty,  Hun- 
dred, or  County  Court,  or  other  court  not  of  record,  the  general  replication 
is  sufficient ;  all  being  matter  of  fact,  and  making  but  one  cause  (a). 

Tlie  instance  of  an  entry  to  view  waste  proceeds  on  a  special  reason  (Ji) ; 
for  suppose  the  lessor  was  seized  in  fee,  such  seisin  would  be  involved  in 
the  issue  (6). 

If  in  any  case  tlie  defendant  justified  under  the  tnarrant  of  a  justice  *of 
the  peace  (r),  or  as  servant  of  another,  or  fry  his  cofnmand,  the  replication 
must  have  been  special,  and  admit  or  protest  the  warrant  or  commandment^ 
and  reply  de  injuria  absque  residua  cavsa,  or  take  issue  simply  on  the  war% 
rant  or  commandment  (of).  However  in  a  late  case  it  was  held  thBtdein-^ 
juriii  was  a  good  replication  to  a  plea  justifying  as  servant  of  an  occupier 
in  turning  out  the  plaintiff  from  the  house  (e),  and  de  injuria  is  a  good 
plea  in  bar  to  an  avowry  for  a  poor-rate  (/).  Po,  "  when  by  the  defends 
or'dcSai^is  ^"""^'^  P^^*  ^^^^  authority  or  power  is  mediately  or  immediately  derived  from 
xcqaired.  the  plaintiff,  there,  although  no  interest  be  claimed,  the  plaintiff  ought  to 
answer  it  specially,  and  shall  not  reply  de  injuria  generally ;  "  (^  )  as  if  he 
justified  by  virtue  of  the  leave,  or  license,  or  command  of  the  plaintiff  ^A). 
So  when  the  defendant  in  his  plea  claims  in  his  own  right,  or  as  lessee 
or  servant  of  another,  any  right  to,  or  interest  in,  the  person  (t),  personal 
property  (Ar),or  real  pi-operty  (Ojfor  a  supposed  injury  to  which  the  plain-^ 
tiff  has  declared ;  or  any  right  of  way  (m),  common  (n),  or  other  easement. 


[  ♦608  ] 


Whsn  de 

injuria  is 
not  prop- 
er, l)Ut  a 
(|tuiliHe(l 


(4)  Sammnry  Treat  on  Pleading,  81,  82 ; 
ante,  594,  595. 

(0  Ante,  69P,  1  Or.  &  M.  500. 

{u)  8  Co.  67  b. 

(r)  15  Mod.  582. 

Itf)  Com.  Dig.  Pleader,  F.  18  ;  12  Mod. 
582. 

(z)  12  Mod.  580,  581 ;  1  B.  ^  P.  77;  Sum- 
mary Treat  on  Pleading,  81  occ;  Tidd,  9tli 
edit  684 ;  and  8  Co.  67  b.  contra. 

(a)  <  om.  Dig.  Pleader,  F.  19 ;  12  Mod.  582 ; 
8  Co.  67  a;  Doc.  Plac.  114. 

(6)  12  Mod.  582. 

ic)  12  Mod.  582,583. 

[d)  Id.;  8  Co.  67  a,  b;  Lutw.  1459;  Doc. 
Plac.  113,  114;  1  B.  &  P.  76  ;  Com.  Dig. 
Pleader,  F.;  Willes,  100,  101;  2  Saond.  295 
b,  n.  1  ;  2  Bro.  Ab.  De  mn  tort  Demetne,  pi. 
13,15. 

(e)  Piggott  r.  Kemp,  1  Crom.  k  M.  197 ; 
ante,  594,  n.  {if). 


{/)  3  Bam.  &  Adol.  2. 

ig)  8  Co.  67,  68  ;  1  B.  &  P.  80;  Com.  XKg. 
Pleader,  F.  22 ;  2  Saund.  295,  n.  1  ;  StefJien, 
2d  ed.  204  ;  WiUcs,  99. 

{k)  Com.  Dig.  Pleader,  F.  22  ;  SDmiiiai7 
Ti^t  on  Pleading,  83  ;  Bro.  Ab.  De  mm  tori^ 
pi.  30;  Ld.  Raym.  104,  105.  However,  to  the 
common  plea  of  license  to  a  doclaratioD  in 
trespass,  it  is  usual  to  reply  that  defendant,  oi 
his  own  wronjT,  and  without  the  supposed  Ir- 
cenae,  committed,  &c  see  post,  vol.  lii. ,  11 
East,  451. 

(i)  Willes,  102. 

(k)  Yelv.  157 ;  Cro.  Jac.  225  ;  Cto,  Elis. 
539. 

(/)  8  Co.  67  a;  1  B.  &  P.  79  c  80  ;  WiOcs, 
52,  99,  101,  102 ;  Doc.  Plac  114 ;  Com.  D%. 
Pleader,  F.  21,  Ac. 

(m)  Id. ;  1  B.  &  P.  79. 

\n)  Id. 
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Ac.  ((;)  ;  or  rent  issuing  oiit  of  tlie  laud  claimed  in  tho  doclaratiou  (/>)  ;     "•  the 
oi"  ri;»;ht  to  enter  for  a  distress  for  rent  (j)  ;  or  if  tho  plea  contain  matter  ^.f^'lT* 
of  record  not  stated  merely  as  inducement  (r)  (1),  and  of  which  a  jury  niafof  Sio 
cannot  be  competent  judges,  as  if  tlie  sheriff  or  his  officer  justify  under  plea, 
process  of  a  Court  of  record  («)  ;  or  if  the  defendant  justify  luider  the  ^*^,^^*^*^ 
warrant  of  a  justice  of  the  peace  (t)  ;  or  under  a  particular  custom  of  a       ^v    - 
manor  (i^)  ;  or  in  some  cases  by  authority  of  law,  as  to  view  waste  (x) :  in 
these  cases  the  general  replication  de  injuria  is  improper  (y).     In  such  in- 
stances the  plaintiff  must  either  deny  the  title,  easement,  warrant,  &c.  in 
♦particular  (z)  ;  or  admitting,  or  in  some  cases  protesting  (which  in  effect  [  *609  ] 
admits  those  matters  (y),  must  reply,  that  the  defendant,  of  his  own  wrong, 
and  without  the  residue  of  the  cause  alleged  by  the  defendant,  committed 
the  trespasses ;  in  which  case  it  will  not  be  incumbent  on  the  defendant 
to  prove  either  of  those  matters  so  admitted  or  protested  (z).    Where 
matter  of  record  is  denied,  the  replication  should  be  merely  nul  tid  record 

(«)  (2). 
Thus,  where  in  trespass  for  taking  the  plaintiff's  servant,  the  defendant 

pleaded  that  the  father  of  the  person  taken  held  of  the  defendant  by  knight's 
service  and  died  seized,  and  that  the  person  taken  being  under  age  the  de- 
fendant seized  him  as  his  ward,  the  general  replication  de  injuria  was  held 
insufficient,  the  plea  claiming  an  interet:t  in  tlie  person  claimed  by  the  plain- 
tiff in  his  declaration  (i).  So,  if  in  trespass  for  talvinp;  goods,  trees,  <&c. 
the  defendant  plead  tliat  he  took  them  as  tithe,  or  as  u  distress  for  rent, 
or  as  datnage  feasant^  showing  title  thereto,  the  general  replication  will  be 
improper  ((?).  But  by  the  statute  of  sewers,  and  in  tlie  instance  for  dis- 
tresses for  poor-rates,  exceptions  are  introduced  ;  and  where  in  a  justifi 
cation  of  taking  cattle  damage  feasant,  the  defendant  sets  out  a  title  and 
does  not  rely  merely  on  possession,  tlie  replication  should  be  special  (d). 
Other  instances  have  already  been  sufficiently  enumerated.  It  also  seems, 
that  though  the  plea  claim  no  interest  in  the  property  mentioned  in  tlie  plain- 
tiff's declaration,  but  merely  contain  matter  of  excuse^  yet  where  such  matr 
ter  of  excuse  arises  in  part  out  of  the  seizen  in  fee  of  another,  it  is  not  ad- 
visible  to  reply  de  iivfuria ;  because  that  replication  is  only  allowed  where 
in  the  plea  an  excuse  is  offered  to  personal  injuries,  and  not  even  then  if 
it  relate  to  any  interest  in  land,  which  would  make  part  of  the  issue  (e)  ; 


(o)  Id, 

(p)  8  Co.  67  a;  I  B.  &  p.  76;  WiUes,  52; 
Com.  Dig.  -If^Ieodcr,  F  21  ;  Hooker  v.  Nye,  I 
Ciora.  &  lios.  25  H  ;  4  Tyr.  777. 

[q)  I  (  rom.  M.  &  Ros.  258;  4  Tyr.  777; 
cUiter^  as  to  a  distress  for  poor  rate ;  1  Crom.  & 
M.  500;  2  B.  &  Adol.  2. 

(r)  Willcs,  10 J;  note  a;  Com.  Dig.  Plead. 
F.  19.  20;  2  I^eon.  81. 

(<)  8  Co.  67  a;  Doc.  Plac.  114;  Com. Dig. 
Pleader,  F.  20 ;  Hardr.  6 ;  12  Mod.  580,  581, 
582. 

(0  12  Mod.  582,  583 ;  Doc.  Plac.  113. 

[u)  Com.  Dig.  Pleader.  F.  20;  Hob.  76;  3 
Lev.  49 ;  8  Co.  67  a ;  Willes,  202. 

(xi  Co.  67  b;  Com.  Dig.  Pleader,  F.  23; 
42  Mod.  582. 

(y)  S^  all  the  above  cases,  and  8  Co.  67. 
1  B.  &  P.  79,  80 ;  Doct.  Plac.  114 ;  Com.  Dig. 


Pleader,  F.  20,  &c. ;  4  Bing.  729 ;  1  M.  &  P. 
723  ;  S.  C.  2  Y.  &  J.  304.  379.  See  the  form, 
post,  vol.  ill. 

Ix)  Lutw.  1459. 

(y)  Port,  611. 

(z)  1  C.  &  J.  48. 

(a)  3  Lev.  243,  244  ;  Lntw.  1459. 

(6)  Willes,  102;  Yclv.  158 ;  1  Brownl.  215 
Com.  Dig.  Pleader,  F.  21. 

(c)  Ante,   594,   595,   607 ;    Cro.  Jar.   225 
Yelv.  157  ;  Cro.  Eliz.  539  ;  Com.  Dig.  Pleader, 
F.  21  ;  1  B.  &  P.  76 ;  Willcs,  52,  99. 

(d)  Ante,  607, 1  Lev.  307 ;  Com.  Dig.  Plead- 
er. 

(e)  1  B.  &  P.  80;  Willes,  102,  103;  Cro. 
Jac.  598;  Lord  Raym.  640;  12  Mod.  582; 
Cro.  Eliz.539,  540;  Yelv.  157,  observed  npon 
in  Willes,  101 ;  2  Saaud.  295,  n.  1 ;  7  Pnce, 
670. 


(1)  See  Allen  t;.  Crofoot,  7  Cowen,  46 ;  Griswold  v.  Sedgwick,  1  Wend.  130 ;  Cobnm  v.  Hop- 
kins, 4  ib.  578. 

(2)  See  Green  v.  Overington,  16  Johns.  55. 
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II.  THE    there  oeing  a  aistiuction  in  this  respect  between  a  plea  relying  merely  on 
n^^T>      possession  as  inducement,  and  where  an  interest  is  pleaded  by  way  of 
•niafoftho   title  (/).  . 

]>ica.  There  are  also  many  cases  in  which,  though  the  replication  de  injuria 

'vai/^fi*^*^  might  not  be  objectionable  upon  demurrer,  still  it  will  not  be  proper  to 
«..o«i)ea.  ^^Qp^  j^^  ^^^  j^  jjj^y  jjQ  necessary  in  effect  to  confess  and  avoid  the  plea. 

Thus,  if  in  trespass  for  an  assault  the  defendant  plead  son  assault  demesne 
and  tlie  plaintiff  did  in  fact  commit  the  first  assault,  but  can  justify  it  as 
having  occurred  in  defence  of  his  house,  <&c.  it  would  be  improper  to  use 
the  ti*avcrse  de  injuria,  ^c.  and  the  plaintiff  should  reply  his  possession  of 

[  *G10  ]  the  house,  and  defendant's  *entry  and  reftisal  to  quit,  Ac.  (^).  And  in  an 
action  for  false  imprisonment,  where  the  defendant  justifies  the  commit- 
ment as  a  magistrate  for  a  bailable  offence,  in  conseqiience  of  an  informa- 
tion upon  oath,  the  plaintiff,  under  the  general  replication  de  injuria  sua 
propria,  &c.  caimot  give  in  evidence  a  tender  and  refusal  of  bail,  but  ought 
to  reply  that  matter  specially  (A).  But  where  in  trespass  for  breaking  and 
entering  the  plaintiff's  ship,  and  seizing  and  converting  his  goods,  the  de- 
fendants justified  under  a  writ  of  fieri  f€unas,  to  which  the  plaintifl' replied 
de  injuria  sua  propria  absque  residual  causa,  and  new  assigned  that  the  de- 
fendants entered  the  ship  and  took  the  goods  for  other  purposes  than  those 
mentioned  in  the  plea ; — ^it  was  lield,  that  it  was  competent  to  the  judge  to 
leave  it  to  the  jury  to  say  whctlier  the  goods  were  bona  fide  taken  under  the 
Writ,  or  whether  the  execution  was  resorted  to  as  a  color  foi*  taking  them 
to  evade  payment  of  freight,  to  which  they  would  have  been  liaMe  Ijad  the 
defendants  accepted  them  under  the  bill  of  lading,  and  iv>t  to  ehect  a  levy 
by  virtue  of  tlie  wiit  (i).  In  many  cases,  where  it  may  not  be  absolutely 
necessary  to  reply  specially,  it  may  be  advisable  so  to  do  in  order  to  nar- 
row the  plaintiff's  evidence,  and  to  compel  the  defendant  to  admit  a  part 
of  his  title  (i). 

I'nrm  of         Where  de  injuria  is  improperly  replied,  the  defendant  may  demur  gen- 

ijx-y  crai  de-  erally,  but  tlie  defect  will  be  aided  after  verdict  (I), 

iiial,  de  in- 

In  point- of  form,  the  general  replication  de  injuria  or  de  son  tort  demesne 
would  be  defective,  unless  the  words  absque  tali  causa  be  added,  thougii 
the  omission  will  be  aided  by  verdict  (w).  The  usual  language  of  this  re- 
plication in  trespass  is  ^^precludi  non^'*  because  he  jsays,  that  the  defendant 
at  the  said  times  when,  &c.  of  his  own  wrong  and  without  the  cause  by  him 
in  his  said  second  plea  alleged,  committed  the  said  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  in  manner  and  form  he  the  plaintiff 
hath  above  thereof  complained  against  him,  and  this  he  the  plaintiff  prays 
may  be  inquired  of  by  the  country,  Ac.  (w)  which  is  uniformly  the  conclu- 
sion of  such  a  replication.  The  word  cause,  which  means  without  the  mat- 
ter of  excuse  alleged,  though  in  the  singular  number,  puts  in  issue  all  the 
facts  in  the  plea,  which  constitute  but  one  caujse  (p)  ;  and  if  such  a  rejdi- 

(/)  Cro.  Car.  189;  Ld.  Raym,  120;  Carth.  (m)  Com.  Dip.  Pleader,  F.  24;  Cio.  Jac 

10.  699;  Gilb.   C  P.   153;  1   Sid.  341;   Lutw. 


2  Bla.  Rep.  1165.  (n)  Bee  the  form  of  the  replication  deinju* 


Iff)  Ante,  592.  1384. 

(h)  2  Bla.  Rep.  1165.  (n) 

jo  4  Bing.  729.  S.  C.  affinned  in  error,  1  M.  ria  in  assampsit,  ante,  584,  note  (x) ;  2  Bing. 

&  P.  783  ;  2  Y.  &  J.  804.     See  id.  79.  K.  C.  359  ;  S  Dowl.   754 ;  Isaac  o.-f  arrer^  I 

ik)  Willcs.  204,  54  ;  1  East^  217.  Westm.  Chronicle,  383  ;  and  post,  vol.  iii. 

(0  Com.  Dig.  Pleader,  F.  24 ;  8  Ler.  65 ;  (o)  6  Co.  67 ;  11  East,  451,  455. 
Hob.  76 ;  Sir  T.  Bftjm.  50. 
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catio!)  be  adopted,  as  wc  have  seen  it  may  be,  in  answer  to  two  or  more    "•  the 
pleas  by  different  defendants  the  tali  causa  will  suffice,  ^reddendo  singulo    ^^^^' 
singulis  (p) ;  and  tlie  words  modo  et  forma  only  put  in  issue  material  al-  njaf'of  Jjj^ 
legations  in  the  plea  (^).  plea. 

When  the  plaintiff  is  not  at  liberty  to  reply  de  injuria  to  the  whole  plea,  HK^^/^*** 

facts,  it  is  frst  to  be  considered  g^  ^^^ 

denial  of 


but  must  deny  some  particular  feet  or 

what  fact  he  may  deny;  and  secondly/  the  form  of  such  denial  (r). 


1st.  A  party  may  traverse  or  deny  any  material  and  issuable  allegation  only  part 
in  his  opponent's  pleading;  and  this  although  the  matter  be  stated  with  ^^^^^P^*^*^- 
more  prociseness  or  particularity  than  is  necessary  (1);  as  if  in  avowry,  factw^rrt 
it  be  stated  that  the  defendant  was  seized  in  fee,  though  it  would  have  been  in  partica- 
sufficient  to  liave  alleged  that  the  close  was  his  freehold,  &c.,  the  seizin  in  ^^  ^^y  ^ 
fee  may  be  traversed  (y) .  And  a  material  fact  may  be  denied,  tliough  *"^®"®^' 
laid  under  a  videlicet  (/)  (2). 

So,  wliatever  is  necessarily  understood,  intended,  or  implied  from  the 
plea,  is  traversable  as  much  as  if  it  were  expressly  alleged  (u),  Tims,  the 
allegation  that  "  A.  is  seized  of  a  close,"  imports  that  he  was  sole  seized, 
and  therefore  it  may  be  shown  that  B.  was  seized  of  a  third  part,  with  a 
traverse  that  A.  alone  \vas  seized  (x).  But  matter  not  before  stated  in  the 
adverse  pleading,  or  necessarily  implied,  is  not  traversable  though  it  affects 
the  merits  (;/).  In  replevin  and  trespass  to  personal  chattels,  if  the  de- 
fendant justify  as  bailiff  or  by  the  command  of  another,  his  authority  might 
always  be  traversed;  and  the  same  rule  now  holds  in  trespass  to  re'a//?ro;t/- 
ertj/  (2:).  When  a  party  appears  on  the  face  of  the  pleadings  to  be  es- 
topped from  denying  a  fact,  if  he  were  to  traverse  it  his  pleading  would  bo 
demurra})le  (a).  Tirj  plaintiff  must  be  extremely  careful  in  traversing 
one  of  several  facts,  that  he  denies  that  which  is  most  open  to  objection, 
for  he  admits  those  that  are  not  expressly  denied  (8).  In  trespass  to 
land,  tlie  defendant  pleaded  that  A.  was  seized  in  fee,  and  being  so  seized 
granted  a  right  of  way  by  non-existing  grant ;  and  the  replication  traversed 
the  grants  and  it  was  held  that  on  these  pleadings  it  was  not  competent  to 
the  plaintiff  to  prove  that  A.  w^as  not  seized  in  fee,  for  the  purpose  of  re- 
futing the  presumption  of  the  grant  (6). 

If,  however,  an  allegation  in  tlie  opposite  pleading  be  altogether  *t.w-[*612] 
material,  it  cannot  bS  traversed  (4),  otherwise  the  object  of  pleading,  viz. 
the  bringing  the  parties  to  an  issue  upon  a  matter  or  point  decisive  ci  the 
merits,  would  be  defeated  (c).     And  upon  this  ground,  mere  matter  of  ag- 


ip)  1  Lean.  124;  Cro.  Eliz.  139;  1  Sid.  S9, 

i^)  Ante,  476,  Gilb.  C.  P.  51. 

(r)  As  to  traverecs  in  general,  Com.  Dig. 
Picador,  G. 

(ff)  2  Saond,  206;  207,  notes  21,  22,  24,  1 
Sound.  22,  note  2;  Com.  Di^.  Pleader,  Q.;  see 
4  Moore,  303;  1  B.  &  B.  531 ;  as  to  the  dan- 
ger of  lumecessary  particularity,  see  ante, 
228. 

(t)  I  Saund.  170,  n.  2.  As  to  the  viddhei^ 
at^ante^  317. 

(<i)  2  SaunJ.  10,  note  14;  U  East,  411;  I 
JjQrd  Boym.  39. 


(2)  Id. ;  Salk.  629. 

{y)  1  Samnd.  312,  note  4.  Instances,  Stephen, 
2d  edit.  236.  But  the  demnncr  to  such  traverse 
should  be  special,  id. 

(z)  11  East,  65;  1  Bannd.  347  c.  n.  4;  X 
East,  245,  n.  c;  Cro.  Car.  586;  Willes,  100, 
note  b ;  ante,  595. 

(a)  Stm.  817;  8  T.  R. 487;  7T. R.  557 ;  ante, 
603. 

\h)  1  C.  &  J.  48. 

c)  See  2  Saund.  207  a;  Com.  Dig.  Pleader, 
B.  8,  10;  Bac.  AJb.  Flefts,  H.  5^  Instaaoes,  Ste- 
phen, 2d  ed.  283. 


i 


M  )  Bradner  ».  Demick,  20  Johns.  406. 

(2)  Hastiniis  v.  Loveria^,  2  Vxtrk.  223 ;  Oleason  «.  M^Vikar,  7  Coiven,  42,  »pl»mnr  th4  dicbim 
in  Paine,  Judge,  &c.  r.  Fox,  16  Mass.,  133;  U.  States  ».  BanduHi,  1  MatM,  57, 
(8)  Toland  v,  Sprague,  12  Peters,  U.  S.  335. 
(4)  Austin  v.  Walker,  6  Foster  CN.  H.)  456. 
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FORMS  AND  PABTS  OP 


11.  THE  gravatiou,  not  going  to  the  cause  of  action,  or  mere  inducement  or  explanr 
aar^^De-  ^^^^  matter  not  in  itself  essential  to  or  the  substance  of  the  case,  should 
niafof  the  »ot  ^  traversed  (rf). 

plea.  It  is  also  a  most  material  rule  upon  this  subject,  that  a  traverse  should 

whouil^  be  taken  on  matter  of  fact,  not  mere  matter  of  conclusion  of  late;  for  to 
raise  an  issue  upon  a  legal  inference  or  question  would  be  to  submit  to  tlio 
jury  that  which  is  in  tlie  province  of  the  court  to  decide  (e) ;  thus  where 
in  trespass  for  fishing  in  tlie  plaintiff's  fishery,  the  defendant  justified  that  it 
was  an  arm  of  the  sea,  wherein  every  one  might  fish ;  a  replication,  travers- 
ing that  in  the  said  arm  of  the  sea  every  subject  had  the  privilege  of  fishing, 
was  held  to  be  defective,  as  putting  in  issue  a  mere  legal  conclusion  (/). 
This  erroneous  traverse  more  frequently  occurs  in  cases  where  tlie  plea  al- 
leges certain  facts  in  justification,  and  then  concludes  or  infers  from  them 
"by  virtue  whereof,"  iviriuie  cvjus,^  the  party  "being  seized,"  or  "be- 
came liable."  In  such  case  the  preceding  facts,  or  some  or  one  of  them,  if 
any  should  be  alone  traversed ;  and  no  ti*a verse  should  be  taken  on  tlie  mere 
legal  result  drawn  from  them,  and  alleged,  perhaps  unnecessarily,  in  the 
plea  (^).  But  where  the  allegation,  whether  in  tlie  shape  of  virivle  iu- 
jus  prcei&iiu  or  per  quod^  be  compounded  of  law  and  fact,  and  they  be 
connected  together,  a  traverse  may  be  properly  taken  thereon  (/i).  This 
subject  was  clearly  explained  and  settled  in  a  late  case  (t)  already  referred 
to,  as  showing  what  may  be  put  in  issue  by  de  injvria^  &c.  to  a  pica  justi- 
fying under  vl  fieri  facias ;  tlie  Chief  Justice  observed  (A:),  "it  has  been 
argued  before  us,  that  motives  are  not  examinable,  and  that  the  allegation 
in  pleas  of  virlule  cvjus  is  not  traversable.  If  a  man  do  that  which  he  is 
justified  in  doing,  and  no  more,  the  law,  in  many  cn^es,  will  not  permit  his 
motives  to  be  inquired  into,  as  if  he  have  a  riglit  to  prosecute  for  a  crime, 
or  to  arrest  for  a  debt,  there  can  be  no  inquiry  as  to  the  motives  with  which 
these  acts  were  done ;  but  if  he  do  more  Uian  as  a  prosecutor  or  creditor 
[•613]  he  have  a  right  to  do,  he  will  not  be  justified,  and  it  •becomes  proper  to 
inquire  whether  the  prosecution  or  arrest  were  not  mere  pretence.  Such  an 
inquiry  is  material  for  the  purpose  of  gettuig  at  the  nature  of  the  tranf- 
action,  and  enabling  a  jury  to  award  proper  damages.  The  virlule  tvjus 
is  sometimes  a  mere  inference  of  law,  as  to  what  is  the  meaning  of  a  writ, 
or  the  extent  of  authority  given  by  it.  In  such  cases  a  question  of  law  is 
raised,  and  there  can  be  no  traverse,  for  that  withdraws  the  consideration 
of  law  from  the  judges,  and  presents  it  to  tlie  jury.  But  the  virlvle  cvjvs 
sometimes  raised  a  mixed  question  of  law  and  fact,  and  when  this  is  the 
case,  there  may  be  a  traverse,  for  that  is  the  only  mode  by  which  the  facts 
are  to  be  settled  on  which  the  law  depends.  In  Beal  v.  tHwpson  (/},  Mr. 
Justice  Powell  says,  *  that  when  a  matter  of  law  is  only  comprised  in  a 
viriute  cvjus,  then  it  is  only  traversable ;  but  matter  of  fact  in  the  vtrlule 


(d)  Id. ;  Stephen,  2d  ed.  284.  285. 

(e)  Plowd.  231  a;  11  Rep.  10  b;  1  Sennd. 
23,  note  5;  2  Hen.  Bla.  182.  See  as  to  the 
rule  that  a  plea  must  be  capable  of  trial,  onto, 
540. 

( f)  2  Hen.  Bla.  182 ;  5  T.  R.  362 ;  2  Sannd. 
159  a,  161,  note  11. 

(17)  1  Sannd.  23,  n.  5. 

(h)  1  Saund.  23,  n.  5;  Stephen,  2d  ed.  233, 
234,  and  instanffes  there,  U  Price,  343.  As  to 
traveFBing  the  .dve  iseiuiig  of  pcocesf,  &c.  16 


East,  41 ;  1  B.  &  Aid.  348  ante,  469.  An 
averment  that  a  party  was  "  dniy  elected,"  4  B. 
&  C.  368 ;  or  that  an  assembly  was  "  duly  coo- 
atitated,"  4  B.  &  C.  427,  is  good. 

(1)  4  Bing.  729.  Affirmed  in  error,  1  M. 
ft  P.  783;  2  T.  &  J.  304.  Again  aflbmed 
in  Dom.  Proc.  3  Moore  ft  Scott,  627;  10 
Bar.  ft  Ores.  157,  S.  O. ;  and  1  Cram,  ft  IL 
500. 

(k)  1  M.  ft  P.  808. 
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mjuB  is  traversable.'     Lord  Chief  Justice  Trcby  differed  from  Mr.  Justice    "•  tub 
Powell  on  this  point,  and  said,  '  By  virtue  of  a  writ  means  by  authority  of  „  ,f ^^,1' 
the  writ  by  an  operation  of  law  on  tlie  writ,  without  any  ingredient  or  niaf  ©f  the 
mixture  of  matter  of  fact.'     The  other  judges  agreed  with  Mr.  Justice  plea. 
Powell,  and  said,  '  that  when  tlie  virtvte  cyjus  is  mixed  with  fact,  it  may  ?^-  ^^ 
be  traversed.'  (I).     It  appears  from  Williams'  Saunders  (m),  that  virtute  ^,° 
cujuB-  may  be  traversed,  and  he  refers,  in  support  of  this  opinion,  to  Ho- 
bart  (n),  and  9  Hen.  6  (o).     The  learned  editor,  Mr.  Sergeant  Williams, 
says  '  that  when  the  words  virtute  prcetextu  per  quody  ^<?.,  introduce  a  con- 
sequence from  the  preceding  matter,  they  are  not  traversable,  but  that 
matter  of  law  connected  with  fact,  or  ratlier  matter  of  right  resulting 
from  facts  is  traversable.'     In  The  Chrocers^  Company  v.  The  Archbishop  of 
Canterbury^  Lord  Cliief  Jyistice  De  Grey,  in  giving  the  judgment  of  tlie 
Court,  says  (p),  'law  connected  with  feet  is  clearly  traversable.'" 

The  traverse  should  also  be  on  some  affirmative  matter^  and  not  put  in  Trarerse 
issue  a  negative  allegation;  thus  if  a  plea  state  a  request  to  deliver  an  ab-  BhouUi  i-c 
stract  and  refusal,  a  replication  that  the  plaintiff  did  not  neglect  and  refuse  ^^^^  aUera- 
to  deliver  such  abstract,  would  be  insufficient  (j).  tions,  ami 

not  pat  in 

The  traverse  muBt  not  be  too  large  (r).     Thus,  to  an  avowry  for  £20  ^^tWe 
arrears  of  rent,  the  plea  in  bar  must  be,  that  "no  part  of  it  is  in  arrear,"  allegation. 
and  if  it  were  merely,  that  "the  said  sum  of  j£20"  is  not  in  arrear,  with-  Traverse 
out  sayiiig  "or  any  part  thereof,"  it  would  be  *demurrable  («).     So,  if  a  3^^^^!*^ 
defendant  show  that  on  a  certain  day  and  at  a  certain  place,  the  plaintiff  r*6141 
dsmised  to  him  the  close  in  question,  a  traverse,  that  "on  tlie  day,"  or 
"at  the  place  stated,"  the  plaintiff  did  not  demise,  Ac,  is  bad,  as  involv- 
ing in  the  issue  the  time  or  place,  neither  of  which  is  material  (i).     And 
where  in  trespass  for  entering  the  plaintiff's  house,  the  defendant  pleads 
that  the  plaintiff's  daughter  lieensed  him  to  enter,  a  replication  that  de- 
fendant "  did  not  enter  per  licentiam  suamy  is  bad  as  a  negative  pregnant^ 
though  good,  after  verdict  (u).     It  is  enough  to  deny  tlie  substance  and 
effect  of  the  averment,  without  pursuing  the  words  of  the  party  (a;).     But 
whore  to  a  declaration  against  a  rector  for  not  carrying  away  tithes,  the  de- 
fendant pleaded  that  the  close  was  surrounded  with  ditches,  and  that  the 
ditches,  ways  and  passages  were  so  filled  with  water  that  the  defendant 
could  not  carry  off  his  tithes ;  a  replication  that  the  ditches,  ways,  and 
passages  were  not  so,  was  held  sufficient  on  demurrer,  though  in  the  con- 
junctive ;  because-  the  plea  is  one  entire  matter  of  excuse,  and  the  defend- 
ant relies  on  the  whole,  and  not  on  each  particular  part  being  impassa* 


(/)  1  Ld.  Raym.  410. 

[m)  I  8aand.  23,  n.  5. 

n)  Pago  52. 

\o)  Fd.  14,  20. 

(/))  3  Wils.  234. 

(//)  6  East.  556,  557. 

(r;  I  SauQd.  26S,  note  1 ;  269,  note  2;  Com. 
Di}^.  Pleader,  G.  15;  Stephen.  2ded.  266.  A 
traverae  mav  be  too  lar;^  by  including  onan* 
titj,  time.  ])lace,  or  otlier  .circumstances,  wnich, 
thonzh  forming  part  of  the  allegadoa  trar- 
ersed,  are  not  of  the  substance  of  the  matter. 
Id. 

(s)  3  B.  &  P.  348 ;  Com.  Dig.  Pleader  G.  12. 
15;  2  Saond.  207,  n.  24;  319,  n.  6;  1 


(/)  Bardons  v.  Selby,  1  Cxom.  &  M.  500; 
Saund.  268 ;  the  reason,  269,  n.  2. 

(t)  2  Sauod    319,  note  6;  1  Saund.  268  a, 
note;  Steph.  2d  edit  287,  288. 

(u)  Cro.  Jac.  87;  2  Saund.  319,  note  6.  A 
n^ative  pregnant  is  such  a  form  of  negative 
expression  as  implies  or  imports  an  affirmative. 
See  Steph.  2d  edit.  424.  In  the  instances  put 
in  the  text,  the  denial  that  there  was  a  demise 
"on  aparticu*ar  day,"  and  that  the  defendant 
"entered  by  virtue  of  the  license,"  is  pregnant 
with  an  admission  that  there  was  some  demise, 
and  that  there  was  some  license.  Sec  further, 
Ventr.  70. 
«  {x)  Salk.  629;  1  Saund.  69,  note. 
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n.  TUB  blo  (.y).     So,  a  replication  to  a  plea  claiming  aright  of.  common,  trav- 

woDY.  ej.^iiig  ''that  the  cattle  were  the  defendant's  own  cattle,  and  that  tliey 

uial  of  the  ^'^^'^  levant  and  couchajvb  upon  the  premises,  and  commonable  cattle,"  was 

p!ca.  lield  sufficient;  because,  though  issue  must  be  taken  u{x)n  a  single  point, 

2^b''  Of  it  is  not  necessary  that  such  shigle  point  should  consist  only  of  a  single 

pTca.*^     ®  fact,  and  the-  point  of  defence  wag  the  cattle  in  question  being  entitled  to 

Negative  common  (z).     So,  to  a  plea  prescribing  for  tolls,  and  also  showing  a  pre- 

prcgnant.  geriptivc  right  to  distrain  for  the  sauie,  the  replication  may  deny  both  the 
prescriptions. 

AViiatcn-        In  general  a  traverse,  or  denial,  or  allegation,  should  be  so  framed  as  to 
tiro  aiicj^a-  j^^  divisible^  and  entitle  the  party  pleading  to  recover  itto  tanto,  if  he  prove 
not^dMsi-   P^t  of  ^ho  allegation  (a).     And  in  one  case,  wliere  the  defendant  pleaded 
blo,  so  as     a  right  of  common  over  the  plaintiff's  close,  which  the  plaintiff  had  wroiig- 
partTton^  ^^^^^  incloscd,  and  the  plaintiff  replied  that  "the  close  in  which,  &c."  liad 
vover  pro    hccn  incloscd  twenty  years,  and  the  jury  found  that  part  only  of  the  close 
tnnfo  on      ]iad  bccn  so  inclosed,  and  that  the  trespass  was  committed  on  that  part, 
I  art.*^  ^       ^^^^^  ^'^^  defendant  was  entitled  to  a  verdict,  on  the  ground  that  the  plaintiff 
should  have  replied  that  that  part  of  the  close,  and  not  that  the  close  had 
[*G15]     been  so  *inclosed  (J).     But  in  a  subsequent  action  of  trespass,  where  plain- 
tiff declared  for  entering  two  closes,  and  the  plea  was,  that  the  said  elopes 
in  which,  &c.  w^re  from  time  immemorial  parcels  of  a  waste,  and  that  the 
defendant  had  a  prescriptive  right  of  common  in  the  w^aste,  and  entered 
at  the  times  when,  &c.  to  use  his  right  of  common  thereon ;  and  because 
the  closes  in  which,  &c.  were  wrongfully  separated  from  the  retidiic  of 
the  waste,  he  broke  down  the  gate;  and  the  replication  was,  that  the  said 
closeSy  in  which,  <fec.  at  the  said  time  when,  &c.  were  not  wrongfully  sepa- 
rated from  the  residue  of  the  waste,  but,  continually,  for  twenty  years  and 
more,  and  before  the  first  time  when,  &c.,  had  been  and  were  separated, 
and  divided,  and  inclosed  from  the  residue  of  the  waste,  and  occupied  and 
enjoined  in  severalty ;  and  the  rejoinder  traversed  the  averment,  and  issue 
was  jouied  thereon ;  it  was  held  thtit  the  allegation  in  the  replication  was 
divisible,  and  the  plauitiff  entitled  to  recover  on  proof  that  any  partdiihe 
closes  had  been  inclosed  for  twenty  years  (c).     This  latter  decision  estab- 
lishes that  the  word  dose  in  which,  &c.  is  to  be  taken  as  divisible  into 
several  parts.     There  are  other  instances  also  in  which  an  entire  allegation 
in  pleading  is  to  be  read  as  divisible.     Thus  a  replication  to  a  plea  of  in- 
fancy, that  the  goods  mentioned  in  the  declaration  were  necessaries  fcuita- 
blo  to  the  defendant's  degree,  is  a  divisible  allegation,  and  may  be  proved 
only  in  part,  so  as  to  enable  the  plaintiff  to  recover  pro  tanto  if  he  prove 
that  a  part  of  the  goods  were  necessaries  (d).     Biit  care  must  be  observed 
not  to  introduce  into  the  allegation  any  words  that  may  impose  the  biirtlien 
of  proving  the  whole^  as  for  instance,  in  the  above  cases,  "  that  all  the 
goods  were  necessaries,  or  that  the  whole  and  every  part  of  the  said  close 
had  been  inclosed  for  twenty  years,  &c.,  for  such  words  may  prevent  the 
entire  allegation  from  being  treated  as  divisible  («).     Where  the  detendant 

(y)  1  Stra.  245.  (c)  Tapley  v,  Wainwnght,  5  B.  &  Adoi.  396. 

iz)  1  Burr.  317;  1  Saund.  646  o.  id)  Per  Denman,  C.  J.  in  Taplcy  p.  Wain- 

\a)  2  Bar.  &  Ores.  918;  7  B.  &  Cres.  346.  wnght,  5  B.  &  Adol.  399. 

(b)  Hawke  v.  Bacon,  2  Taunt.  159;  2  Bar.  (e)  Id.  ibid.;  and  see  2  Saond.  206,  note  21 , 

&  Cres.  918;  7  Bar.  &  Ores.  344.    Bat  over-  as   to   the  proper  introductioa    of  the  Wfxd 

ruled,  see  5  Bar.  &  Adol.  395.  '*only." 
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pleaded  to  indebitatus  assumpsit  for  work  aud  labor  and  materials,  that    "*  the 
there  was  an  agreement  tliat  the  work  should  be  to  the  satisfaction  of  tlie    ,f  ^^|V 
defendant  or  his  surveyor,  and  that  the  building  had  not  been  completed  niafo^tho 
to  the  satisfaction  of  the  defendant  or  his  siurveyor,  and  the  replication  plea, 
unnecessarily  was  in  tlie  conjunctive,  yet  it  was  liolden  to  be  supported  in  ^^J?-  ^^ 
evidence  by  proof  that  tlie  defendcmt  was  satisfied  (/).  Sea.^ 

A  traverse  may  be  too  extensive^  and  therefore  defective,  by  being  taken  Must  not 
in  the  conjrmctive^  instead  of  the  dii^vnetive^  where  proof  of  the  allegation  ^nsivo^' 
in  the  conjunctive  is  not  essential.     Thus,  in  an  action  on  a  policy  on  ship 
and  tackle,  the  defendant  should  not  deny  that  the  ship  and  tackle  were 
lost,  but  that  neither  was  lost  (^). 


narrow^  so  as  to  prejudice  [  *616  ] 
3  in  a  common  called  A.,  Nor  foo 


*0n  tlie  other  hand  the  traverse  must  not  be  too 
the  defence  (A).     Thus,  if  in  an  action  of  trespass 

the  defendant  pleads  that  A.  the  locu9  in  quoy  and  B.  are  commons  which  "^'^"^• 
lie  open  to  each  other,  and  then  prescribes  for  a  right  in  bbth  the  commons, 
the  plaintiflF  must  traverse  the  entire  prescription,  and  not  the  prescriptive 
right  in  A.  only  ;  for  the  prescription  is  entire,  and  it  may  be  important  to 
th^dcfendant  to  be  let  in  to  prove  acts  in  exercise  of  the  right  in  B.  (t). 
But  in  general  a  party  is  not  bound  to  traverse  more  than  one  fact  mate- 
rial to  the  matter  in  dispute  (A;).  And  in  trespass,  if  the  defendant  justi- 
fied under  a  prescriptive  right  to  duty,  and  the  like  right  to  distrain  for  it,  a 
replication  traversing  the  duty  witliout  denying  the  right  to  distrain,  is 
sufficient  (I).  And  where  the  claim  is  divisible,  and  damages  pro  tanto 
are  recoverable,  the  allegation  should  not  attempt  to  confine  the  party  to 
evidence  of  tort  containing  for  a  specific  and  named  period  (m). 

Replications  denying  sl  particular  fact  or  facts,  are,  in  point  of  form,  of  2diy.  The 
three  descriptions  ;  Jirsty  the  plaintiif  protests  some  feet  or  facts,  and  de-  '"^^Pj  ^^ 
nies  the  other,  concluding  to  the  country  ;  or,  secondlt/^  he  at  once  denies  2bi!     ^ 
the  particular  fact  intended  to  be  put  in  issue,  and  concludes  to  the  coun- 
try ;  or,  thirdly^  formally  traverses  a  particular  fact,  and  concludes  with 
a  verification. 


1st.  When  the  pleading  of  either  party  contains  several  matters,  and  the 
opposite  party  is  not  at  liberty  to  put  the  whole  in  issue,  he  may  protest 
against  one  or  more  facts,  and  deny  the  other.  Thus,  if  in  assumpsit  the 
defendant  plead  an  accord  and  satisfaction,  as  that  he  delivered  to  the  plain- 
tiff, and  the  latter  accepted  a  pipe  of  wine  in  satisfaction  of  the  promises, 
the  plaintiff  may  |>rof/?«^  the  delivery  in  satisfaction  (w),  and  reply  that  he 
did  not  accept  the  wi.ie  in  satisfaction  (o) ;  or  ijx  trespass,  where  the  defend- 
ant in  his  plea  has  justified  an  arrest  and  wounding  imder  a  writ  and  war- 
rant, the  plaintiff  may  protest  the  writ  and  warrant  and  reply  de  injuria 
9ua  propria  absque  residua  causa  (^),  or  may  protest  one  fact,  and  traverse 


(/)  Bradley  ».  Milnes,  1  Bing.  N.  C.  644.  (h)  1  Sannd.  268,  n.  1. 

(^)  2  Saund.  205 ;  Steph.  2d  ed.  288,  289.  (/)  1  Wils.  338. 

Afl  to  traversing  a  particular  estate,  thoagh  (m)  1  Saund.  267. 

unnecessarily  stated    so   precisely,  ante,  228,  (n)   Precludi  non,  because  ** pretexting  that 

229.  die  defendant  did  not  deliver  to  nim  the  plain- 

(h)  Com.  Dig.  Pleader,  G.   16 ;  Steph.  2d  tiff  the  said  pipe  of  wine  as  in  the  said  plea 

ed.  291.  alleged/'  for  replication  he  saith,  &c. 

(t)  4  T.  R.  157  ;  1  Sannd.  269,  &.  1 ;  Stoph.  (o)  3  WenCw.  136 ;  Bac.  Ab.  Accord,  C 

2d  ed.  291,  292.    Sed  quaere,  [p)  I  Burr.  320 ;  post,  vol.  iii. 

Vol.  I,  80 
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II.  THK  another  (y).  And  if  to  a  plea  of  performance  of  seyeral  matters  in  the 
•2tVy^B  ^^^^^itio^  ^f  ^  bond,  the  plaintiff  mean  in  that  suit  to  insist  on  the  breach 
diaf^f  Sie  of  one  only,  he  may  protest  the  performance  of  the  others  (r).  This  is 
J)  ca,  termed  a  protestation^  and  its  only  possible  use  is,  that  in  case  the  party 

itlrt  ofAe  ^^'^"^g  i*  succeeds  in  the  point  to  be  tried,  he  thereby  saves  *himself  the 
plea.  liberty  of  disputing  in  any  other  suit  the  truth  of  the  allegation  which  is  pro- 

ij«t.  With  tested  against  («)  (1).  It  is  wholly  unavailable  in  the  particular  suit  in 
VoT^*^  which  it  is  adopted,  for  the  allegation  protested  against  is  in  effect  admit- 
ted in  that  8uity  so  that  no  evidence  need  be  adduced  in  support  of  it ;  for  it 
is  a  rule  that  every  pleading  is  taken  to  confess  such  traversable  matter  of 
[  *617  ]  fact  alleged  on  the  other  side  as  it  does  not  traverse  (f) :  and  it  is  of  no  ser- 
vice in  any  other  action,  if  the  issue  be  found  against  the  party  making  it, 
unless  it  be  matter  which  could  not  be  pleaded,  or  on  which  issue  could  not 
be  joined,  and  then  the  party  protesting  will  not  be  concluded,  though  the 
issue  be  found  against  him  (t^).  It  is  said  that  matter  which  is  the  ground 
of  the  suit,  or  upon  which  issue  might  be  taken,  cannot  be  protested  (2)  ;  as 
that  in  detinue  by  the  executor  of  A.  the  defendant  cannot  protest  that  A. 
did  not  make  the  plaintiff  his  executor,  for  it  is  the  ground  of  the  suit,  and 
utterly  destroys  the  plaintiff's  action  (x).  It  is  also  a  rule,  that  a  protes- 
tation which  is  repugnant  to,  or  inconsistent  with  the  plea  which  it  accom- 
panies, is  inartificial  and  improper  (y).  In  these  cases  the  replication 
should  either  admit  the  part  of  the  plea  which  is  not  disputed,  by  saying, 
^'  tnie  it  is,  that,  &c. ; "  or  should  at  once  deny  the  matter  intended  to  be 
tried  ;  though  the  latter  mode,  as  being  the  most  concise,  appears  prefer- 
able, for  whatever  is  not  traversed  is  in  effect  admitted.  However,  a  re- 
pugnant, or  inconsistent,  or  idle,  or  superfluous  protestation,  does  not  vitiate 
the  plea,  though  it  be  shown  for  cause  of  demurrer,  for  the  intent  of  a  pro- 
testation is,  that  the  party  may  not  be  concluded  in  another  action,  and  in 
the  existing  suit  it  is  siirplusage,  and  may  be  rejected  as  such  (z).  Hence 
it  appears  tliat  a  protestation  was,  even  before  the  recent  rules,  in  general 
.  an  unnecessary  form  (a),  and  the  replication  might  at  once  deny  the  fact 
intended  to  be  put  in  issue,  as  in  the  next  description  of  replications  (6). 
Though  it  is  not  unusual,  when  it  is  doubtful  whether  a  plea  is  sufficient 
in  laiv  to  protect  the  legal  sufficiency  of  it  in  the  beginning  of  the  replica- 
tion (er),  yet  this  is  unnecessary,  for  without  such  protestation  the  plaintiff 
would  afterwards  be  at  liberty  to  object  to  the  plea  by  motion  in  arrest  of 
judgment,  writ  of  error,  &c.  The  pleading  over  to  certain  of  the  facts, 
admits,  in  general,  the  truth  of  the  rest  of  the  allegations,  without  rec<^- 


!q)  Poph.  1. 
r)  Dyer,  184  a. 
s)    2   Saund.   103  a,  note  1 ;  Com.  Dig. 
Pleader,  N. ;  Doc.  Plac.  295 ;  Co.  Lit  124  b; 
Plowd.  276  ;  Steph.  2d  edit  258. 

(0  Com.  Dig.  Pleader,  6.  2;  Stcph.  2ded. 
255,259;  ante,  611,  612. 

(u)  2  Samid.  103  a,  note  1 ;  Com.  Dig. 
Pleader,  N.;  Bro.  Ab.  Protestation;  Finclrs 
Law,  3.59  ;  Plowd.  276  ;  Co.  Lit  124  b. 

(x)  Com.  Dig.  Pleader,  N. ;  2  Saund.  103, 
n.  I ;  Plowd.  276 ;  Doc.  Plac.  296 ;  Moor, 
855,356;  Cio.  Car.  365;  3  Wils.  109,  116; 


§ed  gutere,  see  the  cases  in  2  Saand.  103,  noie, 
1,  in  which  there  are  instances  of  protcstatioQ 
of  matter,  upon  which  issue  might  have  been 
taken. 

(y)  2  Saund.  103,  n.  1 ;  Bro.  Ab.  Proteata* 
tion,  1,  5 ;  Plowd.  276 ;  Steph.  2d  ed.  258. 

{z}  Com.  Dig.  Pleader,  N. ;  2  Sannd.  108  b 
n.  1. 

la)  3  Ley.  425. 

Ibj  See  the  form,  3  Lev.  105. 

(c)  Predudi  non,  because  ''proUsdng  that 
the  said  plea  is  wholly  insufficient  in  law,''  $qk 
replication  he  saitfa,  tfaiat,  &c. 


( 


1)  Briggs  V.  Donr,  19  Johns.  96. 

2)  Vide  Snider  v.  Ocoj,  2  Johns.  227. 
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niziug  the  legal  suiBciency  of  *either  of  such  allegations.     But,  as  will    "•  the 
be  more  fully  explained  hereafter,  there  are  some  faults  in  pleading  which    |f ^^\^ 
may  be  cured  by  pleading  over^  without  demurring.     In  point  of  form  the  niafof  the 
proper  place  in  which  to  introduce  a  protestation  in  a  plea,  is  inunediately  plea. 
after  the  words  actio  wJn,  Ac.  (d) ;  and  in  a  replication,  after  the  words  ^^'^f  ^le 
precludi  non^  &c.  («).  plea. 

But  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  12,  f  directs  "  that  «o  protestation  W-  Gen. 
shall  hereafter  be  made  in  any  pleading ;  but  either  party  shall  be  entitled  w*  4^rei- 
to  the  same  advantage  in  that  or  other  actions  as  if  a  protestation  had  12.  aboi-" 

been  made.''  isWng  pro- 

testations. 

2dly.  The  next  description  of  replication,  at  once  denying  the  particu-  2diy.  A 
larfact  intended  to  be  put  in  issue,  and  concbiding  to  the  coiiit/i^,  without  ^'^[e'de. 
any  preamble,  and  without  a  former  traverse,  most  frequently  occurs  in  niai  of  one 
practice,  and  on  account  of  its  conciseness  should,  wheji  admissible,  be  M^- 
adopted  (1).  Indeed,  the  Reg.  Gen.  Hil.  T.  4.  W.  4,  reg.  13,  requires 
a  traverse  or  denial  of  this  description  so  to  conclude  to  the  country  (/). 
In  assumpsit  and  other  actions  on  contracts,  when  the  plaintiff  denies,  and 
does  not  confess  and  avoid  the  plea,  this  replication  is  frequent ;  as  that 
the  defendant  was  not  an  infant  (^),  or  that  no  tender  was  made,  &c.  (A). 
So  to  a  plea  of  accord  and  satisfaction,  the  plaintiff  may,  without  protesta- 
tion, reply  either  that  the  defendant  did  not  deliver  the  pipe  of  wine  in 
satisfaction,  or  that  the  plaintiff  did  not  accept  the  same  in  satisfaction  (t). 
So  in  actions  in  form  ez  delicto^  in  general,  when  the  plaintiff  denies  any 
allegation  in  the  plea,  the  better  and  shorter  method  is  directly  to  deny  the 
fact  without  a  formal  traverse,  and  to  conclude  to  the  country  (Jc)  (2). 
Thus,  if  tlie  defendant  has  pleaded  defect  of  fences,  or  a  prescriptive  right 
of  common  or  of  way,  or  a  license,  instead  of  alleging  in  the  replication 
that  the  defendant  of  his  own  wrong  committed  tihte  trespasses,  or  other 
matters  complained  of,  and  then  adding  a  formal  traverse,  and  concluding 
with  a  verification,  (in  which  case  there  must  be  a  rejoinder  re-asserting 
the  matter  of  the  plea,  although  there  has  already  been  an  affirmative  and 
negative),  the  proper  way  is  to  say  ^^ precludi  non,  because,  Ac."  and 
then  immediately  denying  the  defect  of  fences,  or  the  obligation  to  repair, 
or  the  prescriptive  right  of  common  or  way,  or  the  license,  and  concluding 
to  the  country  (i).  The  replying  with  a  formal  traverse  and  verification  is 
a  practice  tending  to  unnecessary  repetition  and  useless  expense,  and  it 
may  be  hoped  that  the  observation  *of  the  learned  editor  of  Saunders'  [  *619  ] 
Reports  (jm)  will  have  the  effect  of  altering  the  practice ;  which  was  repro- 
bated in  the  time  of  William  3  (n),  and  in  the  reign  of  Cteorge  2,  was 
considered  by  the  Court  as  an  antiquated  mode  of  pleading,  tending  to  un- 
necessary prolixity,  and  was  said  to  have  been  altered  of  late  (o).    In  this 

(d)  Plowd.  276 ;  2  Saund.  108  a,  I ;  see  n.  whether  both  might  not  be  traTersed,  see  ante, 
forms  Plowd.  276;    Com.  Dig.  Pleader,  N.;  605.                                                                    - 
pofi,  Tol.  m.  {k)  1  Saund.  103  b. 

(e)  See  the  forms,  /mw<,  vol.  ifi. ;  3  Wentw.  (/)  Id,;  4  Bonr.  SSO;  see  the  fonuA,  pott, 
135.  vol.  iii. 

(/)  Post. 
l)  Post,  vol.  lii. 


I)  Id. 

i)  Post,  vol.  iii.;  Lil.  Eat*  105, 106;  quay 


Im)  1  Sannd.  lOd  b. 
(n)  1  lid.  Raym.  641. 
(o)  1  Bonr.  320. 


(1 )  Andms  v.  Waring,  Bradner  v,  Bemick,  SO  Johns.  165, 404. 
•(3)  Vide  Snider  v.  Croy,  2  Johns.  428. 
t  See  American  Editor's  Fxefaoe. 
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IT.  t: 

OIlY 


E    dcFcription  of  replication  care  must  be  taken  not  to  attempt  to  put  in  issue 
•     any  immaterial  matter  (  »).    The  form  of  traverse  has  been  already  no- 

5(1  V,     Ue-  ,-      ^   X    N 

Ilia!  of  the  ticed  (g). 

jilea. 

^ar"?  of  tire  ^^^X-  ^  formal  OT  Special  traverse  of  the  matter  alleged  in  the  plea,  and 
pUja.  concluding  with  a  verification  (r),  is  rarely  necessary  ;  for  we  have  just 

sdlr.  A  seen  that  when  the  plaintiff  is  at  liberty,  without  introducing  any  new  mair 
vTree  1^  tcr,  to  deny  that  alleged  in  the  plea,  he  may,  and  indeed  should  concisely 
a  verifica-  deny  it,  and  conclude  to  the  country ;  but  when  it  is  necessary  in  the  re- 
^^^'  plication,  or  other  pleading,  to  show  a  title  in  the  plaintiff,  or  to  introduce 

netv  matter  inconsistent  with  that  stated  by  the  other  party  (5),  or  where 
there  are  two  affirmatives  which  do  not  impliedly  negative  each  other,  or 
a  confession  and  avoidance  by  ar^ment  only,  a  traverse  was  considered 
to  be  necessary  for  otherwise  pleadings  would  run  to  infinite  prolixity  (t^ 
(1).  Thus,  where  the  defendant  alleged  seisin  in  A.  from  whom  he  claim- 
ed, the  plaintiflF  could  not  in  liis  replication  allege  seisin  in  B.  from  whom 
he  claims  without  either  traversing,  or  confessing  and  avoiding  the  seisin 
alleged  by  the  defendant  (w).  So  where  in  replevin  the  defendant  avow- 
ed as  for  a  distress  damage  feasant,  and  the  plaintiff  pleaded  in  bar  a  right 
of  common  in  six  acres  of  land,  alleging  that  the  iocvs  in  quo  was  parcel 
thereof,  and  the  defendant  replied  that  the  plaintiff /orwerZ^  had  common 
in  forty  acres,  whereof  the  said  six  acres  were  and  are  parcel,  and  all  ly- 
ing open  together,  and  that  the  plaintiff  before  tlie  distress  purchased  two 
acres,  parcel  of  the  said  forty  acres,  whereby  the  right  of  common  became 
extinguished,  as  this  replication  did  not  confess  and  avoid  the  plea  in  bar, 
it  was  held  bad  for  not  traversing  the  right  of  common  in  six  years  only  (x). 
So  if  a  custom  be  pleaded,  another  custom  or  prescription  repugnant  to  it 
cannot  be  replied  without  a  traverse,  but  a  custom  or  matter  consistent  with 
it,  or  which  only  qualifies,  may  (y)  (2).  In  trespass  to  land,  if  the  de- 
fendant justify  under  a  custom  in  a  manor  that  each  copyholder  shall  com- 
[  *620  ]  mon  have  of  *pasture,  the  plaintiff  may,  under  a  traverse  of  the  custom, 
show  another  custom  defeating  the  operation  of  that  stated  in  the  plea,  as 
regards  the  locus  in  quo^  viz.  a  custom  to  inclose,  Ac,  without  replying 
such  custom  specially  (z).  In  real  actions,  and  in  quare  impedit^  the 
plaintiff  (then  called  the  defendant,)  must  frequently  state  a  title  in  his 
replication  inconsistent  with  that  of  the  defendant,  in  which  case  a  trav- 
erse is  necessary  (a).    But  in  personal  actions  it  is  not  in  general  neces- 

p)  Antey  612.  051 ;  6  Co.  25  b;   Dyer,  312  b;  Com.  Dig. 

\q)  Ante,  613,  615.  PtoodiX-,  O.  9,  8. 

(r)  See  in  general,   Steph.  2d  edit.  205  0C  (:r)  1  Ijood.  43;  44;  Com.  Dig.  Pleador,  O 

teq.  where  this  now  almost  disused  species  of  2. 

tiBTerse  is  vety  ably  explained ;  and  fiee  Beg.  (y)  1  Wfls.  253  ;  Bac.  Ab.  Pleas  and  Flead> 

Gen.  Hil.  T.  4  W.  4,  reg.  13,  pogt,  621.  ing,  H. ;  1  M.  &  Sel.  680;  1  B.  &  P.  285 ;    2 

(s)   When   neceBsary    (o   show    a    tille   in  iSon,  209 ;  2  Hen.  fila.  234. 


a  replication,   Com.   Dig.   Pleader,  P.  13,  6.  (c)  7  B.  «>  C.  346 ;  9  Id,  671,  S.  C. 

%.  (a)  Cro.  Eliz.  288,  670;  Com.  Dig. 

[t)  1  WiU.  253 ;  1  Soimd.  fiS,  note  2.  i:.  13 ;  /(i.  3,  L  10. 

[u)  Cro.  Eliz.  30;  Cro.  Jac  682;  Cro,  £1Ib. 


1; 


■—-■*-    '■■    ■■■    ■   '    *    ■■     — ■ — ■       — -  -   -    1   I 


n)  Vide  Bindon  v.  BoMnsmi,  1  Jolms.  616. 

(2)  In  trespass  qwtre  clauswm,  fiifk  the  defendant  pleaded  that  the  hau  in  quo  was  p4rt  ot 
a  public  highway,  and  that  the  plaintiff  had  wrongfUly  encumbered  it  widi  a  gate;  the  plaiatilf 
replied  a  pnscnptioB  in  those  whose  estate  he  had,  to  maintatn  a  gate  on  the  highway :  it  was 
held  that  he  need  not  tHMrene  the  k;ghiw».y««cth«wnM^gf«l  incottUNting  il  with  a  carte.  Spear  r. 
BickneU,  5  Mass.  225. 
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sarj  to  state  a  title  in  the  replication,  when  the  defendant  by  his  plea  ad-    "•  t"e 
mits  the  plaintiff  to  be  in  possession^  which  is  sufficient  against  a  wrong-  2dlv!T)e- 
doer  (6).     As  if  in  trespass  quare  clausum  fregit,  the  defendant  plead  nial  of  the 
that  E.  P.  was  seized  in  fee  of  the  locus  in  quo^  and  enfeoffed  6.  H.  who  P^^-  ^ 
thereby  became  seized,  and  beiilg  so  seized,  enfeoffed  the  defendant,  by  panof  the 
which  he  became  seized,  until  the  plaintiff,  claiming  by  color  of  a  prior  plea, 
deed  of  enfeoffment  made  by  E.  F.  by  which  nothing  passed,  entered,  &c., 
here  the  plaintiff  may  well  traverse  the  feoffment  supposed  to  have  been 
made  by  E.  P.  to  G.  H.  without  making  title ;  because  the  defendant  ad- 
mits the  plaintiff  to  be  in  possession  by  virtue  of  what  amoimts  to  an  es- 
tate at  will,  but  if  the  plaintiff  were  to  traverse  the  title  of  E.  P.  then  he 
must  state  his  own  title,  and  conclude  with  a  tmverse  (c). 

When  a  formal  traverse  is  adopted,  it  ought  to  be  introduced  with  a  Forms  of 
proper  title  or  inducement,  to  show  the  matter  contained  in  the  traverse  to  t»vc"®- 
be  material  (rf).  Where  no  new  matter  is  stated  in  the  replication,  and  a 
formal  traverse  is  adopted,  (though,  as  we  have  seen,  unnecessarily),  it  is 
usual  in  trespass,  after  the  words  "  precludi  non"  Ac.  to  introduce  the 
traverse  with  the  allegation,  "  that  the  defendaint  of  his  own  wrong  com- 
mitted the  trespass  complained  of,  in  manner  and  form  as  the  plaintiff 
hath  complained  against  the  defendant,  "  without  this,  thaty  Ac."  denying 
the  right  of  common  or  way,  &c.  as  stated  in  the  plea,  and  concludmg  * 

with  a  verification  (e).  But  where  new  matter  is  to  be  stated  as  induce- 
ment to  the  traverse,  it  must  appear  to  be  sufficient  in  substance  to  defeat 
the  opposite  party's  allegation,  and  if  a  defective  title  be  shown,  the  in- 
ducementwill  be  bad  ;  though  in  staH^ing  it,  so  much  certainty  does  not 
appear  to  be  requisite  as  in  other  parts  of  pleading,  because  it  is  seldom 
traversable  (1),  the  other  party  being  in  general  compellable  in  his  rejoin- 
der or  other  pleading  to  adhere  to  his  own  allegation,  which  has  been 
traversed  (/).  The  usual  words  of  the  beginning  of  a  traverse  are, 
"without  this,  that,  Ac.''  (absque  hoc ;)  but  any  words  amounting  to  a  de- 
nial of  the  ♦allegation  of  the  other  party  are  sufficient,  as  et  non,  Ac."  (§•)  [  *621  ] 
The  traverse  must  neither  be  too  large,  nor  too  narrow  (A) :  and  though 
it  is  in  general  in  the  negative  of  the  words  of  the  plea,  yet  time  and 
place,  or  other  matter  when  immaterial  must  not  be  included  (t)  ;  but  the 
words  in  manner  and  form  as  the  defendant  hath  in  his  said  plea  above 
alleged,  may  be  added,  for  they  only  put  in  issue  matter  of  substance  (A:). 
The  conclusion  must  before  the  recent  rules  in  general  have  been  with  a 
verification^  unless  where  no  new  matter  was  stated  by  way  of  inducement, 
or  where  the  traversed  comprised  the  whole  matter  of  the  plea,  in  which 
case  it  might  be  to  the  country  (/). 

(6)  Id.  ibid. ;  8  B.  &  C.  534.  (a)  Com.  Dif .  Pleader,  G.  1. 

c)  See  the  case  in  Poph.  1,  2.  jA)  As  to  dus,  see  11  East,  407,410,  411 ; 

J)  Parker's  Rep.  131 ;  Com.  Dig.  Pleader,  1  Ld.  Raym.  39;  cmte,  613,  615. 

G.'20;  see  1  M.  &  Sel.  680;  Stepheo,  Sd  ed.  (i)  Id, ;  Bac.  Ab.  Pleas.  H.5. 

2a6.  (k)  2    Leon.  5  :    Hardr.   39 ;   Com.    1%. 

(e)  See  the  forms,  Rast  £nt  622,  623 ;  Co.  Pleader,  G.  1 ;  vide  8  Bing.  135 ;  10  Moore^ 

Ent  656.     We  have  jost  seen  that  a  formal  502,  6.  C. 

traverse  is  not  necessarv  in  this  case.  (/)  1  Saund.  103  a,  b ;  Doqgl,  428,  and  see 

(J)  Com.  Dig.  Pleader,  G.  20.    Whea  not,  Beg.  Geo.  Hil.  4  W.  4,  reg.  13,  it^ 
see  ttf.  G.  17,  18;  1    Saund.  22,  n.  2. 

I  ......  ^ -  ^ . — . — . — , 

(I)  Vide  Fowler  9.  Clttk,  8  TMiy,  281 ;  Yaa  TXem  v;  Hamfltwi,  If  J4iBl8.  d71. 
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II.  THS 
BODY. 

2dlv.  De- 
nud  of  the 
plea. 
2dly.  Of 
part  of  the 
plea. 
jNo  tiav- 
erse  to  be 
afters 
traverae. 


ti  is  a  general  rule  that  there  cannot  be  a  traverse  after  a  traverse  where 
the  first  was  material,  and  of  matter  ne<5essarily  alleged  (m).  As  if  the 
plaintiff  has  declared  on  a  seizin  in  fee  in  B.  who  granted,  &c.  and  the-do- 
fendant  sliows  a  seizin  pi/r  autre  vie,  and  traverses  tlie  seizin  in.  fee,  the 
plaintiff  cannot  waive  such  traverse,  and  traverse  that  he  was  seized  pur 
autre  vie,  for  this  would  be  a  departure  from  and  desertion  of  his  prior  al- 
legation, and  the  parties  are  not  to  go  on  ad  infinitum  (n).  Li  some  cases 
however  a  travei-se  may  be  taken  after  a  former  apt  and  pertinent  one. 
As  where  in  a  transitory  action  there  is  a  special  local  justification  with  a 
traverse  of  the  place  laid  in  the  declaration,  the  plaintiff  may  either  join  in 
the  defendant's  traverse,  or  traverse  the  special  justification,  for  in  this 
case  the  place  laid  in  the  declaration  l>eing  inunaterial,  the  plaintiff  is  not 
bound  by  it  (o),  and  the  same  rule  prevails  where  time  or  any  other  immar 
terial  matter  alleged  in  the  declaration,  is  traversed  in  the  plea  (p^.  And 
if  a  traverse  be  of  matter  immaterial  (^),  or  of  an  inference  of  law  (r),  or 
not  to  the  substance  and  point  of  action,  the  other  party  may  either  demur 
specially,  or  may  pass  it  by  and  tender  another  traverse  (.^). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  13,t  orders  that  "  all  special  tra- 
verses, or  traverses  with  an  inducement  of  affiimative  matter,  shall  con- 
clude to  the  country,  provided  that  this  regulation  shall  not  preclude  the 
opposite  party  from  pleading  over  to  the  inducement  when  the  traverse  iis 
immaterial." 

The  King  is  allowed  to  take  a  traverse  after  a  traverse,  where  his  *title 
appeal's  by  office  or  other  matter  of  record;  though  if  it  do  not  so  appear, 
such  second  traverse  cannot  be  taken  (/). 

A  defect  in  a  traverse  can  only  be  taken  advantage  of  by  special  demur- 
rer ;  and  therefore  it  was  decided  that  where  the  inducement  to  a  traverse 
confesses  and  avoids  the  other  party's  title,  tlie  traverse,  though  idle  and 
bad  on  special  demurrer,  is  aided  by  a  general  demurrer  (ii) ;  and  an  im- 
material traverse  (x),  or  the  want  of  a  traverse  when  necessary,  is  aided 
upon  a  general  demurrer  and  by  verdict  or  pleading  over  (y). 

2diT.  Ade-  With  respect  to  a  replication  denying  the  effect  of  the  plea  and  showing 
^^L^^  a  particular  breach  without  confessing  and  avoiding  the  plea,  it  most  fro- 
quently  occurs  in  debt  on  a  bond  conditioned  to  perform  covenants,  ic.  (^). 
We  have  already  seen  (a)  when  this  replication  is  necessary,  both  at  com- 
mon law  and  mider  the  8  &  9  Wm.  3,  c.  11,  s.  8,  and  therefore  no  further 
observations  thereon  will  be  here  necessary. 


J.  Gen. 
Hil.  T.  4 
W.  4,  reg. 
ll)i  as  to 
tmverees. 


[ •622  ] 


Stating  a 
breach. 


(m)  Com.  Dig.  Pleader,  G.  17  ;  Vaugh. 
62 ;  1  Hen.  Bla.  376  to  412.  And  see  the 
reasons,  4  T.  R.  439,  though  the  decision 
was  xeveraed  in  5  T.  R.  367;  2  Hen.  Bla. 
182. 

!n\  Id,  ibid. 
0)  1  Saund.  22.  n.  2  ;  Com.  Dig.  Pleader, 
6.  18;  Bac.  Ab.  Fleas,  H.  4  ;  Lutw.  1438 ;  1 
Hen.  Bla.  403  ;  4  T.  R.  439,  440,  reversed,  see 
0  Id.  367  ;  2  Hen.  Bla.  182. 
(j9)  Id,  iHd. 
(q)  ^nte,  611,  612. 
(r)  Ante,  612. 
(«)  2  H.  Bla.  186;  1  Saoad.  32,  n.  2 ;  Com. 


Dig.  Pleader,  G.  19;  Bac.  Ab.  Pleas,  H.  4;  1 
Hen.  Bla.  402,  463. 

(t)  Yaughan,  62;  Com.  Dig.  Pleader,  G. 
7,  19. 

(u)  I    Sannd.  207  ;  note  5  ;  22,  note  2  ; 

1  Com.  Dig.  Pleader,  G.  22. 

(x)  1  Saund.  14,  n.  2;  4  Ann.  c.  16,  a.  1. 
An  immaterial  issue  is  not  cured  by  Terdicc 

2  Saund.  219  a;  Tidd,  9th  ed.  921.  Aliter  as 
to  an  informal  issue,  id. 

(y)  Com.  Dig.  Pleader,  G.  22 ;  1  Saund.  14^ 
note  2. 
(ar)  Com.  Dig.  Pleader,  F.  14,  15. 
(a)  Ante,  585.     . 


t  See  Ametieaii  £dilor'«  Pkefiwe. 
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The  third  dercription  of  replication  admits^  either  in  words  or  in  effect  "•  tub 
the  fact  alleged  in  the  plea,  and  avoids  the  effect  of  it  by  stating  new  mat-  ^f  ^^I' 
ter  ;  and  this  replication  frequently  occurs  in  practice.  Tlie  general  rule  fesiion  u^ 
is,  that  a  replication  must  confess  and  avoid  or  traverse  the  matter  stated  avoidance 
in  the  plea  (6)  (1),  and  in  this  respect  a  replication  resembles  a  plea  (c).  ©^  *«pl«a- 
Where  the  plaintiff  declares  on  a  fact  which  at  first  viewls  a  trespass,  and 
the  defendant  in  his  plea  acknowledges  that  fact,  but  states  such  new  cir- 
cumstances, aff,  if  true,  amount  to  a  justification,  if  the  plaintiff  can  suggest 
additional  new  matter,  which  shows  that  the  defendant's  plea  (though  true) 
will  not  justify  the  trespass  committed,  he  ought  to  reply  that  new  matter 
m  a  special  replication,  that  the  defendant  may  demur  or  take  issue  upon  it. 
Thus,  to  a  plea  in  trespass  justifying  under  a  warrant  upon  an  information 
for  treasonable  practices,  for  which  offence  the  plaintiff  had  been  admitted 
to  bail  by  the  Chief  Justice  of  the  King's  Bench,  the  plaintiff,  instead  of 
traversing  the  plea,  should  confess  and  avoid  it  by  replying  a  tender  and 
refusal  of  bail  (d).  So,  where  to  trespass  quare  claustim  fregit^  the  de- 
fendant pleaded  a  custom  applicable  to  all  farms  within  the  parish,  which 
were  not  exempted  by  special  agreement  or  otherwise,  and  the  plaintiff 
traversed  the  custom  generally  ;  it  was  held  ♦that  it  was  not  competent  for  [  *628  ] 
the  plaintiff  to  prove  that  his  particular  farm  was  exempted  by  special 
agreement  or  otlierwise  (e)  ;  the  proper  mode  of  availing  himself  of  such  a 
defence  would  have  been  to  have  confessed  the  custom,  and  avoided  it  by 
showing  that  the  exception  applied  to  his  farm  (/).  If  infancy  be  pleaded, 
the  plaintiff  may  reply  that  the  goods  were  necessaries,  or  that  the  defend- 
ant after  he  came  of  age,  ratified  and  confirmed  the  promise  {g).  And 
replevin  to  an  avowry  by  a  freeholder  for  a  distress  damage  feasant,  the 
plaintiff  may  plead  in  bar  a  demise  to  him  from  the  defendant  (A)  ;  or  in 
trespass  where  the  defendant  has  pleaded  son  assault  demesne^  the  plaintiff 
admitting  that  he  made  the  first  assault,  may  reply,  showing  that  it  was 
justifiable  (t).  So  to  a  plea  of  liherum  teneinentum^  the  plaintiff  fnay,  as 
in  replevin,  reply  a  demise  from  the  defendant  (A),  or  from  some  person 
seized  of  the  estate  before  the  defendant  had  or  claimed  to  have  any  interest 
in  the  hcus  in  quo  (J)  ;  or  if  the  defendant  has  justified  under  a  demise, 
he  may  show  a  notice  to  quit,  or  to  a  justification  under  a  distress  damage 
feasant^  may  reply  a  subsequent  conversion  (m).  We  have  already  seen 
that  in  some  cases  a  plea  may  be  generally  and  apparently  true,  and  yet 
the  plaintiff  may.  safely  traverse  it,  and  need  not  bfing  forward  in  his  repli- 
cation matter  which  disproves  the  plea  as  applied  to  the  subject  in  dispute. 
Thus,  in  trespass  to  land,  if  the  defendant  justify  under  a  custom  for  all 
copyholders  to  enjoy  conmion  of  pasture  over  the  hcus  in  quo  as  part  of 
the  waste,  the  plaintiff,  under  a  traverse  of  custom  may  prove  auotlier 
custom  for  the  lord  to  inclose  part  of  the  waste,  and  that  the  hcus  in  quo 

(h)  Com.  Dig.  Pleader,  G.  S ;  £1.  754 ;  4  ih)  Id, 

B.  &  C.  379,  per  Holroyd,  J.  (t)  Id, ;  2  Campb. 

(e)  See  ante,  525.  (k)  Po8t,  toI.  iii. ;  Willes,  225 ;  1  Eafit»  212. 

{d)  Ante,  610,  592 ;  2  Bla.  Bep.  1165;  and          (/)  Id. ;  Djer,  171  b. 

see  Carth.  280.  (m)  3  Willes,  20.    Ante,  17S,  179.    And  aee 

(e)  2  You.  &  Jerv.  79.  ante,  610,  612,  as  to  replying,  &c.  to  a  jnstffl- 

/)  Id.  cation  under  a  Jieri  Jaaa». 


L^ 


)  Post,  vol.  iii. 


(1)  U.  Statee  v.  Buibid,  3  Petera  TJ.  S.  81. 


623 


FOBBCS  AND  FARTS  OF 


n.  THB   was  inclosed  and  became  freed  from  the  common  of  pasture  by  virtue  of 
«.f^^p      such  custom  (w). 

fesslon  and      I*^  replications  of  this  descriptioli  it  is  necessary  that  the  material  parts 
avoidance    of  the  defendant's  title  be  admitted  either  in  terms  or  in  effect  (o).     It  is 
of  the  plea,  indeed  a  principle  applicable  to  other  pleading  as  well  as  a  replication^ 
that  by  not  traversmg  the  statement  of  tlie  adversary,  it  being  material  and 
traversable,  its  truth  is  to  be  taken  to  be  admitted  (jp).    It  behoves  the 
plaintifiF  therefore  to  be  cautious  in  deciding  whether  he  should  deny  the 
allegation  in  the  pica,  or,  admitting  its  apparent  trutli,  should  obviate  or 
defeat  its  effect  by  an  assertion  of  new  matter.     It  is  not  unusual  to  admit 
the  material  fac|s  alleged  in  the  defendant's  plea,  in  eQcpr€%%  terms,  by  stat- 
[  *624  ]  iiig,  after  the  words  *precludi  non^  "  that  alUiough  true  it  is  that  the  said 
demise  was  made  to  the  defendant,  as  in  his  said  plea  is  alleged,  yet  for 
replication  in  this  behalf  the  plaintiff  in  fact  saith,  that,  &c. : "  but  where 
the  plaintiff  in  the  subsequent  part  of  his  replication  claims  immediately 
from  the  defendant,  or  states  generally,  "  that  before  the  defendant  liad 
any  thing  in  tlie  locus  in  quo,  Ac."  this  form  appears  unnecessary  (9)  ; 
though  it  may  be  advisable  to  adopt  it,  when  the  plaintiff  claims  title  from 
a  party  alleged  to  have  been  seized  in  fee  prior  to  tlie  party  under  whom 
the  defendant  claimed  (r).     Wlien  tlie  replication  completely  confesses 
and  avoids  the  defendant's  plea,  it  should  not  conclude  with  a  traverse 
(«)  ;  though  as  it  introduces  new  matter,  it  must  conclude  with  a  verifi- 
cation, in  order  that  the  defendant  may  have  an  opportunity  of  answ^eriug 
(t),    A  replication  of  tliis  nature  must  confess  as  well  as  avoid  the  effect 
of  the  defendant's  plea,  and  if  the  plaintiff  rely  on  some  excess  as  an  im- 
prisonment  under  color  of  process  after  a  voluntary  escape,  tliis  matter 
should  be  new  assigned,  and  not  replied  (u).    For  a  replication  must  state 
matter  which  entitles  the  plaintiff  to  his  action  for  same  trespasses  as  those 
which  are  mentioned  in  and  attempted  to  be  justified  by  the  plea ;  of 
which  description  are  replications  of  new  matter,  showing  that  the  defend* 
ant  is  a  trespasser  ab  initio  (x)  ;  but  when  the  plaintiff  relies  on  trespasses 
different  firom  those  pleaded  to,  he  must  new  assign  (y). 

The  fourtli  description  of  replication,  if  it  can  be  so  termed,  is  a  Neut 
Assignment  (z).  A  new  assignment  is  not  however,  properly  speaking,  a 
replication,  since  it  does  not  profess  to  reply  to  any  thhig  contained  in 
the  defendant's  plea,  but  if  so  vulgar  a  term  can  be  tolerated,  gives  the 
go-by  and  throws  aside  as  useless  the  previous  pleading,  or  rather  re-stateBj 


4thly.  Of 
sifjnmcnt. 


(n)  Ante,  587,  619. 

(o)  Dyer,  171  b;  Sir  W.  Jones,  352.  In 
trespass  ibr  takin^c  and  driring  the  plaintiff's 
catde,  to  which.  &ere  was  a  justification  that 
the  defendant  was  laxcfuUy  possessed  of  a  close, 
and  that  he  took  the  cattle  there  damage  fea- 
sant, the  plaintiff^  may  specially  reply  tiUe  in 
another,  as  whose 'servant  he  entered, 'and  tlio 
giving  unnecessaiy  color  will  not  vitiate,  1  East, 
212. 

ip)  Ante,  524,  528,  612;  Staph.  2  edit. 
555. 

(q)  Dyer,  171  b;  Sir  Wm.  Joim,  352;  I 
East,  212,  213. 

(r)  Id. 

(8)  I  Saund.  22,  n.  2 ;  Id,  28,  n.  2 ;  Com. 
Dig.  Pleader,  2  G.  3.    So  where  a  plaintiff 


sets  up  matter  consistent  with,  but  qualifying 
the  matter  alleged  on  the  other  side,  he  shoolo 
not  also  traverse,  1  Wills.  253 

It)  1  Saund.  103,  in  notis. 

(u)  2  Wils.  3,  4;  2  T.  R.  172,  see  ante,  592, 
593,  and  1)08/,  632,  635,  as  to  this. 

(x)  1  Saund.  300  a ;  3  Wills.  20;  3  T.  R. 
297,  298 ;  1  Hen.  Bla.  560,  561.  See  as  to 
replying  excess,  &c.  ante,  592,  593,  poit,  683, 
635. 

{v)  2  Wils.  4. 

{z)  See  in  general  Com.  Dig.  Pleader,  3  IIL 
34;  Bac.  Abr.  Trespass,  1.  42;  Vin.  Abr. 
Trespass,  U.  a,  4,  and  Novel  AssigDmeDt ;  1 
Saund.  299,  note  6 ;  Steph.  2d  ed.  262 ;  lUd, 
9tb.%d.  690. 
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in  a  more  minute  and  circumstoTitial  manner,  the  cause  of  action,  or  some  i^-  the 
part  thereof,  alleged  in  the  declaration,  in  consequence  of  the  defendant  "^'*^- 
having  through  mistake  or  design,  omitted  to  answer  it  in  his  plea  (a). 
It  is  therefore  in  the  nature  of  a  new  declaration,  or  rather  it  is  a  more 
precise  and  particular  repetition  of  the  declaration  in  those  cases  where  the 
law  permitted  a  general  form  of  declaring  equally  applicable  to  two  or  more 
states  of  facts,  but  leaving  it  doubtful  in  the  description  which  was  intended. 
*The  necessity  for,  or  use  of,  a  new  assignment  arises  from  the  very  gen-  [*625] 
eral  mode  of  statement  sometimes  permitted  in  the  declaration,  and  the 
latitude  allowed  in  the  proof  of  many  of  the  allegations  therein.  It  is 
obvious  therefore  that  a  new  assignment  may  be  admissible  in  an  action  of 
assumpsitj  as  well  as  in  other  actions ;  as  if  to  a  declaration  in  indebitatus 
assumpsit  for  goods  sold,  the  defendant  plead  a  plea  applicable  to  one  sale 
and  delivery,  but  not  to  that  in  .relation  to  which  the  plaintiff's  present 
action  was  brought,  he  may  new  assign  accordingly  that  he  brought  his 
action  for  the  price  of  other  goods  sold  and  delivered  (6).  It  is  clear  that 
in  bther  cases  a  new  assignment  may  occur  in  assumpsit,  as  if  to  an  action 
for  goods  sold  the  d  »  mIi  it  plead  a  judgment  recovered,  the  plaintiff  may 
new  assign  that  his  projeut  action  is  for  other  and  different  goods  sold  than 
in  the  action  in  which  the  judgment  was  recovered  (c).  And  there  is  a 
recent  instance  of  a  new  assignment  and  subsequent  pleadings  in  an  action 
on  a  bill  of  exchange  (d). 

On  reference  to  the  preceding  parts  of  this  treatise  relative  to  the  form  Arises  fh)m 
of  the  declaration,  it  will  be  seen  that  the  cauee  of  action  is  Siometimcs  de-  generality 
scribed  in  very  general  terms.     In  actions  upon  contracts  the  declaration,  tion^whHi 
when  special,  in  most  cases,  contains  a  tolerably  particular  description  of  entitles  de- 
the  true  cause  of  action ;  and  in  actions  for  torts,  where  the  form  of  decla-  f<^n^ant  to 
ration  is  in  case,  the  description  of  the  injury  is  also  in  general  sufficiently  cvaTivc" 
certain :  accordingly  it  will  be  seen  that  a  new  assignment  rarely  occurs  in  reply. 
those  forms  of  action  (e).     So  where  the  action  was  in  trespass,  a  general 
mode  of  declaring  in  trespass  quare  clausum  fregit  was  permitted ;  and, 
imder  the  ordinary  former  declaration.,  the  plaintiff  was  in  general  entitled 
to  recover  upon  proof  of  any  trespass  of  a  similar  nature  to  that  stated  in 
any  close  or  land  in  the  same  parish  that  has  been  committed  by  the»do- 
fendant  before  the  commencement  of  the  action.     Where  several  trespass- 
es had  been  committed,  some  of  which  the  defendant  might  conceive  to  bo 
justifiable,  it  had  become  highly  important  for  the  interests  of  defendants, 
and  also  expedient  for  the  ends  of  justice,  that  the  true  cause  of  action,  in 
respect  of  which  the  plaintiff  meant  to  proceed,  should  be  better  ascertain- 
ed by  the  record ;  for  otherwise  the  defendant  might  be  misled  by  the  gen- 
erality of  thi  declaration,  and  be  met  at  the  trial  by  the  proof  of  a  differ- 
ent injury  from  that  which  he  came  prepared  to  dispute ;  and  on  other  ac- 
counts it  was  often  very  desirable  for  the  defendant  to  confuie  and  limit  in 
some  degree  the  general  description  in  the  declaration.     In  order  to  effect 
*that  object,  he  was  allowed  to  frame  his  plea  in  such  a  manner  as  would  [*626] 

(a)  3  Bla.  Com.  3U  ;   Steph.  2d  ed.  266;  1  (c)  5  Term,  R.  607;  3  Wils.  304;  3  Bar.  & 

Saood.  299,  note  6.  Ores.  235 ;  &  D.  &  R.  87,  S.  C. ;  and  see  forms, 

(6)  6  T.  R.  607 ;  see  also  Heyden  v.  Thomp-  post,  vol.  iii.  Index,  New  Assignment, 

son.  I  Adol.  &  Ell.  210.    It  was  supposed  oth-  (rf)  Heydon  v,  Thompson,  I  Adol.  &  Ell. 

erwiso  in  asrampsit,  Solly  v.  Neisn,  Trin.  T.  210. 

Exch.  1835,  Legal  Obs.  134,  135;   see  post,  (e)  See  post,  6SQ, 
636,  637. 

Vol,  I.  81 
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FORMS  AND  PABTS  OF 


i;.  THE    often  render  it  necessary  that  the  plaintiff  should  re^sfat^  with  greater  pre- 
^^^'     cisiou  and  particularity  (1),  the  real  cause  of  action  intended  by  his  do- 


assign 
ments. 


assi^-  ^^  claration ;  and  such  re-statement  was  termed  a  new  assignmenL  This  rep- 
etition of  the  real  cause  of  action  occasioned  evasive  and  expensive  plead- 
ing, and  on  that  account  the  Reg.  Gen.  Hil.  T.  4,  W.  4,  reg.  V.f  directed 
that  in  declaration  in  trespass  qtuire  clauevm  ftegit^  the  name  of  tlie  close 
or  its  abuttals,  or  other  particular  description,  should  be  added,  by  which 
means  the  necessity  for,  and  utility  of  a  plea  of  liberum  tenementum  has  in 
a  great  measure  been  avoided. 


When  a 
new  assign* 
inent  is  ne- 
cessary in 
general. 


In  case  of 
trespasses 
to  the  per- 
son iff). 


[*627] 


It  is  a  general  rule,  that  where  the  defendant  has  committed  several 
trespasses  either  to  the  person,  or  the  personal  or  real  property  of  anotlier, 
some  of  which  were  justifiable,  and  otliers  not,  and  the  action  is  brought 
for  tliose  trespasses  which  were  not  justifiable,  but  the  defendant  by  his 
plea  answers  only  those  which  were  so,  then  the  plaintiff  should  new  as- 

Thus,  in  action  of  trespass  for  an  assatdty  if  there  have  been  two  as- 
saults, one  justifiable,  on  the  ground  of  it  havuig  been  committed  in  self- 
defence  and  the  other  not,  and  the  declaration  contain  only  one  count  for 
an  assault,  and  the  defendant  plead  son  assault  demesne^  the  plaintiff  should 
new  assign  tlie  illegal  assault  (A).  In  a  case  of  this  description  we  have 
seen  that  the  defendant  cannot,  with  any  degree  of  certainty,  collect  from 
the  declaration  which  of  the  two  assaults  tlie  plaintiff  means  to  proceed 
for,  and  as  tlie  plaintiff  would  be  allowed  to  prove  either  under  the  declara- 
tion, it  becomes  a  matter  of  necessity  that  the  defendant  should  put  his 
justification  upon  the  record,  or  otherwise  the  plaintiff  might  recover  at 
tlie  trial  on  proof  of  the  very  assault  which  was  legally  justifiable.  Tlie 
defendant  is  therefore,  by  the  rules  of  pleading,  allowed  to  suppose  tliat  the 
action  was  brought  for  the  latter  assault,  and  he  consequently  pleads  son 
assault  demesne.  Now,  in  such  a  case,  the  plaintiff  cannot  safely  traverse 
this  plea,  for  if  he  were  to  do  so,  and  the  justification  were  to  be  proved, 
the  defendant  would  be  entitled  to  a  verdict.  The  reason  of  tliis  is,  that 
the  general  terms  of  the  declaration  are  confined  by  the  effect  of  the  plea, 
and^the  replication.  The  plea  admits  of  the  fact  of  an  assault  having  been 
committed,  and  then  gives  a  more  minute  and  circumstantial  account  of 
it  by  showing  how  it  originated,  and  what  circumstances  rendered  it,  as 
the  defendant  conceives,  justifiable.  By  traversing  the  plea  tlie  plaintiff  is 
held  to  admit  that  the  defendant  is  right  as  to  the  particular  assault  com- 
plained of;  for  if  he  were  *allowed  to  traverse  the  plea,  and  afterwards 
to  prove  an  assault  totally  imconnected  from  all  circumstances  approach- 
ing to  justification,  it  would  be  an  act  of  gross  deception  towards  the  de- 
fendant. The  issue  is  therefore  confined  to  such  an  assault  as  is  described 
in  the  plea,  if  any  such  has  actually  taken  place,  viz.,  an  assault  commit- 
ted under  some  circumstances  of  provocation,  which  tlie  defendant  asserts 
amount  to  a  legal  excuse,  but  which  assertion  the  plaintiff  denies.  In 
order  to  avoid  this  result,  and  to  enable  tlie  plaintiff  to  give  evidence  of 

(f)  1  Saund.  299  a,  n.  6;  1  Ld.  Raym.  465;      exceas,  ante,  492,  498;   2  Crom.  H.  &  Bos. 
S  Wils.  3,  4.  838. 

{g)  The   plaintiff   must   in   general   reply         {h)  Id,  Ibid,;  2  Sannd.  6  e,  Stbed. 


(1)  Troop  V,  Smith,  20  Johns.  48. 
t  oee  American  Editor'a  Prefiu^. 
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that  assault  which  was  wholly  destitute  of  ezcnsOy  it  is  necessary  that  he    "•  'hb 
should  not  traverse  the  defendant's  plea,  but  correct  the  error,  or  affected  .J^^^l,' 
error  into  whicli  the  plaintiff  has  fallen,  by  a  new  assignment,  viz.  by  stat-  aJi^-  ^ 
iug  that  ho  brought  his  action  not  for  tlie  assault  alluded  to,  and  answered  moats, 
by  the  plea,  but  for  another  and  a  different  assault  committed  on  a  differ- 
ent occasion.  .  The  same  observations  will  be  applicable  to  cases  where  the 
defendant  justifies  on  assault  or  other  trespass  under  process,  <fec.,  and  the 
plaintiff  relies  on  an  assault  or  trespass  committed  before  the  issuing  of 
the  writ,  or  after  the  return  of  it,  or  after  the  plaintiff  in  the  second  action 
was  discharged  by  the  plaintiff  in  the  first  action,  or  after  a  voluntary 
escape  on  process  in  execution  (t). 

If  son  asxauU  demesne  has  been  pleaded,  and  the  evidence  will  establish 
that  the  defendant's  battery  of  the  plauitiff  was  excessive^  and  more  than 
was  necessary  for  self-defence,  it  seems  that  according  to  the  latest  decisions 
the  plaintiff  may  under  a  de  in^ria,  and  without  a  special  replication  or 
new  assignment  give  in  evidence  the  excess  (j)  (1).  But  it  has  been  de- 
cided that  a  plaintiff  cannot  reply  de  injuria^  and  also  new  assi^  that  the 
defendant  committed  the  trespasses  with  more  violence  than  was  necessary, 
such  pleading  )jeing  demurrable  for  duplicity,  though  if  not  demurred  to, 
plaintiff  may  proceed  on  eitlier  on  tlie  trial  (A). 

In  like  manner  in  trespass  for  injuries  to  personal  property,  where  tliere  Trespasses 
have  been  two  or  more  mjuries  to  tlie  same  property,  or  two  takings  of  ^  personal 
similar  property,  a  new  assignment  will  become  necessary  in  cases  analo-  P'^P^'"*>'- 
gOHs  to  those  we  have  noticed  with  respect  to  assaults  (l).    Thus,  where 
iu  an  action  of  trespass  for  taking  away  the  plaintiff's  oaks,  the  defendant 
pleaded  that  the  oaks  were  standing  in  a  certain  close,  situate  in  the  manor 
of  A.  the  freehold  of  B.  who  felled  them,  and  justified  taking  them  away 
by  the  command  of  B.,  it  was  held  that  the  plauitiff  might  new  assign  that 
the  oaks  were  growing  in  his  own  close  witlun  the  manor  of  W.,  and  were 
other  oaks  than  tiiose  mentioned  in  the  plea  (m).     And  in  transitory  ac- 
tions of  this  nature,  not  only  tlie  fdace  but  the  time  may  be  made  material 
by  the  plea,  *and  the  plaintiff  must  then,  when  it  becomes  necessary,  new   [*628] 
assign  the  trespass  at  another  time  (n).     But  if  to  trespass  for  removing 
goods,  and  casting,-  flinging,  or  tlirowing  goods  out  of  a  barn,  the  plea  only 
justify  the  removal,  and  except  the  casting,  flinging,  and  throwing  the 
goods  out  of  the  barn,  no  new  assignment  is  necessary,  and  plaintiff  may 
recover  for  any  damage  done  by  the  excepted  act  if  proved  under  the  gen- 
eral issue  (o). 

And  in  trespass  for  an  injury  to  real  property  where  the  defendant  jus-  Trespasses 
tifies  under  a  right  of  way,  Ac.  if  the  defendant  has  used  the  way  in  a  dif-  ^  '^^ 
ferent  manner  from  what  he  was  entitled  to. do  by  virtue  of  the  prescription  P'^P^^^' 
or  grant,  the  plaintiff  must  new  assign  (;>).     So,  if  in  an  action  for  tres- 
passes to  tlie  plaintiff's  land,  committed  with  cattle,  the  defendant  prescribe 

(0  Saund   249,  note  6,  and  see  2  Campb.  (m)  1  Saund.  SCO  a. 

175;  1  Bin?.  317;  3  Tannt  525,  526.  (n)  1  Saund.  300  a;  2  Ld.  H|iym.  1015. 

(  /)  Ante,  587,  n.  {e) ;  Reece  v.  Taylor,  1  Har.  }o)  Neville  v.  Cooper,  2  Crom.  &  M.  329;  and 

&  Wol.  Rep.  15.  see  Bosh  v,  Parker,  1  Bing.  Jf.  C.  72. 

(k)  Thomas  ».  Marsh,  5  Car.  &  P.  696.  (p)  I  T.  R.  560,  562. 

(/)  Ante,  626. 

(I)  Hannan  v.  Edea,  15  Mass.  347. 
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[♦629] 


for  commonable  cattle  levant  and  eawihani^  and  allege  that,  the  cattle  men- 
tioned in  the  declaration  were  such  cattle,  and  in  truth  the  defendant  has 
put  on  such  cattle,  and  also  other  cattle  not  levatU  and  couchani,  the  plain- 
tiff should  new  assign,  stating  that  he  brought  his  action  for  depasturing 
the  common  with  other  cattle,  and  should  not  traverse  the  levancy  and 
cou-chancy;  for  upon  such  a  traverse  it  would  appear  to  be  sufficient  to 
show  any  thing  which  excuses  the  trespass,  and  the  number  mentioned  in 
the  declaration  would  not  be  material  (jq).  And  it  has  been  held  that  if 
in  an  action  for  breaking  and  entering  the  plaintiff's  house,  land,  &c.  the 
defendant  plead  a  license  which  the  plaintiff  had  revoked  before  any  of 
the  trespasses  for  which  the  action  was  brought  were  committed,  or  which 
was  confined  to  some  particular  act,  and  the  defendant  exceeded,  the  plain- 
tiflF  must  state  the  revocation  or  excess  in  a  new  assignment,  (r). 

In  all  the  preceding  instances  in  which  a  new  assignment  may  become 
necessary,  it  will  be  observed  the  very  circumstance  of  the  new  assignment 
supposes  that  two  or  more  trespasses,  or  acts  apparently  amoiuiting  to 
trespasses,  have  taken  place.  The  plaintiff  declares  in  the  new  assignment 
that  he  brought  his  action,  not  for  the  trespass  admitted  and  justified  by  the 
plea,  but  for  another  and  different  trespass  committed  upon  another  and 
different  occctsion^  and  whicii  the  defendant  has  not  answered  by  his  plea 
(.«).  And  in  general  the  effect  of  the  new  assignment  is,  to  admit  tliat 
one  of  the  assaults,  or  apparent  trespasses,  has  been  justified ;  and  it  ope- 
rates as  an  entire  waiver  *or  abandonment  of  that  particular  trespass  (jt). 
But  it  may  often  occur  in  trespass  to  real  property  that  a  new  assignment 
will  become  necessary  on  a  different  ground.  We  have  seen  that  in  declar- 
ing in  trespass  for  an  injury  committed  by  breaking  and  entering  the  plain- 
tiff's close,  it  was  unnecessary  to  give  either  the  name  or  abuttols  or  any 
specific  description  of  the  close,  and  that  it  was  sufficient  to  state  the  par- 
ish or  place  in  which  it  is  situate  (u).  Under  that  general  description  it 
was  obvious  the  plaintiff  would  be  entitled  to  give  evidence  of  any  act  of 
trespass  committed  by  the  defendant  in  any  close  of  the  plaintiff  within 
tlie  particular  parish  or  place  mentioned  in  the  declaration ;  and  the  con- 
sequence of  this  was,  that  the  defendant  was  under  some  difficulty  in  know- 
ing in  what  part  of  the  particular  parish  or  place  the  alleged  trespass  was 
committed ;  and  unless  he  could  obtain  a  specific  description  of  the  par- 
ticular close,  he  would  not  know  what  he  was  to  come  prepared  to  dispute 
at  tlie  trial.  To  remedy  that  inconvenience,  we  have  seen  that  the  defend- 
ant was  permitted  to  plead  the  ])lea  of  iibenim  tenemenlum^  or  as  it  was 
called  the  common  bar  (x).  This  plea  the  plaintiff  can  seldom  pafely 
traverse  if  the  declamtion  did  not  describe  the  close  by  name  or  abnttals, 
for  if  he  did  so,  and  the  defendant  could  prove  that  at  the  time  of  the  sup- 
posed trespasses  he  had  any  land  within  the  particular  parish  or  place  laid 
in  the  declaration,  the  issue  must  be  found  for  him  (jf)  (1) ;  and  it  was 


(q)  WiUes,  63S;  2  Saand.  346  o. 

(r)  See  .3  Campb.  513;  1  Saund.  300  c,  d,  4th 
ed.  But  tluit,  it  appears,  only  applies  to  those 
cases  in  wliich  the  declaration  is  confined  to  a 
Binprlc  act  of  trespass,  or  in  which  the  defendant 
confines  tlie  ^'cneral  terras  of  the  declarationi  by 
specifyinjr  the  particular  acts  to  which  the  li- 
cense extended  in  his  plea.  See  post,  631, 11 
East,  451. 

(«)  See  the  iisnal  fomis,  jnttt,  toI.  iii. 


(t)  See  16  East,  82,  86;  1  Sannd.  299  a,  n. 
6;  2  T.  R.  176,  177;  per  Cur.  10  East,  80; 
post,  632,  633. 

(« )  See  ante,  394.  It  seems  to  have  been  tuf- 
ficient,  to  nnme  the  oown/y  only,  trf. 

(r)  Sec  ante,  508;  11  East,  51. 

(y)  2  Taunt.  156;  wsr  Lawrence.  J.  7  T. 
R.  335;  1  Saund.  299  b,  c;  Com.  Dig.  Head- 
er, 3  M.  34;  1  B.  &  G.  489;  2  D.  &  B.  719, 
S.  C. 


'\)  EUet  V.  PoUen,  7  Halst  357. 
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perhaps  reasonable  that  it  should  be  so,  for  the  object  of  the  plea  of  free-  "•  the 
hold  ill  such  a  case  being  to  compel  the  plamtiif  to  give  a  more  particular  .^^^^' 
description  of  the  particular  close  alluded  to  in  his  declaration,  in  the  event  aaa^-  ^^ 
of  his  declining  to  give  the  required  information,  he  was  held  to  admit  that  monts. 
the  defendant  was  right  as  to  the  particular  place,  and  the  only  issue  rais- 
ed by  the  replication  was,  whether  the  defendant  could  prove  that  he  had 
any  close  answering  the  description  contained  in  his  plea.  If  plaintiff 
therefore  was  not  able  to  traverse  the  plea  of  Hberum  tenementum  with 
safety,  he  was  driven  to  a  new  assignment,  in  which  he  stated  the  place 
with  proper  exactness  (2r).  This  was  usually  done  by  setting  forth  the 
name  and  abuttals  of  the  close,  and  hi  case  the  defendant  has  given  any 
particular  description  to  the  close  mentioned  in  his  plea,  the  description  of 
the  plaintiff's  close  in  the  new  assignment  must  be  such  that  a  plain  dif- 
ference rnay  be  perceived  between  the  place  so  newly  assigned  and  that 
mentioned  in  tlie  plea  (a)  (2).  It  may  be  observed  with  respect  to  new 
assignments  after  the  plea  of  liberum  tenementum,  that  whenever  *the  de-  [  *680  ] 
fendant  possesses  any  close  which  he  describes  in  his  plea,  and  alleges  it 
to  be  his  soil  and  freehold,  the  effect  of  a  new  assignment  is  entirely  to 
exclude  the  consideration  of  any  trespass  committed  within  such  close. 
The  plaintiff  in  his  new  assignment  avers  that  the  place  newly  assigned  is 
another  and  different  place  from  that  mentioned  in  the  plea,  and  he  hereby 
waives  and  abandons  any  claim  in  respect  of  trespasses  committed  in  the 
latter  place.  And  the  same  principle  supports  the  position,  that  where  the 
defendant  in  his  plea  specifies  a  particular  trespass,  and  justifies  it,  and 
the  plaintiff  new  assigns  in  respect  of  a  different  trespass,  the  former  tres- 
pass is  considered  to  be  entirely  abandoned  (6).  And  as  in  the  latter  case 
the  new  assignment  supposes  two  different  trespasses j  so  in  the  former  it 
supposes  two  different  places;  for,  as  we  sliall  see  more  particularly  here- 
after, wiiciiever  tlie  plaintiff  and  defendant  are  agreed  as  to  the  particular 
trespass  or  place,  and  there  appears  sufficient  upon  the  record  to  ascertain 
and  identify  it,  a  new  assignment  is  unnecessary  and  improper  (c). 

Tlie  cases  of  new  assignment  we  have  hitlierto  considered,  are  those  in  in  what 
which  tlie  trespass  complained  of,  or  the  place  in  which  it  was  committed,  ^^^^ 
have  been  wholly  mistaken  or  evaded  by  the  defendant  in  his  plea.     And  to  reply  to 
in  these  cases  the  plaintiff  merely  new  assigns,  without  taking  any  other  P|^t.  ^^ 
notice  of  the  plea  than  stating  that  it  was  wholly  foreign  to  the  true  ground  ^ew  ^ 
of  complaint,  and  that  it  does  not  at  all  meet  the  declaration.     But  the  sign. 
same  cause,  viz.  the  generality  of  the  declaration,  which,  as  we  have  feen, 
often  gives  rise  to  a  plea  entirely  foreign  to  the  real  cause  of  action,  may 
sometimes  have  the  effect  of  producing  a  plea  whereby  some  of  the  tres- 
passes wliich  the  plaintiff  complains  of  are  answered,  but  others  are  left 
entirely  unnoticed.     Thus,  where  the  plaintiff  complains  in  his  declaration 
that  the  defendant  on  a  certain  day,  "  and  on  di^'crs  other  days  and  times 
between  that  day  and  the  commencement  of  the  action,"  committed  tres- 
passes in  the  plaintiff's  close,  the  plaintiff  will  be  at  liberty  under  this  al- 

(z)    2    Salk.  453;    6    Mod.  117;    Willes,  500  c.  5th  ed. ;  see  the  form,  ;k»<,  vol.  iii, 
223;    2  Bla.  Rep.    1089;    1    Saand.  299  b,  ^6)    See  15  East,  286;   16  id.  82,  86;  1 

note.  Saand.  299  c.  5th  edit 

la)  Dyer,  264 ;  Cro.  Jac.  594 ;  Cro.  Eliz.  (c)  Post,  632,  633 ;  1   Saand.  300  b,  note, 

865,  492 ;   Bro.  Tresp.  203 ;  1  Saand.  299  c.  5th  ed. 


(2)  HoUock  V.  RobinaoD,  2  Gaines,  238;  Slliee  v.  ^ojw,  8  Wead.  508i 
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II.  THE  legation  to  prove  any  number  of  acts  of  trespass  committed  by  the  dc- 
u^lj  fcudaiit  within  the  space  of  time  mentioned,  in  any  part  of  the  close. 
assign-  ^^  ^ow  it  may  happen  that  the  defendant  claims  a  right  of  way,  or  common, 
incuts.  &c,  in  the  plaintiff's  close,  and  as  he  has  no  means  of  telling  from  the  de- 
claration whether  the  plaintiff's  cause  of  complaint  is  confined  to  acts 
committed  in  the  exercise  of  such  right  of  way  or  common,  &c.,  or  wheth- 
er any  other  acts  of  trespass  are  complained  of,  he  is  allowed  to  assume 
the  former,  and  may  consequently  justify  under  such  alleged  right.  In 
this  case,  if  the  plaintiff  dispute  the  existence  and  validity  of  the  right 
[  *631  ]  of  Way  or  common,  he  will  of  course  traverse  *the  defendant's  plea.  But 
the  effect  of  such  travei^se  without  any  new  assignment,  will  be  to  confine 
the  issue  to  the  question  of  the  right  of  way,  Ac.  as  pleaded  by  the  de- 
fendant ;  and  if  this  should  be  found  in  the  defendant's  favor,  he  will  be 
entitled  to  a  verdict  (rf).  If  therefore  the  defendant  has  committed  any 
acts  of  trespass,  which,  supposing  him  to  be  entitled  to  the  alleged  right 
of  way,  <tc.,  would  not  be  justified  by  it,  it  will  be  necessary  for  the  plain- 
tiff not  merely  to  traverse  the  plea,  but  also  to  new  assign  in  respect  of 
such  oUier  trespasses,  and  aver  in  his  new  assignment  that  the  action  was 
brought  as  weU  for  the  trespass  or  trespasses  mentioned  in  the  plea,  as  for 
the  trespasses  newly  assigned  (e).  Thus,  where  the  plaintiff  complained 
in  the  declaration  that  the  defendant  had  committed  trespasses  in  his  closes, 
and  the  defendant  pleaded  that  one  of  the  closes  was  called  Blackacre,  and 
the  other  Whiteacre,  and  pleaded  that  they  were  his  freehold,  the  plaintiff 
travei*sed  that  Blackacre  was  the  defendant's  freehold,  and  new  assigned  in 
respect  of  trespasses  in  twenty  acres  other  than  Whiteacre  ;  upon  this  it 
was  objected,  that  by  new  assigning,  the  plaintiff  had  waived  the  former 
pleadings  as  to  all,  and  therefore  ought  to  have  omitted  the  traverse ; 
but  the  Court  disallowed  the  objection,  and  held  that  as  the  defendant  had 
pleaded  in  respect  of  some  of  the  places  in  wliich  the  plaintiff  intended  to 
lay  the  trespass,  the  plaintiff  was  at  liberty  to  answer  as  to  that  part,  and 
that  the  derendant  was  not  entitled  to  waive  his  plea  thereto  and  plead  to 
all  de  novo  (/).  So  where  an  action  is  brought  for  fishing  in  a  certain 
river,  being  the  plaintiff's  fishery,  and  the  trespass  intended  by  the  decla- 
ration is  for  fishing  to  the  extent  of  two  miles  and  upwards ;  if  the  defend- 
ant plead  that  he  is  seized  in  fee  of  ten  acres  adjoining  the  river  and  pre- 
scribes for  a  free  fishery  in  the  river  along  the  side  of  the  ten  acres,  tlie 
plaintiff  ought  not  merely  to  traverse  the  prescription,  and  go  to  issue  upon 
it,  because  at  the  trial  he  would  not  bo  permitted  to  give  evidence  of  any 
act  of  fishing  by  the  defendant,  either  above  or  below  the  ten  acres,  for 
the  question  would  be  confined  to  the  prescription  only ;  but  the  plaintiff 
should  also  new  assign  and  state  that  the  trespass  complained  of  was  not 
only  for  fisliing  in  the  river  adjoining  the  ten  acres,  but  also  above  and  be- 
low the  same,  and  then  the  defendant  will  be  under  the  necessity  of  giving 
some  answer  to  the  whole  trespass  (g*).  In  this  case  it  has  been  observed, 
that  without  a  new  assignment  the  plaintiff  would  run  a  great  risk  of  be- 
ing tricked ;  for  if  the  prescription  were  found  for  the  defendant,  he  would 
succeed  in  the  action,  though  guilty  of  almost  the  whole  trespass  for  which 
tlie  action  was  brought  (g*).     Upon  the  same  principles,  in  the  case  before 

(d)  1  Saund.  300  b,  c,  6th  ed.;  and  see  2      S.  G 

Campb.  175,  176.  (/;  do.  Eliz.  812,  and  see  7  B.  &  C.  346; 

(e)  1  Saund.  900b.  c.  7  B.  &  G.  346;  9  D.      9  P.  &  R.  897,  S.  C. 

&B.  897,  8.  C.  9  B.  &  C.  618.    4  M.ft  R.  390,  (g)  I  Saand.  300  c,  5th edit 
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II.    THE 
BODY. 


adverted  to  of  a  right  of  way,  &c.  pleaded  by  the  defendant,  *where  the 
plaintiff  disputes  the  alleged  right,  and  also  affirms  that  the  defendant  has  4thiv"ycw 
committed  trespasses  in  other  parts  of  his  land,  he  should  traverse  the  right  assign. 
of  way,  and  new  assign  for  trespass  extra  viant  (A).  ments. 

It  will  be  observed  to  be  perfectly  clear  that  the  mode  of  pleading  by  ^^^^^  ^ 
traverse  and  new  assignment,  is  inapplicable  where  only  a  single  act  of  newassijrn- 
trespass  is  complained  of  in  the  declaration ;  but  where  the  declaration  is  "'^"^ '''  "''* 
capable  of  covering  several  tre^asses,  and  the  defendant  pleads  some  mat-  and  hn-* 
ter  of  justification  which  only  applies  to  party  it  seems  to  be  open  to  tlie  proper, 
plaintiff  both  to  traverse  the  justification  and  to  new  assign  in  respect  of 
the  trespasses  unanswered  in  all  cases  of  trespass,  whether  to  the  person 
or  to  personal  or  real  property.     And  although  where  only  a  single  act  of 
trespass  is  complained  of,  this  mode  of  pleading  would  in  general  be  ob» 
jectionable  (i) ;  yet  where  the  trespass  is  of  a  continuing  nature,  as  in  the 
case  of  imprisonment,  or  remaining  in  possession  of  a  house  or  goods  un- 
der color  of  process,  the  plaintiff  may  it  should  seem  dispute  the  writ,  &c. 
and  also  new  assign  in  respect  of  a  continuation  of  imprisonment,  posses- 
sion, &c.  unauthorized  by  the  process  even  supposing  it  to  be  valid  (A). 

In  the  course  of  the  preceding  pages  it  has  been  more  than  once  inci- 
dentally observed,  and  from  the  whole  tenor  of  what  has  been  said  on  the 
subject  of  new  assignment  it  will  be  collected,  that  it  can  never  be  neces- 
sary for  the  plaintiff  to  new  assign  where  there  has  been  only  a  single  act 
of  trespass,  except,  as  we  have  lately  seen,  where  that  act  has  been  of  a 
continuing  nature,  (in  which  case  it  may  perhaps  more  properly  be  said  to 
consist  of  several  acts  of  trespass,)  or  except  where  the  plea  of  liberum 
tenemmtum  has  rendered  a  particular  description  of  the  locus  in  quo  neces- 
sary. And  in  general,  where  a  new  assignment  is  unnecessary,  it  will  bo 
improp3r  and  sometimes  fatal  to  the  plaintiff's  right  to  recover.  It  has 
b30.i  shown  that  in  general  the  object  of  a  new  assignment  is  to  correct 
a:i  error  or  affected  error  in  the  defendant's  plea,  and  that  (where  there  is 
no  traverse  of  the  plea)  it  operates  as  an  entire  waiver  and  abandonment 
of  th3  particular  trespass  justified  by  the  plea  (Z).  And  upon  this  ground, 
in  a  case  where  the  plaintiff  brought  trespass  for  false  imprisonment,  and 
the  defendant  justified  under  process,  which  was  in  fact  irregular,  but  the 
plaintiff  (instead  of  traversing  the  plea  as  he  ought  to  have  done,  and  rely 
ing  on  the  irregularity,)  new  assigned  that  the  trespass  complained  of  was 
upon  another  and  a  different  occasion^  it  was  held  that  *he  was  bound  to  [*633] 
prove  a  new  and  substantive  trespass  wholly  unconnected  with  the  process 
and  that  as  there  was  only  one  arrest  and  imprisonment  proved,  which 
would  have  been  authorized  by  the  process  had  it  been  regular ,^it  was  an- 
swered by  the  plea,  and  the  defendant  was  therefore  entitled  to  a  ver- 
dict (w).  Upon  the  same  principle,  where  the  defendant  described  the 
place  in  which  the  trespass  was  alleged  to  have  been  committed  in  his  plea, 


{h)  1  Saund.  300,  c.  5th  edit ;  9  B.  &  C  618; 
GBing.  196;  2  Rin<r.  26. 

(i)  Thomas  v.  Marah,  5  Car.  &  P.  596. 

{k)  \  Bin^.  317;  2  Caropb.  175;  3  Taunt 
425.  As  to  replying  de  injuria,  and  new  as- 
sij^iing.  in  answer  to  a  plea  jostifTing  under  a 
Jieri  facias,  4  Bing.  729 ;  S.  C.  in  Error  in  1  M. 
&  P.  783;  and  2  Y.  &  J.  304;  anU,  610,  612. 
See  further  as  to  Excess,  ante,  592,  593,  624, 


626 ;  post,  635. 

(/)  Ante,  628. 

(m)  16  East,  82.  Where  the  trespass  chaii^ 
is  a  single  acty  but  is  committed  in  a  more  vio- 
lent manner  dien  the  subject  of  justification  au- 
.  tliorized,  this  should,  it  seems,  be  put  on  the 
record  in  a  replication^  and  not  as  a. new  assign- 
ment of  a  distinct  trespass  7  Moore,  33 ;  ante, 
592  593,  692  post,  635. 
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II.  TUB    and  j;u  tiaed  under  a  right  of  common  there,  and  the  plaintiff  new  assigned, 
M^^^     setting  out  the  abuttals  of  the  locus  in  quo^  and  alleged  in  the  usual  form 
asai'^n-  ^^  ^^^^^  ^^*®  closes  newly  assigned  were  other  and  different  closes  than  the  place 
meats.        mentioned  in  the  plea,  and  it  appeared  at  the  trial  that  they  were  the  same, 
it  was  held  the  defendants  Avere  entitled  to  a  verdict,  on  the  new  assign- 
ment.    And  tlie  Court  observed,  that  the  plea  of  not  guilty  to  the  new 
assignment  put  the  whole  of  it  in  issue,  a  part  of  which  was  that  the  closes 
were  different  from  that  mentioned  in  the  plea  (w). 

Such  being  the  effect  of  the  new  assignment,  where  only  a  single  act  of 
trespass  has  been  committed,  it  is  equally  plain  that  where  only  one  sucli 
act  is  charged  in  the  declaration  and  is  justified  by  the  defendant,  the  plain- 
tiff cannot  traverse  the  defendant's  plea  and  also  new  assign.  In  a  case 
w^herc  the  plaintiff  complained  of  a  single  act  of  trespass  in  each  count 
of  the  declaration,  and  the  defendant  justified  each  of  the  trespasses  tlius 
charged  in  his  pleas,  and  the  plauitiff  traversed  the  matter  alleged  in  jus- 
tification, and  also  new  assigned  in  respect  of  otlier  acts  of  trespass;  the 
Court  held,  ^n  demurrer,  that  this  mode  of  pleading  was  objectionable  on 
the  ground  of  duplicity^  and  that  it  was  an  attempt  by  a  new  a«^signment 
to  amplify  .the  cause  of  action  stated  in  the  declaration:  and  they  observed 
that  the  object  of  a  new  assignment  was  to  lay  out  of  the  question  all  that 
the  defendant  had  pleaded,  by  saying  that  the  trespass  stated  and  justified 
by  the  defendant  was  not  that  whicli  the  plaintiff  had  complained  of  in  liis 
declaration  (o).  So,  in  another  case,  where  the  plaintiff  alleged  a  single 
act  of  trespass  in  his  declaration,  and  the  defendant  pleaded  a  justification 
thereto,  to  "which  the  plaintiff  replied  de  injuria^  and  also  new  assigned 
that  the  defendant  conunitted  trespass  at  other  times,  the  Court  lield  it  to 
be  clear  that  where  a  single  act  only  of  trespass  was  laid,  and  not  diverns 
vicibus  et  diebuSj  and  that  act  was  covered  by  the  plea,  there  could  be  no 
new  assignment  (p). 

Agahi,  as  the  object  of  a  new  assignment  is  to  correct  an  error  in  tlic 
[*634]  pl<^>  ^'^^  to  aver  that  the  defendant  has  omitted  to  answer  the  *wholc  or  a 
part  of  the  true  ground  of  complaint,  it  can  never  be  necessary  to  new  as- 
sign where  the  defendant  in  his  plea  justifies  or  attempts  to  justify  all  the 
trespasses  in  respect  of  which  the  plaintiff  proceeds.  Thus,  whei-e  the  dec- 
laration charged  that  the  defendant  assaulted  and  imprisoned  the  plaintiff, 
and  during  such  imprisonment  assaulted  and  struck  him,  and  the  defend- 
ant justified  an  arrest  and  imprisonment  under  process,  and  also  justified 
the  beating,  in  consequence  of  subsequent  outrageous  and  violent  conduct 
on  the  part  of  the  plaintiff,  it  was  held,  that  although  the  defendant  proved 
the  first  part  of  his  justification,  viz.  the  arrest  under  process,  yet  as  he 
failed  to  show  a  sv-fficient  cause  for  the  battery,  the  plaintiff  was  entitled 
to  a  verdict  without  having  new  assigned  (^). 

Upon  the  same  principle,  apparently,  it  has  been  held,  in  the  case  of  a 
license  pleaded,  that  where  the  declaration  alleged  the  commission  of  tres- 
pass on  divers  days  and  timeSj  and  the  defendant  pleads  a  license  gener- 
ally, viz.  on  the  several  days  and  times  when,  Ac,  without  confining  tlie 
generality  of  the  declaration  by  specifying  any  particular  trespass  or  tres- 
passes, he  is  bound  to  show  a  license  co-extensive  with  the  trespasses 
proved:  and  that  therefore  the  plaintiff  having  shown  a  trespass  prior  to 

(n)  15  East,  235.  (p)  7  Taunt  156. 

(o)  10  East,  73  and  81,  n.;  see  also  ThonuiB  {q)  5  B.  &  Aid.  220. 

V.  Marsh,  5  Car.  &  P.  596. 
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the  license  was  entitled  to  a  verdict  on  tlic  general  replicatioii  de^  injuria^    "•  the 
without  any  new  assignment  (r).  '  m^^k 

Another  Case  in  which  a  new  assignment  is  unnecessary,  is  where  in  assign-  ^ 
trespass  to  real  property  the  plaintiflf  describes  the  close  by  its  name  in  the  mentt. 
declaration,  (as  since  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  V.,  ho  nuii^t  do,  sub-  New  as- 
ject  to  a  special  demurrer  if  omitted,)  and  the  defendant  pleads  Uberum  ^o"^®"*. 
tenenientum,  without  giving   any  more  specific  description  of  the   locus  sarywhcn 
in  qito  than  the  plaintiff  had  done.     We  have  seen  tliat  in  all  cases  whei'e  name  or 
the  plaintiff  had  given  no  particular  designation  of  the  locus  in  quo  or  d^^rfp- 
the  general  plea  of  Uberum  tenementum  compelled  him  to  new  assign,  tion  of 
or  otherwise  the  only  question  at  the  trial  was,  whether  the  defendant  ^^^^  ^^  ^t^- 
could  support  his  plea  by  showing  that  he  possessed  any  land  within  the  ^radon^ 
parish  or  place  named  in  the  declarf^tion  («).     But  it  has  been  considered,  as  is  now 
that  wherever  the  plaintiff  ascertains  the  place  in  liis  declaration,  the  plea  j^quiredby 
oi  Uberum  tenementum  cannot  be  supported  (t)-    And  at  all  events  it  is  clear  Hi^L  T.T 
that  it  can  be  of  no  avail  to  the  defendant  in  a  case  of  this  description,  W.  4,  reg. 
where  he  merely  follows  the  name  given  by  the  plaintiff  in  his  declaration.  ^' 
Thus,  where  a  declaration  stated  a  trespass  in  the  plaintiff's  close  called 
the  Foldyard^  in  the  parish  of  A.,  and  the  defendant  pleaded  that  the  said 
close  in  the  declaration  mentioned  was  his  freehold,  which  the  plaintiff  [  *685  ] 
traversed,  and  upon  the  trial  it  appeared  that  both  the  plaintiff  and  defend- 
ant had  a  close  called  the  Foldyard;  it  was  held  by  *tlio  Court  that  the 
plaintiff  having  proved  a  trespass  committed  in  his  close,  was  entitled  to 
recover,  and  that  there  was  clearly  no  necessity  for  a  new  assignment ;  that 
in  order  to  compel  him  to  new  assign,  as  a  name  was  given  to  the  close  in 
the  declaration,  the  defendant  should  have  given  some  further  description 
in  his  plea :  and  that  as  the  issue  stood,  the  question  was,  whether  the  close 
described  in  tlie  declaration  as  the  plaintiff's  was  tlie  defendant's  freekold 
or  not  (w).     And  in  another  case,  where  the  plaintiff  after  the  plea  of  Ube- 
rum tenementum^  had  newly  assigned  that  the  locus  in  quo  "  abutted  on 
certain  closes  called  A.,  B.,  and  C.,  or  some  or  one  of  them,"  to  which  tlie 
defendant  again  pleaded  Uberum  tenamentum  ;  and  it  appeared  hi  evidence 
that  the  plaintiff  had  a  close  abutting  on  A.,  and  the  defendant  a  close 
abutting  on  B.  and  C,  it  was  held  that  the  plauitiff  was  entitled  to  a  ver- 
dict on  the  new  assignment  (x). 

It  is  of  no  avail  to  new  assign  an  excess  in  committing  a  legal  act,  if  in 
law  the  excess  were  strictly  justifiable,  though  not  necessary  in  fact  to  the 
full  exercise  of  the  defendant's  right  or  claim  in  the  particular  case.  Thus, 
a  commoner  may  pull  down  all  the  fences  which  are  wrongfully  erected 
upon  tlie  common,  although  the  destruction  of  part  would  have  afforded 
lam  the  full  benefit  a^d  enjoyment  of  his  right;  and  therefore  if  in  tres- 
pass against  him  the  plaintiff  new  assign  the  excess,  the  defendant  will  be 
entitled  to  a  verdict  thereon  (y).  So  the  cutting  or  destruction  of  a  gate 
or  other  public  nuisance  to  an  highway,  though  an  excess,  not  absolutely 
essential  for  the  enjoyment  of  the  public  right,  may,  it  has  been  supposed, 
be  justified,  and  if  so,  it  would  be  of  no  use  to  reply  or  new  assign  any 
such  excess  (z) 

\r)  11  East.  451  ;  ante,  628^  and  note  (r).  see  5  Car  &  P.  596,  597  ;  1  Chitt's  Gen.  Prac 

is)  Ante,  628.  654. 

(0  Per  Willcs,  C.  J.,  Willes'  R.  222.  (2)  James  v.  Haywaxd,  Cro.  Car.  184;  Lo- 

(u)  1  B.  &C.489,  490;  2D.  &  R.  719,  S.  C.  die  v.  Arnold,  2  Salk.  458;  1  Chitty's  Geo. 

\x)  2  Bing.  49.  Prac.  654. 
7  B.  &  C.  346;  9  D.  ft  R.  897;  and 
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Lastly,  A.  new  assignment  will  frequently  be  rendered  unnecessary  by 
the  tise  of  several  counts  in  the  declaration  when  admissible.  Thus  where 
two  assaults,  &c.  have  been  committed,  and  the  declaration  contains  as 
many  counts  as  are  equal  to  the  mimber  of  assaults,  and  the  defendant 
pleads  a  general  issue  to  the  whole,  and  a  justification  to  one  of  the  counts, 
tlie  plaintiff  had  better  put  the  justification  in  issue,  and  in  case  the  de- 
fendant proves  it,  give  evidence  of  the  other  assault  upon  the  otlier  counts, 
than  make  a  new  assignment ;  for  if  the  plaintiff  fail  in  proof  of  (he  alle- 
gation in  the  new  assignment  he  cannot  afterwards  have  recourse  to  the 
second  count,  because,  by  the  new  assignment,  he  acknowledges  that  one 
of  the  trespasses  is  justified,  and  has  therefore  abandoned  one  count,  and 
relied  on  tlie  trespass  mentioned  in  the  new  assignment ;  he  cannot  there- 
fore avail  liimself  of  one  and  the  same  act  of  trespass,  both  on  the  new . 
assignment  and  on  the  second  count ;  but  if  he  could  prove  two  trespasses 
besides  that  *which  he  has  waived,  he  might  then  have  recourse  to  the 
second  count  (a).  • 

There  are  some  replications  which  rather  partake  of  the  nature  of  new 
assignments  than  are  properly  and  strictly  so.  As  where  the  defendant 
1ms  abused  an  authority  or  license  which  the  law  gives  him,  by  which  he 
l^ecame  a  trespasser  ab  initio  (6).  In  an  action  brought  for  a  trespass 
thus  committed,  where  the  defendant  pleads  the  license  or  authority,  the 
plaintiff  may  rcpZy  the  abuse.  (<?).  Such  a  replication  it  will  be  observed 
differs  from  a  new  assignment,  because  it  does  not  operate  in  any  manner 
as  a  waiver  or  abandonment  of  the  trespass  attempted  to  be  justified,  but 
states  matter  in  confession  and  avoidance  of  the  justification. 

The  instances  we  have  given  upon  the  law  of  new  assignment  have  been 
confined  to  the  action  of  trespass,  because,  as  we  have  formerly  ob- 
served, it  rarely  becomes  necessary  to  new  assign  in  any  other  form  of  ac- 
tion. The  following  instances  will  however  show  that  a  new  assignment 
may  occur  in  most  forms  of  action.  Thus,  if  in  action  in  case  for 
the  publication  of  a  libel,  without  mentioning  the  partictilar  person  to 
whom  it  was  published,  the  defendant  has  pleaded  that  he  published  it 
lawfully,  as  to  members  of  a  committee  of  the  house  of  commons,  and 
the  plaintiff  proceeds  for  d  publication  to  other  persons  not  members  of 
the  committee,  he  should  reply,  or  rather  new  assign,  such  illegal  publi- 
cation (d).  So,  in  an  action  for  an  escape,  if  the  defendant  plead  a  neg- 
ligent escape  find  vohnitary  rettirn,  the  plaintiff  should  new  assign  a  sub- 
sequent escape  («)  ;  and  if  in  case  for  disturbance  of  a  right  of  common, 
by  cutting  turves,  the  defendant  plead  that  he  cut  tlie  tunics  as  servant 
of  the  lord  of  the  manor,  the  plaintiff  may  new  assign  that  the  defendant 
cut  other  turves  for  sale,  and  not  for  the  use  of  the  lord  (/). 

In  the  action  of  replevin^  as  the  plaintiff  is  bound  to  show  the  place  in 
certain  where  the  taking  was,  it  is  said  there  can  be  no  new  assignment  (ff). 
In  the  action  of  assumpsit  for  goods  sold,  &c.  where  the  defendant  plead 
a  judgment  recovered,  and  the  plaintiff  has  in  point  of  fact  obtained  a 


(a)  2  T.  R.  112 ;  per  Buller,  J. ;  Id,  177 ;  6 
Mod.  120 ;  1  Saand.  399,  n.  6 ;  Ante,  593. 

lb)  So&  ante,  173.594. 

(r)  See  ante,  173,  593;  5  Car.  &  P.  596, 
597  ;  7  B.  &  Ores.  809 ;  1  M.  &  R.  497,  S. 
C. ;  8  Rep.  146  ;  4  Wils.  20 ;  3  T.  R.  292 ;  I 
Hen.  Bla.  555 ;  5  Tannt  69,  72 ;  1  Saond. 


300  d,  5th  edit ;  4  Bing.  729 ;  1  M.  &  P.  763. 
8.  C. 

{d)  1  Saond.  133 ;  2  Campb.  175. 

(e)  1  B.  &  P.  413 ;  11  £ast»  408 

(/)  Willcs,  619,  620. 

Q)  Freem.  838. 
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judgment  in  a  former  action  for  goods  sold,  &c.  but  for  different  goods  and    "•  ^hb 
causes  of  action,  the  plaintiff  ought  not  to  reply  nul  iiel  record^  (or  in  such  .^?^^ 
case  he  would  be  defeated  by  the  production  of  the  record ;  but  he  should  assign-  ^ 
reply  that  the  causes  of  action  mentioned  in  the  declaration  were  not  the  mcnts. 
same  identical  causes  *of  action  for  which  the  former  judgment  was  recov-  [  *6o7  ] 
ered  (/t)  (1).     This  replication  is  in  some  degree  analogous  in  its  object 
and  effect  to  a  new  assignment,  but  it  will  be  observed  that  it  is  not  strict- 
ly a  new  assignment,  inasmuch  as  it  consists  of  a  traverse  of  a  material 
sdljgation  in  the  defendant's  plea. 


In  point  of  form  there  are  two  modes  of  introducing  the  matter  new  as-  ^o™  o^ 
sig.ied.  If  the  plaintiff  traverse  the  plea  as  well  as  new  assign  after  fit-am-  ^?,ni^'nt. 
ing  the  replication  to  the  plea  as  in  ordinary  cases,  the  form  nuis  thus  (^), 
^' And  the  said  plaintiff  further  saith,  that  he  issued  his  writ  against  the 
defendant  and  declared  thereon,  not  only  for  the  said  several  trespasses  in 
the  said  second  plea  mentioned,  and  therein  attempted  to  be  justified,  but 
also  for  that  tlie  defendant,  on,  &c."  (stating  the  matter  new  assigned) 
(Jc)  ;  but  if  the  plaintiff  merely  new  assign,  then  the  form  is  thus,  '^  And 
as  to  the  said  plea  of  the  defendant  by  him  secondly  above  pleaded,  the 
plaintiff  saith,  that  he,  by  reason  of  anything  by  the  defendant  therein  . 
alleged,  ought  not  to  be  barred  from  having  and  mauxtaining  his  aforesaid 
action  tliereof  against  the  defendant,  because  he  saith,  that  he  issued  his 
writ  against  the  defendant,  and  declared  thereupon,  nutfor  the  said  sup- 
posed trespasses,  in  the  introductory  part  of  the  said  second  plea  mention- 
ed, but  for  that  the  defendant,  on,  &c."  (statmg  tlie  matter  new  assigned) 
(/).  A  new  assignment  being  in  the  nature  of  a  new  declaration,  should 
be  equally  certain  as  to  /:'m«,  place ^  and  other  circumstances  (m),  and  it 
must  be  negatively,  tliat  the  trespasses  mentioned  in  the  plea  were  not  tho 
same  as  those  for  which  the  plaintiff  complained,  but  some  other  trespasses 
must  be  shown  (/i).  If  the  new  assignment  be  in  another  close  or  place^ 
the  plaintiff  should  give  the  place  a  name,  or  otherwise  describe  it  with 
some  certainty  (o),  and  which,  on  not  guilty  thereto,  must  bo  proved,  as 
stated  (/9),  and  if  it  be  in  the  same  dose,  it  is  said  the  particidar  spot 
should  be  set  forth  in  such  a  manner,  that  a  plain  difference  may  be  per- 
ceived between  the  place  newly  assigned  and  that  mentioned  in  the  plea 
Qq)  ;  but  where  a  right  of  way  is  pleaded,  it  is  usual  to  new  assign  extra 
viam^  without  showing  in  what  particular  part  of  the  locus  in  quo  (r). 

*When  the  defendant  justifies  under  a  right  of  common  or  way,  &c.  at  [  *688  ] 
particular  times  of  the  year,  or  iu  particular  parts  of  the  close,  &c.  the 


(A)  6  T.  R.  607  ;  3  B.  &  C.  235 ;  7  Bar.  & 
Ores.  809;  I  M.  &  R.  497;  see  the  form  id. 
and  Doji,  vol.  iii. ;  3  Went.  151  ;  temble,  that 
the  plaindflf  mijrht  new  cusign  that  the  action  is 
brought  for  dSerent  promises,  post,  vol.  iii. 
and  notes. 

(0  See  forms,  posi,  vol.  Hi.  et  seq. ;  and  see 
a  form  in  trespass,  5  Car.  &  P.  596. 

(h)  3  B.  &B.  119 ;  6  Moore,  330,  S.  C;  1 
Sannd.  300. 

(/)  See  forms,  pott,  vol.  iii.  ettcq.;  S  Co.  6  a, 
18  b;  1  Saund.  300  a. 

(m)  Com.  Dig.  Pleader,  3  M.  84 ;  Vin  Ab. 
Trespass.  U.  a.  4,  pi.  13 ;  Bac.  Abr.  Trespaas, 
L  4.  2 ;  Dyer,  264  a. 


l; 


[»)  3  Leon.  92 ;  poet,  vol.  iii.  notes. 

\o)  Dvcr,  264  a.  23  b.  pi.  147;  1  Saund. 
S99  c. ;  Yin.  Abr.  Novel  Assignment,  A. ;  Bro. 
Abr.  Trespass,  203;  see  the  forms,  post^ 
vol.  iii.  ;  2  Co.  6  a.  18  b;  2  Andr.  103  ;  Bcnl. 
&  Dal.  177  ;  2  Bing.  49 ;  1  B.  &  C.  489  ;  2  D. 
ft  R.  719,  S.  0. 

(p)  Com.  Dig.  Pleader,  8  M.  34  ;  Vm.  Ab. 
Trespass,  U.  a,  4,  pi.  12,  &c. ;  Bui.  N.  P.  82; 
1  T.  R.  479. 

(q)  See  note  (m)  aupra  /  Vhi.  Ab.  Trespass, 
U.  a,  4,  PI.  8. 

(r)  Post,  vol.  iii.  Sei  vide  Yin.  Ab.  Trespass, 
XJ.  a,  4,  pi.  3. 


(I)  ^de  Snider  v.  Croy,  2  Johns.  SS7. 
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this  mode  of  proceeding  enables  the  plaintiff  to  obtain  costs  as  upon  a 
judgment  by  defaidt^  if  he  think  proper,  yet  if  he  proceed  to  trial  on  the 
special  plea,  and  fail,  the  defendant  will  be  entitled  to  the  general  costs: 
for  tiie  plaintifif  might  have  entered  a  nolle  prosequi  as  to  that  plea,  and 
assessed  his  damages  on  the  new  assignment  before  the  sheriff,  and  conse- 
quently need  not  have  proceeded  to  trial  (^p).  The  defendant  must,  how- 
ever, take  care  that  a  plea  of  not  guilty  be  not  left  entire  upon  the  record, 
for  as  the  matters  newly  assigned  are  considered  as  virtually  contained  in 
the  declaration,  it  has  been  held  tliat  the  effect  of  a  general  plea  of  not 
guilty  to  the  whole  declaration  is  to  prevent  the  plaintiff  from  availing 
himself  of  the  judgment  by  default  to  the  new  assignment,  by  assessing 
the  damages  before  the  sheriff,  and  to  compel  him  to  go  to  trial  notwith- 
standing such  judgment  (9).  The  defendant,  therefore,  where  he  has 
origiruilly  pleaded  Uie  general  issue,  and  is  afterwards  desirous  of  suffer- 
ing judgment  by  default  to  a  new  assignment,  should  when  he  suffers 
such  judgment,  enter  a  retraait  of  the  plea  of  the  general  issue,  as  far  as 
the  same  relates  to  the  trespasses  newly  assigned.  It  is  justly  observed 
that  there  is  nothing  incongruous  in  this,  since  the  decisions  upon  this 
point  have  proceeded  entirely  upon  the  ground  that  the  trespasses  newly 
assigned  are  virtually  included  in  the  declaration  (r).  And  it  lias  accor- 
dingly been  decided,  that  where  the  defendant  adopted  this  course,  and 
afterwards  obtained  a  verdict  upon  one  issue  going  to  the  whole  cause  of 
action,  (exclusive,  of  *com'se,  of  the  trespass  newly  assigned,)  he  was  en- 
titled to  the  costs  of  trial  («). 

To  the  plea  or  pleas  to  the  new  assignment,  the  plaintiff  should  reply 
precisely  as  to  pleas  to  a  declaration,  and  if  the  plea  be  sucli  as  would  re- 
quire a  new  assignment,  if  pleaded  to  a  declaration,  the  plaintiff  should 
again  new  assign  to  such  plea  (<). 

The  Conclusio7i  of  replications,  in  particular  instances,  has  already 
been  pointed  out  (u).  We  have  seen  tliat  every  replication  must,  in  ]>oint 
of  form^  conclude  eitlier  to  the  country  or  with  a  verification  (x).  We 
have  also  shown  when  or  not  sl  prayer  of  judgment  is  or  not  essential  or 
advisable  (y).  It  may  here  suffice  to  observe,  that  when  a  replication  de- 
nies the  whole  of  the  defendant's  plea,  containing  matter  of  fact,  it  should 
conclude  to  the  country y  tlius:  ^'and  this  the  plaintiff  prays  may  be  in- 
quired of  by  the  country,  Ac.'*  (z)  (1).  And  it  is  an  established  rule  ap- 
plicable to  every  part  of  pleading,  subsequent  to  the  declaration  that  when 
there  is  an  affinnative  on  one  side  and  a  negative  on  the  other,  or  vies 


li 


>)  13  East,  191. 

\q)  3  B.  &  B.  117;  5  Bing.  196;  2  M.  &  P. 
859,  S.  C;  1  Y.  &  J.  354;  I  B.  &  C.  278. 

(r)  1  Saand.  300  b,  n.  (/),  5th  edit. 

[s)  9  B.  &  C.  613;  and  sec />er  Best,  C.  J.,  5 
Bing.  199.  The  form  of  such  retraxit,  as  given 
in  1  Saand.  5th  edit,  vt  supra,  is  as  follows,  "and 
the  said  defendant,  relinqaishinc  his  said  plea 
by  him  ,/irst  above  pleaded  to  &e  said  decfara- 
tion,  so  far  SB  the  same  plea  relates  to  the  said 
trespasses  above  newly  assigned,  says  nothing 
in  bar  or  preclusion  of  the  said  trespasses  above 
newly  assigned ;  wherefore,  &c.'' 


(0  1  Saund.  299  c.  See  the  forms  rfifemd 
to,  in  9  Wentw.  Ind. ;  2  Co.  6,  and  post,  vol. 
ui. 

(u)  Ante,  599  to  601 ,  and  see,  as  to  the  con- 
elusion  in  ^neral,  Com.  Dig.  Pleader,  F.  5,  E. 
32;  Co.  Lit.  303  a.  All  affirmative  pleadlngB 
which  do  not  conclude  to  die  country,  most 
conclude  with  a  verification,  Steph.  2d  ed.  485. 
Origin  of  the  rule,  id.  486.  • 

Ix)  Ante,  599,  600. 

(y)  Ante,  602. 

{z)  1  Saund.  103;  1  Buit.  316;  2  Id.  102S; 
Dougl.  94,  428;  2  T.  R.  442,  443. 


(1)  And  not  ''of  this  he  puts  himself  on  the  ooontiy."    Hartwell  v.  Hemmenway,  7  Pick.  117. 
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vp.'^a,  the  conclusion  should  be  to  the  country  (1),  altliough  the  affirmative    "•  tmb 
and  negative  be  not  in  express  words,  but  only  tantamount  tliereto  (a).     ^^^^ 
It  may  also  be  laid  down  as  a  safe  rule,  that  where  a  defendant  cannot  aasi^-  ^^ 
take  any  new  or  other  issue  in  his  rejoinder  than  the  matter  he  had  before  meats, 
pleaded  without  a  departure  from  his  plea,  or  wliere  tlie  issue  on  the  re- 
joinder would  be  tlie  same  in  substance  as  on  the  plea,  the  plaintiff  should 
conclude  to  the  country  (fr) ;  and  it  is  not  material  in  this  case,  whether 
tlie  replication  contain  a  formal  traverse,  for  where  a  traverse  comprises 
the  whole  matter  of  th3  ])lea,  the  replication  may  still  conclude  to  the 
country  (c)  (^2).    It  suTujs  that  there  is  a  good  traverse  of  the  substance 
of  the  plea  (^).    In  del)t  Oxi  bond  for  not  accounting,  the  defendant  pleaded 
that  he  did  account.     Replication  tliat  defendant  received  £2,000,  for 
which  he  did  not  account.     Rejoinder  that  he  received  it  'from  particular   [*642] 
persons,  and  that  he  accounted  for  the  same.     It  was  held  that  a  surre- 
joinder that  the  monies  mentioned  in  the  replication,  and  those  mentioned 
in  the  rejoinder,  were  different  monies,  might  conclude  to  the  country  (g). 
This  conclusion  is  also  proper,  where  a  particular  fact  is  selected  and  de- 
nied, without  any  inducement  or  formal  traverse  (/).     But  the  plaintiff 
is  still  at  liberty,  where  he  only  denies  one  of  several  facts,  and  not  the 
whole  substance  of  the  plea,  to  commence  liis  replication'  with  an  induce- 
ment, and  formally  to  traverse  the  particular  fact,  and  conclude  with  a 
verification,  though  this,  as  already  observed,  tends  to  unnecessary  pro- 
lixity, delay  and  expense  (§•) ;  and  when  this  form  is  adopted,  the  conclu- 
sion should  be  with  an  averment  and.  prayer  of  damages,  or  of  the  debt 
and  damages  (A). 

It  is  a  general  rule  that  when  new  matter  is  alleged  in  replication,  it  Must  be 
should  conclude  with  an  averment  or  verification  (3)  in  order  to  give  the  do-  withauen"- 
fendant  an  opportunity  of  answering  it,  and  an  appropriate  prayer  of  judg-  whcn^'new 
ment  for  debt  and  damages  or  damages  only,  according  to  the  form  of  ac-  matter  is 
tion  and  the  subject-matter  of  dispute  (i),  and  not  merely  unde  petit  ju-  ^^^• 
dicium  si  actione  precludi  debet  (j).     But  when  the  defendant  would  not 
be  at  liberty  to  traverse  or  answer  the  new  matter,  without  a  departure, 
the  replication  may,  notwithstanding  the  introduction  of  new  matter,  con- 
clude to  the  country ;  as  to  debt  on  an  award  the  defendant  plead  no  award, 
and  the  plaintiff  reply  an  award,  and  set  forth  a  breach,  it  is  said  that  he 
may  conclude  to  the  country  (A:),  though  a  conclusion  with  a  verification  is 
most  usual  (I),  '  And  ifl  an  action  of  debt  on  a  recognizance  of  bail  in  the 
same  Court,  where  the  defendant  pleads  that  no  ca,  sa.  issued  against  the 
principal,  a  replication  setting  out  the  ca.  sa,  and  concludmg  with  a  veri- 

(a)  1  Sannd.  103;  2  New  R.  363.  (A)  Id.;  Say.  234;  1  Salk.  4;  1  Barr.  319; 

(6)  ]  SauDd.  103  b;  and  Boe  the  leaflon,  2  Id.  2  T.  R.  442,  443;  2  Marsh.  354. 

189,  190.  (t)  Vide  Vivian  p.  Jenkins,  5  Nev.  &  Man. 

(c)  1  Salk.  4 ;  1  Sannd.  103  a,  b.  14. 

Id)  2  T.  R.  443.  ij)  2  New  Rep.  363,  364;  1  Sannd.  103,  n. 

(e)  7  B.  &  (\  809.  1 ;  327,  n.  1 ;  2  /cf.  63  g;  Carth.  437 ;  1  Lntw. 

(/)  2  T.  R.  349;  1  Salk.  4;  7  Loid  Rajm.  101 ;  2  Wils.  66;  Dou^.  60;  2  T.  R.  576;  4 

641 ;  1  Sannd.  103  a,  b;  Sajer,  234.  Mod.  376. 

Ig)  Id. :  2  T.  R.  442, 443 ;  1  Bnrr.  320, 321 ;  (it)  1  Sannd.  327,  note  1,  dies  3  Lev.  165. 

2  Sir.  871 ;  2  Wils.  173;  Dongl.  428.  (/)  Pott,  vol.  iii. 

(n  Vide  Labagh  v.  Canteen,  13  Johns.  274;  Bmdon  v.  Robinson,  1  Johns.  516. 

(2)  Vide  Manhattan  Company  v.  Miller,  2  Caines,  60;  Snider  v.  Qroj,  2  Johns.  428.    Patcfaer 
V.  Spragne,  Id.  452 ;  Bindon  v.  Robinson,  1  Johns.  516. 

(3)  mmp.  Manut  Co.  v.  Billings,  17  Pick.  87. 


6^2  FORMS   AND  PARTS  OF 

III.  TUB   fication  by  the  record,  and  a  prayer  that  the  record  may  be  inspected  by 


COKCLU 
BION. 


the  Court  is  good,  though  no  formal  issue  be  joined  (m)  (1).  If  tlie  new 
matter  introduced  in  the  replication  be  of  a  negative  nature,  no  conclusion 
seems  to  be  necessary,  though  it  is  usually  adopted  by  using  the  commoii 
verification^  "and  this  the  plaintiff  is  ready  to  verify,  <fec."  («). 
Estoppel.  Where  matter  of  estoppel  is  replied,  the  plaintiff  should  expressly  rely 
on  it,  or  he  will  lose  the  benefit  of  it  (o)  (2),  and  it  is  usual  to  conclude 
[*643]  the  replication  in  that  case,  with  a  verification  and  prayer  of  *judgment, 
if  the  defendant  ought  to  be  admitted  or  received  against  his  own  acknowl- 
edgment, &c.  to  plead. his  plea  (^).  But  in  this,  and  indeed  all  other  rep- 
lications, it  is  sufficient,  afler  the  proper  verification,  to  pray  judgment 
generally,  without  pointing  out  the  appropriate  judgment  (r) ;  and  where 
the  word  "cer^t/^"  was  by  mistake  inserted  instead  of  ^^  verify ^^^  the 
Court  appeared  to  consider  the  replication  sufficient  (5).  And  unless  as- 
signed specially  as  a  cause  of  demurrer,  a  defect  in  the  conclusion  of  a 
replication  is  aided  (0« 

Where  matter  of  record  is  relied  upon,  the  plaintiff  should  conclude  liis 
replication  with  a  verification  by  tlie  record  (w). 

Signature       The  Reg.  Gen.  Hil.  T.  2  W.  4.  reg.  107,t  orders,  "  that  it  shall  not  bo 
of  counsel,  necessary  that  any  pleadings  which  conclude  to  the  coimtry  be  signed  by 
counsel"  (z). 


ni.      QUALITIES  OF  A  REPLICATION. 

The  qualities  of  a  replication,  in  a  great  measure,  resemble  those  of  a 
plea  (y),  and  ai'C — Firsts  that  it  must  answer  so  much  of  the  plea  as  it 
professes  to  answer,  and  that  if  bad  in  part  it  is  bad  for  the  whole ;  Sec- 
ondly^ that  it  must  be  conformable  to,  and  not  depart  from  the*  count; 
Thirdly  J  that  it  must  present  matter  of  estoppel;  or  must  traverse  or  con- 
fess and  avoid  the  plea;  Fourthly ,  that,  like  a  plea,  it  should  be  certain, 
direct,  and  positive,  and  not  argumentative,  and  also  tliat  it  be  triable; 
and.  Fifthly^  that  it  must  be  single. 

I.  MUST        1st.  We  have  already  pointed  out  the  course  which  the  plaintiff  should 

ANSWER 

(m)  2  Marsh.  354,  ace.;  2  T.  K.  576,  semUe      to  prayer  of  jadgment  in  ajdea  in  abatement  or 
contra.  bar,  ante,  463,  464. 


THE  FLSA. 


(«;  Sec  Co.  Lit.  303  a;  1  Show.  335;  St©-  (»)  Willes,  6,  7. 

phcn,  2d.  ed.  487 ;  Willes,  6.  "         {t)  16  &  17  Car.  2,  c  8;  4  &  5  Ann.  c.  16, 

io)  I  Saund.  325,  note  4;  1  Co.  52  a;  antCf      1;  1  Sannd.  99,  note  2. 
469,  603,  604,  note  (o). 

(7)  Post,  vol.  iii.;  Willes,  11,  13. 

(r)  Willes,  13;  1  Saund.  97  a;  4  East,  502, 
509 ;  Vivian  v.  Jenkins,  5  Nct.  &  Man.  11.    As 


tt)  See  postf  vol.  iii. 

x)  Jenis's  Kules,  71 ;  Tidd,  672,  673,    93. 

y)  Ante,  525 


(1 )  A  replication  to  a  plea  of  nul  tiel  corporation,  in  a  suit  by  a  bank,  reciting  Ams  title  of  tbe  met 
of  incorporation  and  the  date  of  its  passage,  and  concluding  to  die  country,  is  bad ;  soch  a  pica 
should  conclude  with  a  verification.  The  proper  mode  of  pleading  in  such  cases  is,  to  aver  in  the 
dcclaratien  that  the  plaintiffi  are  a  corporation,  setting  foitli  tlie  title  of  the  act  creating  the  coipo- 
lation,  and  the  date  of  its  passage.    Onondaga  Coun^  Bank  v.  Cair,  17  Wend.  443. 

(2)  See  Uowaid  v.  MitcheU,  14  Mass.  241. 

t  See  American  Editor'B  Pre&ce. 


OF  THE  REPLICATION,  &C.  648 


adopt  where  the  defendant  has  omitted  to  plead  to  a  part  of  the  plaintiff's    i-  must 

-----  ---  AKBWEB 

THB  PLEA.. 


demand,  or  where  one  of  the  defendants  has  not  pleaded  at  all ;  and  that   ^^^^^^ 


the  plaintiff's  omission  to  adopt  the  proper  course  of  proceeding  thereon 
will  sometimes  occasion  a  discantinuanee  (z).  Where  there  are  several 
defendants  in  an  action  ex  contractu^  the  plaintiff  cannot  enter  a  nolle  pro- 
sequi as  to  one  of  them,  except  upon  a  plea  by  him,  which  operates  merely 
in  his  personal  or  individual  discharge  without  affecting  the  validity  of 
the  debt,  as  bankruptcy  or  insolvency ;  but  in  an  action  ex  delicto^  a  nolle 
prosequi  as  to  one  defendant  does  not  in  any  instance  discharge  the  others 
(a).  A  replication  should  also  answer  so  much  of  the  plea  as  it  professes 
to  *answer  (1),  or  it  will  be  a  discontinuance  (i).  And  it  is  a  rule  that  [  *644  ] 
an  entire  replication  bad  in  part  is  bad  for  the  whole  (2)  ;  as  if  to  a  plea 
of  the  statute  of  limitations  to  two  eoiuits  of  a  declaration,  the  plaintiff 
sliould  reply  tliat  the  accounts  were  between  the  plaintiff  and  defendant 
as  merchants,  if  this  replication  should  be  bad  as  to  one  of  the  counts  it 
is  bad  also  to  the  other  ((?).  But  this  rule  does  not  apply  where  the  mat- 
ter objected  to  is  merely  surplusage  (d)  ;  and  where  a  defendant  sued  as 
an  executor  or  administi*ator  has  pleaded  several  judgments  outstanding, 
it  would  be  a  sufficient  answer  to  Uie  whole  plea  to  deny  tlie  validity  of 
one  of  the  judgments  (e). 

2dly.  It  is  also  a  settled  rule,  that  the  replication  must  not  depart  from  ii.  must 
the  allegations  in  the  declaration  in  any  material  matter  (/)  (8).     But  if    ^^"^  ^^' 
the  allegation  in  the  declaration  be  immaterial,  the  replication  may  vary,  from  de- ' 
and  state  another  ground ;  thus,  in  detinue,  if  the  declaration  state  a  bail-  clara- 
ment  that  is  in  general  immaterial,  and  therefore  if  the  defendant  in  his  tiox,&c. 
{dea  state  a  different  bailment,  the  plaintiff  may,  without  traversing  that 
in  the  plea,  show  the  detention  was  wrongful  without  being  guilty  of  a  do- 

Sarture  (^).  A  departure  in  pleading  is  said  to  be  when  a  party  quits  or 
eparts  from  tlie  case  or  defence  which  he  has  first  made,  and  has  recourse 
to  another ;  it  occiu^  when  the  replication  or  rejoinder,  &c.  contains  mat- 
ter not  pursuant  to  the  declaration  or  plea,  &c.  and  which  does  not  support 
and  fortify  it  (A)  (4).     A  departure  in  pleading  caimot  of  course  take  place 

(z)    Ante.,  523,  524 ;    and  see  Com.  Dig.  U)  1  Saund.  337  b,  note  2. 

Pleader,  F.  4 ;  W.  1,  2,  3 ;  1  B.  &  P.  411.  (/)  Sec  the  discussion  in  Gledstane  v.  Hew- 

(a)  Ante,  45,  n.  iy),  567.  568.  itt.  1  Tyr.  445. 

(6)  Com.  Di^.  Pleader.  F.  4.  W.  2  ;  1  Saund.  {g)   Gledstane  v.  Hewitt,   1    Tyr.  445 ;   1 

338.    See  this  rule  illustrated,  as  it  applies  to  Cromp.  &  Jer.  565. 

a  plea,  ante,  523.    The  same  principles  apply  (h)  2  Saund.  84  a,  note  I ;  Co.  Lit  304  a;:  . 

to  a  replication.  2  Wils.  98 ;   Com.  Dig.  Pleader,  F.  7,  11,  16 ; 

(c)  Com.  Dig.  Pleader,  F.  25  ;  3  Tr.  376 ;  1  East.  39 ;  1  B.  &  C.  470 ;  Tidd,  9th  ed.  688 ;. 
Saond,  28,  n.  3 ;  2  Id,  127.  Stephen,  2d  ed.  451. 

(d)  Id, ;  3  T.  R.  374,  377  ;  1  East,  219. 


(I)  Vide  Marsteller  V.  M'Clean,  7  Cnmch,  156.  A  replication  which  neither  admits,  denies;. 
nor  avoids  the  averments  in  the  plea,  is  bad.  Mason  v.  Craig.  3  Stew.  &  Port  389 ;  Gibbins  vi. 
Ogden,  3  Halst  288.  A  good  single  replication  to  several  pleas,  as  all  containing  the  same  mat^- 
ter,  must  bo  good  as  to  each  plea  singly.    Lapham  i7.  Briggs,  1  Williams  ( Vt  J  26. 


(2)  Vide  Martin  tr.  Williams,  IS  Joiins.  268. 


Lindsay  v.  Jamison,  4  M'Coid,  93 ;  Collins  v,  Waggoner,  Brcese,  26 ;  Fowler  v.  Macomb, 
S  Boot,  388.  A  departure  in  fdoading,  is  where  a  previous  ground  in  die  pleading  is  abandoned* 
and  a  new  ground  assumed.  Haley  v.  M'Pberson,  3  Humph.  104 ;  M'Aden  v.  Gibson,' 5  Ala^,. 
341 ;  Wells  v,  Toall,  5  Blackf.  .306 ;  Allen  v.  Mayson,  3  Brevard,  207. 

(4)  Andrews  v.  Waring,  20  Johns.  160.  Wyman  v.  Mitchell,  1  Cowen,  319 ;  14  Mass.  108» 
Paine  r.  Fox,  16  Mass.  129 ;  Kcay.  v.  Goodwin,  16  Mass.  1,2;  Hapgood  v,  Houghton,  7  Pick. 
451 ;  Dawes  v.  Winship,  16  Mass.  291 ;  Little  v.  Blunt,  9  Pick.  488. 
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II.  UV9T   iiiitil  the  replication,  but  it  may  arise  in  that  or  any  stibsequent  pleading 
^partT     (^)'     ^^  '^  "^*'  allowed  because  the  record  would,  by  such  means,  be  spun 

FROM  DB-  into  endless  prolixity,  for  if  it  were  permitted,  he  who  has  departed  from 

T-^^"&  and  relinquished  his  first  ground  or  plea,  might,  in  every  different  stage  of 
*  * '  ■  the  cause,  resort  to  a  second,  third,  or  even  furili«r  case  or  defence,  and 
thereby  pleading  would  become  infinite  (i)  ;  and  if  parties  were  permitted 
to  wander  from  fact  to  fact,  fori  aking  one  to  set  up  another,  no  issue  coiild 
be  joined,  nor  could  there  bo  any  termination  of  the  suit  (jf).  A  depar- 
ture may  bo  either  in  tho  distance  of  the  action  or  defence,  or  the  law  on 
which  it  is  founded  (k)  ;  as  if  a  declaration  be  founded  on  the  common 
law,  and  the  replication  attempt  to  maintain  it  by  a  special  custom  or  act 
of  parliament  (J),     So,  if  in  replevin  for  taking  the  plaintiff's  goods  and 

[  *645  ]  chattels,  to  wit,  a  lime-kiln,  the  *defendant  avows  under  a  distress  for  rent, 
and  the  plaintiff  pleads  in  bar  that  tho  lime-kiln  was  affixed  to  the  free- 
hold ;  this  is  a  departure,  the  declaration  being  for  goods  and  chattels, 
and  a  plea  in  bar  stating  the, property  to  be  part  of  tlie  freehold  (m)  (2). 
And  where  in  replevin  for  taking  goods  of  the  plaintiff,  the  defendant 
made  cognizance  of  the  taking  as  a  distress  for  rent  upon  a  demise  to  the 
plaintiff,  and  she  pleaded  in  bar  that  she  was  a  married  woman  at  the  time 
of  tlic  demise,  and  when  the  rent  accrued  due  it  was  held  that  sucli  plea 
in  bar  negatived  the  cause  of  action,  as  it  was  to  be  presumed  the  husband 
was  alive,  so  tliat  the  goods  could  not  be  the  plaintiff's  property  (n).  So 
where  in  assumpsit  by  an  executor  on  several  promises,  which  were  all 
laid  to  have  been  made  to  the  testator^  to  which  the  defendant  pleaded  the 
statute  of  limitations,  and  the  plaintiff  replied  a  subsequent  promise  to 
himself y  the  replication  was  held  to  be  a  departure,  and  therefore  bad  (^o) 
(3).  A  variety  of  other  instances  are  collected  in  the  digests  (p).  But 
where  in  detinue  on  a  bailment  of  a  promissory  note,  to  be  re-delivered  on 
request,  defendant  pleaded  tliat  the  note  was  deposited  by  plaintiff  as  a 
pledge  for  the  repayment  to  defendant  of  a  loan  of  £60,  and  the  replica^ 
tion  stated  a  tender  of  <£50,  on  a  special  demurrer,  tho  replication  was 
held  good,  and  no  departure  (q).  If  a  declaration  describe  a  bill  or  note 
as  having  been  endowed  to  the  plaintiff  by  the  payee,  and  the  defendant 
plead  that  indorsee  was  a  married  woman,  it  is  no  departure  in  the  repli« 
cation  to  state  that  she  endorsed  by  the  authority  of  her  husband  (r). 

(i)  2  Sannd.  84  a,  noto  1  ;  Stephen,  2d.  cd.  (o)  2  Saand.  63  g,  84 ;  Willes,  29 ;  1  Salk« 

458.  28 ;  6  Mod.  309 ;  2  Stra.  890;  3  Ea5t»  409. 

(; )  Summary  Treat,  on  Pleading,  92.  (p)  Com.  Dig.  Pleader,  F.  6,  7,  8,  9,  Ac.; 

\k)  Co.  Lit.  304  a ;  2  Saund.  84  a.  Bac.  Ab.  Pleas,  L. ;  Yin.  Ab.  Departnre ;  I 

(/)  Co.  Lit.  304  a;  Com.  Dig.  Pleader,  F.  7,  Archb.  247,  253. 
8 ;  Carth.  306.  {q)  Glcdstane,  v.  Hewitt,  1  Cromp.  &  J.  565; 

(m)  4  T.  R.  504  ;  2  Saund.  84  b.  1  T>t.  450. 

(n)  7  Taunt  72.  (r)  Prince  v.  Brunette,  1  Bing.  N.  C.  435. 

(I)  Vide  Stems  V.  Patterson,  14  Johns.  132.  Mnnroe  t^.  Allaire,  2  Caines,  320.  Barlovrp. 
Todd,  3  Johns.  367.    Spencer  v.  Southwick,  10  Johns.  259.    20  Johns.  163.    5  Grcenl.  481. 

r2)  See  also  Sibley  t*.  Brown,  4  Pick.  137. 

(3)  An  averment  of  the  value  of  goods  in  a  plea  of  plene  adminitltramt  prater ,  is  not  maleriMl 
and  traversable.  A  rejoinder  averring  that  the  defendant  has  assets  but  not  more  than  sniBcieDt 
to  pay  and  satisfy  a  judgment  of  upwards  of  $1000,  was  held  not  a  departure  from  a  plea  of  plmm 
admimstramt  prater,  avening  the  goods  nnadministcred  to  be  of  tfao  yalue  only  of  $1. 
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But  a  departure  more  frequently  occurs  in  a  rejoinder  («).  Tlius,  if  in  "•  "<>'8t 
an  action  of  debt  on  an  arbitration  bond,  the  defendant  plead  theA  no  award  pa^kfox 
was  made,  and  the  plaintiff  in  his  replication  set  on  an  award,  and  assign  declaba- 
a  breach,  it  has  been  held  that  the  defendant  caimot  rejoin  that  an  award  ^^^^'>  ^* 
was  not  tendered  (1)»  or  that  the  defendant  hath  performed,  or  been  ready 
to  perform  it  (0  (2).  If  the  award  bo  hi  such  case  set  out  by  the  plaintiff 
in  his  replication,  and  a  fatal  defect  appear  on  the  face  of  it,  the  defendant 
may,  it  seems,  demur  («)  ;  or,  if  the  plaintiflf  set  it  out  partially,  the  de- 
fendant may  set  out  the  whole,  *and  then  demur  (a;).  So,  whore  in  an  ac-  [  *646  ] 
tion  on  a  bond  conditioned  for  the  payment  of  an  annuity,  the  defendant 
pleaded  no  such  memorial  as  the  statute  17  G.  3  required ;  and  the  plaintiff 
replied  that  there  was  a  memorial  which  contained  tlie  names  of  the  parties, 
Ac.  and  the  consideration  for  which  the  annuity  was  graiited ;  eaxd  the  de- 
fendant rejoined  that  the  consideration  was  luitruly  alleged  in  the  memorial 
to  have  paid  to  both  obligors,  for  that  one  of  them  did  not  receive  any 
part  of  it ;  it  was  held  tliat  tiiis  rejoinder,  stating  a  new  fact,  was  bad,  as 
being  a  departure  from  tlie  plea  (^).  So,  if  bail  plead  no  ca.  sa.  against 
the  principal,  and  in  tlieir  rejoinder  allege  that  the  ca.  sa.  stated  in  the  rep- 
lication did  not  lie  four  days  in  the  office,  this  is  a  departure  (2).  So,  in 
an  action  of  debt  on  bond,  conditioned  for  performance  of  covenants,  if 
the  dBfendant  plead  performance,  and  the  plaintiff  reply,  and  assign  a 
breach,  the  defendant  cannot  rejoin  any  matter  in  ex'cuse  of  performance  (a). 
So,  where  in  tre8})ass  for  impounding  the  plaintiff's  mare,  the  defendant 
picked  that  she  was  doing  damage  to  the  king  in  his  forest  of  Waltham, 
and  the  plaintiff  replied  a  right  of  common  in  tlie  forest,  and  the  defend- 
ant rejoined  that  the  mare  was  mangy,  and  doing  damage,  and  that  there- 
fore he  took  and  impounded  her ;  this  was  hcfid  to  be  a  departure  from  the 
plea,  because  the  plea  was,  that  the  mare  was  doing  a  priraie  trespass  to 
the  king  in  his  forest,  and  that  therefore  the  defendant  impounded  her,  but 
the  rejoinder  is,  that  the  mare  was  mangy,  which  is  a  common  nuisance  (6). 
And  where  in  trespass  for  impounding  the  plaintiff's  ox,  the  defendant  jus- 
tified the  taking  damage  feasant,  and  the  plaintiff  entitled  himself  to  com- 
mon of  pasture  for  one  ox,  in  the  place  in  which,  &c.  and  the  defendant 
rejoined  that  the  plaintiff  had  surcharged  the  conmion  with  that  ox,  it  was 


(«)  See  Com.  Dig.  Pleader,  F.  6,  7»  S,  9, 
&c.  for  the  instances  of  a  defective  rejoinder, 
and  2  Saund.  83,  84,  note  1 ;  188;  1  Sannd. 
117,  note  3;  346  c.  In  trespass  aprainst  tliree 
for  an  atisaait  and  battery,  all  pleaded  tl^e  ^i^n- 
end  issue,  and  one  josdiied  in  dciV'.i  "O  of  iiis 
freehold.  Keplication  unnecessary  ion-e  I>y 
Aim.  A  rejoinder  tliat  all  the  defendants  did 
not  use  unnecessary  foioe,  was  held  bad  on  de- 
murrer, as  not  pursuing  Uie  prior  pk»dings,  4 
B.  &  C.  704. 

(0  2  Saund.  188;  1  Sid.  10;  Stephen,  2d 
edit.  452.  As  to  rejoining  that  tlie  award  was 
Toid  on  account  of  some  extrinsic  fact,  see /mm/, 
647. 

(u)  4  Salk.  72  ;  1  Saund.  103,  note  1 ;  S 
Saund.  62  b,  note  5;  11  Vjk&t,  188. 


if )  11  East  188. 
y)  4  T.  r/585  ;  2  Hen.  Bla.  280,  S.  C. ;  16 
East,  41 ;  see  11  East,  188.  It  should  be  ob- 
served, that  the  case  in  die  text  did  not  titm 
on  the  53  Geo.  3,  c.  141 ;  but  on  the  17  Geo. 
3,  c.  26,  which  rc(|uiTC8  that  the  deed  shall 
truly  state  the  consideration ;  and  the  defend- 
ant^ rejoinder,  therefore,  contained  an  objec- 
tion which  applied  more  to  the  deed  tlian  the 
manorial, 

{z)  1  Wils.  334;  16  East,  41 ;  7  B.  &  C. 
800 ;  see  ante,  469. 

(a)  2  Saund  83  c;  Co.  Lit  304  a;  Com. 
Dig.  Pleader,  F.  6,  &c. ;  ace  instances,  Steph. 
2d  cd.  453. 

(6)  2  Wils.  96;  2  Saund.  94  b. 


(1)  See,  however,  Allen  v.  Watson,  16  Johns.  205,  rcr<o<rniring  Fisher  v.  Pimbly,  11  East, 
188. 

(2)  So,  be  canopt  r^in  tbftt  the  award  wat  not  finaL    Bariow  t .  Todd,  3  Johns.  363. 
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n.  UD8T  adjudged  that  the  reioinder  was  a  departure  tvott^  the  plea,  because  tlierc 
PART  FROM  ^^  ^  great  difference  between  damage  feasant  and  a  siu*charge  of  common, 
UBCLABA-  and  the  siu'charge  should  have  been  pleaded  at  first  (c)*     So,  in  debt  oa 
noN,  &c.   ijQiid  conditioned  to  jjerform  the  covenants  in  a  lease,  one  of  which  was 
that  at  every  feUing  of  timber,  defendant  would  make  a  fence,  ttie  defend- 
ant pleaded  that  he  had  not  felled  any  wood.    Replication  tliat  ho  felled 
wood,  but  made  no  fence ;  and  the  court  held  that  a  rejoinder  fliat  tlie  de* 
fendant  did  make  a  fence  j  was  a  departure  &om  die  plea  (d).    Tlie  plea 
[  *647  ]  should  have  been  that  the  defendant  felled  wood,  and  made  a  fence,  *aiid 
in  all  these  cases,  to  avoid  a  departure,  the  whole  matter  should  be  sliown 
at  once  in  the  plea  (e). 

But  matter  which  maintains,  explains,  and  fortifies  the  declaration  or 
plea  is  not  a  departure  (/)•    Thus,  if  bail  plead  tliat  no  ca.  sa,  was  dvfy 
sued  out  and  returned  according  to  the  practice  of  the  Court,  and  die 
plaintiff  reply  setting  out  a  ca,  sa,  but  directed  to  the  sheriff  of  a  wrong 
county,  the  defendant  may  rejoin  tliat  the  venue  was  laid  in  anotlier  coiin- 
ty,  and  that  therefore  the  ca,  sa.  was  not  duly  sued  out  (g).    So  in  tres- 
pass for  taking  a  horse,  if  the  defendant  justify  for  a  distress  damage  fea- 
sant^  the  plaintiff  may  reply  that  the  defendant  afterwards  used  the  horse, 
which  shows  that  he  was  a  tres])asser  ab  imtio  (Ji)  (1).     So  if  in  debt  on 
bond  to  indemnify  the  plaintiff  from  tomiage  due  to  A.  tlie  defendant  plead 
non  damnificaiusj  and  the  plaintiff  reply  that  A.  distrained  for  tlie  said 
tonnage,  and  the  defendant  rejoin  tliat  nothing  was  due  to  A.  for  tonnage, 
this  is  not  a  departure,  for  if  notliing  were  due  tliere  was  in  law  no  dam. 
age  (t).    And  it  seems  tliat  in  debt  on  bond  conditioned  to  perform  an 
award,  the  defendant,  though  he  pleaded  no  award  made,  may,  to  a  replL 
cation  setting  out  an  award  hi  part,  rejoin  setting  out  tlie  whole  award  ver^ 
batim^  by  which  it  appeared  that  the  award  was  bad  in  law,  being  made  as 
to  matters  not  within  the  submission  (A;).     The  Court,  on  demurrer,  con* 
sidered  that  there  was  no  departure,  as  the  plea  of  no  award  meant  no  legal 
and  valid  award,  according  to  tlie  submission  (A;).     And  if  a  declaration 
on  an  apprenticeship  deed  charge  that  the  defendant  would  not  instinct 
tlie  apprentice,  and  compelled  him  to  leave  bis  service,  and  the  defendant 
plead  that  the  apprentice  misconducted  and  absented  himself,  it  will  be  no 
departure  to  reply  that  after  the  misconduct,  &c.  the  appi-euticc  offered  to 
retiu*ii,  &c.  but  the  defendant  refused  ;  for  this  supports,  explains,  and  for- 
tifies the  declaration  (Z).      And  if  the  plaintiff  vary  in  his  replication  from 
this  count  or  the  defendant  in  his  rejoinder  fi:om  his  pica,  in  timPj  place^ 
or  other  matter  when  immaterial^  it  is  not  a  departure  (2).     As  if  in  a 
declaration,  a  promise  be  stated  to  have  been  made  twenty  years  ago,  and 

(c)  1    Salk.  231 ;    VE^illos,  636 ;    2  Saiind.     fi.fh,,  ante,  610  ;  1  M.  &  P.  783. 

84  c.  (t)  Fortes.    341 ;    Com.   Dig.  Plcsder,   F. 

(d)  Dyer,  253  b.  11. 

(e)  See  Dyer,  253  b;  Plowd.  103;   Dyer,          (k)  11  East,  188;  16  Id,  39,  aed  tide  1  Sid. 
102  b,  S.  C.  180 ;  1  Wils.  122  ;    4  T.  R.  585 ;  2  Hen.  Bla. 

(/)  Com.  Dig.  Pleader,  F.  11 ;  1  D.  &  C.  280.  S.  C. 

466.  (/)  I  B.  &  C.  460.    And  see  an  instance 

{a)  16  East.  39.  in  which  a  surrejoinder,  in  an  action  upon  a 

(A)  Id.  ,•  1  D.  &  R.  50;  5  Id,  615  ;  1  Salk.  bond  for  the  fidclir^  of  a  clerk  was  held  not 

321;  3  Wils.  20;  Cro.  Jac.   148;  ante,   172,  to  be  a  departure  m>m  the  replication,  7  Id, 

179;  roplicatiou,  &c.  to  justification  under  a  809. 

(I)  Darling  v.  Chapman,  14  Mass.  103. 
^  (3)  Thompson  v.  Fellows,  1  Foster  (N.  H.)  425. 
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when  the  defendant  pleads  the  statute  of  limitations  the  plaintiff  replies  i^-  ^^^"^ 
that  the  defendant  did  undertake  within  six  years;  this  is  not  a  depar-  partpkom 
ture  because  in  this  case  the  statement  of  the  time  in  the  declaration  was  i>eclara- 
immaterial  (m).     So,  if  in  trespass  for  an  assault  at  H.  if  the  defendant  ^^^^'  *^^- 
plead  *molUer  maniis  imposuU  to  remove  the  plaintiff  from  his  close  at  A.,  [  *648  ] 
and  the  plaintiff  replies  that  he  had  a  way  over  that  close,  it  is  not  a  de- 
parture ;  for  in  transitory  actions  the  venue  in  the  declaration  is  immate- 
rial (n).     In  the  case  of  a  deed  or  other  instrument,  the  plaintiff  may 
reply  or  show  in  evidence  that  it  was  really  made  on  a  day  different  to  the 
day  of  the  date  (p)  ;  and  where  a  bill  or  note  is  stated  in  the  declaration 
to  have  been  made  on  a  day  which  appears  to  have  been  above  six  years 
before  the  commencement  of  the  suit,  a  subsequent  promise  or  acknowl- 
edgment withm  six  years  may  be  shown  in  evidence  imder  the  common 
replication  to  the  plea  of  the  statute  of  limitations  (p).     But  where  time 
or  place,  or  any  other  circimistance,  is  material  the  plaintiff  cannot,  as  we 
have  seen,  vary  from  his  previous  statement  of  it  (^)  ;  tliough  where  mat- 
ter of  defence  has  arisen  pending  the  suit,  it  may  be  pleaded  puis  darrein 
continuance^  relied  verificalione  of  the  former  plea.     And  if  in  an  action 
against  a  person  as  executor,  he  plead  a  retainer  for  a  debt  due  to  him- 
self, and  the  plaintiff  reply  tliat  he  was  only  executor  de  son  tort,  the  de- 
fendant may,  by  way  of  plea  puis  datrein  continuance^  rejoin  that  he  has 
since  obtained  letters  of  administration  (r). 

Tiie  only  mode  of  taking  advantage  of  a  departure  is  by  demurrer, 
which  may  be  either  genersd  (1)  or  special  (s) ;  and  if  the  defendant  oi 
the  plaintiff,  instead  of  demurring,  take  issue  upon  the  replication  or  the 
rejoinder  containing  a  departure,  and  it  be  found  against  him,  the  Court 
will  not  arrest  the  judgment  (C). 

8dly.  It  is  a  rule  that  a  replication  must  either,  firsts  present  matter  of  m.  mxtst 
estoppel  to  the  pica,  or  secondly,  must  traverse,  or  thirdli/,  confess  and  ^^^^e  ^ov 
avoid  the  matter  pleaded  by  the  defendant  («)  (2).  If  the  plaintiff  do  estoppel 
not  dispute,  and  cannot  avoid  the  facts  stated  in  the*  pica,  but  contends  ortra- 
that  their  legal  operation  is  insufficient  to  defeat  the  action,  he  must  dc-  ^cosfebb^ 
mur  to  the  plea.  and  avoid 

4thly.  Another  quality  essential  to  a  replication  is  certainty;  and  H  is 
said  that  more  is  requisite  in  a  replication  than  a  declaration,  though  cer- 
tainty to  a  common  intent  is  in  general  sufficient  (x).  Where  the  replica- 
tion is  only  to  a  part  of  the  plea,  the  part  alluded  to  should  be  ascertained 


(in)  Com.  Dig.  Pleader,  F.  11 ;  1  Lev.  110; 
10  Mod.  343. 

(n)  0>m.  Dig.  Ploadcr,  F.  11 ;  I  Salk.  ISS; 
1  Lord  liayin.  120. 

(o)  4  East,  477 ;  see  ante,  257,  256,  aed  vide 
Tidd,9ch  od.  6S9;  dtcs  1  8alk.  222;  3  Lev. 
348 ;  Stra.  22,  806. 

{p)  See  anie,  583  and  tvtpray  note  (a).  Tho 
case  in  10  Mod.  312,  is  not  law,  and  what  was 
said  in  Stra.  22  and  806,  as  to  a  promisflorjr 
TK>te,  was  extra  judicial. 


(q)  Ante,  257,  538,  644. 

(r)  2  Stra.  1106. 

(s)  2  Saund.  84  d;  2  Wils.  96;  qwsre  if  it 
ought  not  to  bo  a  special  demurrer,  Com.  Dig. 
Pleader,  F.  10;  1  Saund.  117. 

(0  Sir  T.  Raym.  86 ;  2  Saund.  84  d. 

(u)  See  €mte,  522,  578,  Ste^.  2d  ed.  82. 

(r)  Com.  Dig.  Fleader,  F.  17;  12  East, 
263 ;  as  to  certainty  in  a  declaration,  see  antt, 
256. 


0 )  Dyson  v.  Wood,  2  Dowl.  &  Ryl.  295 ;  Harwood  ».  Tappan,  2  Spoen,  536.  Tho  Supreme 
Court  of  tho  State  of  New  York  has  decided,  that  d£parturc  was  fittal  on  general  demuner. 
Stems  V,  Patterson,  14  Johns.  132;  Munro  v.  Allaire,  2  Caine8»320,  239:  Spencer  v  Sonthwick, 
10  Johns.  259 ;  Andms  v.  Waring,  20  Johns.  160;  Eeay  ti.  GoodwiOi  16  Maw.  1* 

(2;  United  States  v.  Bofoid,  3  PeteiBi  XJ.  S.  31. 
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IV.  TOB  "^ith  certainty ;  as  if  in  assumps't  on  several  *promises  the  defendant  has 
^lY^&c!"  pleaded  infancy,  and  the  plaintiff  reply  that  part  of  the  goods  were  for 
BBQuisiTB  necessary  food,  and  part  for  clothes,  it  is  said  to  be  insufficient  if  he  do 
not  show  what  part  was  for  the  one  and  what  for  the  other  (^).  In  general 
also,  when  material  to  the  action,  time,  place,  and  other  circiunstanoes 
must  be  stated  with  the  same  certainty  and  precision  as  in  the  previooB 
pleadings ;  but  where  time  or  place  is  immaterial  it  should  seem,  with  an- 
alogy to  pleas  in  bar,  that  as  the  time  and  place  mentioned  in  tlie  declara- 
tiou  must  when  immaterial  be  adhered  to,  no  repetition  of  eitiier  would  be 
necessary  (2:).  *  We  have  seen,  that  where  extreme  particidarily  in  pleading 
would  tend  to  great  prolixity  and  mconyenience,  a  general  allegation  fe 
allowed ;  on  which  principle  it  is  settled,  that  in  debt  on  a  bond  to  account 
for  all  monies,  &c,  which  the  defendant  or  a  third  person  receives  in  the 
course  of  a  certain  employment,  it  is  sufficient  to  assign  tlie  breach  gener- 
ally, that  divers  sums  of  money  were  received  from  divers  persons,  *c-, 
without  naming  from  whom  in  particular  (a).  There  is  so  much  similaritj 
between  pleas  and  replications,  in  regard  to  tlie  rule  that  a  replication 
must  not  be  argumentative,  and  must  offer  matter  which  is  triable,  that 
any  further  observations  than  those  which  were  made  upon  the  subject  in 
relation  to  pleas  (6)  will  be  unnecessary. 

T.  MD8T  Stilly.  The  replication  must  not  be  double^  or  in  other  words,  contain 
BE  8INGLB  ^^Q  answers  to  the  same  plea  (c)  (1).  For  the  plaintiff  ought  not  to  per- 
plex the  Court  witli  two  matters,  to  attempt  to  inveigle  their  judgment,  and 
if  two  issues  were  permitted  to  be  joined  upon  two  several  traverses  on  the 
plaintiff's  replication,  and  one  should  be  found  for  the  plaintiff  and  the 
other  for  the  defendant,  the  Court  would  not  know  for  whom  to  give  judg- 
ment, whether  for  the  plaintiff  or  the  defendant  (d).  And  the  Court  wfll 
not  give  leave  to  reply  double  (2),  under  the  statute  4  &  5  Ann.  c.  16  (e) ; 
though  under  that  statute  the  plaintiff  in  replevin  may,  with  leave  of  the 
Court,  plead  several  pleas  in  bar  to  an  avowry  or  cognizance  (/)  (3).     So 

(y)  Lutw.  241 ;  Com.  Dig.  Pleader,  F.  4 ;.  189. 

cmte,  496,  497.  (c)  10  East,  73;  8  Oampb.  176,  177;  Cooi. 

(z)  Seo  2  Hen.  Bla.   161;  1    San&d.  8  a;  Dig.  Pleader,  F.  16 ;  Rep.  Temp.  Hardw.  889. 

nn/e,  522.  See  in  genenU,  ante^  226 ;  daplidtj  in  a  /ifes, 

(a)  8  T.  R.  463;  I  B.  ft  P.  640;  I  Price,  anU,  458,  532. 

109 ;  7  6.  &  C.  809 ;  ante,  235,  395.  Id)  2  Saund.  49,  50. 

(6)  Ante,  539  and  540;     See  an  instance  or  \e)  Fortesc  335  ;  Barnee,  364. 

an  oigumentative  tnvene  of  a  plea  of  a  cus-  (f)  2  B.  &  P.  368,  876.    As  to  the  corts, 

torn  or  liberty  to  dig  for  coal,  &c.  10  East,  see  Tidd,  9th  cd.  054,  660;  1  Marsh.  234. 

(1 )  Downer  v.  Rowcll,  26  Vermont,  397. 

(2)  See  Hazard  v.  Smith,  1  J.  J.  Marsh,  66 ;  Little  v.  Blnnt,  13  Pick.  473 ;  PSduring  v.  Pick- 
ering, 19  N.  Hamp.389. 

(3)  The  doctrine  of  duplicity  in  pleading  has  been  somewhat  Tagne  and  miscttled.  Tlie 
plaintiff  cannot  reply  two  distinct  repUcations  to  the  defendant's  plea.  This  cannot  be  dcMie  at 
common  law ;  ana  under  the  statute  (2  R.  S.  356,  s.  27)  can  be  done  only  by  leave  of  coort  (4 
Wend.  211).  The  court,  however,  permitted  the  replications  to  jstend,  on  payment  of  coifi, 
Frisbic  v.  Riley,  12  Wend.  249.  The  objcctkm  to  pleading  for  duplicity  is  an  objection  of  fona 
and  not  of  substance,  and  can  only  be  taken  advantage  of  on  special  demurrer.  K  the  plainoA 
reply  tiiat  the  promise  was  made  by  the  defendant  and  a  third  person,  and  that  a  rdme  w» 
executed  to  sucn  thud  person,  denying  both  die  joint  promise  and  the  release,  it  is  bad  far  dn 
plicity.    Tubbs  r.  Caswell,  8  lb.  129. 

The  rule  that  on  demurrer  judgment  shall  be  given  against  the  parl^  who  commits  the  (inl 
fiiult.  applies  not  to  a  case  whoe  the  pleading  is  bad  merely  in  form.  There  is  a  dass  of  cate 
In  tort  where  the  defendant  sets  up  matter  merely  by  way  of  excuse,  in  which  the  pUuntiflT  ma| 
reply  that  the  defendant  of  hia  own  wiong,  and  wiOioat  the  cause  by  hhn  alleged  in  his  plei^ 
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» 

a  replication  or  traverse  should  be  in  the  diy'unetive  and  not  conjunctive,  ^-  mu«t 
when  if  a  part  of  the  plea  be  true  the  action  would  not  be  tenable  ;  as,  if  ®****<^^-- 
to  an  action  by  an  attorney  for  fees  the  defendant  plead  that  the  action 
was  brought  for  fees  at  law  and  in  equity  and  that  plaintiff  had  not  a  month 
before  action  brought  delivered  a  signed  bill ;  a  replication  that  the  bill 
was  not  for  fees  at  law  and  in  equity  is  bad,  for  it  should  have  been  *in  the  [  ♦650  ] 
disjuuctwe  (^).  But  a  replication  may  frequently  put  in  issue  several 
facts  where  they  amount  to  only  one  connected  proposition  or  answer  to  the 
plea  (A)  (1),  And,  as  we  have  already  seen,  a  replication  may  contain 
several  distinct  answers  to  different  parts  of  a  plea  divisible  in  its  nature 
(i)  ;  as  where  infancy  has  been  pleaded  to  a  declaration  consisting  of  sev- 
eral counts,  the  plaintiff  may  reply  as  to  part  of  the  demand  that  it  was  for 
necessaries,  to  other  part  that  the  defendant  was  of  full  age  at  tlie  time  the 
contract  was  made,  and  to  other  part  that  he  confirmed  it  after  he  came  of 
age  (A;)  (2).  So,  if  an  executor  or  administrator  plead  several  judgments 
outstanding  and  no  assets  ultrUj  the  plaintiff  may  reply  as  to  one  of  the 
judgments  niU  tiel  recordy  and  to  another  that  it  was  obtained  and  kept  on 
foot  by  fi'aud  (Z).  In  trespass  de  bonis  asportatis  of  several  articles,  a  plea 
justifying  the  removal  quia  damage  feasant  enures  as  a  several  plea  in  re- 
spect of  each  article,  and  the  plaintiff  may  reply  severally;  thus  he  may 
traverse  the  justification  as  to  one  article,  and  as  to  another  reply  excess 
(»i).  So  if  a  plea  justify  the  removal  of  goods  of  similar  description 
enumerated  in  different  counts,  if  the  identity  of  the  goods  in  the  differ- 
ent counts  be  not  alleged,  the  plaintiff  may  rely  severally  in  respect  of 
the  articles  in  each  count  (n)  ;  and  the  insufficiency  of  one  of  such  sec- 
tional replications  demurred  to  for  duplicity,  in  putting  in  issue  the  whole 
plea  by  a  traverse  absque  tali  causaj  where,  in  respect  of  matter  of  title 
disclosed  by  the  defendant,  the  plaintiff  should  have  put  in  issue  a  por- 
tion only  of  the  plea,  by  traversing  absque  residua  causoBy  does  not  affect 
the  validity  of  the  other  replications  to  the  same  plea  (n).  In  an  action 
of  debt  on  bond,  conditioned  for  the  performance  of  covenants,  the  plain- 
tiff may,  and  indeed  ought,  by  the  statute  8  &  9  W.  8,  c.  11,  s.  8,  to  as- 
sign as  many  breaches  in  his  replication  as  he  intends  to  rely  upon  at  the 
trial,  if  such  breaches  be  not  assigned  in  the  declaration  ;  and  it  need  not 
be  shown  that  this  is  done  by  virtue  of  t!^  statute  (o).  And  to  a  plea  of 
setoff,  consisting  of  several  demands  upon  judgment  of  recognizance  of  re- 
cord, and  simple  contract,  the  plaintiff  in  his  replication  should  give  several 
answers,  viz.  as  to  the  judgment  of  recognizance  nul  tiel  record^  and  as  to 
the  simple  contract,  that  he  was  not  indebted  (p)  ;  or  he  may  reply  as  to 

(7)  Moore  v.  Boulcott,  1  Bing.  N.  C.  323.  (m)  YiviaQ  v.  Jenkins,  5  Nev.  &  Man.  14. 

(h)  1  Burr.  317;  Rep.  Temp.  Hardw.  289;  in)  Id,  ibid, 

ante,  605,  606.  In)  Id,  ibid. 

(t)  Ante,  228,  532,  533.  (o)  13  East,  1,  2,  3;  po»t,  vol.  iii. ;  see  ante, 

(k)  Ante,  581.  586. 

(/)  1  Saund.  337  b,  note ;  1  Lord  Baym.        •  ip)  1  East,  369 ;  see  the  form,  post,  vol.  iii. ; 
263 ;  1  Salk.  298.  and  ante,  582,  583. 

committed  the  injury  complained  of  in  the  declaration,  and  by  this  general  traverse,  he  may  put 
in  issue  everif  material  allegation  in  the  plea ;  but  this  manner  of  replying  appears  to  be  confinea  to 
cases  of  tort  where  the  defence  is  by  way  of  excuse  merely,  and  is  not  allowed  where  the  defend- 
ant by  his  plea  insists  upon  a  fiiU  and  adequate  riffht.  lb.  Lytle  v.  Lee,  5  Johns.  112 ;  Plumb 
V.  McCrea,  12ib.  491. 

(1)  Russell  V.  Rogers,  15  Wend.  851. 

(3)  Vide  Sevey  v.  Blacklin,  2  Man.  542. 
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OF  THE  REPUCAITONy  £c. 


V.  MUST   part,  to  statute  of  limitations  (9.)    Duplicity  in  a  replication  is  aided, 
BE8IK0LE.  ^ni^gg  fjr^Q  defendant  demur  specially,  pointing  out  the  particular  defect 

(r)  (1). 


ig)  Pott,  vol.  ill. ;  anie,  582,  583. 

(r)  27  Eliz.  c.  5;  4  &  5  Anne,  c.  16,  8.  1 ; 


1  Sannd.  337  b,n.3;  Doc.  PI.  147;  10 East, 
79. 


(I)  If  the  replication  contains  two  distinct  mattcn  in  avoidance  of  the  plea,  the  iH^endam  is 
not  bound  to  dcmnr  for  dapticity  or  to  ansrver  both  matters,  but  maj  take  issue  upon  eidier  of  the 
matters  set  up  in  avoidance.    If  such  issue  be  found  for  the  defendant,  the  plaintiff  will  be  enti- 
tled to  judgment  non  obstante  veredicto ;  and  other  mattcn  set-forth  in  the  replication  being  ad 
mitted  as  they  were  not  answered.    Qonld  v,  Baj,  13  Wend.  633. 


[•661] 


•OHAPTEE   IX. 

Of  Befoinders  and  the  subsequent  Pleading's;  of  Issues^  Repleaders^ 
Judgments  non  obstante  veredicto^  and  Pleas  puis  darrein  continuance^ 
or  of  Mailer  pending  action ;  and  of  Demurrers ,  and  Joinders  in  De- 
murrers. 

A  Rejoinder  is  the  defendant's  answer  to  the  replication  (a),  and  is  in  ofrejoik- 
general  governed  by  the  same  rules  as  those  which  effect  pleas  (6)  ;  with  ^"*®  ^^^ 
this  additional  quality,  that  it  must  support  and  not  depart  from  the  plea  (c). 
If  there  be  several  defendants,  and  they  Joined  in  the  plea,  they  cannot 
sever  In  the  rejoinder  (d).  It  must  also  be  single;  and  the  Court  cannot 
give  leave  to  the  defendant  to  rejoin  several  matters,  for  the  statute  of 
Anne  does  not  extend  to  rejoindera  (e)  (2).  Hence  it  may  suffice  to  re- 
fer to  the  preceding  pages,  and  to  tlie  forms  that  are  given  in  the  third 
volume,  without  taking  furtlier  notice  of  the  rejoinder  with  regard  to  its 
general  construction  and  qualities  (3). 

Wlien  a  replication,  or  a  plea  in  bar  in  replevin,  concludes  to  the  coun-  toem  and 
try^  the  defendant  can  only  demur ;  or  add  tlie  common  similiter^  which  »equi- 
is,  "  And  the  defendant  doth  tlie  like."  And  it  is  material  that  the  de-  *"" 
fendant  should  take  care  that  the  similiter  be  added,  for  otherwise  he  can- 
not move  for  judgment  as  in  case  of  a  nonsuit  (/).  And  where  there  are 
several  replications,  particularly  when  some,  conclude  to  the  country,  and 
others  with  a  verification,  it  may  be,  "  And  the  defendant  as  to  the  said 
replications  of  the  plaintiff,  to  the  said  second  and  third  pleas  of  him  the 
defendant,  and  which  the  plaintiff  hath  prayed  may  be  inquired  of  by  the 
country,  doth  the  like  "  (^).  In  the  King's  Bench,  if  tlie  replication  con- 
clude to  the  country,  the  plaintiff  is  at  liberty  to  add  the  similiter  for  the 
defendant,  it  baing  a  rule  in  that  Court  that  in  all  special  pleaduigs,  when 
the  plaintiff  takes  issues  upon  the  defendant's  pleading,  or  traverses  the 
same,  or  demurs,  so  that  the  defendant  is  not  at  liberty  to  allege  any  new 
matter,  the  plaintiff  may  add  the  similiter  or  joinder  in  demurrer,  and 
make  up  the  paper  book  without  giving  a  rule  to  rejoin  (A)  ;  but  otherwise 

(a)  Com.  Dig.  Pleader,  H.  (t)  Stra.  908 ;  see  cmU,  226,  532,  649. 

(b)  AiUe,  521,  545 ;  Co.  Lit.  303,  b.  (/)  Seabrook  v.  Cave,  3  Dowl.  691. 

(c)  See  ante,  644;  2  Saiind.  189,  170;  Com.  (q)  See  forms,  post,  vol.  iil. 

Dig.  Pleader,  F.  6  to  F.  11.  (A)  Rule,  Trin.  1  Geo.  2,  n.  a;  Tidd,  9di 

(d)  4  B.  &  0.  704.  edit  717,  718. 

(1)  See  Fowler  v.  Claii,  3  Daj,  231 ;  Tarlcton  v.  Wells,  2  N.  Hamp.  306 ;  Boston  Hat  Mannf. 
Co.  w.  Messenger,  2  Pick.  223 ;  Warren  ».  Powers,  5  Conn.  373 ;  Tnttle  v.  Smith,  10  Wend. 
386. 

(2)  Slocumb  t;.  Holmes,  1  Howard  (Miss.)  139;  Neff  v.  Powell,  6  Blackf.  421. 
(8)  See,  however,  Nadenboosch  v.  M'Rea.  Gilm.  228. 

Where  8e>'eral  facts  constituting  but  one  defence  are  pleaded  by  a  partr,  each  (act  cannot  ba 
traversed  by  Uie  other  side ;  Ae  latter  is  confined  to  a  denial  of  the  facts  alleged,  if  such  denial, 
verified  by  proof,  will  bar  the  claim,  or  defeat  the  defence.  Tattle  v.  Smith,  10  Wend.  388. 
'Sould's  PI.  407. 
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6o2  OF  REJOINDERS,  &C. 

lORM  AND  a  rule  must  be  given,  unless  the  defendant  be  bound  by  a  judge's  order  to 
srr^Es'oF.  rejoin  i^ralis.  In  the  Common  Pleas,  *where  the  replication  concludes  to 
the  country,  it  is  usual  for  the  plaintiff  to  add  the  similiter^  and  make  up 
and  deliver  the  issue  with  notice  of  trial;  but  unless  mider  terms  of  rejoin- 
ing ffralis^  it  seems  that  in  the  latter  Court  the  defendant  may  insist  upon 
having  a  rule  to  rejoin ;  and  that  if  the  plaintiff  add  the  similiter^  the  de- 
fendant may  strike  it  out,  and  demur  to  the  replication,  which  is  the  usual 
course  when  the  defendant  has  no  merits,  and  wishes  to  obtain  time  (%), 
The  ciDnsequonces  of  a  defect  in  or  omission  of  a  similiter^  liave  already 
been  considered  (A). 

When  the  replication  concludes  with  a  verification^  the  rejoinder  usually 
denies  it,  and  concludes  to  tlie  country,  '^  and  of  this  he  the  defendant 
puts  himself  upon  the  country,  ifec."  But  when  the  I'ejoinder  intro- 
duces any  new  matter^  it  must,  as  in  the  case  of  a  plea  or  replication, 
conclude  with  a  verification,  in  order  that  the  plaintiffnnay  have  an  oppor- 
tunity of  answering  it  (/)•  If  the  defendant  deny  several  matters  alleged 
in  the  replication,  the  rejoinder  may  conclude  to  tlie  country,  without  put- 
ting the  matters  in  issue  severally  and  distinctly ;  thus,  if  to  a  plea  of  in- 
fancy, tlie  plaintiff  has  replied  tliat  a  part  of  tlie  goods  were  necessary 
clotliing,  and  the  residue  necessary  food,  a  general  denial  in  the  rejoinder 
concluding  to  the  country,  will  suffice  (»i). 


BURBE-        Surrejoinders  (V),r€buUers,(ind  surrebulters,  seldom,  occur  in  pleading 
'0*^^^**  (w).    It  may  suffice  to  observe  that  they  are  governed  by  the  same  rules ' 
as  those  to  which  the  previous  pleading  of  tlie  party  adopting  them  is  sub- 
ject, and  the  forms  wliich  most  frequently  occur  in  practice,  are  given  in 
the  third  volume  (p). 

or  ISSUES  From  the  preceding  observations  on  the  different  parts  of  pleading,  par- 
ticularly those  relating  to  traverses  (;?),  we  may  collect  what  points  may 
in  jB^cneral  be  put  in  i^sue.  As  however,  the  parties  respectively  may  be 
disinclined  to  demur,  or  otherwise  to  object  to  their  opponent's  pleading, 
it  may  ho  advisable  to  consider  on  what  issue  the  parties  may  venture  to 
proceed  to  trial,  so  as  to  obtain  the  judgment  of  the  Court,  and  to  avoid 
tlie  necessity  of  a  repleader,  on  account  of  the  issue  having  been  upon  un- 
maierial  mailer. 

[  *653  ]  *An  issiLe  is  defined  to  be  a  smgle,  certain,  and  material  point,  issuing 
out  of  the  allegations  or  pleadings  of  the  plaintiff  and  defendant  (jq^ ; 

(t)  Tidd,  9th  edit.  718, 719 ;  Imp.  C.  P.  358 ;  yond  the  snrrebatter.    It  is  hardly  necessuy  to 

1  Sol.  Prac.  Chap,  ix,  a.  1.  observe  that  Ae  surrejoinder  and  surrebutter 

(k)  Atitey  599.  are  the  pUintiff's  pleadings,  and  that  the  rebv^ 

(/)  Ante,^\,  642;  1  Sannd.  103,  note  1;  ter  is  the  defendant's  pleading, 
aee  ^e  forms,  jxtst,  vol.  ill.  (o)  See  pogt^  vol.  iu. 

(m)  Latw.  241 ;  Com.  Di^.  Pleader,  H.  ip)  Ante,  611,  622.    • 

(n)  See  tliese  heads  in  Com.  Dig.  Pleader,         \q)  Co.  Lit  126  a.    As  to  tVraer  in  geofiral, 

I.  K.  L.    There  is  no  technical  name  for  aajf  see  Com.  Dig.  Pleader,  R. ;  Bac.  Ab.  Pka^ 

pleading  subsequent  to  a  surrebutter.    It  is  M. ;  Tidd,  9thed.  717. 
very  rarely,  if  ever,  that  the  pleadings  go  be- 

(1)  Potter  V.  Titcomb,  1  Fairf.  53;  Dawefl  v.  Winahip,  16  Mass.  291 ;  Williams  0.  Whitman^ 
Kirby,  249;  Kay  v.  Goodwin,  16  Mass.  1 ;  Oakley  v.  Bomeyn,  6  Wend.  521. 


OF  issues. 
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though  in  common  acceptation,  it  signifies  the  entry  of  the  pleadings  them-  of  ibsubs 
selves  (r).  An  issue  is  either  in  laWy  upon  a  demurrer;  or  in  fact  (1) 
when  the  matter  is  triable  by  the  court  upon  nul  liel  record^  or  a  jury  upon 
pleadings  concluding  to  the  country.  Both  these  descriptions  of  issues 
may  occur  in  the  same  cause  as  to  distinct  parts  of  the  declaration.  The 
term  "issue"  is  proper  where  only  one  plea  has  been  pleaded,  and  thougli 
it  be  applied  to  several  counts,  and  issue  is  joined  upon  such  plea  (5). 
An  issue  should  in  general  be  upon  an  affirmative  and  a  negative,  and  not 
upon  two  affirmatives ;  as  if  the  defendant  plead  tliat  A.  is  living  and  the 
plaintiff  reply  that  he  is  dead,  it  is  more  formal,  though  not  absolutely 
necessary,  also  to  deny  that  he  also  is  living  (/).  Nor  should  the  issue  bo 
on  two  negatives  (u).  Thus,  if  the  defendant  plead  that  he  requested  tlie 
plaintiff  to  deliver  an  abstract  of  his  title,  but  that  the  plaintiff  did  not, 
when  so  requested,  deliver  such  abstract,  but  neglected  and  refused  so  to 
do;  the  plaintiff  cannot  reply  "tliat  he  did  not  neglect  and  refuse  to  de- 
liver such  abstract^*  but  should  reply,  either  denying  tlie  request,  or 
affirmatively,  that  he  did  deliver  the  abstract  (x).  But  it  is  not  necessary 
that  the  negative  and  affirmative  should  be  in  precise  words  (t/') ;  and  it 
will  suffice  though  there  be  two  affirmatives,  if  the  second  is  so  contrary 
to  the  first  that  it  cannot  in  any  degree  be  true.  Thus,  if  duress  of  im- 
prisonment be  pleaded  to  a  bond,  it  is  a  good  replication  that  the  defendant 
was  at  large  at  his  own  disposal,  and  executed  the  bond  of  his  own  free 
will,  and  not  for  fear  of  imprisonment  (3:).  An  issue  should  also  be  upon 
a  sing'le  and  a  certain  point  (a) ;  but  it  is  not  necessary  that  such  point 
should  consist  of  a  single  fact ;  and  therefore  if  the  defendant  in  trespass 
justify  under  a  right  of  common,  and  the  replication  traverses  that  the 
cattle  were  the  defendant's  own  and  levant  and  couchantj  and  commonable 
cattle,  it  is  not  multifarious,  for  all  these  circumstances  are  requisite  to 
the  point  of  defence  (6),  The  issue  also  should  not  be  on  a  negative  preg- 
nant (c) ;  but  it  may  ^sometimes  be  upon  a  disjunctive  averment  Qd),  In  [*654] 
some  cases  the  plaintiff  may  incorporate  in  the  traverse  or  issue  more  than 
was  alleged  in  the  plea  (6). 

The  principal  quality  of  an  issue  is,  that  it  must  be  upon  a  material 
point  (/)  (2).     An  informal  issue  is,  where  a  material  allegation  is  trav- 


(r)  As  to  tho  form  of  each  entry,  see  Tidd, 
9tk  edit.  7l9,  733;  and  Tidd's  App.  c.  30,  s.  1, 
&e.  Issaes  injbct  are  not  to  be  noticed  in  the 
Demurrer  Book  in  K.  B.  7  B.  &  C.  642.  As 
to  tho  language  of  this  entry,  it  is  said  that 
the  acts  of  a  court  onght  to  be  in  the  present 
tense,  as  ** prceceptum  est"  not  "praeceptum 
Jvtt"  but  the  acts  of  the  party  may  be  in  the 
pieterperfect  tense,  as,  venite  et  protulit  hie 
ta  curia  quondam  querelam  suam,"  and  the 
continuances  are  in  the  preterperfoct  tense,  as 
"venerunt/*  not  "vemunt,"  1  Mod.  81;  a 
8aund.  393,  n.  1 ;  1  Stra.  608;  but  see  1  T.  B. 
320. 

(*)  Peakc's  C.  N.  P.  37. 

y)  Com.  Dig.  Pleader,  B.  3. 


}i 


(u)  Id.;  8  T.  B.  280;  Bac.  Ab.  Pleas 
1.3. 

g)  6  East,  557. 
)  Co.  Lit  126  a. 

(«)2Stni.  1177;  1  ^ils.  6. 

{a)  Com.  Dig.  Pleader,  B.  4. 

(6)  1  Burr,  316.  Other  instances,  ante,  605, 
618,619. 

(c)  See  as  to  this,  ante,  613,  614,  note  (u); 
Com.  Dig.  Pleader,  B.  5,  6;  Bac.  Ab.  Picas,  L 
6.  It  must  be  objected  to  by  demurrer,  id. ;  2 
Saund.  319,  n.  6. 

{d)  Com.  Dig.  Pleader,  B.  7;  see  ante^ 
614. 

ie)  11  East,  410;  ante,  611. 

(/)  Com.  Dig.  Pleader,  B.  8. 


i 


(1)  See  Hale  v.  Dennie,  4  Pick.  501,  503. 

(2)  U.  States  V.  Buford,  8  Peters  U.  8.  31 .  On  the  tiayene  of  a  material  allegation,  the  other 
party  is  bound  to  take  issue.  Hapgood  v.  Hoiuditon,  8  Pick.  451 :  Dyer  «.  Sterens,  6  Mass.  389; 
Diiwea  V.  Winship,  16  Maw.  291. 


654  OF  BEPLEADEES. 

o9  ISSUES  erscd  in  an  improper  or  artificial  manner  (^g)  (1) ;  and  this  mistake  is 
aided  by  verdict  by  the  32  Hen.  8,  c.  30  (A)  (2).     But  a  verdict  does  not 
help  an  immaterial  issue  (t)  (3),  wliich  is,  where  a  material  allegation  in 
the  pleadings  is  not  traversed,  but  an  issue  is  taken  on  some  other  p)oint 
(4),  which,  though  found  by  verdict,  will  not  determine  the  merits  of  the 
cause,  and'would  leave  the  Court  at  a  loss  for  which  of  the  parties  to  give 
judgment  (A:).    Tlierefore,  where  in  debt  or  bond,  conditioned  for  tlie  pay- 
ment of  <£G0  on  the  25th  of  June,  the  defendant  pleaded  payment  on  the 
20th  of  June,  according  to  tlie  form  and  effect  6(  the  condition,  and  issue 
was  joined,  and  the  verdict  found  that  he  did  not  pay  £60  on  the  20th,  it 
was  held  that  the  plaintiff  should  not  have  judgment ;  for  tlie  issue  was 
out  of  the  matter  of  the  condition,  and  therefore  void,  and  the  money 
might  have  been  paid  on  the  25th,  though  it  was  not  paid  on  the  20th,  so 
tliat  it  did  not  appear  that  the  condition  was  broken,  and  it  is  not  aided  by 
the  before  mentioned  statute  (/).     So  where  in  an  action  of  assumpsit 
against  an  administratrix,  on  promises  of  the  intestate,  she  pleaded  that 
she  (instead  of  the  intestate)  did  not  promise,  after  verdict  a  repleader 
was  awarded  (m).     And  where  in  an  action  of  debl  against  a  lessee  for 
years,  the  defendant  pleaded  that  before  the  rent  became  due,  he  assigned 
the  term  to  a  third  person,  of  which  the  plaintiff  had  notice,  and  issue 
was  joined  on  the  averment  of  notice,  a  repleader  was  awarded ;  it  being 
perfectly  immaterial  whether  or  not  the  plaintiff  had  notice  of  the  assign- 
ment, if  it  were  executed  (n). 

Of  the  Reg.  Gen.  Hil.  T.  2  W.  4,  orders,  "  that  if  a  defendant,  after  craving 

modern      qjqj.  q{  ^  dccd,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  on 
respecting*  making  up  the  issue  or  demurrer  book,  may,  if  ho  think  fit,  insert  it  for 
issues.        him,  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the  taxing 
officer  (o). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  sec.  1  and  2,  orders  that  every  declara- 
tion and  other  pleading  shall  be  dated  of  the  day  and  month  when 
[*655]  pleaded,  and  shall  be  entered  on  the  record  made  up  for  trial,  *and  on  the 
judgment-roll,  under  the  date  of  the  day  of  the  month  and  year  when  ttie 
same  respectively  took  place,  and  without  rcference  to  any  other  time  or 
date  luilcss  otherwise  specially  ordered  by  the  Court  or  a  judge ;  and  no 
entry  of  continuances  by  way  of  imparlance,  curia  advisari  vvUy  vice  com^s 
non  misil  breve,  or  olherwisCy  shall  be  made  upon  any  record  or  roll  what- 
ever, or  in  the  pleadings,  except  the  juralur  ponitur  in  respeclUj  which  is 
to  be  retained.  Provided,  that  such  regulation  shall  not  alter  or  affect  any 
existing  rules  of  practice  as  to  the  times  of  proceeding  in  the  cause. 
Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance  is 
now  by  law  pleadable  in  Banci  or  at  Nisi  Prius,  the  same  defence  may 

{q)  Cro.  Eliz.  227;  1  Lev.  32;  Cardi.  371 ;  18;  3  Bar.  &  Cm.  449. 

S  Mod.  137.  (n  Cro.  Jac.  434;  Stxa.  994;  2  SanncL  319 

(h)  Gilb.  C.  P.  147;  2  Sannd.  319,  note  6.  b,  n.  6. 

(i)  2  Saond.  319  a,  note  6.  .  (m)  2  Yontr.  96. 

{k)  Id.;  Gilb.  C.  P.  147;  1  Lev.  32.    See  (n)  1  Lev.  32. 

tiie  instances,  id.  and  Com.  Dig.  Pleader,  B.  (o)  Jervia'  Rnks,  54,  note  (/). 

• — 

SI)  Vido  Wlnstaoley,  v.  Head,  3  Taunt  237. 
2)  Vide  Tobb  v.  Bryan,  3  Bos.  &  Pul.  348,  352. 
3)  Vide  Cobb  v.  Brjan,  3  Bos.  &  Pol.  352;  FOstmaater  Geoenl  o.  fieeder,  4  Wadi.  0.  C  B. 
678. 
C4)  Vide  Strong  tr.  Smith,  3  Oaiiiea,  168. 
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be  pleaded  with  an  allegation  that  the  matter  arose  after  the  last  pleading,  o»  imum. 
or  the  issuing  of  the  jury  process,  as  the  case  may  be.  Provided  also,  that 
no  such  plea  shall  be  allowed,  unless  accompanied  by  an  affidavit  that  the 
matter  thereof  arose  within  eight  days  next  before  the  pleading  of  such 
pleas,  or  unless  the  Court  or  judge  shall  otherwise  order.  And  in  the 
conclusion  of  those  rules,  the  forms  of  an  issue,  and  Nisi  Prius  record, 
and  judgment,  and  other  forms  are  given  (p). 


When  the  issue  is  immaterial^  the  Court  will  award  a  repleader y  if  it  of  us- 
will  be  the  means  of  effecting  substantial  justice  between  the  parties,  but  pmadbrs 
not  otherwise  (y)  (1).  As  where  in  debt  on  bond,  the  defendant  pleaded 
performance  generally,  and  the  plaintiff  replied  denying  tl\e  general  per- 
formance, and  concluding  to  the  country,  and  stated  breaches,  by  way  of 
suffgestion  instead  of  replying  them,  after  verdict  for  the  plaintiff  a  replead- 
er was  awarded,  such  issue  being  insufficient  (r).  In  trespass  for  taking 
the  plaintiff's  cattle,  the  defendant  justified  taking  them  upon  land  demised 
by  him  to  one  W.  for  rent  in  arrear.  Replication  tliat  they  were  not  levant 
and  couchant.  The  defendant  took  issue  upon  that,  and  after  it  was  found 
for  the  plaintiff,  he  moved  for  a  repleader,  which  was  refused,  because  the 
issue  might  be  material ;  and  a  repleader  is  never  granted  imless  the  issue 
must  be  immaterial  (*).  The  following  rules  as  to  repleaders  were  laid 
down  in  the  case  of  Staple  v.  Hayden  (f) :  firsts  that  at  common  law  a  re- 
pleader was  allowed  before  trial,  because  a  verdict  did  not  cure  an  imma- 
terial (w)  issue,  but  now  a  repleader  ought' not  *to  be  allowed  till  after  [*656] 
trial,  in  any  case  where  the  fault  of  the  issue  might  be  helped  after  verdict 
by  the  statute  of  jeofails  (rr).    Secondly^  that  if  a  repleader  be  denied  where 


(p)  See  forms  of  issue  with  noteB,  3  Chitty's 
Gea.  Prac.  766. 

[q)  2  Saund.  319  b,  note  6,  2  Salk.  579;  6 
Mod.  1 ;  2  Ld.  Haym.  922;  8  Salk.  121,  S.  C; 
Cowp.  489.  See  Chitty  oa  the  Game  Laws, 
Ist  edit.  965,  cites  Raym.  458 ;  see  post. 

(r)  5  Taunt  386;  1  Marsh,  95,  S.  C;  see 
antey  507. 

(s)  Ld.  Raym.  167;  5  B.  &  C.  649. 

\t)  2  Salk.  579 ;  and  6  Mod.  1 ;  2  Lord  Raym. 
922;  S  Salk.  121,  8.  C;  as  to  a  repleader  in 
general,  see  Com.  Di$i^.  Pleader,  R.  18;  Bac. 
Ab.  Pleas,  M. ;  Do?.  Plac.  Repleader ;  Stephen, 
2d  ed.  130;  Tkld,  9th  edit.  921 ;  see  the  forms 
there  refernsd  to,  and  2  Saund.  20;  and  315  d, 
n.  6. 

(a)  Li  the  5th  edition  of  Saunders'  Rep.  (vol. 
ii.  819  b,  note  6,)  it  is  observed  that  ''the  word 
immaterial  is  in  the  report  of  this  case,  but  it 
should  seem  to  bo  a  mistake;   for  the  reason 


given,  if  that  word  alone  be  n^ed,  is  wholly  un- 
Bfltisfiictory,  inasmuch  as  a  verdict  docs  not  cure 
an  immateiial  issue  at  this  day.  It  should  seem 
that  the  reason  of  the  distinction  between  the 
practice  before  and  since  die  statute  of  jeofails 
IS  this ;  that  before  the  statute  a  verdict  did  not 
cure  either  an  immaterial  or  an  informal  issue, 
and  therefore  a  repleader  was  awanled  before  a 
trial,  because  the  trial  could  not  have  any  efifect 
upon  the  issue,  and  therefore  the  Court  will  not 
interfere  nntil  the  result  of  a  trial  is  seen,  which 
may  render  a  motion  for  a  repleader  unneces- 

(x)  Bac.  Ab.  Pleas,  M. ;  Com.  Dig.  Pleader, 
R.  18;  3  B.  &  P.  352;  2  Saund.  319  b.  But 
where  the  point  in  issue  is  altogether  immaterial 
and  could  not  be  modified  by  the  verdict,  because 
collateral  to  the  merits,  it  would  be  otherwise. 
See  further  9  Bing.  532. 


(1)  Vide  Stafford  v.  Corporation  of  Albany,  6  Johns.  1.  Also,  Terrel  9.  Page,  8  Hen.  &  Man. 
118;  Taylor  v.  Huston,  Id.  161 ;  Cobb  r.  Bryan,  3  Bos.  &  Pul.  353;  Havens  v.  Bush,  2  Johns. 
388,  389;  Bac.  Ab.  Pleas,  (M.  I.) ;  Macomb,  v.  Wilber,  11  Johns.  230;  Gould  v.  Ray,  13  Wend. 
638.  Wbere  the  pleadings  are  so  defi^dve,  that  no  valid  judjirment  can  be  rendered  on  them,  % 
repleader  will  be  ordered.  Gerrish  v.  Train,  8  Pick.  124;  Eaton  v.  Stove,  7  Mass.  812;  Magovn 
9.  Lapham,  19  Pick.  419. 

But  where  the  only  material  fact  has  been  passed  upon  by  the  jury,  the  court  will  not  award  a 
repleader.    Jenkins  v.  Stanley,  10  Mass.  262.    See  Payne  v.  Banet,  2  A.  K.  Manh,  813. 
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Distinction 
lietween  a 
repleader 
and  judg- 
ment rum 
obstante 
veredicto. 
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it  should  be  granted,  or  vice  versa^  it  is  error.  Thirdly ^  tliat  tlie  Court 
will  not  award  a  repleader  excepting  where  complete  justice  cannot  be 
answered  without  it  (y).  Fourthly,  that  tlie  judgment  of  repleader  is  gen* 
eral,  quod  partes  replacitent,  and  the  parties  must  begin  agidn  at  the  first 
fault  which  occasioned  the  immaterial  issue  (z) :  tlius,  if  tlie  declaratkm 
be  insufficient,  and  the  bar  and  replication  are  also  bad,  the  parties  must 
begin  de  novo  (1) ;  but  if  the  bar  be  good,  and  the  replication  ill,  at  tlie 
replication  (a)  (2).  Fifthly ,  no  costs  are  allowed  on  eitlier  side  (i). 
Sixthly,  that  a  repleader  cannot  be  awarded  after  a  default  at  nisi  priui. 
To  which  may  be  added,  tliat  in  general  a  repleader  cannot  be  awarded 
after  a  demurrer  or  writ  of  error,  without  tlie  consent  of  the  parties,  but 
only  after  issue  joined  (c).  Wliere,  however,  there  is  a  bad  bar,  and  a 
bad  replication,  it  is  said  tliat  a  repleader  may  be  awarded  upon  a  demur- 
rer (d)  (3).  A  repleader  may  also  be  awarded,  where  the  Court  can  give 
judgment  on  the  wliole  record  (e) ;  and  it  is  not  grantable  in  favor  of  the 
person  who  made  the  first  fault  in  pleading  (/)  (4). 

Where  a  plea  confesses  the  action,  and  does  not  sufficiently  avoid  it, 
judgment  shall  be  given  upon  the  confession  without  regard  to  a  verdict  for 
the  defendant,  which  is  called  a  judgment  non  obstante  veredicto  (5}  and 
in  such  case  a  writ  of  enquiry  shall  issue  (^).  The  distinction  between  a 
repleader  and  a  judgment  non  obstante  veredicto  is  this:  tliat  where  the 
plea  is  good  in  form,  though  not  in  fact,  or  in  other  words,  if  it  contiedn  a 
defective  title,  or  ground  of  defence  by  which  it  is  apparent  to  tlie  Court, 
upon  the  defendant's  own  showing,  that  in  any  way  of  putting  it,  he  can 
have  ru>  merits,  and  the  issue  joined  thereon  be  foiuid  for  him,  there,  as 
tlie  awarding  of  a  repleader  could  not  mend  tlie  case,  the  Court;  for  tiie 
sake  of  the  *plaintiff,  will  at  once  give  judgment  nvon  obstante  veredicto  (6), 
but  where  the  defect  is  not  so  mucli  in  the  title  as  in  the  manner  of  stating 
it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the  Court  knew  not 
for  whom  to  give  judgment,  whether  for  the  plaintiff  or  the  defendant, 
then  for  the  more  satisfactory  administration  of  justice  they  will  award  a 
repleader.  A  judgment  therefore  non  obstante  veredicto  is  always  upon  the 
merits,  and  never  granted  but  in  a  very  clear  case ;  a  repleader  is  upon 


(y)  Goodtwine  9.  Bowman,  9  Bing.  533. 
[z)  I  Ld.  Raym.  169. 
a)  3  Keb.  664. 

\h)  2  Vent.  196.  6  T.  R.  131;  Barnes,  125; 
9  B.  &  P.  376. 
(e)  3  Salk.  306. 
\d)  Semble  Ceo.  Eliz.  318;  1  And.  167.    Sed 


(«)  Willes,  532,  533. 

\f)  1  Ld.  Raym.  170;  Xtongl.  395,  747; 
Tidd,  9th  edit.  921;  2  Saund.  5th  cd.  319  c; 
ted  vide  2  Stra.  994.  See  further  9  Bing. 
532. 

(g)  Tidd,  9th  edit  920;  and  cases  cited.  Id. 
noteg. 


(1 )  Sed  vide  Smith  r.  Walker,  1  Wash.  135,  636,  where  the  court  says,  "  When  we  are 
for  a  {rood  foundation  upon  which  to  erect  future  pleadings,  and  find  all  defective,  incladinfr  liie 
declaration  itself,  the  uncertainty  cannot  bo  cured : "  and  dierefore  the  Court  of  appeals  in  living 
the  judgment,  that  ou;;ht  to  hare  been  pven  in  the  Court  below,  ordered  the  suit  to  be  dismisaed. 

(2)  Vide  Stevens  r.  Taliaferro,  1  Wash.  155. 

(3)  Vide  Perkins  v.  Burl>ank,  2  Mass.  81 .  Leave  to  replead  may  be  granted,  after  argnment  on 
demurrer.  Potter  v.  Titcomb,  7  Greenl.  302.  The  Court  ivill  not  awud  a  repleader  afto  jn^^ 
ment,  on  a  material  issne.    Page  v.  Walker,  1  Tyler,  146.    See  Dawes  v,  Gooch,  8  Mass.  488. 

(4)  Vide  Kitlcy  r.  Deck,  3  Hen  &  Mun.  388;  Bledsoe  v.  Chooning,  1  Humph.  85;  Aadco  9. 
Jonnson,  6  Blackf.  375. 

15)  Roberts  v.  Dame,  UN.  Hamp.  226. 
6)  Lambert  v.  Taylor,  6  Dowl.  &  Ryi.  188. 
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the  form  and  manner  of  pleading  (A).  If  a  plea  bo  defective,  and  the  do-  whek 
fendaut  succeed  at  the  trial  tliereon,  the  question  whether  the  plaintiff  can  ry^"*'*^' 
have  judgment  non  obstante  veredicto^  or  whether  there  ought  to  be  a  re- 
pleader, depends  upon  the  question,  whether  the  plea  does  or  does  not  con- 
tain a  confession  of  a  cause  of  action ;  if  a  cause  of  action  be  confessed  bj 
the  plea,  and  the  matter  pleaded  in  avoidance  be  insufficient,  tlie  plaintiff 
is  entitled  to  judgment  notwithstanding  the  verdict.  If  the  nlea  do  not 
confess  a  cause  of  action,  there  must  be  a  repleader  (i). 


ARIBEN 
PENDING 

THE 
ACTION. 

(i). 


Before  the  uniformity  of  process  act,  2  W.  4,  c.  89,  it  was  decided  that  ^^  ^^^as 
a  payment  to  assignees  of  a  bankrupt  plaintiff,  after  a  latitat  had  issued,  "'^'i^E.^' 
and  before  declaration,  might  be  given  in  evidence  under  the  general  issue    fence 
(k).    When  matter  of  defence  had  arisen  after  the  commencement  of  the  that  hate 
suit,  it  could  not  be  pleaded  in  bar  of  the  action  generally^  but  must  when 
it  had  arisen  bejorepleaor  continuance,  be  pleaded  as  to  the /wr/Aer  main- 
tenance of  the  suit  (J)  (1)  ;  and  when  it  had  arisen  after  plea,  and  before 
replication,  or  after  issue  joined^  then  puis  darrein  continuance  (2).     The 
instances  of  a  defendant  having  obtained  his  certificate  as  a  bankrupt  pend- 
ing tlie  suit,  and  before  plea  (/»),  and  of  an  executor  pleading  judgments 
obtained  against  him  after  the  issuing  of  the  writ,  and  before  plea,  were 
exceptions  (n). 

If  any  matter  of  defence  has  arisen  after  an  issuein  fact  has  been  joined, 
or  after  a  joinder  in  demurrer  (o),  it  may  be  pleaded  by  the  *defendant :  as  [  *658  ] 
that  the  plaintiff  has  given  liim  a  release  (p)  (8)  or  that  the  plaintiff  is  a  bank- 


(h)  Tidd.  9th  edit  922;  Bac.Ab.  Pleas  M.; 
Com.  Di^.  Pleader,  R  18  ;  5  Taunt  386  ;  1 
Manh.  95,  S.  C. ;  3  Taunt  237. 

(i)  Ld.  Raym.  390.  Per  Abbott,  G.  J.  4  B. 
&  C.  152,  6  D.  &  R.  199;  see  the  instances,  id, 

{j)  As  to  these  pleas  in  general,  see  Bac.  Ab. 
Fleas,  Q.,  Com.  Dig.  Abatement,  1.  24*,  34; 
Dort.  Plac  297  ;  Bui.  N.  P.  309 ;  Gilb.  C.  P. 
101 ;  Tidd,  9th  edit  847  ;  and  see  the  forms, 
jtostf  vol.  iii. ;  and  see  Keg.  Gen.  Hil.  T.  4.  W. 
4,  rcg.  2,  Bosanquct's  Rules,  130  to  134. 

(k)  1  B.  &  Adol.  568 ;  and  10  Bar  and 
Crcs.  G76. 

(/)  4  East,  507  ;  atUe,  585 ;  Lut  1 178 ;  Com. 
Dig.  Abatement,  I,  24  ;  plaintiff  become  an 
alien  enemy,  3  Campb.  152. 

(m)  9  Elast,  82. 

in)  4  East,  507,  8  ;  9  Id.  84  ;  1  Mareh.  70, 
280 ;  5  Taunt  333  ;  and  an  executor  may 
plead  puis  darrein  coritinuance,  a  judgment  pur- 
posely confessed  by  him  for  a  bonajide  debt, 
though  such  judgment  be  in  debt  on  a  simple 
contract ;  5  Taunt  603  ;  1  Marsh.  280,  S.  C. ; 
3  B.  &  C.  317 ;  5  D.  &  R.  175. 


(o)  Hob.  81 ;  Com.  Dig.  Abatement,  I.  24. 
ace,;  Ld.  Raym.  266;  Stra.  493,  contra;  see 
Com.  Dig.  Abatement,  I.  24. 

( p )  Bui.  N.  P.  309  ;  see  the  form,  post, 
Tol.  iii.  But  in  ejectment  the  defendant  is  not 
allowed  to  plead  a  release  by  the  lessor  of  the 
plaintiff,  4  M.  k  8.  300  ;  2  Chit  Rep.  323,  S. 
o.  C. ;  and  see  7  Taunt.  9.  And  where  a  land- 
lord  with  the  permission  of  his  bailiff,  who 
had  made  a  distress  for  rent,  commenced  an 
action  in  the  bailiff's  name  against  the  sheriff 
for  takine  insufficient  pledges,  and  the  bailiff 
afterwarw,  without  the  landlord's  privity,  re- 
leased to  the  sheriff,  who  pleaded  it  puis  dar- 
rein continuance,  the  Court  of  C.  P.  set  aside 
the  plea,  and  ordered  the  release  to  be  deliver- 
ed up  to  be  cancelled.  7  Taunt  48  ;  so  where 
husband  and  wife  lived  separate  under  a  deed, 
by  which  he  stipulated  tliat  his  wife  should  en- 
joy as  her  separate  property  all  effects,  &c. 
which  she  might  acquire,  and  that  ho  would 
not  do  any  act  to  impede  the  operation  of  the 
deed,  but  would  ratify  proceedings  in  their 
names  for  recovering  sucn  property  ;  and  the 


(1)  Cowell  0.  Westoo.  20  Johns.  414  ;  Lee  9.  Levy,  6  DowL  &  Rayl.  475 ;  Yeaton  o.  Lynn,  5 
Peters,  U.  &  224. 

(2)  Semmes  v.  Naylor,  12  Gill  &  John,  358;  Longworth  v.  Flagg,  10  Ohio,  300  ;  Bums  v. 
Bindman,  7  Ala.  531  ;  Tuffs  o.  Gibbons,  19  Wend.  639 ;  Morrow  o.  Morrow,  2  Brevard,  394  ; 
Thomas  v.  Van  Dozen,  6  Missou.  201  ;  Wyatt  v.  Richmond,  4  Humph.  365.  Such  matter 
cannot  be  given  in  evidence  at  the  trial.  Jadkson  v.  Bkh,  8  Johns.  194 ;  Jacluon  v.  Banuej,  3 
Cowen,  75. 

(3)  See  Kimball  tr.  Wilson,  8  N.  Qamp.  96. 
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WHEW  rupt  (^),  or  has  been  outlawed  or  excommunicated  (r)  ;  or  that  there  has 
KT^S!^"  ^^^  ^^^  award  made  on  a  reference  after  issue  joined  (.t).  And  if  the  de- 
fendant became  bankrupt,  and  obtained  his  certificate  after  issue  joined,  he 
should  plead  this  defence  puis  darrein  canlinvance  (1)  ;  and  if  he  neglect 
to  do  so  he  cannot  plead  his  certificate  to  an  action  upon  such  judgment  (I). 
So  it  may  be  pleaded  in  abatement  that  a  feme  sole  plaintiff  has  married 
(tt)  ;  or  in  an  action  by  an  administrator  that  the  plaintiff's  letters  of  ad- 
ministration had  been  revoked,  jmis  darrein  continuance  (a:).  So  a  defen- 
dant sued  as  executor  de  son  tort  may  plead  that  he  has  since  obtained  let- 
ters of  administration,  so  as  to  support  a  previous  plea  of  retainer  in  the 
character  of  executor  (y)  (2). 

Pleas  of  this  kind  are  either  in  abatement  or  in  bar  (ar).  If  any  thing 
happen  pending  the  suit,  which  would  in  eflRect  abate  it,  this  might  have 
been  pleaded  puis  darrein  continuance y  though  tliere  has  l)een  a  plea  in  bar ; 
because  tlie  latter  plea  only  waives  such  matters  in  abatement  as  existed 
at  the  time  of  pleading,  and  not  matter  which  arose  afterwards  ;  but  if 
[  *669  ]  matter  in  abatement  be  pleaded  puis  darrein  ^continuance^  the  judgment, 
if  against  the  defendant,  will  be  peremptory,  as  well  on  demurrer  as  on 
trial  (a)  (8).  A  plea  puis  darrein  continuance  is  not  a  departure  from,  but 
is  a  waiver  of  the  first  plea  (4),  and  no  advantage  can  afterwards  be  taken 
of  it,  nor  can  even  the  plaintiff  afterwards  proceed  thereon  (^)  (5) 

wile  having,  as  executrix  of  N.  R.  commenced 
an  action  on  a  promissory  note  against  defend- 
ants, in  the  names  of  her  husband  and  her- 
self, and  the  husband  released  the  debt,  which 
release  was  pleaded  puis  darrein  continuance; 
the  Court  on  application,  ordered  the  plea  to 
be  taken  off  the  record,  and  the  release  to  be 
given  up  to  be  cancelled,  4  B.  &  A.  419.  So 
a  plea  pw'g  darrein  continuance  of  a  release 
by  one  of  the  several  plaintiflb,  was  set  aside 
by  the  Court  of  K.  B.  without  costs  on  the 
terras  of  indemnifying;  the  plaintiff,  who  had 
relcaiicd  the  action,  against  the  costs  of  it,  al- 
though their  consent  had  not  been  obtained 
before  action  brought ;  it  appearing  that  no 
consideration  liad  l^n  given  for  the  release, 
and  that  the  pUiintifis  sned  as  trustees  of  an 
insolvent  person,  1  Chit.  Rep.  390.  But  un- 
less a  very  strong  case  of  fraud  be  made  out, 
the  Court  of  C.  P.  will  not  control  the  legal 
power  of  a  co-plain  tiff  to  execute  a  release,  7 
Taunt.  421  ;  Tidd,  9th  edit.  678,  848  ;  4  Moore, 
192  ;  7  Id.  356  ;  ante,  469. 

(q)  Tidd,  9th  edit.  847  ;  15  East,  622;  4 
B.  &  C.  920;  7  D.  &  R.  409,  8.  C ;  as  to  the 


effect  of  the  pl<nnt\ff''$  bankruptcy,  see  amte, 

(r)  SuprOf  n.  (/>). 

(s)  Esp.  Rep.  504. 

(0  6  B.  &  C.  105;  9  D.  &  R.  171,  S.  0. 
It  would  seem  to  be  advisable,  and  perlii^ 
necessary  in  such  case,  to  plead  the  bankruptcy 
specially^  and  not  in  Ae  general  form  prescribed 
by  die  Stat.  6  Geo.  4,  c.  16,  s.  126 ;  see  id. ;  6 
East,  413,  2  Smith's  Rep.  659;  1  M'Cld.  4b  Y. 
350;  Mr.  Justice  Ashurst's  Paper  Book,  toL 
xxiv.  154;  Tidd,  9th  ed.  847,  note  (</);  3 
Taunt  46;  3  B.  &  C.  23,  post,  vol.  iu. ;  but 
see  2  Hen.  Bl.  553 ;  9  East,  82 ;  Tidd,  9th  edit. 
647,  8  ;  see  1  M.  &  M.  122. 

(if/  Bro.  Abr.  Continuance,  pi.  57  ;  BuL  N. 
P.  310. 

(jr)  Bui.  N.  P.  309 ;  Com.  Dig.  Abatemeo^ 
1.^4. 

(y)  2  Stra.  1106;  l  Saund.  265,  note  2. 

\t)  Cora.  Dig. -Abatement,  I.  24  ;  Tidd,  9tli 
ed.  849  ;  see  Form,  id.  Appendix,  c.  37,  s.  4. 

(a)  Gilb.  C.  P.  105;  Alleyn.  66:  fVeem. 
56}i;  2  Stra.  1105,  1106. 

(6)  1  Salk.  168;  2  Stra.  1105 ;  Hob.  81  ;  1 
Mareh.  T'0, 780 ;  5  Taunt.  333  ;  Tidd,  9th  ed.  849. 


(1)  Accord  and  satisfaction  may  be  pleaded  miis  darrein  continuance.  Watkinson  v.  Ing^esbT, 
5  Johns.  392.  When  two  actions  arc  brought  tor  the  same  cause,  satisfaction  of  the  judgment  m 
one  suit  may  be  pleaded  puis  darrein  continuance  to  the  other  suit  Bourns  r.  Joy,  9  Johns.  221 ; 
5  Peters,  U.  S.  232  ;  Gould's  PI.  vi.  124. 

(2)  But  in  separate  suits  against  the  maker  and  indorser  of  a  note  the  latter  after  plea  pleaded, 
cannot  avail  himself  of  a  suhsequmt  payment  of  the  note  by  the  maker,  by  interposing  a  plea  pm9 
darrein  contimtance ;  he  can  require  the  plaintiff  to  proceed  to  trial  upon  the  plea  originally  pat  ia, 
but  upon  his  omission  to  do  so.  Ae  plaintiff  may  discontinue  without  costs.  Commercial  T 
of  Buffalo  t'.  Love,  19  Wend.  98. 

(3)  Ace.  Rcnner  v.  Marshall,  1  Wheaton,  215 ;  Culver  v.  Barney,  14  Wend.  162. 

(4)  Ycaton  v.  Linn,  5  Peters,  U.  8.  224;  Wallace  v.  M'Connel,  13  Peters,  U.  S.  136.    A  _ 
of  release  pleaded  puis  darrein  contimumee,  after  demuirer  and  rejoinder  in  demuirer  operaleB  sm  _ 
retraxit  of  the  demuner.    Soloman  v.  Graham,  32  Eng.  Law  &  £q.  Rep.  280. 

(5)  Wallace  v,  M'Connell,  13  Peters,  U.  S.  152.    A  plea/^uis  darrein  continuance,  in  bar  of  tiio 


OP  PLEAS  PUIS  DARREIN  CONTINUANCB. 


659 


With  respect  to  the  time  when  matter  of  this  description  is  to  he  plead-  time  of 
ed,  ff  the  ground  of  defence  arose  after  plea,  or  after  issue  joined,  and  he-  ^^^em^IiX 
fore  the  return  of  the  venire  facias^  it  should  be  pleaded  in  bank  (d)  ;  but    befokk 
matter  arising  after  the  return  of  the  venire  facias^  or  last  continuance,    ''"^  ^^' 
may  be  pleaded  at  nisipriuSj  although  there  was  an  opportunity  of  plead-     ^^.^e. 
ing  it  previously  in  barik  (e)  (1).    And  where  the  defendant  after  plead- 
ing, obtained  his  certificate  as  a  bankrupt,  and  then  pleaded  it  in  banky 
as  a  matter  which  had  arisen  after  the  last  continuance,  but  in  fact  another 
continuance  had  intervened  between  the  certificate  and  plea,  the  Court 
permitted  him  to  plead  it  nunc  pro  tuncy  on  payment  of  costs  (/)  (2)  but 
matters  which  have  arisen  after  the  trial,  and  before  the  day  in  bank,  can- 
not be  so  pleaded*(^)  ;  and  though  such  a  plea  may  be  pleaded  after  the 
jury  have  gone  from  the  bar,  yet  it  cannot  after  they  have  given  their  ver- 
dict (h)  (3).     A  plea  of  bankruptcy  in  the  defendant  after  the  last  con- 
tinuance, was  set  aside  as  having  been  pleaded  after  the  proceedings  had 
been  stayed  in  action  upon  the  bail  bond  (i).     But  a  plea  »m«  darrein 
continuance  of  new  matter  may  be  pleaded  although  the  defendant  were 
under  terms  of  rejoining  issuably  and  taking  short  notice  of  trial  (Ic), 

The  Reg.  G6n.  Hil.  T.  4  W.  4,  reg.  2,  f  puts  an  end  to  the  entry  of  Since  the 
continuances,  except  i\iG  juratur  ponitur  in  respectUy  y^hich  is  to  be  retain-  S^vJp^"* 
ed.     But  the  same  rule  provides  "  that  in  all  cases  in  which  a  plea  puis  r^  2.*' 
darrein  continuance  is  now  by  law  pleadable  in  banky  or  at  nisi  priuSy  the 
same  defence  may  be  pleaded  with  an  allegation  that  the  matter  arose  after 
the  last  pleading  or  the  issuing  of  the  jury  procesSy  as  the  case  may  be." 
Provided  "  that  no  such  plea  shall  be  allowed  unless  accompanied  by  an 
affidavit  that  the  matter  thereof  arose  within  eight  days  next  before  the  plead- 
ing of  such  pleasy  or  unless  the  Court  or  a  judge  shall  otherwise  order. 


{c)  See  Tidd,  9th  edit.  847,  848 ;  3  B.  & 
Aid.  577  ;  1  D.  &  R.  521  ;  5  B.  &  Aid.  852,  S. 
C. ;  4  B.  &  Aid.  249  ;  3  B.  &  Cn».  317. 

{d)  See  Com.  Dig.  Abatement,  I,  24;  2 
Smith's  Rep.  396 ;  see  the  form,  post,  vol.  iii. 

(0)  5  Taunt.  333  and  665 ;  S.  C.  1  Manh. 
88  and  280. 

(/)  2  Smith's  Rep.  396;  Tidd.  9th  edit. 
848.     See  a  plea,  in  vol.  xxiv.  154;  Mr.  Jus- 


tice Ashhnrst's  Paper  Book,  MS. 

[g)  Tidd,  9th  ed.  848,  849. 

(h)  Doctr.  Plae.  177  ;  Bui.  Nl.  Pri.  3  10;  9 
East,  321 ;  Com.  Dig.  Abatement,  L  34 ;  see 
further,  3  B.  &  Aid.  577;  1  D.  &  R  521 ;  5 
B.  &  Aid.  852,  S.  C. ;  4  B.  &  Aid.  249 ;  Tidd, 
9tfa  ed.  849. 

(i)  4  B.  &  Aid.  249 ;  6  B.  &  Ores.  145. 

{k)  2  M.  &  P.  760;  5  Bing.  414,  S.  C. 


action  is  a  waiver  of  all  former  pleas.  Culver  v.  Barrey,  14  Wend.  161 ;  Kimball  t;  Huntington, 
10  Wend.  675  ;  Spafford,  v.  Woodruff,  2  M'Lean,  191  ;  Scott  ».  Brokaw,  6  Blackf.  241 ;  Den. 
V.  Sanderson,  3  Harr.  426  ;  Sadler  v.  Fisher,  3  Ala.,  200 ;  Sandcrlin  v.  Dandridgc,  3  Humph.  99. 

This  is  not  so.  however,  where  the  matter  of  the  plea  afl^ts  the  remedy  only,  and  not  the  right 
of  action,  ib.     Roquet  v.  Dyett,  2  Wend.,  300. 

(IJ  Lyttleton  v.  Cross,  5  Dowl.  &  Ryl.  175;  Broome  r.  Beardsley,  3  Caines,  173 ;  Lafai^  r. 
Carrier,  I  Wend.,  89  ;  Ludlow  p.  M'Crca,  ib.  228  ;  Palmer  v,  Hutchings,  1  Cowen,  42 ;  Field  ». 
Goodman,  3  Wend.,  310 ;  Hastier,  1 1  Sci)^.  &  R.  146  ;  Rangley  v.  Webster,  11  N.  Hamp.  299. 

(2)  Vide  Morgan  v.  Dyer,  9  Johns.  255 ;  Merchants'  Bank  v,  Moore,  2  Johns.  294  ;  Rangley 
V.  Webster,  UN.  Ham^.  299.  It  is  in  the  discretion  of  the  court  to  receive  the  plea  or  not,  even 
after  more  than  one  continuance  has  intervened,  and  this  discretion  will  be  governed  by  circum- 
stances extrinsic,  and  which  cannot  appear  on  the  face  of  the  plea.  Morgan  v.  Dyer,  10  Johns. 
161 ;  Wilson  v.  Hamilton ;  Lvons  v.  Miller.  4  Sexg.  &  Rawle,  239,  281.  The  King  v.  Taylor,  5 
Dowl.  &  Ryl.  521  ;  Tufls  v.  (gibbons,  19  Wend.  639 ;  Rangley  v.  Webster,  UN.  Hamp.  299; 
Lyon  «.  Marday.  1  Watts,  271  ;  Nettle  v.  Swazea,  2  Mis.  100. 

(3)  But  an  insolvent  has  been  allowed  to  plead  his  discharge  even  after  verdicti  Meehanics' 
Bank  v.  Hazard,  9  Johns.  392. 

t  See  American  Editor's  Preface. 
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*330  OF  PLEAS  PUIS  DARREIN   CONTINUANCE. 

TIME  OF       *Great  certainty  was  always  required  in  pleas  of  this  description ;  and  (Z) 

^^THEsr' ^  it  was  not  sufficient  to  say  generally  that "  after  the  last  continuance  "  such 

Form  of     ^  thing  happened,  but  the  day  of  the  continuance  must  have  been  alleged 

tiicscpleag.  where  the  matter  of  defence  arose  (m)  (1).     Tlie  present  forms  of  such 

pleas,  whether  pleaded  in  lank  (2)  or  at  the  assizes,  are  given  in  the  third 

volume  (n).     The  plea,  when  it  contains  matter  in  abatement,  concludes 

by  praying  judgment  of  the  writ,  and  that  the  same  may  be  quashed  (o)  ; 

or  if  the  writ  would  be  abated  de  facto^  by  praying  judgment  if  tho  Court 

will  further  proceed  (jp).     In  bar  the  conclusion  of  the  plea  is,  that  the 

plaintiff  ought  wot  further  to  maintain  his  action,  and  not  that  the  former 

inquest  should  not  be  taken,  because  it  is  a  substantive  bar  of  itself,  in 

lieu  of  the  former,  and  consequently  must  be  pleaded  to  tke  action  (j)  ^3). 

llowpleaa-  Pleas  after  the  last  continuance  must,  even  before  Reg.  Gen.  Hil.  T.  4 
cd  and  pro-  'VV.  4,  rcg.  2,  have  been  verified  on  oath  before  they  could  be  allowed, 
thereon*  whether  pleaded  in  lank  or  at  nhi  prius  (r)  (4)  ;  but  the  affidavit  need 
not  have  been  entitled  in  the  cause  when  annexed  to  the  plea  («).  Tlie 
Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,  f  we  have  just  seen,  also  requires  that 
the  affidavit  state  that  the  matter  of  defence  arose  iviihin  eight  days  next 
before  the  pleading  such  plea,  or  that  the  Court  or  a  judga  has  otherwise 
ordered  (f).  These  pleas,  it  is  said,  cannot  be  amended  after  the  assizes 
are  over  \u)  (6)  ;  nor  can  there  be  more  than  one  plea  puis  darrein  cau" 
tinuance  (x),  and  such  a  plea  cannot,  it  is  said,  be  pleaded  after  a  demur- 
rer (jf).  But  if  a  plea  puis  darrein  continuance  be  filed  and  verified  ou 
oath,  the  Court  cannot  set  it  aside  on  motion,  but  are  bound  to  receive  it 

\l)  Doc.  Pkc.  297;  Yclv.   141;  Cro.  Jac.  the  affidavit  should  l)c  swom  hcforo  one  of  tbe 

261 ;  Frcem.  112;  2  Lntw.  1143 ;  2  Salk.  519;  judges,  not  before  a  commissioner,  3  C.  &  P. 

8  Wils.   139;    Co.  £ut.  517  b;  Kast  £nt.  408. 

549.  '(«)  1  Marsh.  70 ;  5   Taunt.  333,  S.  C. ;  su/ 

(w)  Id.  Ibid. ;  Bui.  N.  P.  309.  vide  3  Price,  200. 

(«)  Post,  vol.  iii. ;  and  sec  Bui.  N.  P.  310 ;  (0  Ante,  659. 

Co.  Ent.  517;  Bast  Ent.  549;  Tidd,  9tli  ed.  (m)  Bac.  Ah.  Picas,  2;  Yclv.  181  ;  Frccm. 

850.  252  ;  Bui.  N.  P.  309.    But  see  2  Smith's  Rep. 

(0)  Gilb.  C.  P.  105  ;  2  Lutw.  1143;  in  gen-  659,  where  such  a  pica  was  mended  ujx)n  terras; 
eral,  ante,  459.  and  vol.  xxiv.  of  Mr.  Justice  Ashhurst's  Paper 

(p)  3  Lev.  120;  Bui.  N.  P.  311.  Books,  154,  ace. 

\q)  Cro  Eliz.  49;  2  Lutw.  1143;  Bui.  N.  '(x)  Bro.  Abr.  Continuance,  pi.  5,  41  ;  Jenk. 
P.  810.                                                                       '  160;  Gilb.  C.  P.  105. 

(r)  Frecm.   252;    1    Stra.   493;   2  Smith's         jy)  1  Stra.  493;  cites  Mooro,  871;  and  eee 

Bep.  396.    Form  of  affidavit  of  plea  of  bank-  1  Ld.  Ravm.  266  ;  6  Mod.  9 ;  but  sec  Hob.  81 ; 

rupcy,  M'Clel.  &  Y.  350.     i^s  to  picas  of  abate-  contra ;  Com.  Dig.  Al)atcmcnt,  I.  24. 
mcnt,  ante,  462.     When  pleaded  at  the  assizes, 

(1)  Vicary  v.  Moore,  2  Watts,  451. 

(2)  In  covenants  against  executors  the  defendants  pleaded  niai  prius,  as  tlie  pica  of  puis  dar- 
rein continuance,  a  judgment  recovered  upon  a  bond  of  a  testator  after  the  last  continuance,  to  Tuit: 
on  the  second  day  of  August,  as  to  the  preceding  Trinity  Tcnn,  and  tlic  plaintiff  Isavin*:  pleaded 
over — Ile/d,  that  tlie  plea  was  an  answer  to  the  action,  although  by  fiction  of  Law  tJie  judfrment 
was  obtained  l>eforo  the  last  continuance.  Where  the  purposes  of  justice  i^juire  that  the  true 
time 


(4)  In  Jackson  v.  Peer,  4  Cowcn,  418,  it  was  held  that  a  plea  of  this  character  may  in  trcncral, 
be  pleaded  without  being  verified  by  affidavit  See  McGowan  v.  Hay,  4  J.  J.  Marsh.  223  ;  Mor> 
rowr.  Morrow,  Const.  Kcp.  455;  NichoU  r.  Mason,  21  Wend.  339. 

(5)  Sec  Sharp  v.  Witham,  2  M'Clell.  &  Youngc.  3.50. 

t  See  Americaa  Editor's  Preface.  , 
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(2r),  provided  it  be  pleaded  in  proper  time  (a).  When  a  plea  puis  dar-  "me  of 
rein  continuance  is  put  in  at  the  assizes,  tlie  plaintiff  is  not  to  reply  to  it  ^^^^^^ 
there,  for  the  judge  *has  no  power  to  accept  of  a  replication,  nor  to  try 
it  (1)  ;  but  ought  to  return  the  plea  as  parcel  of  the  record  of  nisi  prius; 
and  if  the  plain tifiF  demur,  it  cannot  be  argued  there  (6).  Where  the 
plea  puis  darrein  contintmnce  is  certified  on  the  back  of  the  postea,  and 
the  plaintiff  demurs,  if  the  defendant,  on  the  expiration  of  a  rule  given 
for  him  to  join  in  demurrer,  neglect  to  do  so,  the  plaintiff  may  sign  judg- 
ment (c). 

The  Courts  will  sometimes  set  aside  a  plea  puis  darrein  continuance 
when  it  is  manifestly  fraudulent,  and  against  the  justice  of  the  case.  But 
where  an  action  was  brought  by  two  or  fouf  executors,  and  those  who  were 
not  joined  in  the  action,  released  to  the  defendant,  and  who  pleaded  such 
release  puis  darrein  continuance^  the  Court  refused  to  set  aside  such  plea, 
the  plaintiff  having  failed  to  establish  a  case  of  fraud ;  and  as  a  general 
rule  a  plea  of  that  nature  is  not  to  be  set  aside  unless  in  a  case  of  gross 
fraud  (d). 


WHEV 
PBOPKR. 


OP  DEMUBREBS   (e). 

When  the  declaration,  plea,  or  replication,  &c.  appears  on  the  face  of  it  of  de- 
and  without  reference  to  extrinsic  matter,  to  be  defective,  either  in  sub-  *'IJ,'|fJ|^j'^ 
stance  or  form,  the  opposite  party  may  in  general  demur  (/)  (2).  A  de- 
murrer has  been  defined  to  bo  a  declaration  that  the  party  demurring  will 
''  go  no  further,"  because  the  other  has  not  shown  sufficient  matter  against 
him  that  he  is  bound  to  answer  (g-).  Where  the  pleading  is  defective  in 
substance  it  is  advisable  in  general  to  demur,  because  the  party  succeed- 
ing thereon  is  entitled  to  costs ;  but  where  the  judgment  is  reversed  on  a 
writ  of  error,  &c.  (A)  no  costs  are  recoverable. 


(z)  2  Wils.  157  ;  3  T.  R.  544 ;  I  Marsh.  70, 
280;  5  Taunt  333;  1  Stark.  62. 

(a)  When  or  not  set  aside,  3  Chitty's  Gen. 
P)nc.  120;  2  Cr.  &  M.  384;  3  B.  ISc  Ores. 
612. 

(b)  Com.  Dig.  Abatement,  I.  24.  If  plead- 
ed by  one  of  several  defendants,  the  plaintiff 
cannot  at  the  trial  confesa  the  plea,  &c.  3  C.  & 
P  372. 

(c)  Bac.  Ab.  Pleas,  Q.;  Bui.  N.  P.  311 ;  1 
Stark.  62.  As  to  cotts,  see  4  B.  &  C.  117 ;  6 
D.  &  R.  81,  S.  C. ;  1  M.  &  P.  138. 

(d)  Herbert  v,  Piggott,  2  Crom.  &  M-  384 ; 
but  see  Smith  v.  Newman,  4  B.  &  Aid.  419 ; 
7  Taont  431 ;  1  Cliitty's  Rep.  390. 

(e)  As  to  demurrers  in  general,  see  Bac.  Ab. 
Pleaa,  N. ;  Com.  Dig.  Pleader,  Q. ;  Saund.  Rep. 
Index  to  notes,  "  Demurrer  ;** '  Tidd,  9th  edit. 
694;  Stephen,  2d  ed.  Index,  "Demurrer** 
As  to  tlie  practice  respecting  demurrers,  see  3 
Chit  Gen.  Pr.  752  to  763 ;  Reg.  Gen.  Hil.  T. 


4  W.  4,  reg.  4,  orders  that  no  demurrer  nor 
pleading  subsequent  to  the  declaration  shall  in 
any  case  be  Jiled  with  any  officer  of  the  Court, 
but  shall  always  bo  delivered  between  the  par- 
ties ;  and  see  Jervis's  Rules,  86,  87. 

{f)    Moore,  551.    Surplusage  not   demur- 
rable,  11   East,  65;    Plead.  Ass. 


229. 


292;  ante. 


(a)  5  Mod.  132;  Co.  Lit  71  b. 
(A)  1    ^ 


Stra.  617;  Tidd,  9th  ed.  1181.  As 
to  costs  where  the  judgment  is  arrested,  see 
Cowp.  407;  Tidd,  9th  ed.  985.  On  a  new 
trial,  Jd.  916 ;  and  where  a  Ycmiti  de  noco  is 
awarded,  id.  923.  It  seems,  that  although  an 
objection  appear  on  the  rocord,  and  might  be 
taken  advantage  of  by  motion  in'arrcst  of  judg- 
ment, or  writ  of  error,  yet  if  it  be  of  such  a 
natuif  that  the  action  clearly  cannot  be  main- 
tained, tlie  judge  at  nisi  prius  will  nonsuit  the 
plaintiff,  1  Campb,  256 ;  Cowp.  407. 


(1)  When  pleaded  at  nisi  prius,  a  copy  of  it  need  not  then  be  served.  Jackson  p.  Clow,  13 
Johns.  157. 

(2)  An  objection  that  a  declaration  is  defective  should  be  taken  eiUier  by  a  demurrer  or  a  motion 
in  arrest  of  judgment,  and  the  point  is  not  properly  rabed  on  the  trial  to  the  jury  of  the  issues 
of  fact    Crooker  v.  Gilbert^  9  Cnah,  131. 
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wHBir         •It  should,  however,  be  remembered  that  a  demurrer  admits  the  facU 
pRopsB.   piQj^^j^jj  (j>^^  and  merely  refers  the  question  of  tlieir  legal  sufficiency  to  tlie 
decision  of  the  Court  (1).     If,  therefore,  there  be  a  reason  to  deny  tlie 
facts,  it  is  better  not  to  demur,  but  to  plead  thereto,  especially  if  the  defect 
in  the  opposite  pleaduig  be  of  so  substantial  a  nature  that  even  after  a  ver- 
dict on  the  issue  the  judgment  might  be  arrested,  or  a  writ  of  error  could 
be  sustained  (ft).     But  the  common  doctrine  that  a  demurrer  admits  tlie 
facts  stated  in  the  pleading,  demurred  to,  must  l)c  understood  with  this 
qualification,  that  it  is  so  only  upon  the  argument,  for  it  has  been  held  that 
the  statement  in  a  special  plea  which  has  been  holden  bad  on  demurrer 
are  not  evidence  for  the  plaintiff  on  the  general  issue,  although  tlie  jury  are 
to  assess  damages  as  well  as  to  try  the  case  on  the  general  issue  {T)  (2), 
When  the  objection  is  a  defect  in  matter  of  form  a  special  demurrer  is 
still  permitted ;  for,  as  obscp  ed  by  Lord  Hobart,  "  the  statute  of  Eliza- 
beth requiring  a  special  dcmurrcr,  does  not  entirely  reject  form,  for  that 
would  be  destructive  to  the  law  as  a  science,  but  it  only  requires  that  the 
defect  in  form  be  discovered,  and  not  used  as  a  secret  snare  to  entrap"  (w). 
And  it  was  observed  by  Eyre,  Chief  Justice,  that,  "  infinite  mischief  has 
been  produced  by  the  facility  of  the  Courts  in  overlooking  errors  in  form ; 
it  encourages  carelessness,  and  places  ignorance  too  much  upon  a  footing 
with  knowledge  amongst  those  who  practice  the  drawing  of  pleadings  '* 
(n).     Where,  however,  there  are  merits  to  be  tried,  it  is  in  practice  more 
liberal  not  to  demur  for  a  mere  mistake  in  form.    But  it  sometimes  be- 
comes material  to  demur,  although  the  objection  be  of  a  mere  technical 
description,  if  the  adverse  patty  will  not  alter  his  pleading ;  as  in  instan* 
ces  in  which  the  defective  pleading  imposes  upon  the  opponent  the  neces- 
sity of  adducing  more  evidence  than  would  have  been  requisite,  had  tlie 
pleading  been  properly  framed :  as  if  nil  debet  be  pleaded  to  a  declaration 
on  a  deed,  or  de  injuria  generally  be  replied  where  the  replication  should 
traverse  one  of  the  several  mattera  alleged  in  the  plea. 
To  what         There  are  some  well-founded  objections  to  pleadings,  but  which  cannot 
oijcctiong   jjQ  the  ground  of  demurrer ;  such  are  principally  the  non-compliance  widi 
j.onrcan^    some  rulc  o[  practice  not  affecting  the  sutstance  of  pleading  (o)  (3),  Tlius 
liot  (lemur,  if  contrary  to  Reg.  Gen.  Hil.  1\  4  W.  4,  reg.  8,  venue  be  repeated  in  tlio 

(i)  That  is,  when  well  pleaded,  Com.  Dig.  ing  over,  and  by  verdict,  &c.  post. 
Pleader,  Q.  6  ;  I   Saund.  337  b,  n.  3  ;  Steph.  (/)  Montgomery  v.  Kidiardson,  5  Car.  ft  P. 

2d  cd,  175 ;  U  Price,  235 ;  atde,  530;  but  see  247 ;  Finnia  v.  Cmcifix,  id,  247. 
note  Infra,  (m)  Hob.  232;  I  Saund.  337,  note  3. 

{k)  4  Co.  Rep.  14  a.    As  to  the  expediency  (n)  I  B.  &  P  59. 

of  demurring  or  pleading, -in  general,  see  Stcph.  (o)  1  Hing.  N.  C.  353,354,4  M.  &  Scott^ 

2d  ed.  182.    What  defects  are  cured  by  plead-  417  ;  3  DowT.  2 ;  2  Dowl.  236. 

(1)  Weems  v.  Willard,  2  Harr.  &  Gill,  143.  A  general  demurrer  admits  the  tmdi  of  aU  tte 
facts,  that  are  well  pleaded.  Moigan  r.  Bullard,  1  A.  K.  Marsh,  558 ;  Neal  v.  Clautice,  7  Har. 
&  Johns.  362 ;  M'Collough  v.  Cowan,  Const.  Rep.  516  ;  Coxc  v.  Gulick,  5  Halst  328 ;  Vide  Please 
V,  Phclp,  10  Conn.  62.     Catlin  v.  Glover,  4  Texas,  151 ;  Chambers  r.  Miller,  9  Texas,  236. 

But  It  docs  not  admit  an  averment  at  the  end  of  a  special  dcclamtion  in  contract,  that  the  de- 
fendant owes  the  plaintiff  the  sum  before  mentioned,  that  being  a  mere  statement  of  a  concInsioQ 
of  law  from  the  facts  stated.  Millard  v.  Baldwin,  3  Gray,  484 ;  Chapin  v.  Curtis,  23  Conn. 
888. 

(2)  Pease  v.  Phelps,  10  Conn.  62;  Perry  v.  Rice,  10  Texas,  367;  Stimson  v.  Gardiner,  33 
Maine,  94. 

(3)  The  sufficiency  of  a  plea  can  be  determined  onlj  on  demurrer,  Day  v,  Hambai^,  I 
Browne,  75,  A  demiuier  doei  not  rof^ch  th^  otdet  of  pleaduig,  Cleveland  v.  Chandler,  3  Steiru^ 
4«9. 
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body  of  a  declaration,  the  defendant  cannot  on  that  account  demur,  but  if    y«EN 
taken  advantage  of  at  all,  should  obtain  *a  summons  and  judge's  order  to  ^^^^^^ 
strike  out  the  objectionable  venue  (/?).  So  in  general  an  inaccuracy  in  the  special. 
form  of  commencing'  a  declaration  is  not  ground  of  demuiTer  (^). 

Demurrers  are  either  general  or  special ;  generaly  where  no  particular 
cause  is  alleged  ;  the  spedaJ,^  when  the  particular  imperfection  is  pointed 
out  and  insisted  upon,  as  the  ground  of  demurrer ;  the  former  will  suffice 
when  the  pleading  is  defective  in  substance^  and  the  latter  is  requisite  where 
the  objection  is  only  to  the/orw  of  pleading  (r)  (1).  At  common  law  a 
special  demurrer  was  not  necessary,  except  in  tlic  case  of  duplicity  (cf), 
and  the  party  was  at  liberty  on  a  general  demurrer  to  take  axlvautagc  of 
any  objection,  however  trifling  (/).  To  remedy  this  the  27  Eliz.  c.  4,  after 
reciting  "  that  excessive  charges  and  expenses,  and  grc£^t  delay  and  hind- 
rance of  justice,  have  grown  in  actions  and  suits  between  th^  subjects  of 
this  realm,  by  reason  that  upon  some  small  mistaking,  or  want  of  form  in 
pleading,  judgments  are  often  reversed  by  writs  of  error  and  oftentimes 
upon  demurrers  in  law  given  otherwise  than  the  matter  in  law,  and  the 
very  right  of  the  cause  doth  require,  whereby  the  parties  are  constrained 
either  utterly  to  lose  their  right,  or  else  after  a  long  time  and  great  trouble 
and  expenses,  to  renew  again  their  suits,"  enacled  "  tliat  from  thenceforth, 
after  demurrer  joined  and  entered  in  any  action  or  suit  in  any  Court  of 
record  within  this  realm,  the  judges  shall  proceed  and  give  judgment  ac- 
cording as  the  very  right  of  the  cause  and  matter  in  law  shall  apiMJar  unto 
them,  without  regarding  any  imperfection^  defect^  or  want  of  form  in  any 
writy  return^  plainly  declaralwny  or  ol/ter  pleading j  process,  or  course  of  pro- 
ceeding whatsoever,  except  those  only  which  the  party  demurring  shall  spe- 
cially and  particularly  set  down  and  express,  together  with  his  demurrer ; 
and  that  no  judgment  to  be  given  shall  be  reversed  by  any  writ  of  error  for 
any  such  imporiection,  defect,  or  want  of  form,  as  is  aforesaid,  except  such 
only  as  is  before  excepted." 

The  chief  difficulty  that  arose  in  the  construction  of  this  statute,  was 
the  distinguishing  between  what  was  tlie  matter  of  form  and  matter  of  sub- 
stance ;  and  many  defects  which  are  now  deemed  mere  form,  were  holden 
not  to  be  aided  by  this  statute,  such  as  the  omission  of  the  words  vi  et  ^ 
armisy  contra  pacem,  Sfc.  (u).  To  remedy  this  the  4  &  5  Ann.  c.  16, 
directs,  "  that  where  any  demurrer  shall  be  joined  and  entered  in  any  ac-  • 
tion  or  suit  in  any  Court  of  record  witliin  this  realm  tlie  judges  shall  pro- 

(p)  Farmer  r.   Champneys,  1    Crom.  M.  k  468. 
Ro3.  369 ;  2  Dowl.  680,  S.  C. ;  FishcrV.  Snow,  (r)  Bac.  Ab.  Pleaa,  N.  5;  Co.  Lit.  72  a. 

3  Dowl.  27  ;  Townscnd  v.  Gumey,  Id.  29  ;  but  [s)  11  East,  565. 

see  3  Dowl.  2.  {t)  3  Salk.  122. 

(9)  4  Moore  &  Scott,  417;    Stranchan  v.  \u)  Com.  Dig.  Pleader,  3  M.  7  ;  Bac.  Ab. 

Backie,  1  Hor.  &  Wol.  519 ;  Turner  v.  Den-  Pleas,  N.  6  ;  1  Sauid.  81.  note  I  ;  Hob.  233 

man,  4  Tjr.  313;  and  see  3  Chit.  (ien.  Prac.  Sav.  88. 


(I)  Vide  Snyder  v,  Croy,  2  Johns.  428.  Departure  or  mifijoinder  of  counts  may  be  demurred 
to  generally.    Kcay  v.  Goodwin,  16  Mass.  1 ;  Fairfield  v,  Burt,  U  Pick.  244. 

Duplicity  can  be  taken  advantage  of  only  by  special  demurrer,  Seymour  r.  Mitchell,  2  Root, 
146 ;  Smith  r.  Northup,  1  lb.  387  ;  Oiis  v.  Blake,  6  Mass.  336  ;  Stewardson  v.  White,  3  Harr. 
&M'Hen.  355;  Martin  r.  Ray,  1  Blackf.  291.  So  of  an  informality.  Singleton  v.  Carr,  1 
Bibb.  554. 

Formal  defects  in  a  declaration  must  bo  specially  demurred  to.  Dole  v.  Weeks,  4  Mass.  451  ; 
Tucker  1;.  Randall,  2  ib.  2^3. 

So  too  of  the  objection,  that  a  plea  amounts  to  the  general  issue.  Freeport  v.  Edgecomb,  1 
Mass.  459  ;  Whittlesey  v,  Wolcott,  2  pay,  431  ;  York  v,  Jones,  2  N.  Hamp.  454 :  (^dall  v, 
GaUup,  12  Conn.  365. 
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WHEN     ceed  and  give  judgment  according  as  the  very  right  of  the  caiise  *aiid 
OBHERAL  jj^^i^p  ij^  lo^  gjjj^H  appear  unto  them,  without  regarding  anp  imper/ection. 


OR 


spEciAi^  omissian^  or  defect  in  any  writ,  return,  plaint,  declaralion^  and  other  plead- 
ingy  process,  or  cause  of  proceedings  whatsoever,  exce*/^  those  onlj/  which 
the  parti/  demurring  shall  specially  and  particularly  set  down  and  express^ 
together  with  his  demurrer ,  as  causes  of  the  same  notwithstanding  that  such 
imperfection,  omission,  or  defect  might  have  heretofore  been  taken  to  be 
matter  of  substance^  and  not  aided  by  the  above-mentioned  statute^  fo  as 
sufficient  matter  appear  in  the  said  pleadings,  upon  which  the  Court  may 
give  judgment  according  to  the  very  right  of  the  cause."  And  it  is  then 
so  provided,  "  that  no  advantage  or  exception  shall  be  taken  of  or  for  an 
immaterial  traverse,  or  of  or  for  the  default  of  entering  pledges  upon  any 
bill  or  declaration,  or  of  or  for  the  default  of  alleging  the  bringing  into 
Court  any  bond,  bill,  indenture,  or  other  deed  whatsoever,  mentioned  in 
the  declaration  or  other  pleadings,  or  of  or  for  the  default  of  alleging  of 
the  bringing  into  Court  letters  testamentary,  or  letters  of  administration, 
or  of  or  for  the  omission  of  vi  et  armis,  et  contra  pacem^  or  either  of  them, 
or  of  or  for  the  want  of  averment  of  hocparatus  est  verificare^  or  hocpara- 
tus  est  verificarCy  per  recordum ;  or  of  or  for  not  alleging  prout  patet  per  re- 
cordum ;  but  the  Coiu't  shall  give  judgment  according  to  the  very  right  of 
the  cause  as  aforesaid,  without  regarding  any  such  imperfections,  omissions, 
and  defects,  or  any  other  matter  of  like  nature  (a:),  except  the  same  shall 
be  specially  and  particularly  set  down  and  shown  for  cause  of  demurrer J*^ 
It  was  provided  by  the  seventh  section  that  the  act  should  not  extend  to 
proceedings  upon  any  penal  statute  ;  but  this  was  altered  by  the  4  Goo.  2, 
c.  26,  s.  4  (y). 

Since  these  statutes,  the  party  on  a  general  demurrer  can  only  take  ad- 
vantage of  defects  in  substance  (1) ;  and  therefore,  if  the  defect  objected 
to  be  not  clearly  of  that  nature,  it  is  safest  to  demur  specially,  iii  wliich 
case  the  party  may  not  only  take  advantage  of  tliose  particularly  pointed 
out,  but  also  of  any  substantial  defect,  though  not  specified  (i)  (2).  The 
efiect  produced  on  the  right  to  demur  generally  or  specially,  by  the  cir- 
cumstance of  the  defendant  being  under  terms  of  pleadhig  issuably,  has 
already  been  considered  (a).  The  plaintiff  need  never  demur  specially  to 
a  plea  in  abatement  (6). 

WHEW  ^  demurrer  is  either  to  the  whole j  or  to  a  part  only  of  a  declaraiian, 
^^PAKT?  ^  ^^  ^^  covenant  there  be  several  distinct  assignments  of  breaches  of  cove- 
Where  nant,  some  of  which  are  sufficient,  and  the  others  not,  or  if  a  declaration 
only  to  a  contain  several  coiuits,  and  only  one  be  bad ;  the  defendant  should  only 
piSdiniJ.  ^  demur  to  the  defective  assignment  of  breach,  or  the  insufficient  coont ; 
[  *665  j  for  if  he  were  to  demur  to  the  whole  declaration,  the  *Court  would  give 
judgment  against  hun  (c)  (3).  Tliis  rule  equally  applies  to  one  count,  part 


(r)  See  obflcrrations  as  to  extent  of  these 
words,  2  Hen.  Bla.  262  ;  16  East,  359. 
(v)  Willcs,  601. 
(2)  1  Saund.  337  b,  note  3 ;  Tidd,  9th  ed. 


695  ;  2  Wils.  10. 
(a)  Ante,  510»5lt. 
ib)  2  M.  &  Sel.  485. 
(c)  Ferguson  v.  Mitchell,  2  Cronu  M.  & 


i\ 


1)5  Grcenl.  415.    Vide  Hord's  Executors  v.  Dishman,  2  H^n.  &  Man.  600. 

"2)  Vide  Bnmet  v.  Bisco,  4  Johns.  235. 

(3)  Belton  v.  Gibbon,  7  Halst.  76 ;  Wolf  v.  Luyster,  1  Hall,  146  ;  Seddon  v.  Senate,  13  East, 
76,77  ;  Ward  v.  Sackrider,  3  Gaines,  265 ;  Roe  v.  Cmtchaold,  1  Hcu.  &  Mun.  361  ;  Wfaitnej  o. 
Crosb;^,  3  Caines,  89  ;    Backns  v,  Richardson,  6  Johns.  476  ;   Kingsley  v.  Bill,  9  Mass.  199,  S^ ; 
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o^  which  is  suflScient,  and  the  residue  is  not,  prOTidcd  the  matters  alleged  ^"^fi^ 
are  divisible  in  their  nature :  as  if  a  plaintifT  declared  in  tort  for  taking  ^^^j^J^ 
his  money,  and  also  certain  goods,  without  showing  that  the  goods  were 
his  property,  the  count  will  be  good  as  to  the  money,  and  if  the  defendant 
demur  generally  to  the  whole  count,  the  plaintiff  will  have  judgment  (d) 
(1).  So  where  the  plaintiff  declared  in  scire  facias^  upon  a  judgment  in 
K,  B.  with  a  prout  patei  per  recordum^  and  also  on  affirmance  of  that  judg- 
ment in  error  in  the  Exchequer  Chamber,  without  a  provt  palely  &c.  and 
the  defendant  demurred  to  the  whole,  the  Court  held  the  demurrer  too 
large,  as  tlie  plaintiff's  demand  was  divisible,  and  judgment  was  given  for 
the  plaintiff  (e).  So,  if  part  of  a  breach  be  good,  it  is  no  cause  of  demur- 
rer to  the  whole,  that  special  damage  is  laid  which  is  not  recoverable  (/) ; 
but  wliore  there  is  a  misjoinder  either  of  parties  or  causes  of  action  or 
breaches,  the  demurrer  must  be  to  the  whole  (g-).  And  if  Sipleay  avowry^ 
or  replication^  each  of  which,  we  have  seen,  is  in  its  nature  entire  be  bad  in 
part,  it  is  bad  for  the  whole  (A) ;  and  in  that  case  the  demurrer  should  be 
to  the  whole  plea  or  replication  (f),  or  it  will  be  a  discontinuance  (Ar). 
There  is  an  exception  in  the  case  of  a  plea  of  set-off  which  contains  a 
statement  that  distinct  debts  are  due  from  the  plaintiff,  for  such  averments 
are  considered  to  be  similar  to  separate  counts  in  a  declaration ;  and  if 
one  part  ba  good,  a  general  demurrer  to  the  whole  will  be  bad  (Z)  (2). 

Ros.  687;  and  sco  Spyer  v.  Thelwoll,  id.  692;  rough's  observations,)  that  tiie  case  cannot  be 

5  B.  &  Aid.  712,  715;  11   East,  665;  Com.  considered  an  anthoritj  that  the  whde  of  the 

Dig.  Plead.  Q.  3.  5;  1  Saand.  286;  and  id.  declaration  should  have  been  demurred  to.    The 

note  9;  2  Id.  379,  380,  note  14;  1  Wils.  284;  rule  in  the  text  would  not  apply  to  a  count  in 

1  New  Rep.  43;  Bac.  Ab.  Pleas,  B.  6;  Steph.  assumpsit  upon  a  contract,  me  whole  of  which 

2d  ed.  450.  is  considered  entire. 

{d)  3  Saund.  279,  374,  note  1 ;  5  Kep.  34  b;  (e)  11  East,  565. 

1  Salk.  218;  2  Saund.  171  a,  n.   1;  1   Mod.  (/)  5  B.  &  Aid.  712;  1  D.  &  R.  361,  S.  0.; 


271 ;  Cora.  Dig.  Pleader,  C.  82;  see  the  form,      3 

1   Soand.   109,   109.    In  8   Moore,   379,   the  C^)  1  M.  &  Sel.  355 ;  4  T.  R.  547 ;  onto,  205 ; 

plaintiff  declared*  in  trespass  for  breaking  and      2  Saund.  210,  and  210  a. 

entering  his  close,  and  also  his   house,   and  (h)  Ante,  546,  567,  644;  1  Sannd.  28;  and 

seizing  and  taking  his  goods,  "to  wit,  one  hun-      id.  n.  2,  286,  337;  n.  7;  2  Id.  124;  1  Salk. 

dred  articles  of  fumitare,"  without  describing   ,  312;  1  T.  R.  40;  3  Id.  374.    Eflect  of  one 

their  nature  or  Quality.    The  defendant,  though      plea  referring  to  another,  1  M.  &  P.  147;  2  Y. 

under  terms  or   pleading  issuably,   demurred      &J.  ]l,S.  G. 

generally,  to  the  whole  declaration.     The  court  (t)  See  an  exception  in  an  avowry,  I  Sannd. 

eld  that  the  plaintiff  could  not  sign  judgment      286. 
as  for  want  of  a  plea;  for  die  declaration  was  (k)  Com.  Dig.  Pleader,  Q.  3. 

substantially  defective  as  regarded   the  goods.  (I)  2  Bla.  Rep.  910;  cmte,  546. 

Ssmble  (notwithstanding  Mr.  Justice  Bur- 
Martin  V.  Williams,  13  Johns. '264;  Monell  v.  Golden,  13  Johns.  402;  Adams  v.  Willoughby,  1 
Johns.  65;  Moor  v.  Dewees,  Litt.  Scl.  Co.  227;  Famham  v  Hay,  3  Blackf.  167;  Lusk  v.  Cook, 
Breeze,  53;  Wire  v.  Bush,  4  Litt.  429;  Pettigrcw  v.  Pettigrew,  1  Stewart,  580;  Brown  v.  Stcb- 
bins,  4  Hill.  154;  Mumford  v.  Fitzhurgh,  18  Johns.  457;  Nash  v.  Nash,  16  Illinois,  70;  Hooks  t*. 
Smith,  18  Ala..  338;  Lockwood  v.  Rogers.  1  Chand.  (Mis.)  21.  So,  if  the  defendant  plead  sev- 
eral pleas,  all  of  which  are  demurred  to,  if  one  be  good,  judgment  mnst  be  given  for  the  defendant. 
Sevey  v.  Blacklin,  2  Mass.  541 ;  Harrison  v.  M'Intosh,  1  Johns.  385;  Cuyler  w.  Tnistcesof  Roch- 
ester, 12  Wend.  169;  Vermont  v.  Society  for  Propagating  the  Gospel,  2  Paine  C.  C.  .545. 

(1)  So  in  a  plea  of  outstanding  judgment  by  an  executor  or  administrator,  where  some  of  the 
judgments  are  well,  and  others  badly  pleaded,  the  plaintiff  should  demur  only  to  tiiose  which  are 
insufficiently  pleaded,  and  traverse  the  residue.  Donglas  v.  Satterlee,  11  Johns.  16.  But  it  is 
error  to  demur  and  reply  to  the  same  plea.    Lang  v.  Lewis,  1  Rand.  277. 

(2)  And  where  breaches  are  assigned  in  the  replication,  if  one  ix;  bad,  it  docs  not  vitiate  the 
others.  Martin  v.  Williams,  13  Johns.  264;  Cuyler  v.  The  Trustees  of  Rochester,  12  Wend.  169. 
The  plaintiff  cannot  demur  and  reply  to  the  same  plea.  Riley  v.  Harkness,  2  Blackf.  34.  A 
defendant  cannot  demur  and  plead  to  the  some  count  at  the  same  time.    Taylor  v.  Rhea,' Minor, 
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wHBir         In  general  a  party  cannot  demur^  unless  the  objection  appear  on  the 
T'pART?  /^^  ^f  ^*^  preceding  pleading's  (m) ;  but  in  some  cases,  where  the  plain- 
As  to  set   ^iff  1^  tl^Q  declaration  partially  states  a  deed  which  is  defective,  *or  con- 
ting  out  a   tains  matter  qualifying  the  part  stated,  the  defendant  may  crave  oyer  of 
over  and    ^^^®  deed,  and  set  forth  the  whole,  tliereby  making  it  part  of  the  declara- 
deinurring.  tion,  and  thcu  demur  either  in  respect  of  the  defect  in  the  deed,  or  the 
improper  manner  in  which  the  plaintiff  has  stated  it;  and  this  is  the 
proper  course,  when  upon  oyer  it  would  appear  that  a  bail  bond  is  defect- 
ive (w).     So,  a  deod  untruly  stated  in  a  plea,  being  set  out  upon  oyer  by 
the  plaintiff,  becomes  part  of  the  plea,  and  if  it  thereby  appear  that  the 
plea  is  false,  the  plaintiff  need  not  show  any  matter  in  his  replication  to 
iuaintain  his  action,  but  may  demur  (o) ;  for  it  is  a  general  rule  that  an 
indenture  set  out  upon  oyer  becomes  part  of  the  preceding  plea  (;>).     We 
have  seen  that  Reg.  Gen.  Hil.  T-  2  W.  4,  reg.  44,  orders  "that  if  a  do- 
fcndant  after  craving'  oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his 
plea,  the  plaintiff,  on  making  upt  the  issue  or  demurrer  book  may,  if  he 
think  fit,  insert  it^or  him;  but  the  cost  of  such  insertion  shall  bo  iii  the 
discretion  of  the  taxing  officer"  (^). 

Forms  of  In  point  of  form,  no  precise  words  are  necessary  in  a  demurrer,  and  a 
demurrer,  plea  whicli  is  in  substance  a  demurrer,  though  very  informal,  will  be  con- 
sidered as  such  (r) ;  and  it  is  a  general  rule  that  there  cannot  be  a  demur- 
rer to  a  demurrer  («).  The  usual  form  of  b.  general  demurrer  to  a  declar- 
ation after  stating  the  title  of  the  Court  and  term,  and  the  names  of  the 
parties  in  the  margin,  and  the  defence,  as  in  the  commencement  of  a  plea  (f), 
alleges  that  the  declaration  and  the  matters  therein  contained,  as  therein 
stated,  are  not  sufficient  in  law  to  enable  the  plaintiff  to  support  his  action, 
and  concludes  with  a  verification  and  an  appropriate  prayer  of  judgment, 
though  a  verification  is  unnecessary  (u) ;  or  if  the  demurrer  be  to  a  particu- 
lar count  or  breach,  it  is  qualified  accordingly  (x).  A  general  demurrer 
to  a  plea  in  abatement,  states  that  it  is  not  sufficient  to  quash  the  bill  or  writ, 
and  prays  judgment  that  the  defendant  may  answer  over  or  further  to  the 
declaration  (y).  To  a  plea  in  bar  the  demurrer  is.  that  the  plea  and  the  mat- 
ters, &c.  are  not  sufficient  in  law  to  bar  the  plaintiff,  &c.  wherefore  for  want 

Im)  Moore,  551.    See  the  forms  and  notes,  434. 
2  Saund.  364  to  367;  Com.  Dig.  Pleader,  3;  lo)  I  Saand.  316,  317. 

Wills.  119.  (p)  1  Saund.  317;  ante,  433. 

(n)  2  Saund.  60,  in  noth.     See  the  excep-  (q)  Jcn'is's  Rules,  51,  note  ((). 

tions,  and  when  the  facts  must  be  pleaded,  ante,  (r)  5  Mod.  131 ;  3  Ler.  222;  2  Saund.  124, 


48'),  484,  431;    and   1    Saund.  295  b.    fiat  note6;  Plowd.  400.    As  to  the  fonn  in 

if  the  deed  be  described  in  the  declaration,  and  Com.  Dig.  Pleader,  Q.  3. 

on  the  defendant's  setting  it  out  on  oyer,  and  (s)Bac.  Ab.Plea8,n.2;  Salk.219;  Stephen, 

demurring,  it  appear  that  as  to  some  part  of  2d  edit  281. 

the  deed  immaterial  to  the  action,  there  is  a  {t)  As  ante,  549;  and  see  the  form  jMaC,  toL 

variance  between  the  deed  as  described  and  iii. 

set  out  on  oyer,  this  will  not  support  the  do-  (u)  Id.f  Co.  Lit  71  b;  1  Leon.  24. 

murrcr,  not  even  if  the  variance  be  such  as  ix)  Pott,  vol.  iii. 

ifit>uld  be  available  on  a  plea  of  non  e»t  fac-  (y)  Porf,  vol.  iii. 

turn,  1  B.&C.358;  2D.&B.662,  S.  C;  ante. 


414;  Gavle  v.  Smith,  ib.  83;  Hair  r.  Weaver,  1  Blackf.  77;  Rlckert  v,  Snyder,  5  Wendell,  lOi. 
Where  a' defendant  pleads  and  demurs  to  the  same  matter,  and  issues  of  hn  are  tried,  ho  will  be 
presumed  to  have  waived  his  demurrer.  Morrison  v.  Monison,  3  Stewart,  444.  See  BrnfaMi ». 
Collins,  Minor,  169 ;  Peacock  v.  Banks,  ib.  387.  ,._e_.» ,     ^ 

But  where  part  of  a  count  is  sufficient  and  a  part  insamcient  if  the  matters  are  aiTiB]bie»  me 
defendant  may  plead  to  the  former  and  demur  to  the  latter.  Harwood  o.  Tompkins,  Zabr.  (N. 
Jer.)  425. 
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of  a  sufficient  plea  he  prays  judgment  *and  his  damages,  &c.  (according  forms  of 
to  the  nature  of  the  action)  (z).  If  the  demurrer  be  to  a  replication^  re-  ^Ub*" 
joinder,  ^e.  after  stating  that  the  same,  and  the  matters  therein  contained, 
are  not  sufficient  in  law,  it  concludes  with  a  prayer  of  judgment  either 
against  or  for  the  plaintiff,  according  to  the  situation  of  the  party  demur- 
ring (a).  If  the  demurrer  be  special  the  assignment  of  the  causes  of  de- 
murrer (1)  were  usually  introduced  at  the  end  of  the  general  demurrer  in 

the  following  words : — ^'^And  the  said ,  according  to  the  form  of  the 

statute  in  such  case  made  and  provided  (6),  states  and  shows  to  the  Court 
here  the  following  causes  of  demurrer  to  the  said  declaration,  [oi'j  'to  the 
said  first  count  of  the  said  declaration,'  or,  *  to  the  said  breach  of  covenant 
first  above  assigned,'  or,  'to  the  said  plea,  Ac.'"]  (c).  And  it  was  usual, 
after  stating  the  causes  of  demurrer,  to  conclude,  "and  also  for  that  the 
said  declaration,  [or,  ^ first  county  or  'plea^  or  '  replication^^  is-  in  other 
respects  uncertain,  informal,  and  insufficient;"  but  these  latter  words  are 
wholly  unavailable,  for  when  it  is  necessary  to  demur  specially  it  is  jiot 
sufficient  to  aver  that  the  pleading  "  wants  form,"  but  it  must  be  shown 
specially  in  what  point  in  particular  the  form  is  defective,  and  as  it  has 
been  said,  the  statutes  oblige  the  party  demurring  to  lay  his  finger  upon 
the  very  point  (d).  Therefore  a  demurrer  for  duplicity,  that  it  is  doviU 
and  wants  form,  is  not  sufficient,  and  it  should  show  in  what  the  duplicity 
consists  (e)  (2),  and  after  the  passing  of  the  statute  of  Elizabeth  a- rule 
wa,^  made,  "that  upon  demurrers  the  causes  shall  be  specially  assigned, 
and  not  involved  with  general  unapplied  expressions  of  'double,'  'negative 
pregnant,'  'uncertainty,'  'wanting  form,'  and  the  like;  but  shall  show  spe- 
cially wherein,  in  order  that  tlie  other  party  may  as  the  cause  shall  require, 
either  join  in^demurrer  or  amend,  or  discontinue  his  action"  (/).  If  the 
plaintiff  demur  to  a  plea  in  abatement,  as  if  it  had  been  a  plea  in  bar,  it 
will  be  a  discontinuance  (^) ;  and  a  demurrer  to  such  plea  should  con 
elude  with  praying  judgment  that  the  writ  or  bill  may  be  adjudged  good, 
and  that  the  defendant  may  answer  further  or  over  thereto  (A). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  14,t  thus  ^  orders :  "  The  form  of  a  Form  of 

demurrer  shall  be  as  follows. — ^'The  said  defendant,  by his  attorney,  demurrer 

[or -'in  person,  Ac'  or  'plaintiff,']  says,  that  the  declaration  [or  'plea,  "i?b©d  by- 
Ac.']  is  not  sufficient  in  law,'  showing  the  special  causes  of  demurrer,  if  Reg.  Gen. 

***/ •  W.  4. 

And  that  the  form  of  a  joinder  in  demurrer  shall  be  as  follows, — ^"The  Form  of 

joinder  in 

Iz)  Qo,  Lit.  71  b;  pott,  toI.  ffi.  Saund.  160,  n.  1 ;  837  b,  n.8 ;  Wfllea,  220;  Doc.  ?!™^,n.. 

(a)  Post,  vol.  iii.  PI.  147 ;  1  M.  &  P.  102 ;  4  Bing.  428,  S.  C.       !f,  ^^^ 

(6)  4  &  j5  Anne,  c,  16.  (/)  Rule,  Michaelmas  Term,  a.d.  1654,  sect.  p«„^Tiir ' 

(c)  Post,  vol.  iii.  17 ;  Willes,  220;  1  Saund.  160,  note  1 ;  837  b,  m  °*  ^\ 

(d)  Com.  Dig.  Pleader,  Q.  9;  Hob.232;  per  note  1.                                                                   ^'  *  "'  *' 
Holt,  C.  J.,  1  Salk.  219;  1  Saund.  10,  n.  1 ;  337,  (a)  I  Salk.  218;  ante,  463,  464. 

n.  3.  (a)  2  Saund.  210  g,  n.  9;  ante,  465. 

{e)  10  East,  79;  1  Wils.  219;  1  Salk.  219;  1 

• 

( 1 )  A  special  demaner  will  not  be  taken  as  a  general  one  as  to  all  causes  of  demurrer  not  pointed 
out.    Tucker  o.  Randall,  2  Mass.  283. 

Aflcr  a  general  demurrer  the  party  cannot  alter  his  plea  to  a  special  demurrer.  Smith  v.  Northup, 
1  Root,  387. 

(2)  Cnrrie  t;.  Heniy,  2  Johns.  433;  StewartBon  r.  White,  8  Har.  &  M'Hen.  455;  Ryan  v,  Wa^ 
son,  2  Gieenl.  882;  Commonwealth  v.  Blake,  20  Pick.  856;  Wolff  v.Luyster,  1  Hall,  146. 

t  See  American  Editor's  Preface. 
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poBMtoF  said  plaintiff  [or  *  defendant']  says  that  the  declaration  [or  **plea,  &c.'] 
is  sufficient  in  law."  Perhaps  these  are  two  of  the  best  instances  of  what 
conciseness  maj  suffice  in  pleading. 


DEMUB- 
BKR. 


Reg.  Gen. 
Hil.  T.  4 
W.  4,  rcg. 
1,  requires 
one  will- 
founded 
objection  to 
1)6  stated 
in  margin. 


When  the 
Court  will 
give  judg- 
ment 
Htfoinst 
the  first 
defective 
pleading. 


The  Reg.  Gren.  Hil.  T.  W.  4,  reg.  2,f  contains  a  further  excellent  r^- 
ulation  requiring  an  explicit  statement  in  tlie  margin  of  the  demurrer 
of  at  least  one  prima  facia  well  founded  objection.  It  orders  tliat  *'Iii 
the  margin  of  every  demurrer^  before  it  is  signed  by  coimsel,  some  matter 
of  law  intended  to  be  argued  shall  be  stated,  and  if  any  demurrer  shall 
be  delivered  without  such  statement,  or  with  a  frivolotis  statement^  it  may 
be  set  aside  as  irregular  by  the  Court  or  a  judge,  and  leave  may  be  given 
to  sign  judgment  as  for  want  of  a  plea.  Provided  that  tlie  party  demur- 
ring may  at  the  time  of  the  argument  insist  upon  any  further  matters  of 
law,  of 'which  notice  shall  have  been  given  to  the  Court  in  the  usual 
way"  (0. 

« 

A  party  should  not  demur  unless  he  be  certain  that  his  own  previous 
pleading  is  substantially  correct,  for  it  is  an  established  rule  that  upon  tlie 
argument  of  a  demurrer,  the  Court  will,  notwithstanding  the  defect  of  the 
pleading  demurred  to,  give  judgment  against  the  party  whose  pleading  was 
first  defective  in  substance  (1) ;  as  if  the  plea  which  is  demurred  to  be  ba4 


(i)  JerTis's  Bales,  87,  note  b;  Keff.  Gen.  Hil. 
T.  4  W.  4,  reg.  3,  orders  that  "No  rule  for 
joinder  in  demurrer  shall  be  required,  but  the 
party  demurring  may  demand  a  ioinder  in  de- 
murrer^ and  the  opposite  party  soall  be  bound 
within  four  days  ^iftcr  such  demand  to  deliver 
the  same,  otherwise  judgment 

Reg.  4.  "  To  a  joinder  in  demurrer,  no  signa- 
ture of  a  Serjeant  or  other  counsel  shall  be  ne- 
cessary ;  nor  any  fee  allowed  in  respect  thereof. 

Reg.  5.  "  The  issue  or  demurrer  book  shall, 
on  all  occasions  be  made  up  by  the  suitor  his 
attorney  or  agent,  as  die  case  may  be,  and  not 
as  heretofore  by  any  officer  of  the  Court. 

Reg.  6.  "  No  motion  or  rule  for  a  concilium 
shall  be  required;  but  demurrers,  as  well  as 
special  cases  and  special  verdicts,  shall  be  set 
down  for  argument,  at  the  request  of  cither 
party,  with  the  clerk  of  the  rules  in  the  Kinj^'s 
Bench  and  Exchequer,  and  a  secondary  in  the 
Common  Fleas,  upon  payment  of  a  plea  of  one 


shilling,  and  notice  thereof  shall  be  given  fortli- 
with  by  such  party  to  the  opposite  party. 

Reg.  7.  "  Four  clear  days  before  the  day  ap- 
pointed for  argument,  the  plaintiff  shall  ddiTcr 
copies  of  the  demurrer  bool^  special  case,  or 
special  verdict,  to  the  lord  chief  justice  of  die 
King's  Bench  or  Common  Pleas,  or  lord  dikf 
baron,  as  tlie  case  may  be,  and  the  senior  jnd^ 
of  the  court  in  which  the  action  is  brought;  and 
the  defendant  shall  deliver  copies  to  the  othci 
two  judges  of  the  court,  next  m  seniority ;  and 
in  default  thereof  by  either  party,  the  other 
party  may  on  the  day  following  deliver  such 
copies  as  ought  to  have  been  so  delivered  by  the 

Sarty  making  default:  and  die  party  making 
efault  shall  not  be  heard  until  ne  sWU  have 
paid  for  such  copies,  or  dq)osited  inith  the  trlerk 
of  the  rules  in  the  King's  ^6nch  and  Exchequer, 
or  the  secondary  in  the  Common  Pleas,  as  the 
case  may  be,  a  sufficient  sum  to  pay  for  sudi 
copies." 


(I)  Kilgour  V.  Miles.  6  Gill  &  Johns.  268;  Botcler  v.  The  State,  8  Gill  &  Johns.  383;  Murdock 
V.  Winter,  1  Harr.  &  Gill,  471 ;  Allen  v.  Crofoot,  7  Cowen,  46 ;  The  Ordinary  c.  Bracey,  1  Bre- 
vard, 191;  Reynolds  v.  Torrance,  3  Brevard,  49;  Vide  Hord  v.  Dishman,  2  Hen.  &  Mun.  652; 
Smith  V.  Walker,  1  Wash.  135;  Stephen  v.  Taliaferro,  1  Wash.  155;  Patcher  v.  Sprague,2  JiAns. 
465;  Bennet  v.  Irwin,  3  Johns.  366;  United  States  v.  Arthen,  5  Cranch,  257;  Smim  v,  Wilson, 
8  East,  442 ;  Barmso  v.  Madan,  2  Johns.  149 ;  Gelston  v.  Burr,  11  Johns.  482.  All  the  pleadings, 
therefore,  previous  to  that  which  is  held  bad  must  be  considered  as  having  l^een  regarded  {rood  in 
form.  Burgess  v.  Lloyd,  7  Maryland,  178;  Spencer  v.  Soudiwick,  Id.  583,  587 ;  HcJlett  r.  Holmes, 
18  Johns.  30;  Wyman  v.  Mitchell,  1  Cowen,  316;  Phoebe  v.  Jay,  Breese,  207;  Inglebart  9.  State, 
2  Gill  &  Johns.  235;  Bender  v.  Graham,  Minor,  269;  Clark  v.  Murphy,  1  Mis.  114;  Slack  p. 
Price,  1  Bibb,  272;  Bodine  v.  Wade.  ib.  45^;  Sargeant  v.  Johnson,  1  M^Cford,  336;  Roger  v.  Smi- 
ley, 2  Porter,  249;  Tillotson  t*.  Stiff,  1  Blackf.  77;  Headington  v.  Neff,  7  Ohio,  229;  PearsaU  r. 
I) wight,  2  Mass.  84;  Frost «.  Hammatt,  11  Pick.  70;  Day  v.  Pickett,  4  Munf.  104;  Moi^gan  v. 
Morgan,  4  Gill  &  Johns.  395;  Dorsey  v.  Pannell,  ib.  471 ;  Utica  Ins.  Co.  v.  Scott,  8  Dowen,  709; 
Griswold  v.  Nat.  Ins.  Co.  3  ib.  96.  See,  however,  Keay  r.  Goodwin,  16  Alass.  8.  If  the  declara- 
tion contain  two  coonts,  one  good  and  one  bad,  and  the  defendant  plead  a  plea  which  goes  to  the 
whole  cause  of  action,  to  which  the  plaintiff  demurs,  the  latter  is,  notwithstanding  his  haying 
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the  defendant  may  avail  himself  of  a  substantial  defect  in  the  declara^  ^h^k  the 
tion  (*)  (1),  unless  such  defect  has  been  aided  by  pleading  over  (0  ;  and  ^J^^^^^y^ 
if  the  first  fault  would  constitute  error ^  the  Court  will  decide  upon  it  though  jcdo- 
it  be  not  noticed  in  margin  of  demurrer  book  (m)  ;  for  on  demurrer  the  ment,  &c. 
Court  will  consider  the  whole,  record,  and  give  judgment  for  the  party 
who  thereon  *appears  to  be  entitled  to  it  (n)  (2).  But  the  rule  tliat  the  [  *669  ] 
Court  will  view  the  whole  record  on  demurrer  does  not  enable  either 
party  to  call  in  aid  other  parts  of  the  pleadings  in  the  cause,  which  are 
expressly  withdrawn  from  the  consideration  of  the  Court  upon  demurrer, 
and  have  become  the  subject  of  an  issue  in  fact  between  the  parties.  If, 
therefore,  the  court  consider  the  pleading  of  a  party  is  defective,  they  will 
give  judgment  against  him,  although  it  appear  from,  and  is  admitted  upon 
other  parts  of  the  pleadings  on  the  record,  not  demuri-ed  to,  that  his  op- 
ponent has  become  a  bankrupt,  and  that  his  assignees  Irnve  the  right,  &c. : 
for  the  Court  can,  in  giving  judgment  upon  demurrer,  look  only  to  that 
part  of  the  recoi-d  upon  which  the  demurrer  arises,  and  not  to  the  other 
collateral  parts  of  the  record  not  connected  with  it  (o).  And  although 
on  tlie*  whole  record  the  right  may  appear  to  be  with  the  plaintiff,  the 
Court  will  not  adjudge  in  favor  of  such  right,  unless  the  plaintiff  have  him- 
self put  his  action  upon  that  ground.  Thus,  where  on  a  covenant  to  per- 
form an  award,  and  not  to  prevent  the  arbitrators  from  making  an  award, 
the  plaintiff  declared  in  covenant,  and  assigned  as  a  breach  that  the  de- 
fendant would  not  pay  the  sum  awarded,  and  the  defendant  pleaded  that 
before  the  award  made,  he  revoked  by  deed  the  authority  of  the  arbitrar 
tors,  to  which  the  plaintiff  demurred  ;  the  Court  held  the  plea  good,  as 
being  a  sufficient  answer  to  the  breach  alleged^  and  therefore  gave  judg- 
ment for  the  defendant;  altliough  they  also  were  of  opinion  that  the  mat- 
ter stated  in  the  plea  would  have  entitled  the  plaintiff  to  maintain  his  ac- 
tion, if  he  had  alleged  by  way  of  breach  that  the  defendant  prevented  the 
arbitrators  from  making  their  award  (p).  And  the  rule  that  the  court 
will  decide  upon  demurrer  against  the  party  who  has  committed  the  first 
fault  in  pleading,  does  not  apply  where  the  objection  to  the  preceding 
pleading  is  merely  a  defect  inform^  and  such  as  would  be  aided,  on  a  gen- 
eral demurrer,  by  the  statute  of  Elizabeth  or  Anne,  or  at  common  law  (^.) 
By  pleading  over,  many  defects  in  form  are  aided  (r)  ;  and  we  have  seen, 
that  upon  a  demurrer  to  a  plea  in  abatement^  no  objection  can  be  taken  to 
the  form  of  the  declaration  (s). 

(h)  1  Saund.  119,  note  7;  2S5,  n.  5;  Hob. 
51  ;  Willes,  476 ;  2  Wils.  150;  4  East  502. 

(/)  Darling  t;.  Gumey,  2  Cr.  &  M.  226 ;  2  \r)  Post,   671 ;  i   Ld.   Raym.  369,  370;  3 

Dowl.  101  ;  post,  671.  Wils.  297  ;  Willes,  476 ;  5  Burr,  2588 ;  Cro. 

[m)  2  Dowl.  104,  105.  Eliz.  825 ;  Com.  Dig.  Pleader,  E.  37. 

n)  Seen.  (^)  supra;  Steph.  2d  ed.  176.  (0  IxLtw.   1592,   1667,   1604;   Salk.  212; 

o)  6  B.  &  C.  216.  Steph.  2d  edit  176. 

committed  th«  first  fault  in  pleading,  entitled  in  thejudgment  on  the  connt  which  is  good.  Ward 
V.  Sackrider,  3  Caines,  263;  Tubbs  v.  Caswell,  8  Wend.  129;  Spring  v.  The  Bank  of  Mount 
Pleasant,  10  Peters  U.  S.  S.  C.  257,  where  it  was  held,  that  although  the  pleading  demurred  to 
may  be  defective,  the  court  will  give  judgment  against  the  party  ¥rlio6e  pleading  was  first  defec- 
tive in  matter  of  substance. 

(1)  The  rule  is  the  same  whether  tlie  demurrer  be  general  or  special.  Cooke  v.  Graham,  3 
Cranch,  235.  But  where  a  defendant  has  pleaded  the  general  issue,  he  cannot,  upon  a  demurrer 
to  the  replication,  attack  the  declanitk>n.  Kussell  i;.  Rogers,  15  Wend.  353 ;  Dearborn  v.  Kent, 
14  Wend.  183. 

(2;  Inglehart  v.  The  State,  &c. ;  2  Gill  &  Johns.  236. 


669  OF  DEMUBBERS. 

joiKDBR       If  the  plaintiff  or  the  defendant  yom  in  demurrer ^  the  joinder  concisely 
^^  bbb7"'  contradicts  the  demurrer,  by  stating  that  the  declaration,  (or  tlie  plea,  &c.) 
^^and  matters  therein  contained,  in  manner  and  form  as  stated,  are  suffi- 
cient in  law  to  bar  the  action,"  if  the  demurrer  be  to  a  declaration  or  "  to 
[  *670  ]  quash  the  bill "  or  "  writ,"  if  in  abatement,  *or  "  to  preclude  the  plain- 
tiff from  maintaining  his  action,"  if  to  a  plea  in  bar ;  and  usually  ofiers 
to  verify  the  declaration  or  plea,  and  concludes  with  a  prayer  of  judgment, 
though  the  latter  seems  unnecessary  (f).   A  joinder  in  demurrer  to  a  repli- 
cation to  a  plea  in  abatement,  should  not  conclude  with  praying  judgment 
for  debt  and  damages,  for  to  conclude  in  chief  in  such  case  would  be  a 
discontinuance,  and  the  plaintiff  should  pray  judgment  tliat  the  defendant 
may  answer  over  (u)  ;  but  if  the  defendant  has  demurred  to  a  declara- 
tion, and  concluded  liis  demurrer  as  in  abatement,  the  plaintiff  may  join 
in  bar,  and  shall  have  judgment  accordingly  (2:)  (1).    The  points  relat- 
ing to  amendments  have  already  been  partially  considered,  and  are  fo  fully 
treated  of  in  the  books  of  practice  (y)  that  any  further  observations  upon 
them  in  this  treatise  are  unnecessary. 
Costs  on         The  8  <&  4,  c.  42,  sect.  34,  enacts,  that  where  judgment  shall  bte  given 
^^^?"Ta   either  for  or  against  a  plaintiff  or  demandant,  or  for  or  against  a  defend- 
""w-'i.  c.  ^^^  ^r  tenant,  upon  any  demurrer  joined  in  any  ^ction  whatever,  the 
41,  sect      party  in  whose  favor  such  judgment  shall  be  given  shall  also  have  judg- 
^'  ment  to  recover  his  costs  in  that  behalf  (z).     But  in  a  new  case  it  is 

sometimes  the  practice  to  direct  that  the  costs  shall  abide  the  event  of  the 
action,  (a). 

(t)  Co.  Lit  71  b;  2  Wils.  74.    See  foims,  trial  of  vamncefl  in  setting  out  written  isstni- 

postf  vol.  iii.  ments,  antet  319. 

in)  2  Sannd.  210  g.  (z)  See  the  use  and  operation  of  this  enact- 

\r)  3  Lev.  23.  ment,  Jervis's  Kales,  207,  n^te  (x). 

Tidd,  9th  ed.  696.    Amendment  at  the  (a)  3  Dowl.  681 ;  1  Crom.  M.  &  Ros.  369. 


(1)  As  to  withdrawing  demurrer  and  plcadio^  over  aAer  demurrer  overruled,  see  Grecninir  r. 
Brown,  Minor,  353 ;  Bruce  v.  Lat^iers,  2  Bibb.  294 ;  Patrick  v.  Conrad,  3  A.  K.  Marsh.  612 ; 
Surlott  V.  Pratt,  ib.  174 ;  Ralston  v.  Bullitt,  3  Bibb.  261  ;  Violett  v,  Da\e,  1  ib.  144  ;  Miller  r. 
Heath,  7  Cowen,  101 ;  Hancock  v.  Vawter,  Hardin,  510;  Acre  t;.  Ross,  3  Stewart^  288;  Tr^ 
V.  Shields,  Hardin,  168;  O'Brien  v.  Hardy,  3  Har.  &  Johns.  434. 

Where  a  demurrer  to  a  plea  in  bar  is  sustained,  the  judgment  should  not  be  regpmdeat 
but  it  should  be  finaL    Bell  v,  Morehead,  3  A.  K.  Marsh.  158. 


[  *671  ] 


•CHAPTER  X. 

Defects  in  pteading^  kiohen  and  how  aided  (1). 

There  are  several  different  methods  by  which  defects  in  pleading  are  defects 
aided  or  cured,  without  any  actual  amendment^  viz.     Ist,  By  pleading'    ^^  "^^. 
ooer;  2dly,  By  intendment  or  presumption  after  verdict;  and  8diy,  By  ist.  By 
tlie  Slaiules  qf  Jeofails  (a)  (2).  ^^^'o) 

A  defect  in  pleading  is  aided,  if  the  adverse  party  pZeador^r  to,  or  ^^^^^''* 
answer  the  defective  pleading  in  such  a  manner  that  an  omission  or  infoiv 
mality  therein  is  expressly  or  impliedly  supplied,  or  rendered  formal  or  in- 
telligible (c)  (3).  The  following  are  a  few  instances  of  an.^ay/rew  aider. 
In  an  action  of  debt  on  a  bond,  where  the  declaration  specified  no  place 
at  which  the  bond  was  made,  it  was  held  that  a  place  of  duress  ^apudB^ 
supplied  the  omission  in  the  declaration ;  as  such  a  plea  contained  a  dis- 
tinct admission  that  the  bond  was  made  at  the  place  where  the  alleged 
daress  was  (d).  In  an  action  for  slander,  where  the  declaration  averred 
that  the  plaintiff  was  forsworn,  without  showing  how,  it  was  determined 
that  this  defect  was  aided  by  a  plea  of  justification,  which  alleged  that  the 
plaintiff,  who  was  stated  in  the  declaration  to  be  a  constable,  had  taken  a 
false  oath  a4  the  sessions(e).  And  again  in  an  action  of  trespass  for  tak 
ing  a  hook,  where  the  plaintiff  omitted  to  state  that  it  was  his  hook,  or 
that  it  was  in  his  possession  ;  and  the  defendant,  in  his  plea,  justified  the 
taking  the  hook  out  of  the  plaintiff*  s  hand,  the  Court  held,  on  motion  in 
aryest  of  judgment,  that  the  omission  in  the  declaration  was  supplied  by 
the  plea  (/). 


(a)  It  ifl  nnnecossarj  to  refer  to  the  law 
of  cunendment  a8  it  m  fdlly  noticed  in  the 
books  of  practice.  See  Tidd,  9th  edit  In- 
dex **  Ameadtncnt ;  "  and  1  Petcrsdorff 's 
Abridgment,  "  Amendment."  See  as  to 
ainen£nent  at  the  trial  in  case  of  variance  in 
setting  oat  written  instruments,  ante^  319 ; 
and  amendments  during  a  trial,  see  3  &  4.  W. 
4.  c.  42,  sec.  23,  24.  As  to  the  distinction  be- 
tween the  doctrine  of  amendment  and  the  doc- 
trine of  defects  being  aided  or  cored  bj  the 
above  means,  without  amendment,  see  post,  672, 
673,  684 ;  Chit  Coll.  Stat  15,  note  (a).  Tidd, 
9th  edit  928. 


(6)  See  recent  instances.  Darling  v.  Gumej, 
2  Or.  &  Moes,  226,  230 ;  2  Dowl.  235,  S.  C. ; 
Peacock  v.  Day,  3  Dow.  291. 

(c)  Com.  Dig.  Pleader,  C.  85,  E.  37 ;  Co. 
Lit  303  b;  1  B  &  C.  29;  3  Id.  192;  .Stcph.2d 
edit  178. 

id)  Dyer,  15  a;  Com.  Dig.  Pleader,  C.  85 ; 
2Iid.  Raym.  1039;  3  T.  R.  387,  ante,  278. 
Omission  of  venue  in  transitory  action  cured  by 
judgment  by  default,  &c.  ante,  278. 

(«)  Cro.  Car.  288 ;  Com.  Dig.  xtt  sup. 

(/)  Sid.  184;  Bae.  Ab.  Trespass,  C03;  seo 
another  iDstance,  post,  C73. 


(1 )  A  plea  to  the  merits  admits  the  right  in  which  the  plaintiff  sues.  Newman  v.  Murphey,  1 
Hill,  {S.  C.)  153 ;  Edwards  v.  Ford,  2  Bailev,  461.  And  also  the  character  in  which  he  sues. 
Carpenter  v.  Whitman,  15  Johns.  208.  And  the  regularity  of  the  writ.  Grey  v.  Youngs  Harper, 
38 ;  Hamner  v.  Eddins,  3  Stewart,  192.  And  the  authority  of  the  attorney  to  act  for  tlie  plaintiff. 
Lucns  V.  Bank  of  Georgia,  2  Stewart,  147. 

A  defective  declaration  may  be  aided  at  common  law  by  the  nlea,  and  a  defective  plea  by  the 
replication.    U.  States  v.  Morris,  10  Wheat  246  ;  Cummings  r.  Gray,  4  Stew,  and  Port.  397. 

See  other  cases  in  which  defects  are  regarded  as  waived  or  cured  bv  pleading.  Schermerhom  v, 
Jenkins,  7  Johns.  373  ;  Long  v.  Kinnard,  Harper,  47  ;  Wade  v.  Kelley,  2  Stewart,  443  ;  Garland 
ff.  Chatdo,  12  Johns.  430  ;  Robinson  v.  Comwell,  2  Bailey,  137  ;  Anderson  v.  Read,  2  Overton, 
205 ;  Hays  v.  M'Kee,  2  Blackf.  1 1 ;  Roberts  v.  Dame,  1 1  N.  Hamp.  226. 

(2)  A  writ  of  in<]^uiry  of  Damages  may  be  tested  and  made  retomable  after  the  second 
week  in  term;  for  it  is  not  a  process  within  the  meaning  of  the  statute.  Cook  v.  Tutilc,  2 
Wend.  289. 

is)  Moore  v.  Leseur,  18  Ala.  606. 
f  one  parly  exprciBly  avera  a  ftct  omitted  by  the  other  the  omission  is  cured.    Uill  v.  George, 
5  Texas/ 87. 


671  '  DEFECTS  IN  PLEADING. 

• 

DEPECT8       Many  instances  are  to  be  found  in  the  Older  reports  and  writers,  of  cer- 
juDED.     *^"^  defects  being  aided  by  an  implied  admission  in  the  subsequent  plead- 
i8t.  By      ing  of  the  adverse  party  (1).     Tlius,  where  in  an  action  by  administrator 
pleading     ^durante  minore  cetale,  it  was  not  averred  that  the  executor  was  witliin  the 
^^^^'         age  of  seventeen  years,  it  was  held  thdt  by  pleading  to  the  merits  of  the 
action,  the  defect  was  aided,  since  the  defendant  thereby  admitted  that 
the  plaintiflF  had  authority  to  sue  (§•).     There  are  many  cases  in  which  it 
[  *672  ]  has  been  held  that  where  a  particular  fact  has  been  informally  alleged,  and 
the  opposite  party,  tit  fdetMding'  over,  admits  the  particular  fact,  either  by 
pleading  to  some  other  matter  alleged  in  the  defective  pleading  (A)  ;  or  by 
pleading  in  confession  and  avoidance  of  the  matter  so  informally  aUcged 
(t)  ;  the  defect  will  be  aided  by  the  admission  resulting  and  to  be  collected 
from  such  subsequent  pleading.     If  in  debt  on  bond  to  make  an  estate  to 
A.^  the  defendant  plead  that  he  enfeoffed  another  to  the  use  of  A.,  (with- 
out showing  that  A.  was  a  party,  or  had  tlie  deed),  yet  if  the  plaintiff  re- 
ply that  "the  defendant  did  not  enfeoff ^^  this  aids  the  plea  (/:).     So,  if 
tiie  defendant  plead  an  award,  without  sufficient  certainty,  and  the  plain- 
tiff's replication  import  that  the  award  was  made,  the  uncertaintj  of  the 
plea  in  stating  that  the  award  was  made  is  aided  (J). 

It  is,  however,  unnecessary  to  make  any  further  mention  of  those  cases 
which  have  been  decided  with  reference  to  the  aider  of  mere  formal  de- 
fects by  pleading  over;  for  we  have  already  seen,  that,  at  the  present  day, 
by  virtue  of  the  statutes  relative  to  demurrer,  in  all  cases  where  any  plead- 
ing is  defective,  and  the  adverse  party  demurs  generally^  he  will  be  entire- 
ly precluded  from  availing  himself  afterwards  of  sinj  formal  defects  in  such 
previous  pleading,  by  the  mere  eflect  of  his  having  omitied  to  point  out 
Slick  defects  upon  a  special  demurrer  (vi).  And  we  shall  see  hereafter,  in 
treating  of  the  effect  of  the  statutes  of  jeofails,  that  according  to  tlie  con- 
struction now  put  upon  these  enactments,  after  verdict  or  judgment  by 
default,  all  formal  defects  are  entirely  aided  (n). 

With  regard  to  a  defect  in  substance^  it  seems  that  it  cannot  be  impHed- 
ty  curod  by  the  mere  effect  of  pleading  over  thereto  (o)  (2).  Therefore, 
if  the  defendant  plead  accord,  and  do  not  show  satisfaction  (p),  and  the 
replication  merely  deny  the  agreement,  this  traverse  cannot  cure  tlie  fault 
in  the  plea,  namely,  the  omission  to  show  a  satisfaction  to  the  plaintiff  in 
regard  to  the  cause  of  action  (^).  If,  however,  the  adverse  pleading  ex- 
pressiy  admit  Ihe  fact  which  ought  to  have  been  stated  in  the  defective 
pleading,  and  which  is  substantially  incorrect  in  omitting  it,  the  error  be- 
comes, it  seems,  immaterial ;  as  in  the  instance  before  put  of  a  declaration 
[  *673  ]  in  trespass  for  taking  goods,  omitting  to  *show  any  title  to  or  possession 
of  the  goods,  and  the  plea  admitting  the  defendant's  possession  (r).  And 
we  have  seen  that  if  a  declaration  incorrectly  set  forth  a  deed,  the  vari- 


(g)  Com.  Dig.  Pleader,  C.  85 ;  Lutw.  632. 
(A)  Cro.  Jac.  360,    370 ;    2    Sannd.    324, 


im)  See  ante,  671,  ef  8eq, 
n)  Post,  673,  682  to  685. 


328 ;  3  Lev.  393  ;    Com.  Dig.  *Pleader»  87,  £.  (o)  8  Rep.  120  b ;  Cro.  Ellz.  416 ;  7  Rep.  25 

37.  a ;  Cro.  Jac.  87 ;  Com.  Dig.  Pleader,  C.  85 ;  £. 

(0  Cro.  Jac.  125, 668, 682 ;  Com.  Dig.  Plead-  37 ;  2  Wils.  -150. 
er,  E.  37  ;  Cro.  Car.  209.  (v)  See  ante,  478. 

Ik)  Cro.  Elia.  825  ;  post,  678.  (9)  Com.  Dig.  Pleader,  E.  87. 

]l)  Com.  Dig.  Pleader,  E.  37.  (r)  Ante,  671. 


[! 


(1)  Slack  u.  Lyon,  9  Pick.  62;  Dunning  v.  Owen,  14  Mass.  157. 

(2)  Bartlctt  v.  M'Daniel,  3  Mis.  55.  A  pleading  setting  forth  a  sood  title  defoetiTeiy  wiH  be 
cand  by  pleading  over  matter,  or  by  demnrring  g«Dendly.  Spoar  p.  jBiekneU,  5  Masa.  125 ;  Rob- 
bins  V.  Luce,  4  ib.  476.    See  Jenkins  v,  Stanley,  10  Mass.  226. 


WHEN  AND   HOW  AIDED.  673 

ance  is  aided  if  tlic  defendant  sot  oiit  the  deed- on  oyer,  and  plead  non  est   defects 

^       i  /«\  *  .  WHEN 

2dly.  By 

The  second  mode  by  which  defects  in  pleading  may  be,  in  some  cases,  intend- 
aided,  is  by  intendment  after  verdict.  The  doctrine  upon  this  subject  is  ^'JJlJjf**^'^ 
founded  on  the  common  law,  and  is  independent  of  any  statutory  enact- 
ments (/)•  The  general  principle  upon  which  it  depends,  appears  to  be 
that  where  there  is  any  defect,  imperfection  or  omission,  in  any  pleading, 
whether  in  substance  or  form,  whicli  would  have  been  a  fatal  objection 
upon  demurrer ;  yet,  if  the  issue  joined  bo  such  as  necessarily  required, 
on  the  trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omit- 
ted, and  without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given,  the  verdict, 
such  defect,  imperfection,  or  omission,  is  cured  by  the  verdict  (u)  (1). 

The  expression  cured  by  verdict  signiiies  that  the  Court  will,  after  a 
verdict,  presume  or  intend  that  the  particular  thing  which,  appears  to  1k3 
defectively  or  imperfectly  stated  or  omitted  in  tlie  pleading,  was  duly 

(s)  Ante,  43dy  434.  Dongl.  679 ;  aiid  seo  p«r  Tjd.  Ellenborouprh,  1 

(0  Soc  1  Sound.  228,  n.  1.  M.  &  Sol.  237;  Stcph.  2d  ed.  179,  180,  Tidd, 

(u)  Id.  and  see  the  authorities  there  cited;      9th  cdiL  919. 

(1)  See  Vandersmith  t>.  Washmcin,  1  Hair.  &  Gill,  43.  After  venlict  the  court  will  support 
tlie  declaration  by  every  legal  intendment,  if  there  is  nothing  material  on  reconl  to  prevent  it. 
SVarren  v.  Litclifield,  7  Grccnl.  63;  Dobson  v,  Campbell,  1  Sumner,  319;  Vaughan  v.  Dickens, 
Harper,  26;  Addinj^ton  r.  Allen,  11  Wend.  375;  Manwell  ».  Manwell,  14  Vermont,  14  Car- 
roll V,  Ptoke,  1  Peters,  24;  Hamilton  v.  Harvey,  4  Yeatcs,  129 ;  Jersey  Co.  v,  Halsey,  2  South. 
730;  Morcy  9.  Homan,  10  Vermont,  564.  Emmons  v.  Eldcrton,  26  Eng.  Law  &  Eq.  1.  But 
notliing  \\m  be  presumed  to  have  been  proved  even  after  verdict,  excepting  what  is  alleged,  or 
necessarily  implied  from  what  is  alleged.  Harding  v.  Cragie,  8  Vermont,  509  S.  P. ;  Vadakin  v. 
Soper,  1  Aik.  289. 

A  declaration  or  other  pleading,  setting  forth  a  good  title  or  ground  of  action  defecti\'cly  will 
be  cured  by  a  verdict.  Read  v.  Chelmsford,  16  Pick.  128;  Wanl  v,  Bartliolomew,  6  Pick.  409; 
Morey  V.  lioman,  10  Vermont,  565 ;  Moore  r.  Boswell,  5  Mass.  306 ;  Riddle  v.  Locks  and  Canals, 
7  Mass.  169;  Wheeler  v.  Train,  3  Piek.  255;  Richardson  r.  Woodstock,  &c.  6  Vermont,  496; 
Crocker  v.  Whitney,  10  Mass.  316,  318 ;  Gushing  v.  Adams,  18  Pick.  100 ;  Worster  t;.  Canal 
Bridge,  16  Pick.  hA\ ;  Avery  v.  Tyringham,  3  Mass.  160;  llascUon  v.  Wcase,  8  Vermont,  483; 
Fulgham  v.  Lightfoot,  I  Call.  250.  White  v.  Concord  Railroad,  10  Foster  (N.  H.)  188.  New 
Hampshire  Mut  Fire  Ins.  Co.  v.  Walker,  10  Foster  (N.  H.)  324.  As  want  of  an  averment 
of  special  demand  or  notice,  Chester  Glass  Co.  t*.  Dewey,  16  Mass.  94  *  Colt  v.  Root,  17  Mass. 
94  ;  Colt  V.  Root,  17  Mass.  229;  Kingsley  o.  Bill,  9  Mass.  198.  Crocker  v.  Gilbert,  9  Cush.  131. 
Or  seizin  in  a  writ  of  entry.  Ward  v.  Bartholomew,  6  Pick.  409.  Or  want  of  particularity  or 
certainty.  Richardson,  r.  Eastman,  12  Mass.  505  ;  IngersoU  v.  Jackson,  9  ib.  495;  Livcimore  v 
Boswell,  4  ib.  437 ;  Coffin  v.  Coffin,  2  ib.  258  ;  Lal)iffe  «.  Hunter,  Harper,  184. 

A  verdict  will  cure  an  omission  to  add  a  joinder  to  a  replication  tendering  nn  issue.  Mor- 
rison v.  Hart,  Hardin,  1 50.  So  an  omission  of  a  smUiier.  Ripley  v.  Coolidge,  Minor,  11; 
Stone  V,  Van  Carter,  2  Vermont,  115;  Babcock  «'.  Huntington,  !2  Day,  894.  So  an  omission  of 
the  sum  paid  and  the  amount  of  damages  laid  in  tlie  declaration.  Robinett  v.  MorriH,  Hardin, 
93.  So  a  defective  statement  of  the  consideration.  Hendrick  r.  Secley,  6  Conn.  176;  Mnitin  v. 
Blodgett,  I  Aiken,  375.  So  the  failure  to  allege  tlie  |)€rformance  of  a  condition  precedent. 
Bailey  v.  Clay,  4  Rand,  346.  So  an  omission  to  allege  a  special  demand  when  such  demand  is 
necessary.  Bliss  v.  Arnold,  8  Vermont,  252.  So  tlie  allegation  of  a  promise  before  the  date  of 
the  writ.  Bemis  v.  Faxon,  4  Mass.  263.  So  a  defect  in  statement  of  venue  in  a  transitoij  action. 
Barlow  p.  Garrow,  Minor,  1 .  • 

But  where  no  title  or  ground  of  action  is  set  out,  the  declaration  will  not  be  aidal  by  verdict. 
Williams  ».  Hingham  Turnpike,  4  Pick.  341 ;  Needham  v.  M'Auley,  13  Vermont,  68*;  Carlisle 
V,  Weston,  I  Metcalf,  26;  Griffin  t;.  Pratt,  3  Conn.  513;  Phelps  v.  Sill,  1  Day,  315;  Chichester 
V.  Vass,  1  Call,  83.  Merrick  v.  Trustees  &c.  8  Gill,  59.  So  where  no  consideration  is  alleged  in 
an  action  of  assumpsit.    Hitchcock  v.  Page,  1  Root,  293. 

Where  the  ad  damnum  is  left  blank  and  verdict  for  plaintiff.  Hoit  v.  Malony,  2  N.  Harop. 
223. 

Where  there  is  no  plea  or  issue  entered.  Pratt  v.  Phillips,  4  Yeates,  467 ;  Channing  v.  Cas- 
kaden,  Minor,  73. 
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DEFECTS  proved  at  tho  trial  (1).    And  such  intendmont  must  arise,  not  merely  from 
AiDBD.    ^^^  verdict,  but  from  the  united  effect  of  tlie  verdict  and  the  issue  upon 
2(ii7.  By    which  such  verdict  was  given.     On  the  one  hand  tlie  particular  thing 
intend-       which  is  presumed  to  have  been  proved  must  always  be  such  as  can  be 
verdict^  implied  from  the  alleg'ations  on  the  record^  by  fair  and  reasonable  intend- 
ment  (x).    And^  on  tlio  otlier  hand,  a  verdict  for  the  party  in  whose  fa- 
vor such  intendment  is  made,  is  indispensably  necessary,  for  it  is  in  coa- 
sequence  of  such  verdict,  and  in  order  to  support  it,  that  the  Court  is  in- 
duced to  put  a  Uberal  construction  upon  the  allegations  on  the  record. 

Thus,  if  to  a  declaration  on  a  bill  of  exchange  the  plea  improperly  state 
that  there  was  no  consideration,  without  stating  the  circumstances  witli 
particularity,  yet  if  the  plaintiff  i^eply,  after  verdict  the  defect  in  tlie  plea 
will  be  aided  (jf).  So,  tlie  decision  in  Humphreys  v.  Pratt^  in  House  of 
Lords,  turned  on  the  ground  that  the  verdict  aided  the  defect  (z). 

It  is  obvious  that  tho  doctrine  now  under  consideration  does  not  apply 
to  the  case  of  a  judgment  by  default.  Such  a  judgment  affords  no  .c^round 
for  raising  any  uitendmcnt  in  favor  of  the  plaintiff;  it  admits  such  facts 
only  as  are  actually  alleged  (a),  and  there  is  no  necessity  for  tlip  plaintiff 
[  *674  ]  proving  anything  further.  Where  an  intendment  *is  made  in  favor  of  a 
party,  it  is  always  a  presumption  relative  to  matter  of  fact,  viz.  that  such 
a  particular  circumstance  was  duly  proved  at  tlie  trial ;  but  it  is  impossi- 
ble to  raise  a  presumption  of  tliis  description,  when  no  trial  has  taken 
place.  In  the  case,  therefore,  of  a  judgment  by  default,  tlie  Court  can- 
not, upon  a  motion  in  arrest  of  judgment,  or  writ  of  error,  intend  any 
thing  in  favor  of  the  plaintiff;  the  only  question  they  will  have  to  consider 
is,  whether  the  alleged  defect  is  or  is  not  cured  by  the  effect  of  any  ex- 
press legislative  enactment.  And  as  it  appears  from  the  more  modem 
cases  that  tlie  different  statutes  of  jeofails,  (the  operation  of  which  was 
extended  to  judgments  by  default  by  the  statute  for  the  amendment  of  the 
law)  (6),  cure  such  defects  only 'as  are  now  considered  matter  of  form, 
it  follows  that  any  objection  to  tlie  declaration,  made  after  judgment  by 
default,  will  bo  considered  precisely  in  the  same  manner  as  if  it  had  arisen 
iipon  general  demurrer ;  and  that  if  tlie  defect  be  matter  of  form  it  will  be 
aided,  but  if  matter  of  substance  it  will  be  fatal  (c). 

It  is  therefore  often  very  material  to  attend  to  the  distinction  between 
the  doctrine  of  uitendment,  and  tho  effect  of  the  statute  of  jeofails,  in 
aiding  defects  in  pleading.  The  statutes  of  jeofails  operate  not  by  way  of 
intendment,  but  by  positive  enactments  (cT) ;  and  as  they  do  not  extend 
to  cure  defects  which  are  clearly  matters  of  substance,  there  are  necessa- 
rily many  defects  of  thii^  nature  which  may  be  aided  by  a  verdict,  but- 
which  are  not  reached  by  those  statutes,  and  are  constantly  still  latal 
after  a  judgment  by  default  (e). 

Having  thus  explained  the  general  nature  of  the  doctrine  of  intendment^ 
and  shown  tliat  it  is  confined  to  those  cases  only  in  wliicli  a  verdicl  lias 

• 

(x)  See  wr  Lord  Ellenborotigh,  1  M.  &  Sel.  f ft)  4  &  5  Ann.  c.  16 ;  post,  682,  683. 

237;  per  Bailer,  J.  1   T.  R.  145,146;  Tidd,  (c)  2  Burr.  899 ;  10  East,  359.  363 ;  13  Id. 


8th  ed.  919,  and  cases  there  cited;  see  poeif      407;  Stephen  on  Pleading,   181,  2d  edit.;  1 
682,  683.  Saund.  228,  n.  b;  ante,  261. 

Cy)  Easton  v.  Patcher.  4  Tvr.  472.  {d)  Sec  1  Saund  5tli  ed  28  a,  note  (ifc). 

(z)  2  Dow.  &  Clark,  Rep.  288.  (e)  Id,  228,  n.  I ;  1  Stm  78 ;  2  Buir.  999. 

t(a)  1  Saund.  228,  n.  1.  " 

(1^  White  V.  Conconl  Raiboad,  10  Foster  (N.  H.)  188.    New  Hampshire  Mut  Fire  Ins.  Ok 
V,  Walker,  10  Foster  (N.  H.)  324.  • 
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been  given  in  favor  of  the  party  for  whom  the  intendment  is  required  to  iwwwrs 
bo  made,  we  shall  now  proceed  to  notiee  some  of  the  cases  which  have    2^^. 
arisen  upon  the  subject,  in  order  to  show  under  what  particular  circum*  2diy.  B^ 
stances  the  Court  will  or  will  not  make  an  amendment  in  support  of  the  intend- 
verdict,  and  what  is  the  nature  of  the  intendment  they  wiU  msdce.    Before  "^JJ^?^^ 
we  notice  these  cases,  it  may,  however,  be  proper^to  remark  tliat  it  is  un-  ^^ 
necessary  at  the  present  day  to  have  recourse  to  the  doctrine  of  intend^ 
ment  with  respect  to  defects  which  are  not  matters  of  substance ;  for  we 
have  already  observed,  and  shall  liereafter  see  more  particularly,  that  de- 
fects which  are  mere  matters  of  f&rm  are  aided  after  verdict  by  the  effect 
of  the  statute  of  jeofails,  witliout  there  being  any  necessity  to  have  re- 
course to  the  doctrine  of  intendment  (/). 

The  authorities  in  flie  books  are  very  numerous  on  the  subject  of  de« 
fects  being  aided  after  verdict,  but  those  we  shall  select  to  illustrate  the 
doctrine  will  be  chiefly  from  the  modern  reports.  It  is  quite  *uniieces-  [  *675  ] 
sary  to  detail  a  great  number  of  the  older  cases  on  the  subject,  the  great 
majority  of  them  having  arisen  upon  matters  which  would  now  be  consid- 
ei'od  mere  form.  And  it  would  be  a  task  of  some  difficulty  to  reconcile 
all  the  decisions  upon  the  subject,  partly  because  the  Courts  have  in  later 
times  become  much  more  liberal  than  they  were  formerly  in  discriminat- 
ing between  form  and  substance,  and  partly  because  the  distinction  we 
Iiave  before  adverted  to,  between  the  doctrine  of  intendment  at  common 
law  and  the  statute  of  jeofeils,  is  very  often  but  little  attended  to  in  many 
of  the  older  reports  and  treatises  (jf). 

In  an  action  of  aasumpnt  the  declaration  stated  that  the  defendant  had 
sold  to  the  plaintiff  a  quantity  of  furze  then  growing  upon  certain  land,  to 
be  taken  away  by  the  plaintiff  before  a  certain  day  ;  and  tliat  in  consid- 
eration thereof  the  defendant  promised  that  he  would  permit  the  plaintiff 
peaceably  to  enjoy  and  take  away  the  furze  witliout  disturbance ;  and  then 
alleged  that  the  defendant  did  not  permit  him  to  enjoy  it,  but  disturbed 
him  from  taking  a  quantity  away.  After  a  verdict  for  the  plaintiff,  it  was  Instances 
objected  upon  a  writ  of  error  that  no  time  was  shown  when  the  disturb-  (^O 
ance  took  place,  and  that  unless  it  were  shown  to  be  before  the  stipulated 
day  there  could  be  no  good  ground  of  action ;  but  the  Coiurt  held  that 
after  the  verdict  it  would  be  intended  within  the  given  time ;  for  otherwise 
there  could  liave  been  no  proof  of  any  cause  to  have  damages  (i).  Tliis 
case  very  clearly  illustrates  the  principles  we  have  above  laid  down  ;  the 
plaintiff  had  not  eaprestly  made  the  allegation  which  ^was  contended  to  be 
necessary,  but  had  merely  averred  that  the  defendant  had  committed  a 
breach  of  his  promise  by  the  alleged  disturbance  :  the  particular  part  of  the 
averment  in  the  declaration  which  related  to  the  disturbance  was  ambigu- 
ous, since  it  might  mean  either  a  disturbance  before  or  a  disturbance  after 
the  particular  day  by  which  the  furze  was  to  be  taken  away ;  but  from  the 
whole  declaration  it  was  evident  that  nothing  but  proof  of  a  distiu*bance 
before  the  particular  day  would  amount  to  a  breach  of  the  contract  set 
out,  so  as  to  entitle  the  plaintiff  to  recover;  and  as  in  point  of  fact  he  had 
recovered,  the  Court  were  in  reaeon  and  justice  bound  to  presimie  tliat 

if)  Supra ;  post,  681.  (i)  Cro.  Jae.  497.    It  was  alto  held  in  this 

\ja)  Sec  tlie  observations  of  Mr.    Serjeant  case  that  it  was  not  material  to  allege  the  time 

WilHoms.  I  Saund.  228  b.  e.  n.  1.  of  the  distoibancei  for  it  was  collateral  to  the 

{h)   See  a  further  instance  in  2  Dow.  &  piomisei 

Claike,  295,  296,  and  (gises  then  quoted. 
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BEFICT8  such  proof  had  been  g:iven.     So  al^o  in  an  action  of  assumpsit  brought  by 
AIDED.    ^^*  off-going  tenant  against  his  landlord  to  recover  compensation,  accord- 
2dlT.  Br    ^'^8  ^  ^'^^  custom  of  the  country,  for  tilling,  fallowing,  and  manuring  arable 
intend-       land,  where  the  plaintiff*,  after  setting  out  the  custom,  averred  that  he  had 
™rfi  L^  tilled,  fallowed,  and  manured,  and  had  sown  with  wheat  and  seeds  certain 
instaaccB.   l<if^  formiug  part  of  his  farm,  but  without  expressly  avering  that  such 
[  *676  ]  lands  were  arable^  it  was  held,  on  motion  in  arrest  *of  judgment,  after  a  ver- 
dict for  the  plaintiff^,  that  as  the  declaration  showed  tliat  tlic  plaintiff*  could 
not  be  entitled  to  recover  without  proving  that  the  lands  were  arable,  it 
must  be  intended  that  he  had  given  such  evidence  at  the  trial ;  and  tliat 
therefore  the  defect  or  ambiguity,  if  any,  in  the  declaration  was  helped  by 
the  verdict  (k).    The  following  cases  will  also  further  elucidate  this  doc- 
trme : — In  an  action  of  assumpsit  against  the  executors  of  the  maker  of  a 
promissory  note,  the  plaintiff*  after  setting  out  the  note,  alleged  that  the  tes- 
tator at  the  time  of  his  death  was  indebted  to  the  payee  for  the  amount  of 
the  principal  sum  secured  by  the  note  and  interest  thereon  ;  and  then  aver- 
red that  after  the  payee's  death,  it  was  found  upon  inquest,  by  the  oaths 
of  lionest  and  lawfiil  men,  (but  without  showing  liow  many),  that  the  pay- 
ee was/efo  de  «c,  whereby  the  note  and  the  money  due  thereon  l>eeamc  for- 
feited to  the  crown,  and  the  plaintiff*  then  set  out  a  grant  to  him  luider  llic 
king's  sign  manual.     Afl«r  a  verdict  for  the  plaintiff,  it  was  objected  in  ar- 
rest of  judgment,  1st,  that  a  promissory  note  was  only  assignable  by  indorse* 
ment,  and  that  though  the  crown  could  assign  a  debt,  yet  it  was  not  alleged 
that  this  was  the  case  of  a  debt,  nor  did  the  plaintiff  sue  as  the  assignee  of 
a  debt,  but  only  of  ^  promissory  note  :  and,  2dly,  that  it  was  not  averred  in 
the  declaration  that  the  inquisition  had  been  taken  by  twelve  men,  which 
it  was  contended  was  necessary.    But  the  Court  held  that  the  allegation  that 
the  maker,  at  the  time  of  his  death,  was  indebted  to  the  payee  in  the 
principal  sum  secured  by  the  note  and  interest  thereon,  was  a  sufficient 
.     averment  that  the  note  was  a  security  for  a  debt ;  and  also,  that  supposing 
it  to  be  necessary  that  tlie  coroner's  inquest  should  be  taken  by  twelve  men 
to  vest  chattels  in  the  crown,  it  must  be  intended  after  verdict  that  tlic  in- 
quisition in  question  had  been  so  foimd  (J).     And  where  in  assimipsit  the 
plaintiff  stated  in  his  declaration  that  he  hlid,  at  the  request  of  certain  per- 
sons therein  mentioned,  sold  and  delivered  to  them  goods  of  a  certain  value, 
whereof  the  defendant  had  notice,  and  that  in  consideration  thci*eof,  and 
also  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  would 
forbear  and  give  day  pf  payment  of  the  said  Fum  of  money  (but  without  say- 
ing to  whom),  the  defendant  promised  to  pay  the  same  at  a  particular  time, 
and  then  averred  tlmt  the  plaintiff  did  forbear  and  give  day  of  payment  of 
the 'said  money;  after  a  verdict  for  the  plaintiff,  the  Court  lield  that  by 
necessary  intendment  the  vendees  of  the  goods  must  have  been  the  persons 
to  whom  the  plaintiff  forbore  ;  and  that,  though  not  specifically  alleged,  it 
appeared  to  be  so  with  a  sufficient  degree  of  certainty,- but  that  at  all  events 
the  defect,  if  any,  was  cured  by  the  verdict  (wi).     We  have  formerly  seen, 
[  *677  ]  in  treating  of  the  mode  in  *which  conti-acts  should  be  stated,  and  the  de- 
gree of  certainty  required  in  pleading  (9i),that  in  general  uncertainty' is 
only  a  matter  of  form,  and  that  it  will  consequently  be  aided  either  on  gene- 
ral demurrer  or  after  verdict  or  judgment  by  default,  by  the  statutes  of  jeo- 
fails.  In  a  case  in  which  the  declaration  in  assumpsit  stated  the  plaintiff  had 

(k)  1  B.  &  B.  224 ;  3'Moore,  B.  5S6,  S.  C.  (m)  I  New  R^.  172. 

(/)  4  B.  &  e.  138,  (n)  Atite,  136,  261. 
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sold  to  the  defendant  a  certain  horse^  at  and  for  a  certain  quantity  of  cer-  ©bfectb 
tain  oil^  to  be  delivered  within  a  certain  time^  which  had   elapsed  before     2ided. 
the  commencement  of  the  suit,  it  was  contended  that  the  judgment  ought  2dly.  By 
to  be  arrested,  since  the  plaintiff  had  professed  to  declare  on  a  special  con-  ^°^°*^\^ 
tract,  but  had  jiot  specified  in  any  manner  what  the  terms  of  the  contract  J^ct 
were,  but  it  was  answered  on  the  other  side,  that  though  the  objection  Instances, 
might  hold  on  demurrer,  yet  after  a  verdict  it  must  be  intended  that  the 
jury  had  ascertained  those  circumstances ;  and  after  some  hesitation  the 
Court  finally  decided  that  after  verdict  the  declaration  was  sufficient  (o). 
In  another  case  of  action  in  assumpsit,  the  declaration  stated  that  the     *' 
plaintirf  had  retained  tlie  defendant  (wlio  was  not  an  attorney)  to  lay  out 
£700  iii  the  purchase  of  an  annuity,  and  that  defendant  promised  to  lay 
it  out  securely,  that  the  plaintiff  delivered  the  money  to  the  defendant  ac- 
cordingly, but  that  the  defendant  laid  it  out  on  a  bad  and  insufficient  se- 
curity.    After  verdict  it  was  objected  on  a  writ  of  error,  that  no' consider- 
ation appeared  in  the  declaration ;  that  it  was  not  averred  tliat  the  promise 
was  in  consideration  of  the  retainer,  nor  that  tlio  retainer  was  for  reward ; 
but  the  Court  held  that  it  was  absolutely  necessary  under  the  declaration 
that  the  plaintiif  should  have  proved  at  the  trial  that  he  had  actually  de- 
livered the  money  to  the  defendant,  and  that  the  latter  had  engaged  to  lay 
it  out ;  that  the  delivery  of  the  money  for  this  purpose  was  a  sufficient 
consideration  to  support  the  promise,  and  that  although  it  was  not  express- 
ly alleged  in  the  declaration  that  the  delivery  of  the  money  was  in  fact  the 
consideration  for  the  promise,  the  Court  would  intend  after  verdict  tliat 
such  was  the  consideration  (p). 

In  all  these  cases  the  form  of  action  was  assumpsit.  We  shall  proceed 
to  give  a  fc\^  more  instances  of  intendments  made  after  verdict  in  different 
ferns  of  action ;  but  whatever  may  be  the  form  of  action,  or  the  particidar 
pleading  wliich  is  alleged  to  be  defective,  tlie  principles  which  govern 
the  decision  of  the  Court  must  of  course  be  always  the  same.  In  an 
action  of  debt^  in  which  the  plaintiff  sought  to  recover  penalties  for  mo- 
ney lost  in  gaming,  he  alleged  in  his  declaration  that  he  sued  as  well 
for  himself  as  for  the  poor  of  the  parish  of  St.  Paul,  Covent  Gurden 
but  did  not  afterwards  show  tliat  the  money  had  been  lost  in  that  par- 
ish, but  merely  "  at  Westminster  aforesaid.''  After  a  verdict  finding  that 
the  defendant  did  owe  part  .of  the  money  to  the  plamtiff  and  the  poor  of  tlie 
said  parish,  it  was  held,  on  a  writ  of  '*error  that  it  must  have  been  [  *678  ] 
proved  on  the  trial  that  the  money  was  lost  in  the  particular  parish,  or 
tlie  jury  could  not  have  found  tlieir  verdict,  and  tliat  consequently  the  de- 
fect was  cured ;  for  wheresoever  it  may  be  presumed  that  anything  must 
of  necessity  have  been  given  in  evidence,  the  want  of  mentioning  it  on 
record  will  not  vitiate  it  after  a  verdict  (^).  So  in  an  action  of  debt  upon 
a  bond  given  by  a  bailiff  to  a  sheriff  for  the  due  discharge  of  his  of- 
fice in  returning  warrants,  &c.  the  defendant  in  his  plea  craved  oyer  of 
tlie  condition,  which  recited  that  the  bailiff  had  been  appointed  for  a  par- 
ticular hundred  only,  and  pleaded  performance  ;  the  plaintiff  assigned  as 
a  breach,  that  a  particular  warrant  had  been  directed  to  him  which  had 
not  been  duly  returned.  It  was  objected  in  arrest  of  judgment  after  a  ver- 
dict for  the  plaintiff,  that  he  had  not  shown  that  the  warrant  was  to  be 
executed  in  the  particular  hundred,  and  that  consequently  it  did  not  ap- 

(o)  2  B.  &  p.  265.  iq)  4  Burr.   2020,  2020 ;    and  see  Sir  T. 

Ip)  2  BiDg.  464 ;  1  M'Clcl.-&  Toimge,  50»      Baym.  487 ;  Hob.  78;  Carth.  304. 
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x>BFECTs   pear  that  it  was  a  warrant  which  the  bailiff  was  bound  to  return,  but  tlio 
^^P     Court  held  that  this  objection  could  not  prevail  after  verdict ;  for,  inde- 
2cUy.  By    peudently  of  tiie  necessity  of  intending  that  the  warrant  was  proved  to 
ment^after       ^^^^^  *  ^^^  ^  *'*^  bailiff  must  return,  the  defendant  had  in  fact  admitted 
veidict      ^^^^^  i^  ^^9  by  traversuig  the  breach  assigned,  and  that  it  would  in  lact  be 
Infltences.   raising  an  mtendment  against  the  verdict,  and  against  the  defendant's  own 
admission  to  hold  that  the  objection  should  prevail  (r).     Again,  in  an  ac- 
tion upon  the  case  for  refusing  to  coxnply  with  9vbp€S7Ui  duces  tecum,  by 
producing  the  required  document,  in  consequence  wliereof  the  plaintiff 
'      had  been  nonsuited,  wliere  the  plaintiff  did  not  in  express  terms  allege 
that  the  defendant  liad  the  particular  instnunent  in  his  possession,  but 
only  that  he  could  and  might  have  produced  it,  and  that  he  had  no  lawful 
and  reasonable  excuse  or  impediment  to  the  contrary,  it  was  held  after 
verdict,  upon  motion  in  arrest  of  jugment,  that  the  plain  import  of  tlicse 
words  was,  that  the  defendant  had  the  instrument  in  his  possession,  and 
consequently  that  it  was  to  be  intended  that  this  had  been  proved  at  tlic 
trial ;  and  not  that  the  judge  had  suffered  the  allegations  to  be  proved  in  a 
strained  and  unnatural  sense,  as  by  showing  that  the  defendant  might  have 
acquired  the  means  of  producing  the  instrument  by  applying  to  otliers  who 
might  have  it  in  tlicir  custody  (a-). 

Many  otlier  cases  might  be  cited  in  support  of  the  proposition,  that  in 
all  cases  where  the  general  allegations  in  the  declaration  or  other  plead- 
ing, are  such  as  to  require  proof  of  any  particular  fact  which  is  not  ex- 
pressly stated,  in  order  to  entitle  the  plaintiff  to  a  verdict,  it  will  be  in- 
tended, after  a  verdict  for  him,  that  such  fact  was  duly  proved,  and  the  do- 
[  *679  ]  feet  in  the  particular  pleading  will  bo  aided  •(^).  Thus,  a  plea  of  prescrip- 
tion  for  conunon  in  a  que  estate  is  good  after  verdict,  thougli  it  be  not  alleged 
expressly  that  the  owners  of  the  estate  have  used  it  immemorially  ;  for  un- 
less a  prescriptive  right  had  been  proved,  the  party  pleading  it  could  not- 
have  recovered  a  verdict  (ti).  So,  where  the  grant  of  a  reversion,  and  a 
rent-charge,  advowson,  or  other  incorporeal  hereditament,  which  lies  in 
grant,  and  can  only  be  conveyed  by  deed,  is  not  alleged  in  pleading  toliavc 
been  bi/  deed,  yet  if  the  grant  be  put  in  issue  and  Tound  by  a  jury,  the  im- 
perfection in  pleading  is  cured  by  the  verdict  at  conunon  law  (x).  And 
we  have  seen  that  an  imperfect  averment  of  the  performance  by  tlic 
plaintiff  of  a  condition  precedent,  or  matter  to  be  performed  by  him  (y), 
or  that  he  gave  a  proper  notice  to  the  defendant  (ar),  or  requested  tlie  de- 
fendant to  perform  his  promise  (a),  will  sometimes  be  cured  by  verdict ; 
and  that  after  verdict,  an  averment  in  a  declaration  for  a  libel,  tiiat  the 
defendant  ^'printed,  and  caused  to  be  printed  the  libel  in  a  newspaper,''^ 
not  expressly  showing  a  publication,  may  be  sufficient  (&). 

It  will  be  observed  that  in  all  cases  we  have  given  upon  this  subject, 
althougli  the  particular  matter  was  not  stated  in  express  terms,  the  decla- 
ration or  other  pleading  in  each  case,  contained  terms  sufficiently  general  to 

(r)  d  Burr.  1125:  see  ante,  671,  672.    See  Sd  ed.  179, 180. 

as  to  tfau  objecticm  upon  demmrer,  AUeyn,  (y)  Ante,  327 ;  eoe  tinte,    322 ;    and    ;m«€. 

10.  681. 

(s)  9  East,  473.  (z)  Anie,  829.    But  the  omission  of  an  aver- 

(0  See  7  T.  R.  518,  522;   Cio.  Jac.  44;  25  ment  of  notioo  of  non-pavinont,  in  an  action 

Wils.  5 ;  Rep.  temp.  Hard.  1 16  ;  1  Mod.  292  ;  against  the  drawer  of  a  bill,  is  fatal  after  vc]> 

1  Yentr.  109 ;  1  Sid.  365  ;  2  Lord  Raym.  1060 ;  diet,  id;  post,  681. 

8  WiU.  275  ;  7  B.  C.  555.  (a)  Ante,  331. 

3  T.  R.  147.  (6)  Ante,  406.    Statement  tliat  the  damage* 


a 


Hutt,  M ;  1  Saund.  228,  note  1 ;  Stt^h.      accrued  after  action  when  cured,  ante,  398. 
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comprehend  it  in  fair  and  reasonable  intendment  (<?).    Tlie  allegations  on   defects 
the  record,  taken  by  themselves,  might  have  been  ambiguous,  and  have    ^)i*^D. 
been  capable  of  bearing  two  different  constructions,  but  when  they  were  a^Hy.  gy 
coupled  with  the  verdict,  it  became  cleai*  that  they  might  and  ought  to  be  intend- 
interpreted  in  that  sense  alone,  which  was  absolutely  necessary  in  order  to  "^t^t^r 
account  for  and  to  support  the  verdict.     Some  cases,  however,  have  arisen  infitanccs. 
which  it  is  not  very  easy  to  bring  within  the  operation  of  the  rule  as  thus 
restricted,  but  hi  which  the  Coiuls,  in  their  anxiety  to  support  verdicts, 
have  held  particular  defects  to  be  aided.     Thus,  in  an  action  on  the  case 
for  a  malicious  prosecution,  it  is  necessary  to  allege  in  the  declaration  that 
the  prosecution  is  at  an  end  (d) ;  or  that  the  commission  or  fiat  has  been 
superseded  (e) ;  but  it  has  been  held  that  the  want  of  this  averment  is 
cured  by  verdict  (/).     It  is  said,  tiiat  it  will  be  then  presumed  that  proof 
of  the  fact  of  the  determination  of  the  prosecution  has  been  *given  at  the  [*G80] 
trial:  but  although  such  a  fact  may  be  a  reasonable  inference  from  the  ver- 
dict alone,  yet  it  appears  difficult  to  say  how  it  is  comprehended,  even  by 
fair  and  reasonable  intendment,  in  the  allegations  in  the  declaration,  for 
there  is  nothing  on  the  record  which  in  any  manner  appears  to  imply  that 
the  prosecution  has  been  determined.     So  the  omission  to  allege  a  notice 
or  demand  of  rent  in  an  action  against  the  sheriff  for  not  paying  a  year's 
rent  pursuant  to  8  Anno,  c.  14,  is  aided  by  verdict  (^).     Again,  in  another 
case  of  an  action  to  recover  an  amerciament  in  an  inferior  Court,  where 
the  declaration  omitted  a  necessary  allegation,  viz.  that  the  defendant  was 
a  resident,  it  appears  to  have  been  considered  that  the  fact  of  residence 
must  be  intended  to  have  boon  proved  at  the  trial,  as  otlicrwise  the  jury 
could  not  Imve  foiuid  that  there  liad  been  any  debt  due  (A).     But  the  doc- 
trine whicli  this  case  would  appear  t  >  establish,  that  matters  extrinsic  of 
tho  record  are  to  be  intended  after  a  verdict,  by  inference  drawn  from  the 
verdict  ahne^  has  been  denied  by  Mr.  Justice  BuUer,  in  a  subsequent  case 
(i) ;  and  appears  to  be  in  some  degree  mconsistent  with  many  other  decis- 
ions.    However  one  of  tho  most  recent  cases  established  tliat,  althougli  the 
declaration  do  not  contain  tho  requisite  averment,  still  the  defendant  must, 
if  tlie  plaintiff  do  not  prove  tlie  essential  fact  the  same  as  if  it  had  been 
averred,  insist  on  tlie  plaintiff  being  nonsuited,  or  have  a  verdict  against 
him,  for  otherwise  the  verdict  for  the  plaintiff  will  aid  as  well  the  defects 
in  the  declaration  as  in  the  evidence  (i). 

It  is  at  all  events  clear  tliat  tho  Courts  will  never,  in  order  to  support  a 
verdict,  make  an  intendment  whidi  is  inoon»istenJb  with  the  allegations  on 
the  record.  Thus,  ui  an  action  of  assumpsit,  the  declaration  stated  that 
a  certain  person  had  become  bankrupt,  and  that  at  his  last  examination 
under  the  commission,  in  consideration  that  his  assignees  and  the  commis- 
sioners, at  the  request  of  the  defendant,  would  forbear  to  examine  the 
bankrupt  touching  certain  monies  which  the  bankrupt  }iad  received,  and 
for  which  he  had  not  accounted,  the  defendant  undertook  to  pay  the  as- 
signees all  sums  received  by  the  bankrupt,  and  not  accounted  for  by  him. 


(c.)  Soe  per  Loni  Ellcnboroofi^h,  1  M.  &  Sel. 
236 ;  per  Duller,  J. ;  IT.  R.  145. 

(d)  10  Mod.  209;  Ooupl.  215;  2  T.  R.  225; 
ante,  133;  1  Mood.  &  R.  398. 

(e)  Whitworth  v.  Hall,  2  B.  &  Add.  695; 
when  not  proved,  1  Mood.  &  Rob.  398. 

(f)  1  Saund.  228  a;  1  Sid.  15;  2  Selw.N.P. 
6th  edit.  1055,  n.  7;  1  B.  &  B.  224;  9  East, 
473;  5  B.  &  Aid.  634;  in  which  it  was  held, 


that  a  cotmt  for  malidoosly  indicting  the  plain- 
tiff for  perjury,  without  setting  out  tlic  indict- 
ment, is  Kood  after  TCidict;  but  this,  it  should 
seem,  is  by  the  atatutea  of  jeoikils. 

(g)  1  Stra.  212;  7  Price,  566. 

(A)  Rq>.  temp.  Hardw.  116.  • 

(0  1  T.  R.  141,  145.  146. 

(k)  Whitworth  i?.  Hall,  B.  &  Adol.  695. 
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Dr.FECTs   After  a  verdict  for  the  plaintiff  it  was  held  on  a  writ  of  error,  that  this 
AIDED,    ^oiitract  was  void,  as  being  against  the  policy  of  the  bankrupt  laws,  aiid 
2(Uv.  By     calculated  to  deprive  the  creditors  of  the  advantages  they  might  derive 
intend-       from  au  examination  of  the  bankrupt.     And  although  it  was  contended 
incnt  after    ^\yj^^  g^fj-^^j.  verdict  the  Court  would  intend  that  the  sum  which  tlie  verdict 
Instances,   found  to  bc  duo  to  the  plaintiff  had  been  ascertained  to  be  the  ftill  axaoimt 
[*(381]     of  all  monies  received  and  not  accounted  for  by  tlie  bankrupt,  *and  so  no 
injury  could  arise  to  the  creditors;  it  was  licld  that  no  such  intendment 
could  bc  made,  since  it  was  expressly  averred  in  the  declaration  that  the 
amount  had  not  been  ascertained  at  the  time  the  contract  was  made,  and 
it  appeared,  that  by  entering  into  the  contract,  tlie  assignees  had  deprived 
themselves  of  the  opportunity  of  ascertaining  the  amount.     And  the  Court 
appears  to  have  considered  that  it  would  bc  equally  improper  to  intend 
after  verdict,  that  the  contract  had  been  entered  into  with  the  consent  of 
the  creditors,  since  there  was  nothing  in  the  allegations  on  the  record  to 
warrant  such  an  intendment  (Z).     So,  if  a  declaration  expressly  show  that 
a  condition  precedent  was  not  performed  by  the  plaintiff,  and  state  mat- 
ter which  is  no  excuse  for  the  non-performance,  the  declaration  ^viU  be 
bad  after  verdict  (w).     And  in  another  case,  it  was  laid  down  by  the 
Court  that  nothing  could  be  intended  after  verdict  but  what  was  expressly 
stated  in  the  record,  or  necessarily  implied  from  those  facts  which  were 
stated  (w). 

The  main  rule  on  the  subject  of  intendment  is,  that  a  verdict  will  aid  a 
defective  statement  of  title,  but  will  never  assist  a  statement  of  a  defective 
title^  or  cause  of  action  (o).  Instances  in  illustration  of  the  former 
pai't  of  this  rule  have  already  been  given ;  and  we  have  also  seen  that 
there  can  be  no  presumption  to  supi)ort  the  verdict,  if  the  presumption  be 
negatived  by,  and  be  inconsistent  and  at  variance  with,  a  material  state- 
ment in  the  record  (»).  We  may  here  add  some  cases  in  explanation  of 
the  rule  that  if  the  plaintiff  totally  omit  to  state  his  title  or  cause  of  ac- 
tion, it  need  not  be  proved  at  the  trial,  and  therefore  there  is  no  room  for 
presumption  to  maintain  the  verdict  (5^).  If,  therefore,  in  an  action  npou 
a  bill  of  exchange,  the  plaintiff  omit  to  aver  presentment  to,  and  a  refusal 
by  the  drawee  (r) ;  or  that  the  defendant  had  notice  of  non-payment  («) 
when  such  averments  are  necessaiy,  the  declaration  will  be  bad  even  after 
verdict.  So,  in  case  for  a  libel  or  slander,  if  the  matter  as  charged  bo 
not  in  itself  a  libel,  and  the  declaration  do  not  contain  any  introductory 
matter,  or  other  averment  rendering  it  so,  and  connecting  the  plamtiff 
with  the  libellous  impiitation,  and  giving  it  an  actionable  meaning,  as  ap- 
plied to  the  plaintiff,  the  declaration  will  not  bo  aided  by  verdict,  although 
there  be  an  innuendo  that  tlie  defendant  meant  to  charge  that  the  plain- 
tiff was  guilty  of  a  specified  offence  (t).  And  a  verdict  will  not  cure  a 
statement  in  a  declaration  that  the  defendant  published  a  libel,  **  in  suh- 
[*682]  stance  as  follows;''  or  siK)ko  slanderous  words,  "to  the  tenor  *following;" 
although  the  matter  bo  set  out  in  Juvc  verba  (u).  So,  where  the  plain- 
tiff brought  an  action  of  trespass  on  Hho  case,  as  being  entitled  to  the  re- 

(/)  3  T.  R.  17,  25,  26.  (7)  Tidd,  9th  c«l.  919. 

(m)  6  T.  R.  710;  aiUCy  322,  327.  (r)  Dou<;l.  679;  7  B.  &  C.  468;  1  M.&  R. 

[n)  1  T.  R.  141 ;  seo  Tidd,  9th  cd.  919.  394.  4a3,  S.  C. 
(o)  Salk.  365;  Lord  Raym.  1225,  S.  C;  I  (s)  Ante,  329. 

Saiind.  228,  n.  1 ;  4  T.  R.  470;  4  B.  &  C.  555.  {t)  Ante,  407. 

(p)  Ante,  378  to  387.  (u)  Aide,  404. 
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version  of  a  certain  yard  and  wall,  to  which  the  declaration  stated  a  cer-   defects 
tain  injury  to  have  been  committed,  but  omitted  to  allege  that  the  rever-    ^id'ed. 
sion  was,  in  fact,  prejudicial,  or  to  show  any  grievance  which,  in  its  nature  2div.  By 
would  necessarily  prejudice  the  reversion;  the  Court  arrested  the  judg-  intend- 
ment, after  a  verdict  had  been  given  iii  favor  of  the  plaintiff,  and  held  the  "^L^^^"^ 
fault  to  be  one  which  the  verdict  could  not  cure  (jc).     And  where  a  de-  instamcs. 
claration  in  debt,  for  not  setting  out  tithes,  on  the  statute  2  &  3  Edw.  0, 
c.  13,  s.  1,  omitted  to  state  that  the  tithes  had  been  yielded  and  paid,  and 
of  right  ought  to  have  been  paid,  within  forty  years  next  before  the  passiiij^ 
of  the  act;  the  Court  held  that  it  was  defective,  even  after  verdict,  and 
the  judgment  was  arrested  (y). 

Where  several  causes  of  action  have  been  stated  in  one  count,  one  of  WHicn  a 
which  is  sustainable,  but  the  others  not,  if  there  be  a  verdict  for  tlic  plain-  ^^""^  ^'* 
tiff  with  general  damages  upon  the  whole  count,  such  verdict  will  be  sus-  r"Jl:,aidid 
tained  by  the  intendment  and  presumption  that  the  judge  duly  directed  by  vcniitt. 
the  jury  not  to  find  damages  upon  the  defective  allegation  (a).     But  if  a 
declaration  contain  several  counts,  any  of  which  is  wholly  defective,  and 
general  damages  upon  the  whole  declaration  be  given,  the  judgment  would 
be  arrested  or  reversed  on  error  (a). 

3dly.  Mistakes  and  omissions  in  the  declaration^  and  other  subsequent  sdiy.  T)c 
pleadings^  are  often  times  cured  by  the  statutes  of  jeofails,  which  de-  b^^^he^st-t- 
clare  (6),  that  "judgment,  after  verdict  (c),  shall  not  be  stayed  or  re-  utcof  Jco- 
versed  by  reason  of  any  mispleading y  lack  of  color,  insvffivient  pleading  or  ^^i^^- 
jeofaUy  or  other  default  or  negligence  of  the  parties,  their  coiuiscUors  or  at- 
torneys (d) ;  want  of  form  in  any  count,  declaration,  plaint,  bill,  suit,  or  de- 
mand («) ;  lack  of  averment  of  any  life,  so  as  the  person  be  proved  to  be 
alive  (/*) :  want  of  any  profert  or  the  omission  of  vi  et  armis,  or  contra  par 
cem^  mistaking  the  christian  name  or  surname  of  either  party  ((/),  simis, 
day,  month,  or  year,  in  any  bill,  declaration,  or  pleading,  being  right  in 
any  writ,  plaint,  roll,  or  record  preceding,  or  in  the  same  roll  or  record 
wherein  the  same  is  *committed,  to  which  the  plaintiff ^^^  (or  more  properly   [*683] 
the  defendant}  "might  have  demurred,  and  shown  the  same  for  cause; 
want  of  the  averment  of  hoc  paratus  est  verificare  or  hoc  paralus  est  ver- 
ificare  per  recordum,  or  for  not  alleging  prout  paiet  per  recordum^  or  the    . 
want  of  a  right  venue,  so  as  the  cause  were  tried  by  a  jury  of  the  proper 
county  where  the  action  is  laid  (A) ;  or  any  other  matters  of  like  nature^ 


(x)  1  M.  &  Scl.  234. 

(y)  4  B.  &  Aid.  653;  and  sec  I  Taont.  128; 
4  B.  &  C.  345;  6  D.  &  R.  438,  S.  €.;  4  B.  & 
C.  555;  7  n.  &  R.  56,  S.  C;  6  B.  &  C.  154, 
164;  lOMooro,  446. 

{z)  2  Tyr.  648. 

{a)  Id.;  Ante,  411,  412,  where  see  the  coune 
of  proceedinj^. 

(6)  Sec  Tidd,  9th  edit  923 ;  Chitty's  Coll.  of 
Stat.  "  Amendments  and  Jeofails" 

(c)  DiHtinction  botwoco  the  common  lawciftot 
of  the  verdict,  and  its  operation  under  the  stat- 
utes. 1  Saund.  227,  n,  1 . ;  ante,  674.  An  in- 
^fih'inal  issue t  id  cured  by  this  statute,  but  a  ver* 
diet  will  not  cure  en  immaterial  issue,  ante,  654. 
Immaterial  traverse,  ante,  622. 

(d)  32  Hen.  8,  c.  SO. 
ie)  18  EHz.  c.  14. 
(/;  21  Jac.  1,  c.  13. 
{q\S  Wils.  40. 

(A)    The    Statute   16  &  17   Car.  2,  c.  8, 


which  cures  the  want  of  a  right  venue,  so 
as  tlie  cause  be  tiied  by  a  jur>'  of  the  pro|)cr 
county  where  the  action  is  laid,  sccins  to  ex- 
tend, not  only  to  cases  where  tliere  is  a  wronjj 
venue  in  a  riRht  county,  but  aii^  to  tlioso 
where  tlie  cause  has  been  improperly  tined  in 
a  wrong  county,  7  T,  R.  583 ;  and  see  1  Lonl 
Kavm.  330;  Carth.  448,  S.  C;  Willies,  43!  ; 
2  East,  580;  1  Snund.  248,  (3);  2  Id.  5,  (3i, 
5th  edit.  But  where  in  ejectment  for  lands  in 
"Canlipanshiro  the  venire  was  awnnlcd  out  of 
Siiropshire,  upon  the  sufrpcstion  of  its  lx;in;j 
tlie  next  Enpish  county,  the  Cor.rt.  after  ver- 
dict for  the  ])laintiff,  arrested  the  jiid^rment  on 
tlie  ground  of  a  mis-trial,  Ilcrefordsbire,  beincj 
tlie  next  adjoinin*^  English  county  to  South 
Wales;  altliou^h  it  appeared  that  Shropshire 
was  in  fact  nearer  to  tlie  lands  in  question',  and 
the  cause  mi^ht  have  been  more  conveniently 
tried  there  tlian  in  Herefordshire ;  2  M.  &  Sel. 
270. 
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DEFECTS  IN  PLEADING,  WHEN  AND  HOW  AIDED. 


i)EFB0T8  fict  being  against  the  right  of  the  matter  of  the  8uity  nor  whereby  the  issue  or 
2JSS.  trial  is  altered'' (i^. 
3diy.  By  ^h®  statutes  of  jeofails  are  extended  by  the  statute  for  the  amcndmetit 
tiic  statute  of  tbe4aw  (Jc)  to  judgments  entered  upon  confession^  nihil  dicitj  or  nan 
Y>f  Jeofails.  ^^^  infomiatiis  (I),  in  any  Court  of  record;  and  it  is  thereby  enacted, 
that  "  no  such  judgment  shall  be  reversed  ;  nor  any  judgment  upon  any 
writ  of  inquiry  of  damages  executed  thereon  be  stayed  or  reversed,  for  or 
by  reason  of  any  imperfection,  omission,  defect,  matter,  or  tiling  whatso- 
ever, which  would  have  been  aided  and  cured  by  any  of  the  said  statutes 
of  jeofailSy  in  case  a  verdict  of  twelve  men  had  been  given  in  the  said  ac- 
tion or  suit,  so  as  there  be  an  original  writ  or  bill,  and  warrants  of  attor- 
ney duly  filed  according  to  law"  (ni).  A  motion  in  arrest  of  judgment, 
after  judgment  by  default  is  to  be  considered  exactly  the  same  as  if  tlio 
question  had  arisen  on  a  general  demurrer  (n)  ;  and  on  demurrer^  wo  may 
remember,  that  by  the  statute  4  &  5  Ann.  c.  16,  the  Court  are  required  to 
give  judgment  according  to  the  very  light  of  the  cause,  without  regarding 
any  such  imperfections,  omissions,  and  defects,  as  are  particularly  men- 
tioned in  tlie  act,  or  any  otiier  matter  of  like  nature,  except  the  same 
shall  bo  specially  set  down  and  shown  for  cause  of  demurrer,  notwitli- 
standing  the  same  might  have  heretofore  been  taken  to  be  matter  of  sub- 
stance, and  not  aided  by  the  statute  of  Queen  Elizabeth,  so  as  sufficient 
matter  appear  in  the  pleadings  upon  wliich  the  Court  may  give  judgment, 
[  *384  ]  *according  to  the  very  right  of  tho  cause  (o).  As  there  cannot  however 
be  the  same  intendment  in  support  of  a  judgment  by  default  as  after  a 
verdict,  it  has  been  holdcn  that  the  statutes  of  jeofails  do  not  protect 
judgments  by  default  against  objections  that  are  cured  by  a  verdict  at  com^ 
man  law^  but  such  only  as  are  remedied  after  a  verdict  by  the  statutes  (^p). 
It  has  been  determined  that  the  statute  32  Hen.  8,  c.  80,  extends  to 
peyuil  actions  (^).  And  by  the  statute  4  Geo.  2,  c.  26,  which  provides 
that  all  legal  proceedings  shall  be  in  the  English  language,  ^^  all  statutes 
for  the  reformation  and  amending  of  the  delays  arising  from  uuj  Jeofails^ 
shall  and  may  extend  to  all  and  every  fonn  and  forms,  and  to  all  proceed- 
ings in  Courts  of  justic3  (except  in  criminal  cases),  when  the  forms  and 
.  proceedings  arc  in  English ;  and  all  erroi^  and  mistakes  are  amendable 
and  remedied  tliercby,  in  like  manner  as  if  the  proceedings  had  been  in 
Latiny  And  though  by  the  16^  &  17  Car.  2,  c.  8,  the  several  omissions, 
variances,  and  defects  therein  mentioned  are  required  to  be  amended  by 
the  judges  of  the  Court- where  the  judgment  is  given,  or  tlie  record  remov- 
ed by  writ  of  error,  yet  an  actual  amendment  is  never  made  on  this  stat- 
ute ;  but  the  Court  will  allow  tho  benefit  of  the  act  to  be  attained  by 
overlooking  the  exception  (r). 


(i)  16  &  17  Car.  2,  c.  8  These  latter  words 
shoulil  bo  constnicd  literally  ;  sec  observations 
of  Lord  Elicnborough,  4  &'  5  Anne,  c.  26,  s.  s. 
2,  in  10  VjAAt,  363,  364. 

{k    4  &  5  Ann.  c.  16,  s.  2. 

(/)  But  tliis  statute  docs  not  seem  to  apply 
to  judgments  on  nul  tiel  t-ecord ;  Tidd,  9th  ed. 
927,  note  (d). 

(m)  By  a  subse(jucnt  act.  9  Ann.  c.  20.  s.  7, 
this  and  all  the  statutes  of  jeofails  aro  extend- 
ed to  \>Tits  of  mandamm,  and  information  in 
nature  of  a  quo  warranto.  Rut  plcadiu;;  on 
writs  of  ejcteut  arc  not  considered  as  proceedings 


for  the  recovery  of  the  king's  debt  within  the 
meaning  of  the  statute,  4  &  5  Ann.  c  16,  s.  24 ; 
5  Price,  621. 

(n)  2  Burr.  899. 

(o)  Ante,  662  to  664 ;  and  see  10  East, 
359. 

{p)  2  Stra.  933  ;  and  see  1  Sannd.  228,  (1) ; 
13  East,  407  ;  Tidd,  9th  edit.  927 ;  ante^  674. 

(7)  3  Lev.  375;  1  Str.  136;  2  Id.  1227; 
Dong.  115;  antey  664. 

(r)  2  Str.  1011 ;  Cas.  Temp.  Hardw.  314, 
315;  Tidd,  9th  edit  928;  Chitty's  Col.  Stat. 
vol.  i.  14,  u.  (a). 
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THE  PRINCIPAL  STATUTES  AND  RULES 

AFFECima 
PLEADING  IN  GENERAL. 


[See  the  Statute  of  amendments  and  Jeofails  collected,  Ohitty  Col.  Stat.  Tit 

Amendments  and  Jeofails.] 

4  Anns,  Cap.  XVI. 

An  Act  far  the  better  Amendment  of  the  law,  and  the  better  Advancement  of 
Justice, 

For  the  Amendment  of  the  law  in  seTeral  particulars,  and  for  the  easier,  speedier,  »   g  a 
and))etter  advancement  of  justice,  be  it  enacted  by  the  Queen's  most  excellent  Maj-  ^^26  8«ct. 
es^y  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  7,  this 
oommons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  statate  it 
and  from  and  after  the  ftret  day  of  Trinity  term  which  shall  be  in  the  year  of  .our  «tended 
Lord  one  thousand  seven  hundred  and  six,  where  any  demurrer  shall  be  joined,  and  ^J[^|^.  ^ 
entered  in  any  action  or  suit  in  any  court  of  record  within  this  realm,  the  judges  m^g  ^^,1 
shall  proceed  and  give  judgment  according  as  the  very  right  of  the  cause  and  matter  infonnar-   • 
in  law  shall  appear  unto  them,  without  regarding  any  imperfection,  omission,  or  de-  tions  in 
feet  in  any  writ,  return,  plaint,  declaration,  or  other  pleading,  process,  or  course  of  qJ|*°I^*  °f 
proceeding  whatsoever,  except  those  cmly  which  the  party  demurring  shall  specially  ^^to. 
and  particularly  set  down  and  express,  together  with  his  den^urrer,  as  causes  of  the  Jadges 
same,  notwithstanding  that  such  imperfection,  omission,  or  defect  might  have  there-  shall  give 
fore  been  taken  to  be  matter  of  substance,  and  not  aided  bv  iihe  statute  made  in  the  judgment 
twenty-seventh  year  of  Queen  Elizabeth,  intituled,  **  An  Act  for  the  Furtherance  of  ,^,  ^  * 
Justice  in  case  of  Demurrer  and  Pleadings,"  so  as  sufficient  matter  appear  in  the  without 
said  pleadings,  upon  which  the    Court  may  give  judgment  according  to  the  very  regarding 
right  of  the  cause ;  and  therefore  from  and  after  the  said  first  day  of  Trinity  Term,  ^1  d«^ect 
BO  advantage  or  exception  shall  be  taken  of  or  for  an  immaterial  traverse :  or  of  or  ^^J^^ 
for  the  default  of  entering  pledges  upon  any  bill  or  declaration ;  or  of  or  for  the  de-  x\Ga  or  • 
fault  of  alleging  the  bringing  into  Court  any  bond,  bill,  indenture,  or  other  deed  other 
whatsoever  mentioned  in  the  declaration  or  other  pleading ;  or  of  or  for  the  default  pleadiog, 
of  alleging  the  bringing  into  Court  letters  testamentary,  or  letters  of  administration ;  ?^^***u. 
or  of  or  for  the  omission  of  vi  et  armis  et  contra  pacem,  or  either  of  them  ;  or  of  or  special  de- 
fer the  the  want  of  averment  of  hoc  paratus  est  vertficare,  or,  hoc  paratus  est  verf-  murrer 
fcare  per  recordvm;  or  of  or  for  not  tSie^ng  prout  patetper  reeordum;  but  the  showing 
Court  shall  give  judgment  according  to  the  very  right  of  the  cause  as  aforesaid,  Iji®|4t**^** 
without  regarding  any  such  imperfections,  omissions,  and  defects,  or  any  other  matter        '5'* 
of  like  nature,  except  the  same  shall  be  specially  and  particularly  set  down  and 
shown  for  cause  of  demurrer.  r*»7A0i 

•And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after  the  said  L    *  ^^J 
first  day  of  Trinity  term,  all  the  statutes  of  jeofails  shall  be  extended  to  judgments  4  Aoae,  c 
which  a^all  at  any  time  afterwards  be  entered  upon  confession,  nihil  dicit  or  non  ^^* 
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Statotes  of  $um  tnfonruUits,  in  any  Conrt  of  record ;  and  no  such  judgment  sball  be  reversed, 
3^^^  f*  ^'^^  ^^y  jadgment  upon  any  writ  of  inquiry  of  damages  execnted  thereon  be  staid  of 
judslments  '^^^^^^^  ^^^  or  by  reason  of  any  imperfection,  omission,  defect,  matter,  or  tfaing 
on  nihil       whatsoever,  which  would  have  been  aided  and  cured  by  any  of  the  said  statatea  of 
dicit,  &o.     jeofails  in  case  a  yerdict  of'  twehe  men  had  been  giten  in  the  said  action  or  suit,  so 
as  there  he  an  original  writ  or  bill,  and  warrants  of  attorney  duly  filed  aoconUog  to 
the  law  as  is  now  used, 
ranto^of^'      III.  Provided  always,  and  be  it  enacted  hy  the  authority  aforesaid,  that  the  at- 
attorney      tomey  for  the  plaintiff,  or  demandant  in  any  action  or  suit,  shall  file  his  warrant  of 
shall  bo       attorney  with  the  proper  officer  of  the  Court  where  the  cause  is  depending  the  same 
filed.  term  he  declares  ;  and  the  attorney  for  the  defendant  or  tenant  shall  file  his  warrant 

of  attorney  as  aforesaid,  the  same  term  he  appears,  under  the  penalties  inflicted  up- 
on attomies  by  any  former  law  for  default  or  filing  their  warrants  of  attorney. 
Defisndant,  ly.  j^nd  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after  the 
^ftad^MT-  ^^  ^"*  ^*y  ^^  Trinity  term  it  shall  and  may  be  lawfhl  for  any  defendant  or  tenant 
eral  mat-  ^^  ^^7  action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  Court  of  record,  with  the 
ten.  leave  of  the  same  Court,  to  plead  as  many  several  matters  thereto,  as  he  shall  tiiink 

necessary  for  his  defense. 
Not  extend  XI.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  afler  the 
to  qui  tarn  eaid  first  day  of  Trinity  term,  no  dilatory  plea  shall  be  received  in  any  Conrt  of  rec- 
No  d^torv  ^^  ^688  the  party  offering  such  plea,  do,  by  affidavit,  prove  the  truth  thereof,  or 
plea  unless  ^^^^  some  probable  matter  to  the  Court  to  induce  them  to  believe  that  the  fact  of 
on  affidavit  such  dilatoiy  plea  is  true. 

Action  of        XII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after  the 
debt  said  first  day  of  Trinity  term,  where  any  action  of  debt  shall  be  brought  upon  any 

brought       single  bill,  or  where  action  of  debt  or  scire /aeia$,  shall  be  brought  upon  any  judg> 
bUl'or^  ^     ment,  if  the  defendant  hath  paid  the  money  due  upon  snob  bill  or  judgment,  bqA 
Judgment,    payment  shall  and  may  be  pleaded  in  bar  of  such  action  or  suit,  and  where  as  aelm 
afler  mon-  of  c^bt  is  brought  upon  any  bond  which  hath  a  oondi^on  or  defeasance  to  make  void 
ej  paid,      tiie  same  upon  payment  of  a  lesser  sun  at  a  day  or  place  certain,  if  the  obligor,  hit 
mmt  may    ^^^^  executors,  or  administrators,  have,  before  the  action  brought,  paid  to  tbe  oW- 
be  plead^  S^*  ^^  executors,  or  administrators,  the  principal  and  interest  due  by  the  defeat 
in  bar.        ance  or  condition  of  such  bond,  though  such  payment  was  not  made  strvsdy  aecoiding 
The  like  on  ^  ^®  condition  or  defeasance ;  yet  it  shall  and  may  nevertheless  be  pleaded  in  bar 
bonds.         of  such  action,  and  shall  be  as  effectual  a  bar  thereof,  as  if  the  money  had  beoi 
paid  at  the  day  and  place  according  to  the  condition  or  defisaiance,  and  had  been  so 
pleaded. 
Principal         XIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  at  any  tone, 
and  inter-    pending  an  action  upon  any  such  bond  with  a  penidty,  the  defendant  shall  bring  in- 
h^^  dfl         ^        Court  where  uie  action  shall  be  depending,  all  tiie  principal  money,  and  interest 
paki  in        ^^®  ^°  ^^^  bond,  and  also  all  such  costs  as  have  been  expended  in  any  suit  or  soits 
Court,  &0.   ^  I^^  ^^  equity  upon  such  bond,  the  said  money  so  brouriit  in  shall  be  deemed  and 
be  taken  to  be  in  tall  satisfaction  and  discharge  of  the  said  bond,  and  the  oonii  shall 
^  and  may  give  judgment  to  discharge  every  such  defendant  of  and  firom  tbe  same  ao> 

eordingly. 

9  Geo.  lY.  Cap.  14. 

An  Act  for  rendering  a  written  mefnorandum  fuceesary  to  the  VaUdity  ofceHain 
'--Promisee  and  EngagemenU,  [9th  May  1828.] 

0  Q.  4,  0.        Whbreas  by  an  Act  passed  in  England  in  the  twenty-first  year  of  the  reign  of 
^^  King  James  the  First,  it  was,  among  other  things,  enacted,  that  all  actions  of  account 

[  *70S  ]  and  upon  the  case,  other  than  such  accounts  as  concern,  the  trade  *of  merchandiic  be- 
tween merchant  and  merchant,  their  feotors  or  servants,  all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  and  all  actions  of  debt  for  arreangH 
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of  rent,  should  be  oommenoed  within  three  years  after  the  end  of  the  then  present  9  G.  4  c 
saBBion  of  parliament,  or  within  six  years  after  the  cause  of  such  actions  or  suit,  and  ^^' 
not  after :  And  whereas  a  similar  enactment  is  contained  in  an  Act  passed  in  Ire-  Irish  Act, 
land  in  the  tenth  year  of  the  reign  of  King  Charles  the  First :  And  whereas  various  ^^  ^*^'  ^> 
qoeetiops  have  arisen  in  actions  founded  on  simple  contract,  as  to  the  proof  and  g  "    ' 
effect  of  adtnowledgments  and  promises  offered  in  evidence  for  the  purpose  of  taking 
oases  out  oi  the  operation  of  the  said  enactments ;  and  it  is  expedient  to  prevent 
sooh  questions,  and  to  make  provision  for  giving  effect  to  toe  said  enactments  and  to 
the  intention  thereof:  be  it  therefore  enacted  by  the  King's  most  excellent  ]$Iajesty 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal^  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that  in  ac-  In  actions 
tions  of  debt  or  upon  the  case  grounded  upon  any  simple  contract,  no  acknowledg-  ^^  ^^^^  o' 
ment  or  promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  con-  ^^  no  ao- 
tinning  contract,  whereby  to  take  any  case  out  of  the  operation  of  the  said  enactments,  knowledg. 
or  either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowl-  ment  shall 
edgment  or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by  be  deemed 
the  part/  chargeable  thereby ;  and  that  where  there  shall  be  two  or  more  joint  con-  ^"?^^^^^i^ 
traotors,  or  executors,  or  aaministrators  of  any  contractor,  no  such  joint  contractor,  ||f  ^ritlns 
executor  or  administrator,  shall  lose  the  benefit  of  the  said  enactments,  or  either  of  or  by  part 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknowledg-  payment. 
ment  or  promise  made  and  signed  by  any  other  or  others  of  them :  Provided  always,  Jo'mt  con- 
that  nothing  herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay-  tractors. 
ment  of  any  principal  or  interest  made  by  any  person  whatsoever :   Provided  also,  Prov»8o  for 
that  in  actions  to  be  commenced  against  two  or  more  such  joint  contractors,  or  execu-  |be^<^^  ^' 
tors  or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise  that  the  plaintiff  ^acton! 
though  barred  by  either  of  the  said  recited  Acts  or  this  Act,  as  to  one  or  more  of 
SQoh  joint  contrfwtoiB,  or  executors  or  administrators,  shall  nevertheless  be  entitled 
to  reoover  against  any  other  or  others  of  the  defendants,  by  virtue  of  a  new  acknowl- 
edgment or  promise,  or  otherwise,  judgment  may  be  given  and  costs  allowed  for  the 
plaintiff'  as  to  such  defendant  or  defendants  against  whom  he  shall  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintifi[l 

II.  And  be  it  further  enacted,  that  if  any  defendant  or  defendants  in  any  action  Picas  m 
on  any  simple  oontraot  shall  plead  any  matter  in  abatement,  to  the  effect  that  any  abatement 
other  person  or  persons  ought  to  be  jointly  sued,  and  issue  be  joined  on  such  plea, 
and  it  shall  appear  at  the  trial  that  the  action  could  not,  by  reason  of  the  said  recited 
Acts  or  this  Act,  or  of  either  of  them,  be  maintained  against  the  other  person  or  per- 
sons named  in  such  plea,  or  any  of  them,  the  issue  joined  on  such  plea  shall  be  found 
against  the  party  pleading  the  same.  - 

in.  And  be  it  further  enaoted,  that  no  indorsement  or  memorandum  of  any  pay-  Indorse- 
ment written  or  made  after  the  time  appointed  for  this  act  to  take  effect,  upon  any  ments  of 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party  P'^y™^*'*^ 
to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such  pay- 
ment, so  as  to  take  the  case  out  of  the  operation  of  either  of  the  said  statutes. 

lY.  And  be  it  further  enacted,  that  the  said  recited  Acts  and  this  Act  shall  be  Simple 
deemed  and  taken  to  apply  to  the  ease  of  any  debt  on  simple  contract  alleged  by  way  contract 
of  6et*off  on  the  part  of  any  defendant,  either  by  plea,  notice  or  otherwise.  \^^^  ^h 

y.  And  be  it  further  enacted,  that  no  action  shall  be  maintained  whereby  to  charge  ^f^  ^f  ^^ 
any  person  upon  any  promise  made  afler  full  age  to  pay  any  debt  contracted  daring  off. 
infancy,  or  upon  any  ratification  after  full  age  of  any  promise  or  simple  contract  made  Confirma- 
during  infancy,  unless  such  promise  or  ratification  shall  be  made  by  some  writing  signed  tion  of 
by  the  party  to  be  charged  therewith.  promise 

*      "^  ^  made  by 

•9  Geo.  IV.  Cap.  15.  "^'"'"- 

Jbt-  Act  to  prevent  a  Failure  of  Justice  by  reason  of  Variance  between  Records  ^^'  ^"  * 

and  Writings  produced  in  Evidmce  in  support  thereof.       [9th  May,  1828.] 
Whs&bas,  great  expense  is  often  incurred,  and  delay  or  failure  of  justice  takes  place 
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fit trials,  by  reason  of  Tarianoe  between  writings  prodnoed  in  eyidenoe,  and  the 
or  setting  forth  thereof  upon  the  record  on  whi^  the  trial  is  had,  in  matters  not 
to  the  merits  of  the  case ;  and  sach  record  cannot  now  in  any  case  be  amended  at 
the  trial,  and  in  some  cases  eannot  be  amended  at  any  time ;  for  remedy  thereof,  be 
it  enacted,  that  it  shall  and  may  be  lawful  for  every  Ooort  of  reoord  holding  plea  ia  ctTil 
actions,  any  judge  sitting  at  nisipritis,  and  any  Court  of  oyer  and  terminer  and  gen- 
eral gaol  delivery  in  England,  Wales,  the  town  of  Berwick-upon-Tweed,  and  lie- 
land,  if  such  Court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record  on  which  maj 
trial  may  be  pending  before  any  such  judge  or  Court  in  any  civil  action,  or  in  esy 
indictment  or  information  for  any  misdemeanor,  when  any  variance  shall  appear  be- 
tween any  matter  in  writing  or  in  print  produoed  in  evidence,  and  the  recitol  or  set- 
ting forth  thereof  upou  record  whereon  the  trial  is  pending,  to  be  forthwith  amended 
in  such  particular  by  some  officer  'of  the  Cpurt,  on  payments  of  sueh  ooots 
( if  any  )  to  the  other  party  or  such  judge  or  Court  shall  think  reasonable ;  and  there- 
u[)on  the  trial  shall  proceed  as  if  no  such  variance  had  appeared ;  and  in  case 
such  trial  shall  bo  had  at  nisi  prtus,  the  order  for  the  amendment  shall  be  in- 
dorsed on  the  posteat  and  returned  together  with  the  record ;  and  thereupon  the  pa- 
pers, rolls,  and  other  records  of  the  Court  from  which  such  reoord  issoed,  diall 
DC  amended  accordingly. 

2  ym  IV.  Cap.  89. 

An  Act  for  Uniformity  of  IVocess  in  Penonai  Actiom  in  his  Maiest^e  OntrU 

of  Law  at  Westminster.  [23  May,  1832] 

WuEREAS  the  process  for  the  commencement  of  personal  actions  in  his  Majesty^s  sa- 
perior  Courts  of  Law  at  Westminster,  is,  by  reason  of  its  great  variety  and  multipli- 
city; very  inconvenient  in  practice  ;  for  remedy  thereof  be  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritaal  and 
tcro^poral,  and  commons,  in  this  present  parliament  assembled,  and  by  the  antfaoritj 
of  the  same,  that  the  process  in  all  such  actions  commenced  in  either  of  the  said 
Courts,  in  cases  where  it  is  not  intended  to  hold  the  defendant  to  special  bail,  or  to 
proceed  against  a  member  of  parliament,  according  to  the  provinons  contained  in  the 
statute  passed  in  the  sixth  year  of  the  reigd  of  his  late  Majesty  King  Qeorge  the 
Fourth,  intituled,  "  An  Act  to  amend  the  Laws  relatinff  to  Bankrupts,"  shall.  wbeA- 
er,  the  action  be  brought  by  or  against  any  person  entitled  to  the  privilege  of  peerage 
or  of  parliament,  or  of  the  Court  wherein  such  action  shall  be  brought,  or  of  any 
other  Court,  or  to  any  other  privilege,  or  by  or  against  any  other  person,  be  aceora- 
ing  to  the  form  contained  in  the  Schedule  to  this  Act  annexed,  marked  No.  1,  and 
which  process  may  issue  from  either  of  the  said  Courts,  and  shall  be  called  a  writ  of 
summons  ;   and  in  every  such  writ,  and  copy  thereof,  the  place  and  county  of  the 
residence  or  supposed  residence  of  the  party  d^endant,  or  wherein  the  defendant 
shall  bo,  or  shall  be  supposed  to  be,  shall  be  mentioned  ;  and  such  writ  shall  be  is- 
sued by  the  officer  of  the  said  Courts  respectively  by  whom  process  serviceable  in 
the  county  therein  mentioned,  hath  been  heretofore  issued  from  such  Court ;  and  ev- 
ery such  writ  may  be  served  in  the  manner  heretofore  used  in  the  county  therein 
mentioned,  or  within  two  hundred  yards  of  the  border  thereof,  and   *not  elsewhere 
and  the  person  serving  the  same  shall  and  is  hereby  required  to  endorse  on  the  writ 
the  day  of  the  month  and  week  of  the  service  thereof. 

II.  And  be  it  further  enacted,  that  the  mode  of  appearance  to  every  such  writ,  or 
under  the  authority  of  this  Act,  shall  be  by  delivering  a  memorandum  in  writing  ao- 
cording  to  the  form  contained  in  said  Schedule,  and  marked  No.  2,  such  memoran- 
dum to  be  delivered  to  such  officer  or  person  as  the  Court  out  of  which  the  process 
issued  shall  direct,  and  to  be  dated  on  the  day  of  deliveiy  thereof. 

in.  And  be  it  further  enacted,  that  in  case  it  shall  be  made  appear -by  affidavit, 
to  the  (tatisfaction  of  the  Court  out  of  which  the  process  issued,  or,  in  Tacation,  of 
any  judge  of  either  of  the  said  Courts  that  any  defendant  has  not  been  personally 
served  with  any  such  writ  of  summons  as  hereinbefore  mentioned,  and  has  not,  ae* 
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oorrling  to  tbe  exigency  thereof,  appeared  to  the  action  and  cannot  be  compGll'.'d  so  2  w.  4,  a 
to  do  without  some  more  efficacious  process,  then  in  any  such  case  it  shall  be  lawful  ^  '* 
for  such  Court  or  judge  to  order  a  writ  of  distringas  to  be  issued,  directed  to  the  -f^PP**"*- 
sheriff  of  the  county  wherein  the  dwelHng-house  or  place  of  abode  of  such  defendant  "^'^^fnforJ. 
shall  be  situate,  or  to  the  sheriff  of  any  other  county,  or  to  any  other  officer  to  bo  ed  i>y  writ 
named  by  such  Court  or  judge,  in  order  to  compel  the  appearance  of  such  defendant ;  of  dwtrin- 
wbich  writ  of  distrin^s  shall  be  in  the  form  and  with  the  notice  subscribed  thereto,  «'^  j^  «'*•• 
mentioned  in  the  Schedule  to  this  Act,  marked  No.  3 ;  which  writ  of  distringas  and  Jn^*J|"not 
notice,  or  a  copy  thereof,  shall  be  served  on  such  defendant,  if  he  can  be  met  with,  |^  served 
or,  if  not,  shall  be  left  at  the  place  where  such  distringas  shall  be  executed,  and  a  with  the 
true  copy  of  ever?  such  writ  and  notice  shall  be  delivered  together  therewith,  to  the  ^""it  of 
sheriff  or  other  officer  to  whom  such  writ  shall  be  directed ;  and  every  such  writ  sball  *wa>ni<>oi. 
be  made  returnable  on  some  day  in  term,  not  being  less  than  fifteen  days  af^er  the 
teste  thereof,  and  shall  bear  teste  on  the  day  of  the  issuing  thereof,  whether  in  terra 
or  in  vacation ;  and  if  such  writ  of  distringas  shall  be  returned  non  est  inventus  and 
nulla  bona,  and  the  paHr  suing  such  writ  shall  not  intend  to  proceed  to  outlawry 
or  waiver,  according  to  the  authority  hereinafter  given,  and  any  defendant  against   • 
whom  such  writ  of  distringas  issued  shall  not  appear  at  or  within  eight  days  inclusive 
after  the  return  thereof,  and  it  shall  be  made  appear  by  affidavit  to  the  satisfaction 
of  the  Court  out  of  which  such  writ  of  distringas  issued,  or,  in  vacation,  of  any  judge . 
of  either  of  the  said  Courts,  that  due  and  proper  means  were  taken  and  used  to  serve 
and  execute  such  writ  of  distringas,  it  shall  bo  lawful  for  such  Court  or  judge  to  iiu- 
thorize  the  party  suing  out  such  writ  to  enter  an  appearance  for  such  defendant,  and 
to  prooeed  thereon  to  judgment  and  execution. 

I V.  And  be  it  further  enacted,  that  in  all  soch  actions  wherem  it  shall  be  intend-  nallahle 
ed  to  arrest  and  hold  any  person  to  special  bail  who  may  not  be  in  the  custody  of  the  process  ftr 
marshal  of  the  Marshalsea  of  the  Court  of  the  King's  Bench  or  of  the  warden  of  the  ^^®  ^™* 
Fleet  prison,  the  process  shall  be  by  writ  of  capias,  according  to  the  form  contained  ^^^^  J^ 
Iq  said  Schedule,  and  marked  No.  4  ;  and  as  many  copies  of  such  process,  together  personal 
with  every  memorandum  or  notice  subecribed  thereto,  and  all  indorsemente  thereon,  actioDs. 
«a  there  may  be  persons  intended  to  be  arrested  thereon  or  served  therewith,  shall  be 
delivered  therewith  to  the  sheriff  or  other  officer  or  person  to  whom  the  same  may  bo 
directed,  or  who  may  have  the  execution  and  return  thereof,  and  who  shall,  upon  or 
forthwith  after  the  execution  of  such  process,  cause  one  such  copy  to  be  delivered  to 

every  person  upon  whom  sueh  process  sball  be  executed  by  him,  whether  by -service 
or  arrest,  and^diaU  indorse  on  such  writ  the  true  day  of  tlie  execution  thereof,  wheth- 
er by  service  or  arrest ;  and  if  any  defendant  be  taken  or  charged  in  custody  upon 
any  sach  process,  and  impriaoned  for  want  of  sureties  for  his  appearance  thereto,  the 
plaintiff  in  such  process  may,  before  the  end  of  the  next  teim  after  the  detainer  or 
arrest  of  such  defendant,  declare  against  such  defendaiii»  and  prooeed  thereon  in  a 
manner,  and  aooording  to  the  directions  contained  in  aoeitain  Act  of  parliament  made  ^  ^  jr  «^ 
in  the  fourth  and  fifth  years  df  the  reign  of  King  William  and  Queen  Mary,  intituled,  ^^^  ;  |, 
**An  Act  for  delivering  Declarations  against  Prisoners;"  *provided  always,  that  p  ^^irng  j 
it  shall  be  lawful  for  the  plaintiff  or  his  attorney  to  order  the  sheriff,  or  other  officer  L     '^1 
or  person  to  whom  such  writ  shall  be  directed,  to  arrest  one  or  more  only  of  the  de- 
fendants therein  named,  and  to  serve  a  copy  thereof  on  one  or  more  of  the  others, 
'which  order  shall  be  duly  obeyed  by  such  sheriff  or  other  officer  or  person ;  and  such 
'  service  shall  be  of  the  same  force  and  effect  aa  the  sarvioe  of  the  writ  of  summous 
hereinbefore  mentioned,  and  no  other. 

V.  And  be  it  further  esaotod,  that  upon  the  retnra  of  mm  est  inventus  as  to  any  Prooeed 
defendant  against  whom  suoh  writ  or  capias  shall  have  been  issaed,  and  also  upon  the  ^°^^ 
return  of  nan  est  inventus  and  nulla  bona  as  to  any  defondant  agaiobt  whom  such  ^^^  ^'^ 
writ  of  distringas  as  hereinbefore  mentioned  shall  mive  iasaed,  whether  such  writ  of 
capias  or  distringas  shall  have  issued  against  such  defendant  only,  or  against  such 
defendant  and  any  other  person  or  persons,  it  shall  be  lawful,  until  otherwise  provi- 
ded for,  to  prooeed  to  outlaw  or  waive  such  defendant  by  writs  of  exigi  facias  and 
proclamation,  and  otherwise,  in  such  and  tha  same  manner  as  msgr  now  bo  lawfully 
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2  W.  4  0.     done  npon  the  rehim  of  non  est  inventtu  to  a  plurMi  writ  of  capias  ad  respondent 
8^*  dum  issued  after  ao  origiQal  writ :  provided  alwa^,  that  eyery  such  writ  of  exigetA 

proclamation,  and  other  writ  subsequent  to  the  writ  of  capias  or  distringas,  shall  be 
made  returnable  on  a  day  certain  in  term  ;  and  every  such  first  writ  of  exigent  and 
proclamation  shall  bear  teste  on  the  day  of  the  return  of  the  writ  of  capias  or  distrin- 
gas, whether  such  writ  be  returned  in  term  or  in  vacation  ;  and  every  subsequent 
writ  of  exigent  and  proclamation  shall  bear  teste  on  the  day  of  the  return  of  the  next 
preceding  writ ;  and  no  such  writ  of  capias  or  distringas  wall  be  sufficient  for  the 
purpose  of  outlawry  or  waiver,  if  the  same  be  returned  within  less  than  fifleen  days 
after  the  delivery  thereof  to  the  sherifi^or  other  officer  to  whom  tibe  same  shall  be  <u- 
rected. 
Pi^oo^-  VI.  And  be  it  further  enacted,  that  after  judgment  given  in  any  action  commene- 

ouOa^^  ed  by  writ  of  summons  or  capias  under  the  authority  of  this  Act,  proceeding?  to 
rony  be^  outlawiy  or  waiver  may  be  had  and  taken,  and  judgment  of  outlawry  or  waiver  given* 
had  af\er  in  such  manner  and  in  such  cases  as  may  now  be  lawfully  done  after  judgment  in  an 
Judgment  action  commehoed  by  original  writ;  provided  always,  that  every  outkiwry  or  waiver 
d^^Th^°~  had  under  the  authority  of  this  Act  sliall  and  may  be  vacated  or  set  aside  by  writ  of 
auithodty  ^^^^  ^^  motion,  in  like  manner  as  outlawry  or  waiver  founded  on  an  originid  wzft 
of  this  act  ^^7  °ow  be  vacated  or  set  aside. 

Filaier  to  "^^^  ^  ^^  further  enacted,  that  for  the  purpose  of  proceeding  to  outlawry 

be  ap-  ^^^  waiver  upon  suoh  writs  of  capias  or  distringas  returnable  in  the  Court  of  JBz- 
pointed  in  chequer,  it  shall  and  may  be  lawful  for  the  lord  cuief  baron  of  the  said  Court,  and 
the  Court  he  is  hereby  required  to  appcnnt,  from  time  to  time,  a  fit  person  holding  some  other 
Qu^^^^^  office  in  said  Court,  to  execute  ik^Q  duties  of  a  fihiser,  ezigentur,  and  derk  of  the 
?^  !/'    .      outlawries  in  the  same  Court. 

detainine         VIII.  And  be  it  farther  enacted,  that  when  it  shall  be  intended  to  detain  In  any 

a  prisoner   ^<^^  action  any  peiBon  being  in  custody  of  the  marshal  of  the  Marshalsea  of  the 

in  the  eus-  Court  of  the  King's  Bench,  w  of  the  warden  of  the  Fleet  prison,  the  process  of  da- 

todj  of  the  tainer  shall  be  aconrdinff  to  the  form  of  the  writ  dr  detainer  contained  in  the  said 

^^t?e  war^  <^^<^ul®>  ^d  marked  No.  6 ;  and  a  oopy  of  such  process*  and  of  all  indorsements 

den  of  the'  thereon,  shall  be  delivered  together  with  such  process  to  the  said  marshal  or  warden 

Fleet         to  whom  the  same  shall  be  directed,  and  who  shall  forthwith  serve  such  copy  upon 

the  defendant  personally,  or  leave  the  same  at  his  room,  lod^^ng,  or  other  places  of 

abode ;  and  such  process  may  issue  finom  either  of  the  said  Courts,  and  the  dcclaratioa 

thereupon,  shall  and  may  allege  the  prisoner  to  be  in  the  custody  of  the  said  mar* 

shall  or  warden,  aa  the  fiict  may  be,  and  the  proceedings  shall  be  as  against  prison-^ 

ers  in  the  custody  of  the  sheriff,  unless  otherwise  ordei^  by  some  rule  to  be  made 

by  the  judges  of  the  said  Courts, 

^[^^f  IX.  And  be  it  fiuther  enacted,  that  in  all  such  actions  wherein  it  shall  be  intend- 

^iDBt  a^  ed  to  proceed  against  a  member  of  parliament  according  to  the  proviaons  of  the  said 

member  of  statute  made  in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  George  the 

parliament  Fourth,  the  process  shall  be  according  to  the  form  contained  *in  the  said  Schedule 

to  enforce    marked  No.  6,  and  which  process,  and  a  oopy  thereof,  shall  be  in  lieu  of  the  snm* 

0^4  ^0^16   ^^^^*  ^'  original  bill  and  summons,  and  copy  thereof,  mentioned  in  the  aaia 

9  \q  '     *  statute. 

[  "^707  1      ^'  -^^  ^  ^^  fvvther  enacted,  that  no  writ  issued  by  authority  of.  t^is  Act,  shall 
"^  be  in  force  for  more  than  four  cidendar  months  from  the  day  of  the  date  thereof,  in- 
cluding the  day  of  suoh  date,  but  every  writ  of  summons  and  capias  may  be  contiii* 
ued  by  alias  and  pluries,  as  the  case  may  require,  if  any  defendant  therein  named 
Durat'         ^^^  °^^  ^^^^  ^^^^  arrested  thereon  or  served  therewith :  provided  alwavs,  that  no 
of  writs?     ^^  ^^  ^^^  ^  available  to  prevent  the  operation  of  any  statute  wherebv  tlie  tin^e 
for  the  commenoement  of  the  action  may  be  limited,  unless  the  defendant  shall  be  ar* 
Proviso  as    rested  thereon  or  served  therewith,  or  proceedings  to  or  towards  outlawry  shall  be 
to  statute    had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any)  issued  in  continuation  of 
of  Umita-     a  preceding  writ,  shall  be  returned  non  est  tnvenius  and  entered  of  record  witUn 
^^°*'  one  calendar  month  after  the  expiration  thereof,  including  the  day  ci  such  expirstiaiis 

and  unless  eveiy  writ  issned  in  oontinuatbn  of  a  preceding  writ  shall  be  issned  iritb* 


OF  STATUTBS.  T07 

m  one  sacb  calendar  montb  after  the  ezjnration  of  the  preceding  writ»  and  shall  con-  ^J^*^^*  ^ 
tain  a  memorandnm  indoraed  thereon  or  mbscrihed  thereto,  specifying  the  day  of  ^^* 
the  date  of  the  first  writ ;  and  return  to  be  made  in  bailable  process  by  the  sheriff  or 
other  officer  to  whom  the  writ  shall  be  directed,  or  his  successor  in  office,  and  in 
process  not  bailable,  by  the  plaintiff  or  his  attorney  suing  out  the  same,  s^b  the  case 
may  be. 

aI.  And  whereas,  according  to  the  present  practice,  in  certain  cases  no  proceed-  Proceed- 
ings can  be  effectually  had  on  any  writ  returnable  within  four  days  of  the  end  of  any  "J^^^"  ^^ 
term,  until  the  beginning  of  the  ensuing  term,  whereby  an  unnecessary  delay  is  vovae-  ^  ^^  ^^_* 
times  created  ;  for  remedy  thereof  be  it  enacted,  that  if  any  writ  of  summons,  capias,  outed  at 
or  detainer  issued  by  authority  of  this  Act  shall  be  served  or  executed  on  any  day,  certain 
whether  in  term  or  vacation,  all  necessary  proceedings  to  judgment  and  execution  times, 
may,  except  as  hereinafter  provided,  be  had  thereon,  without  delay,  at  the  expiration 
of  eight  days  from  the  service  of  execution  thereof,  on  whatever  day  the  last  of  such 
eight  days  may  happen  to  fall,  whether  in  term  or  vacation ;    provided  always,  that  P*'ovwo  for 
if  the  last  of  such  eight  days  shall  in  any  case  happen  to  fall  on  a  Sunday,  Christ-  ^J^  *^* 
mas-day,  or  any  day  appointed  for  a  public  fast,  or  thanksgiving,  in  either  of  such 
cases  the  following  day  shall  be  considered  as  the  last  of  such  eieht  days ;  and  if  the 
li^t  of  such  eight  days  shall  happen  to  fall  on  any- day  between  we  Thursday  b^ore 
and  the  Wednesday  after  Easteivday,  then  in  every  such  case  the  Wednesday  after 
Easter-day,  shall  be  considered  as  the  last  of  such  eight  days  :  provided  also,  that  if 
such  writ  shall  be  served  or  executed  on  any  day  between  the  tenth  day  of  August, 
and  the  twenty-fourth  day  of  October  in  any  year,  special  bail  may  be  put  in  by  the 
defendant  in  bailable  process,  or  appearance  entered,  either  by  the  defendant  or  the 
plaintiff,  or  process  not  bailable,  at  the  expiration  of  such  eight  days :  provided  also, 
that  no  declaration,  or  pleading  after  declaration,  shall  be  filed  or  delivered  between 
the  said  tenth  day  of  August  and  twenty-fourth  day  of  October. 

Xn.  And  be  it  further  enacted,  that  every  writ  issued  by  authority  of  this  Act  Date  and 
shall  bear  date  on  the  day  on  which  the  same  shall  be  issued,  and  shall  be  tested  in  ^^t®  ^^ 
the  name  of  the  Lord  Chief  Justice  or  the  Lord  Chief  Baron  of  the  Court  from  which  ^"  *• 
the  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then  in  the  name  of  a 
senior  puisne  judge  of  the  said  Court,  and  shall  be  indorsed  with  the  name  and  place  Indorse. 
of  abode  of  the  attorney  actually  suing  out  the  same,  and  in  case  such  attorney  shall  ^^^  ^^ 
not  be  an  attorney  of  the  Court  in  which  the  same  is  sued  out^  then  also  with  the  name  ^f^^^  ^^^ 
and  place  of  abode  of  the  attorney  of  such  Court  in  whose  name  such  writ  shall  be  tomey  or 
taken  out ;  but  in  case  no  attorney  shall  be  employed  for  that  purpose,  then  with  a  party  su- 
memorandum  expressing  that  the  same  has  been  sued  out  by  the  plaintiff  in  person,  ^& 
mentioning  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  such  plaintiff's  residence,  if  any  such  there  be. 

♦Xm.  And  be  it  further  enacted,  that  every  such  writ  of  summons  issued  against  [  *708  ] 
a  corporation  aggregate  may  be  served  on  the  mayor  or  other  head  officer,  or  on  the  Service  of 
town  clerk,  clerk,  treasurer,  or  secretary  of  such  corporation  ;  and  every  such  writ  writs  ot 
issued  against  the  inhabitants  of  a  hundred  or  other  like  district  may  be  served  on  the  *'*™"»on8 
high  constable  thereof,  or  any  one  of  the  high  constables  thereof;  and  every  such  Jftti^MT* 
writ  issued  a^inst  the  inhabitants  of  any  county,  of  any  city  or  town,  or  the  inhabi-  and  on  in- 
tants  of  any  franchise,  liberty,  city,  town,  or  place,  not  being  part  of  a  hundred  or  hnbitants 
other  like  district,  on  some  peace  officer  thereof  ^itiU*'*"  a 

XrV.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the  ^0^^,, 
judges  of  the  said  Courts,  and  they  are  required  from  time  to  time,  to  make  all  such 
general  rules  and  orders  for  the  e£fectual  execution  of  this  Act,  and  of  the  intention  Qeneml 
and  object  hereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  mat-  rules  to  be 
ters  herein  contained,  and  the  performance  thereof,  as  in  their  judgment  shall  be  mude  by 
deemed  necessary  or  proper,  and  for  that  purpose  to  meet  as  soon  as  conveniently  '^®  judges 
may  be  after  the  passing  hereof 

aV.  And  be  it  further  enacted,  that  it  shall  be  lawful  in  term  time,  for  the  Court  l^**lc«  »nd 
out  of  which  any  writ  issued  by  authority  of  this  Act,  or  any  writ  of  capias  ad  satis-  °*^'®™ 
faciendum,  fieri  facias,  or  eligit,  shall  have  issued,  to  make  rules,  and  also  for  any     ^ 
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89.  ^^^  of  either  of  tlie  said  Courts,  in  yacation,  to  make  orders,  for  the  return  of  aiij 

made  for      ^"^^  ^^^^'  ^"^  ^^^^.  ^^^^  ^^^^^  ^^^^^  ^®  °^  *^®  '®™®  ^®"^®  '"^  ^®^*  ^*   '^   ^^  ^ 
the  return  ^P^^  ™^d^  for  the  like  purpose ;  provided  always,  that  no  attachment  shall  issaefior 

of  writa.      disobedience  thereof  until  the  same  shall  have  been  made  a  rale  of  Court. 
Proceed-         XVL  And  be  it  farther  enacted,  that  all  such  proceedings  as  are  mentioned  ib 
ing8  in  de>  f"^  ^'»  notice,  or  warning  issued  under  this  Act,  shall  and  may  be  had   and  taken 
fiiultof       in   default  of  a  defendant's    appearance  or  putting  in  special  bail,  as  the  caae 
appear-       may  be. 

spwiaT  XVn.  And  be  it  further  enacted,  that  every  attorney  whose  name  shall  be  in- 

baU.  horsed  on  any  writ. issued  by  authority  of  this  Act  shall  on  demand  in  writing  mauk 

Attorney     ^^  ^^  ^^  behalf  of  any  defendant,  declare  forthwith  whether  such  writ  has   been  is- 
to  declare    ^^^  ^^  ^"°»  ^'  ^^^  ^^^  authority  Of  privity ;  and  if  he  shall  answer  in   the  affizna- 
lyhether      *^^®»  ^^en  he  shall  also,  in  case  the  Court  or  any  judge  of  the  same  or  of  any  oiha 
writ  isBued  Court,  shall  so  order  and  direct,  declare  in  writing,  within  a  time  to  be  allowed  by 
byauthori-  guch  Court  or  judge,  the  profession,  occupation,  cr  Quality,  and  place  of  abode  of  the 
deckre        P'»»"*^.  on  pain  of  being  guilty  of  a  contempt  of  the  Court  from  which  such   writ 
name  and    ^^?^^  ^*^®  appeared  to  have  been  issued ;  and  if  such  attorney  shall  declare  that  the 
place  of      writ  was  not  issued  by  him,  or  with  his  authority  or  privity,  the  said  Court  or  any  judge 
abode  of      of  either  of  the  said  Courts,  shall  and  may,  if  it  shall  appear  "reasonable  so  to  dfv 
ifl^er"^.   {"*^®  ^°  ^^^^  ^^'  ***®  immediate  discharge  of  any  defendant  or  defendants  who  may 
If  writ  not     ^^®  ^^y  arrested  on  any  such  writ,  on  entering  a  common  appearance. 
isBoed  by      ,  XVIII.  And  be  it  furth^f  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the 
authority     judges  of  each  of  the  said  Courts  from  time  to  time,  to  make  such  rules  and  oadcis 
torni€8*the  ^^^  ^^  government  and  conduct  of  the  ministers  and  officers  of  their  respective  Courb 
defendant    "*  ^^^ation  to  the  distribution  and  performance  of  the  duties  and  business  to  be  done 
may  be        ^^  performed  in  the  execution  of  this  Act,  as  such  judges  may  think  fit  and  leasoo- 
dUcharg-    able;  provided   always,  that  no  additional  charge   bo  thereby  imposed   on   the 
ed.  suitors. 

Rules  to  XIX.  Provided  always,  and  be  it  farther  enacted,  that  nothing  in  this  Act  con- 

be  made  tained  shall  subject  any  person  to  arrest,  outlawry,  or  waiver,  who,  by  reason  ci  any 
Courts  for  P"^^^®®'  ^**^»  ^^  Otherwise,  may  now  by  law  be  exempt  therefrom,  or  shall  extend 
the  gov-  *^  ^"y  ?®"®^  removed  into  either  of  the  said  Courts  by  writ  of  pone  certiorari,  re* 
ernment      cordari  fadae  loquelum,  habeas  corpus,  or  otherwise. 

of  their  XX.  And  whereas  there  are  in  divers  parts  of  England  certain  districts  and  plae- 

Tnd  offi"     ^\  ^"^^  ^^  ^°^  ^"°  county,  but  wholly  situate  within  and  surrounded  by  some 
cera.     "      ^^       county,  which  is  productive  of  inconvenience  and  *delay  in  the  service  and 
\  execution  of  the  process  of  the  said  Courts;  for  remedy  thereof  be  it  enacted,  that 

for^pw-t  ^^^Jy  ^^^^  district  and  place  shall  and  may,  for  the  purpose  of  the  service  and  exe- 
aoneprivi-  <^ntion  of  every  writ  and  process,  whether  mesne  or  judicial,  issued  out  of  either  of 
leged  from  t"®  ^id  Courts,  be  deemed  ajid  taken  to  be  part  as  well  of  the  county  wherein  sack 
arrest,  &c,  district  or  place  is  so  situate  as  aforesaid  as  of  the  county  whereof  the  same  is  par- 
T.a^^\\f  ^®^ '  *°^  ^^^^  ^^^  ^"*^  »nd  process  may  be  directed  accordingly,  and  executed  in 
SSr^ounty  ^'*^f '2^ ^r^  f '^Pties. 

and  situ-  ^^^'  ^nd  be  it  further  enacted,  that  from  the  time  when  this  Act  shall  commenca 
ate  in  and  take  effect,  tlie  writs  hereinbefore  authorized  shall  be  the  only  writs  for  the  com- 
another,  to  menccment  of  personal  actions  in  any  of  the  Courts  aforesaid,  in  the  cases  to  which 
part^of"  ®"^^  ^^  ^^^  applicable ;  and  costs  to  be  allowed  and  charged  for  such  writs  shall 
each.  ^.  *^®  ^'"^  OS  for  writs  of  latitat ;  provided  always,  that  nothing  in  this  Act  con- 

tained shall  abridge,  alter,  or  effect  the  fi-anchises  and  jurisdiction  of  either  of  the 
Writs  counties  palatine  of  Lancaster  or  Durham,  or  at  any  officer  or  minister  thereof, 

hertinbe-         XXII.  And  be  it  further  enacted,  that  this  Act  shall  commence  and  take  effect 
[?rr-^       on  *^®  first  day  of  Michaelmas  Term  next  after  the  passing  thereof. 
to"bc  the         XXni.  And  be  it  further  enacted,  that  this  Act  may  be  amended,  altered,  or  »• 
oiily  writs    V^^^^^  during  the  present  session  of  pariiamcnt. 
for  commencement  of  personal  actions.     Commencement  of  Act.    Act -may  be  altered  this  sewion. 
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2  W.  4»  a 
SoHHDULB  to  wluch  this  aoi  refen. 

No.  1. 
IFnt  <?/*  jSuflunoitf. 
William  the  Fourth,  &e. 

To  C  jD.  of  &c.  in  the  County  of  greeting : 

We  command  you,  [or  as  before  or  often  we  have  commanded  you,]  that  within 
eight  days  after  the  servioe  of  this  writ  on  you,  inclusive  of  the  day  of  such  service, 
Tou  do  cause  an  appearance  to  be  entered  for  you  in  our  Court  of 
m  an  action  on  promises  [or  at  the  ccue  may  fo],  at  the  suit  of  A.  B,  And  take 
tiotiee,  that,  in  default  of  your  so  doing,  the  said  A.  B.  may  cause  an  appearance  to 
be  entered  for  you,  and  proceed  therein  to  judgment  and  ezeoution. 

Witness  at  Westminster,  t£»  '        day  of 


Memorandum  to  he  subecribed  am  the  WriL 

HT.  B.    This  writ  to  be  served  within  four  calendar  months  from  the  date  thereof, 
including  the  day  of  such  date,  and  not  afterwards. 

Ltdonement  to  he  made  on  the  writ  hefore  Service  thereof. 

This  writ  was  issued  by  K  F.  of  attorney  for  the  said  A,  B. 

Or. 
This  writ  was  issued  in  person  by  A.  B.  who  reades  at 

[^Mention  the  city,  town,  or  parieh,  and  also  the  name  of  the  hamkt^  street,  and 
number  of  the  house  of  the  plaintiff's  residence^  if  any  9uch,'\ 

Indorsement  to  he  made  on  the  Writ  after  service  thereof 
This  writ  was  served  by  me  X  JI  on  the 

day  18 

X  T. 


•No.  2.  [  *710  ] 

Forms  of  entering  on  Appearance, 
A.  phiktiflUgainst  C.  D.  f   ^^  aelfendant  O.  D.  appears  in  penon. 

against  C.  D.  'and  another,  \    ^  ^^^^^^  ^^  «  ^;  »PP«J«  ^O'  ^^; 
^  ^  *  ^     G.  H,  attorney  for  the  plaintiff,  appears  for 

against  a  B.  id  others.        [   ^"^  defendant  O.  D.  according  to  the  statute. 

Entered  the  day  18 


No.  3. 
Writ  of  Bietrtnyas. 
William  the  Fourth,  &c. 

To  the  sheriff  of  .  greeting: 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  in  your  bailiwick, 
but  that  you  enter  ihe  same,  and  distrain  upon  the  goods  and  chattels  of  C  B,  for 
the  sum  of  forty  shillings,  in  order  to  compel  his  appearance  in  our  Court  of 
to  answer  A,  B,  in  a  plea  of  trespass  on  the  case  [or  debt,  or  as  tlie  case  may  he  ;] 
and  how  you  shall  execute  this  our  writ  you  make  known  to  us  in  our  said  Court  on 
the  day  of  now  next  ensuing. 
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2^W.4«.        Witness,  at  Westminster  Uie  day  of  intta 

year  of  oar  reign. 


Notice  to  he  subscribed  to  the  foregoing  Writ, 

In  the  Court  of 

pluntifT, 
and 

defendant. 
Mr.  G  D. 

Take  notice,  that  I  have  this  day  distrained  upon  your  goods  and  chattels  in  tfie 
sum  of  forty  shiUiDgs,  in  consequence  of  your  not  having  appeared  in  the  said  Comt 
to  answer  to  the  said  jL  B.  aooording  to  the  ^xigeney  of  a  writ  of  summons  bearing 
teste  on  the        *  day  of  ;  and  that  in  default  of  jour 

appearance  to  the  present  writ  within  eight  days  inclusive  after  the  return  hereof,  the 
said  A.  B,  will  cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon,  to 
judgment  apd  execution,  [or  if  the  defendant  be  subfect  to  outlawry ,  will 
proceedings  to  be  taken  to  outlaw  you.] 


No.  4 

Writ  of  Capias. 

WiUJAM  the  Fourth,  &c. 
To  the  sheriff  of 

or, 
To  the  constable  of  Dover  Castle, 

or. 
To  the  mayor  and  bailiffs  of  Berwick-upon-Tweed, 

or, 
[as  the  case  may  5e,]  greeting : 

We  command  you,  [or,  as  before,  or,  often,  we  have  commanded  you,]  that  yoa 
omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but  that  you  enter  the  same,  and 
take  C.  2).  of  if  he  shall  be  found  in  your  bailiwick,  and  him 

[  ^711  ]  safely  keep  until  he  shall  have  given  you  bail  or  made  ^deposit  with  you  according 
to  law  in  an  action  on  promises  [or,  of  debt,  &c.]  at  the  suit  of  A.  B.  or  until  the 
said  C  J),  shall  by  other  lawful  means  be  discharged  from  your  custody.  And  we 
do  fiirther  command  you,  that  on  execution  hereof  you  deliver  a  copy  hereof  to  the 
said  (7.  C  And  we  hereby  require  the  said  (7.  2>.  to  take  notice,  Uiat  within  eight 
days  after  execution  hereof  on  him,  inclusive  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of  to  the  said  action, 

and  that  in  default  of  his  so  doing  such  proceedings  may  be  had  and  taken  as  are 
mentioned  in  the  warning  hereunder  written  or  indorsed  hereon.  And  we  do  further 
command  you  the  said  sheriff,  that  immediately  after  the  execution  hereof  you  do  re- 
turn this  writ  to  our  said  Court,  together  with  the  manner  in  which  you  shall  have 
executed  the  same,  and  the  day  of  the  execution  hereof ;  or  that  if  the  same  shall  re- 
main unexecuted,  then  that  you  do  so  return  the  same  at  the  expiration  of  four  cal- 
endar months  from  the  date  hereof,  or  sooner  if  you  shall  be  thereto  required  bj  or* 
der  of  the  said  Court  or  by  any  judge  thereof. 
Witness  at  Westminster,  the  day  of 
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89. 


Memoranda  to  be  suhscrihed  to  the  Writ. 

N,  B,  This  writ  is  to  be  executed  within  four  calendar  months  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a  defend- 
ant, being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  the  plaintiff  may  de- 
clare against  any  such  defendant  before  the  end  of  the  term  next  after  such  detainer 
or  arrest,  and  proceed  thereon  to  judgment  and  execution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a  deposit  of  money 
according  to  the  stai  7  &  8  Geo.  4,  c.  71,  and  shall  omit  to  enter  a  common  appear- 
anee  to  we  action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  ap})earance  for 
the  defendant,  and  proceed  thereon  to  judgment  and  execution. 

8.  If  a  defendant  having  given  bail  on  the  arrest,  shall  omit  to  put  in  special  bail 
as  required,  the  plaintiff  may  proceed  against  the  sheriff  or  on  the  bail-bond. 

4.  If  a  defendant,  having  been  serveid  only  with  this  writ,  and  not  arrested  there- 
on, shall  not  enter  a  common  appearance  within  eight  days  after  such  service,  the 
plaintiff  may  enter  a  common  appearance  for  such  defendant,  and  proceed  thereon  to 
judgment  and  execution. 

IndorsemefU  to  he  made  on  the  Writ  of  Oc^as. 

Bail  for  £  by  affidavit. 

or. 
Bail  for  £  by  order  of  [naming  the  judge  making  the  or- 

derit  dated  the  day  <^ 

This  writ  was  issued  by  E.  F.  of  attorney  for  the  plaintiff 

\pr  plaintifls]  within  named. 

Or,  ^ 

This  writ  was  issued  in  person  by  the  plaintiff  within  named,  who  resides  at 

[mention  the  city,  tovm,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  numher  of  the  house  of  the  plaintiff  *s  residence,  if  any  such  there  hef\ 


No.  5. 
Writ  of  Detainer.  • 

William  the  Fourth,  &o. 
To  the  Marshal  of  the  Marshalsea  of  our  Court  before  Us  [or.  To  the  Warden  of 

Our  Prison  of  the  Fleet.] 
We  command  you*  that  you  detain  G.  2>.  if  he  shall  be  found  in  your  custody  *at  [  *7l2  J 
the  delivery  hereof  to  you,  and  him  safely  keep  in  an  action  on  promises  [or,  of  debt, 
&o.  as  the  case  may  be']  at  the  suit  of  A,  B.,  until  he  shall  be  lawfully  discharged 
from  your  custody.  And  we  do  further  command  you,  that  on  receipt  hereof  you  do 
warn  the  said  G,  D,,  by  serving  a  copy  hereof  on  him,  that  within  eight  days  after 
service  of  such  copy,  inclusive  of  the  day  of  such  service,  he  do  cause  special  bail  to 
be  put  in  for  him  in  our  Court  of  to  the  said  action ;  and  that  in  do- 

&ult  of  his  so  doing  the  said  A,  B,  may  declare  against  him  before  the  end  of  the 
.  term  next  after  his  detainer,  and  proceed  thereon  to  judgment  and  execution.  And 
we  do  further  command  you  the  said  [Marshal  or  Warden,  as  the  care  may  be],  that 
immediately  af^r  the  service  hereof  you  do  return  this  our  writ,  or  a  copy  hereof,  to 
our  said  Court,  together  with  the  day  of  the  service  hereof. 
Witness.  at  Westminster,  the  day  of 
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2  W  ^^  Jf  ;g     Xhig  ^rit  \$  to  he  indoned  tn  the  seme  manner  at  the  writ  of  OapioM^ 


89. 


but  not  to  contain  the  Waminge  m  that  Writ, 


No.  6. 

Writ  of  summons  to  he  served  on  a  Member  of  ParUament  in  order  to  enforce  the 
provisions  of  the  Statute  6  Geo.  4,  e.  16,  s.  10. 


EBqaire,  lutTing  Privilege  of  Parliament^ 


William  the  Fourth,  &e. 

To  a  D.  of,  &c. 
greeting: 

We  command  you,  that,  within  one  calendar  month  next  after  personal  sernoa 
hereof  on  yon,  you  do  cause  an  appearance  to  be  entered  for  you  in  our  Court  €si 

in  an  action  [on  promises,  debt,  &o.  <u  the  case  may  he],  at  the  anik  of 
A.  B, ;  and  you  are  hereby  informed,  that  an  affidavit  of  ddi>t  for  the  sum  of 

hath  been  filed  in  the  proper  office,  according  to  the  provisions  of  a  oertaln  Art 
of  parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled,  "  An  Act  to  amend  the  Laws  relating  to  Bankntpts," 
and  that  unless  you  pay,  secure,  or  compound  for  the  debt  sought  to  be  recovered  in 
this  action,  or  enter  into  such  bond  as  by  the  said  act  is  provided,  and  cause  an  ap- 
pearance to  be  entered  for  you,  within  one  calendar  month  next  after  suoh  service 
hereof,  you  will  be  deemed  to  have  committed  an  act  of  bankruptcy  from  the  time  of 
the  service  hereof. 

Witness  at  Westminster,  the  day  of 

JSf,  B,     This  writ  is  to  he  served  tvithin  Four  Calendar  Months  from  the  dais 

thereof  including  the  Bag  of  such  Bate^  and  not  afterwards. 


Direction — This  Summons  is  to  he  indorsed  with  the  name  of  the  plai\ 
his  attorney  in  like  manner  as  the  Writ  of  Capiat. 


m 


2&8W. 
4, 0.  71. 


Claims  to 
right  of 
common 
and  other 
profits,  a 
prendre, 
not  to  be 
defeated 
after 


2  &  3  WUL  IV.  Cap.  Yl. 

An  Act  for  shortening  the  time  of  Prescription  in  eertatn  Cases. 

[1st  August,  1832.] 

Whereas  the  expression  ''  time  immemorial,  or  time  whereof  the  memory  of  man 
runneth  not  to  the  contraiy,"  is  now  by  the  law  of  England  in  many  cases  considered 
to  indnde  and  denote  the  whole  period  of  time  from  the  reign  of  King  Richard  the 
First,  whereby  the  title  to  matters  that  have  been  long  enjoyed  is  sometimes  d^eaied 
by  showing  the  commencement  of  such  enjoyment,  which  is  in  many  cases  produolive 
of  inconvenience  and  injustice ;  for  remedy  thereof,  be  it  enacted,  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spirituid  sind 
temporal,  and  commons,  in  thb  present  parliament  assembled,  and  by  the  antboRty 
of  the  same,  that  no  claim  whicn  may  be  lawfully  made  at  the  common  law,  by  eat* 
torn,  prescription,  or  grant,  to  any  right  of  common,  or  other  profit  or  benefit  to  be 
taken  and  enjoyed  from  or  upon  any  land  of  our  Sovereign  Ix>rd  the  King,  his  hens 
or  successors,  or  any  land  being  parcel  of  the  Dachy  of  Lancaster,  or  of  the  Duchy  of 
Cornwall,  or  of  any  ecclesiastical  or  lay  person  or  body  corporate,  except  such  mai- 
ters  and  things  as  are  herein  specially  provided  for,  and  except  tithes,  rent,  and  ser* 
vices,  shall,  where  suoh  right,  profit,  or  benefit  shall  have  been  actually  taken  and 
enjoyed  by  any  person  claiming  right  thereto,  without  interruption  for  the  full  period 
of  thirty  years,  be  defeated  or  destroyed-  by  showing  only  that  such  right,  profiki  or 
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benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  snieh  period  of  thirty  years,  but  2  &  8  W. 
nevertheless  such  claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now  4,  c.  71. 
Uable  to  be  defeated ;  and  when  such  right,  profit,.-or  benefit  shall  have  been  so  thirty 
taken  and  enjoyed  as  aforesaid  for  the  fall  period  of  sixty  years,  the  right  thereto  f®*"  ®"* 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  ^y  ^fl^ 
taken  and  enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that  \^g  ^ym  "^ 
pninpose  by  deed  or  writing.  commenoc 

n.  And  be  it  further  enacted,  that  no  claim  which  may  be  lawfully  made  at  the  ment ;  af- 
common  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or  to  ^®''  "^^^^ 
any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  {mJl^nt ' 
from  any  land  or  water  of  our  said  Lord  the  King,  his  heirs  or  successors,  or  being  the  right 
parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or  being  the  property  to  be  ab- 
of  any  ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or  other  matter  solute,  un- 
as  herein  last  before  mentioned  shall  have  been  actually  enjoyed  by  any  person  claim-  ^^^ 
ing  right  thereto  without  interruption  for  the  full  period  of  twenty  years,  shall  be  dc-  sent  or* 
feated  or  destroyed  by  showing  only  that  such  way  or  other  matter  was  first  enjoyed  agree- 
at  any  time  prior  to  such  period  of  twenty  years,  but  nevertheless  such  claim  may  be  ment. 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  bo  defeated ;  and  where  ^"  ^^^^J"% 
mch  way  or  other  matter,  as  herein  last  before  mentioned,  shall  have  been  so  enjoyed  ^^y  or 
As  aforesaid  for  the  full  period  of  forty  years,  the  right  thereto  shall  bo  deemed  abso-  other 
lute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  con-  ease- 
sent  or  agreement  expressly  given  or  made  for  that  purpose  by  deed  or  writing.  ^^J|!S*  *^* 

rH.  And  be  it  farther  enacted,  that  when  the  access  and  use  of  light  to  and  for  ^  twwity 
any  dwelling-house,  work-shop,  or  other  building,  shall  have  been  actually  enjoyed  years  and 
therewith  for  the  full  period  of  twenty  years  without  interruption,  the  right  thereto  forty  years 
shall  be  deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the  con-  Claim  to 
trary  notwithstanding,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  con  •  Ij  u?*  1. 
sent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing.  j^led  for 

IV.  And  be  it  further  enacted,  that  each  of  the  respective  periods  of  years  herein-  twenty 
before  mentioned  shall  be  deemed  and  taken  to  be  the  period  next  before  some  suit  yenrs,  in- 
or  action  wherein  the  claim  or  matter  to  which  such  period  may  relato  shall  have  ^^f^*^***^*®* 
been  or  shall  be  brought  to  in  question,  and  that  no  act  or  other  matter  shall  be  deemed  si^q^q  to 
to  be  an  interruption,  within  the  meaning  of  this  statute,  unless  the  same  shall  have  have  leen 
been  or  shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the  party  interrupt-  by  con- 
ed shall  have  had  or  shall  have  notice  thereof,  and  of  the  person  making  or  authoriz-  !^"^' 

ing  the  same  to  be  made.  wcnt'ioned 

V .  And  be  it  further  enacted,  that,  in  all  aetions  upon  the  case  and  other  plead-  periods  to 
ings,  wherein  the  party  claiming  may  now  by  law  allege  his  right  generally,  without  be  deemed 
averring  the  existence  of  buch  right  from  time  immemorial,  such  general  allegation  ^^^^^  ^^^} 
shall  still  bo  deemed  sufficient,  and,  if  the  same  shall  be  denied,  all  and  every  the  fj/^^^jafm '^ 
matters  in. this  act  mentioned  and  provided,  which  shall  be  applicable  to  the  case,  ^^  i^bich 
shall  be  admissible  in  evidence  to  sustain  or  rebut  such  allegation :  and  that  in  all  such  peri- 
pleadings  to  actions  of  trespass,  and  in  all  other  pleadings  wherein  before  the  passing  ods  rehite. 
of  this  act  it  would  have  been  neoessaiy  to  allege  the  right  to  have  existed  from  time  [  *713  ] 
^immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  therefore  as  of  right  by  the  1"  actions 
ooonpiers  of  the  tenement  in  respect  whereof  the  same  is  claimed  for  and  during  such  ^^    X. 

€^  the  periods  mentioned  in  this  act  as  may  be  applicable  to  the    case,  and  without  claimant 
claiming  in  the  name  or  right  of  the  owner  of  tiie  fee,  as  is  now  usually  done ;  and  if  may  al- 
ihe  other  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  lege  his 
contract,  agreement,  or  other  matter  herein  before  mentioned,  or  on  any  cause  or  matr  ^^S^^  e<^°* 
ter  of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoyment,  the  same  nt Va«ttt 
shall  be  speciijly  alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  m  pleas  to 
claiming,  and  shall  not  be  received  in  evidence  on  any  general  traverse  or  denial  of  trespass 
such  allegation.  ^^^  ^}^^ 

YI.  And  be  it  further  enacted,  that,  in  the  several  cases  mentioned  in  and  provid-  ^^J^^^°^' 
ed  for  by  this  act,  no  presumption  shall  be  allowed  or  made  in  favor  or  support  of  any  p^^ty  is 
elaim,  upon  proof  of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed,  for  any  sued  to  al- 
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2  &  8  W.  less  period  of  time  or  number  of  jean  than  fbr  snch  period  or  number  mentiooeci 
4,  c.  71.  £q  ^}j^g  1^^^  Qg  jQ^j  yyQ  applicable  to  the  case  and  to  the  nature  of  tho  claim, 
lege  bia  YH.  Provided  also,  that  the  time  during  which  any  person  otherwise  capable  of 
claim  from  resisting  any  claim  to  any  of  the  matters  before  mentioned^  shall  haye  been  or  fifaall 
memorial  ^  ^^  infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life,  or  during 
the  period  which  any  action  or  suit  shall  have  been  pending,  and  which  shall  have  been  diligent- 
mentioned  ly  prosecuted  until  abated  by  the  death  of  any  party  or  parties  thereto,  shall   be  ez- 
in  tills  act  eluded  in  the  computation  of  the  periods  hereinbefore  mentioned,  except  onlj  in 
lc"ed'   ^  I  ^^^^^  where  the  right  or  claim  is  hereby  declared  to  be  absolute  and  indefeasible, 
exccpiioijs  ^^^^'  Provided  always,  and  be  it  further  enacted,  that  when  any  land  or  water, 
or  other  upon,  over,  or  fiom  which  any  such  way  or  other  convenient  water  course  or  ns3  of 
matters  to  water  i^ball  have  been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held  u 
be  i-eplied  ([^^  ^^p  \yy  virtue  of  any  term  of  life,  or  any  term  of  years  exceeding  three  years  from 
(^^71 4  1  ^^^  granting  tlicreof,  the  time  of  the  enjoyment  of  any  'SUch  way  or  other  matter  aa 
Restrict.  1)^1*611^  Ifl^  before  mentioned,  during  the  continuance  of  such  term,  shall  be  excluded 
ing  the  '  ^^  ^^^  computation  of  the  said  period  of  forty  years,  in  case  the  claim  shall  within 
piesump.  three  years  next  after  the  end  or  sooner  determination  of  such  tenn  be  resisted  by 
tion  to  be  any  person  entitled  to  any  reversion  expectant  on  the  determination  thereof. 
Bu""^  K  of  ^^^  ^  ^^  further  enacted,  that  this  act  shall  not  extend  to  Scotland  or 
cKims'^  °  Ireland. 

heroin  be-  X.  And  be  it  further  enacted,  that  this  act  shall  commence  and  take  effect  on  the 

fore  pro-  first  day  of  Michaelmas  term  now  next  ensuing. 

Tided  for.  XI.  And  be  it  fturther  enacted,  that  this  act  maybe  amended,  altered,  or  repealed, 

l"^]^  during  this  present  session  of  parliament                                                         ^^ 

fants,  &o. 

What  time  •— — 

to  be  ex- 

P'"*'"'y  8  &  4  WiLi,.  Cap.  IV.  42. 

in  com  put- 

iiig  the 

term  of       An  Act  for  the  further  Amendment  of  the  Law,  and  the  better  Advancement  of 

forty  years      Jmtiee.  [14th  August,  1833.] 

appoiiiteU  WuKREAS  it  would  greatly  contribute  to  the  diminishing  of  expense  in  suits  in  the 
^^1^  *'  superior  Courts  of  common  law  at  Westminster  if  the  pleadings  therein  were  in  some 
Not  to  ex-  respects  altered,  and  the  questions  to  be  tried  by  the  jury  left  less  at  large  than  they 
tend  to  now  are  according  to  the  course  and  practice  of  pleading  in  several  forms  of  ^aetion  ; 
Scothind,  jjut  thig  cannot  l)e  conveniently  done  otherwise  tnan  by  rules  or  orders  of  the  judges 
Com!^  of  the  said  Conits  from  time  to  time  to  be  made,  and  doubts  may  arise  as  to  Sie 
mence-  power  of  the  said  judges  to  make  such  alterations  without  the  authority  of  parliament : 
ment  of  bo  it  therefore  enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice 
act.  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia* 

Act  may  xxx^xii  asscnibled,  and  by  the  authority  of  the  same,  that  the  judges  of  the  said  soperi* 
^  '  or  Courts,  or  any  eight  or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  Courts 

8  &  4  W.  shall  be  three,  shall  and  may,  by  any  rule  or  order  *to  be  from  time  to  time  by  them 
4,  c.  42.  made,  in  term  or  vacation,  at  any  time  within  five  years  from  the  time  when  this  Act 
Judges  to  s})aii  take  effect,  make  such  alterations  in  the  mode  of  pledging  in  the  said  Courts, 
ep  to  make  ^"^  ^^  ^^®  mode  of  entering  and  transcribing  pleadings,  judgments,  and  other  pro- 
alterations  ccodings  in  actions  at  law,  and  such  reguTationa  as  to  the  payment  of  costs,  and  oUier- 
in  the  wise  for  carrying  into  effect  the  said  alterations,  as  to  them  may  seem  expedient;  and 
mode  of  all  such  rules,  orders,  or  regulations  shall  be  laid  before  both  houses  of  parliament, 
pleading  |f  parliament  be  then  sitting,  immediately  upon  the  making  of  the  same,  or  if  parlia^ 
perior  *  ^^^^  ^®  "^^^  sitting,  then  within  five  days  after  the  next  meeting  thereof,  and  no  such 
Courts,  rule^  order,  or  regulation  shall  have  cfi^  until  six  weeks  after  the  same  shall  have 
&c.  been  so  laid  before  both  houses  of  parliarrent ;  and  any  rule  or  order  so  made  shdl, 

[  ^715  ]  from  and  after  such  time  aforesaid,  be  binding  and  obligatory  on  the  said  Courts, 
and  all  other  Courts  of  common  law,  and  on  all  Courts  of  error  into  which  tho  judg- 
ment of  the  said  Courts  or  any  of  tbjm  shall  be  carried  by  any  writ  of  error,  and  bo 
of  the  like  force  and  effect  as  if  the  provisions  contained  therein  had  been  expreaaly 
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enacted  by  parliament :  provided  always,  that  no  such  rule  or  order  flhaU  have  the  J  &  4  W. 
effect  of  depriving  any  person  of  the  power  of  pleading  the  general  issue,  and  giving     •  ®'  *^ 
the  special  matter  in  evidence,  in  any  case  wherein  he  is  now  or  hereafter  shall  be  Not  to  de- 
entitled  to  do  so  by  virtue  of  any  act  of  parliament  now  or  hereafter  to  be  in  force.      ^TJI^n*'*? 
11.  And  whereas  there  is  no  remedy  provided  by  law  for  injuries' to  the  real  estate  }J^  power 
of  any  person  deceased,  committed  in  his  lifetime,  nor  for  certain  wrongs  done  by  a  of  plead- 
person  deceased  in  his  lifetime  to  another  in  respect  of  his  property,  real  or  personal ;  ing  the  ^ 
for  remedy  thereof  be  it  enacted,  that  an  action  of  trespass,  or  trespass  on  the  case,  g«n«»^l  »•- 
as  the  case  may  be,  may  be  maintained  by  the  executors  or  administrators  of  any  ^xVcntort 

Eorson  deceased  for  any  injury  to  the  real  estate  of  such  person,  committecb  in  his  may  bring 
fetim3,  for  which  an  action  might  have  been  maintained  by  such  person,  so  as  such  actioDs  for 
injury  shall  have  been  committed  within  six  calendar  months  before  the  death  of  such  iQJuriefl  to 
deceased  person,  and  provided  such  action  shall  be  brought  within  one  year,  after  the  ^aJaJ^^jf 
death  of  such  psrson ;  and  the  damages  when  recovered,  shall  be  part  of  the  personal  ^jj^  ^^ 
estate  of  such  person;  and  further  that  an  action  of  trespass,  or  trespass  on  the  case,  ceased; 
as  the  case  may  be,  may  be  maintained  against  the  executors  or  administrators  of  any  and  ac- 
person  deceased  for  any  wrong  committed  by  him  in  his  lifetime  to  another  in  respect  ^°'  ^^\t 
of  his  property,  real  o(  personal,  so  as  such  injury  shall  have  been  committed  within  ggniost  ex- 
six  calendar  months  before  such  person's  death,  and  so  as  such  action  shall  be  brought  eoatora  for 
within  six  calendar  months  after  such  executors  or  administrators  shall  have  taken  an  iujury- 
upon  themselves  the  administration  of  the  estate  and  effects  of  such  person ;  and  the  |^  proper- 
damages  to  be  recovered  in  such  action  shall  be  payable  in  like  order  of  administra-  Z^J^^i*^' 
tion  as  the  simple  contract  debts  of  such  person.  by  their' 

m.  And  be  it  further  enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture  testator, 
of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and  all  Limitation 
actions  of  debt  or  scire  facias  upon  any  recognizance,  and  also  all  actions  of  debt  of  action 
upon  any  award  where  the  submission  is  not  by  specialty,  or  for  any  fine  due  in  re-  of  d«bt  on 
spect  of  any  copyhold  estates,  or  for  an  escape,  or  for  money  levied  on  any  Jiert  J^'t " 
jactaSy  and  all  actions  for  penalties,  or  damages,  or  sums  of  money  given  to  the  par-       ' 
ty  grieved,  by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or 
brought  at  any  time  after  the  end  of  'the  present  session  of  parliament,  shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereinafter  expressed,  and  not  after ; 
that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  cove- 
nant of  debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon 
recognizance,  within  ten  years  after  the  end  of  this  present  session  or  within  twenty 
years  after  the  cause  of  such  actions  or  suits,  but  not  after ;  the  said  actions  by  tho 
party  grieved,  one  year  after  the  end  of  this  present  session,  or  within  two  years  af- 
ter the  cause  of  such  actions  or  suits,  but  not  after ;  and  the  said  other  actions  with- 
in three  years  after  the  end  of  the  present  session,  or  within  six  years  after  the  cause 
of  such  actions  *or  suits,  but  not  after :  provided  that  nothing  herein  contained  T  ik^i^Q  1 
shall  extend  to  any  action  given  by  any  statute  where  the  time  for  bringing  such  ac- 
tion is  or  shall  be  by  any  statute  specially  limited. 

lY.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  is  or  are  or  shall  infants, 
be  entitled  to  any  such  action  or  suit,  or  to  such  scire  facias,  is  or  are  or  shall  femes  co. 
be,  at  the  time  of  any  such  cause  of  action  accrued,  within  the  age  of  twenty -one  ^^^*  *^ 
years,  feme  covert,  nan  compos  mentis,  or  beyond  the  seas,  then  such  person  or  per- 
*sons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence  tho  same 
within  such  times  after  their  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  returned  from  beyond  the  seas,  as  other  persons  having  no  such  impedi- 
ment should,  according  to  the  provision^  of  this  Act,  have  done ;  and  that  if  any  Absence 
person  or  persons  against  whom  there  shall  be  any  cause  of  action  is  or  are,  or  shall  °^  f  **^^' 
be  at  the  time  such  cause  of  action  accrued,  beyond  the  seas,  then  the  person  or  per-  ^^J^  ^^ 
sons  entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against  provided 
sneh  person  or  persons  within  such  times  as  are  before  limited  after  the  return  of  such  for. 
person  or  persons  from  beyond  the  seas. 

V.    Provided    always   that  if  any    acknowledgement  shall  have    been   made 

Vol.  I.  90 


716  AFPfiNBIZ. 

8  &  4  W.  either  by  writing    signed  hy   the  party  liable  by  virtue    of    wich   indentoTB, 
4,  e.  42.    epeoialty,   or    reoognizaoe,   or    his    agent,   or    bj   part    payment   or     part     sat- 
ProTitoin    is&ction    on  account  of   any  principal  or    interest  being  then  due  hereon,   it 
^seofao-  shall  and   may  be  lawful  for  the  person  or  persons^  entitled  to  such  actions  to 
^ffment      ^^^^E  ^^^  ^^  ^^^  action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be 
in  writing,  ^"^  within  twenty  years  after  such  acknowledgement  by  writing  or  part  payment  or 
or  bj  part  part  satisfaction  as  aforesaid^  or  in  case  the  person  or  persons  entitled  to  such  action 
payment     shall   at  the  tune  of  such  acknowledgement  be  under  such  disability  as  aforesaid, 
or  the  party  making  such  acknowledgement  be,  at  the  time  of  making  the  same,  be- 
yond the  seas,  then  within  twenty  years  of  such  disability  shall  have  ceased  as  afore- 
said,  or  the  party  shall  have  returned  from  beyond  seas,  as  the  case  may  be ;  and 
the  plaintiff  or  plainti£&  in  any  such  action,  or  any  indenture,  specialty,  or  recog- 
nizance, may,  by  way  of  replication,  state  such  acknowledgment,  and  that  such  ac- 
tion was  brought  within  the  time  aforesaid,  in  answer  to  a  plea  of  this  statute. 
The  Umi-        VI.  And  nevertheless  be  it  enacted,  that  if  in  any  of  the  said  actions  judgmeDt  be 
tAtion  af-    given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the 
ter  Jodg.     plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the  judgment  be   given 
ocu?^w  "^      against  the  plaintiff,  and  he  take  nothing  by  h'ls  plaint,  writ,  or  bill,  or  if  in  any  of  the 
revenecL     ^^^  actions  the  defendant  shall  be  outlawed,  and  ^all  after  fe verse  the  outlawry, 
that  in  all  such  cases  the  party  plaintiff,  hL<  executors  or  administrators,  as  the  ca^e 
No  part  of  shall  require,  may  commence  a  new  action  or  suit  from  time  to  time  within  a  year 
the  united   after  such  judgment  reversed,  or  such  judgment  given  against  the  plaintiff,  or  out- 
kingdom,    lawry  reversed,  and  not  after. 

dwined  ^^^*  ^^^  ^  ^*  further  enacted,  that  no  part  of  the  united  kingdom  of  Great 

bejond  Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark» 
the  seas  nor  any  Island  adjacent  to  any  of  them,  being  part  of  the  dominions  of  his  Majesty, 
within  the  shall  be  deemed  to  be  beyond  the  seas  within  the  meaning  of  this  Act  or  of  the 
"®*"J°*  Act  passed  in  the  twenty -first  year  of  the  reign  of  King  James  the  first,  intituled 
Rfstric-  "  'A.n  Act  for  limitation  of  Actions,  and  for  avoiding  of  Suits  of  law." 
lion  as  to  VIII.  And  be  it  further  enacted,  that  no  plea  in  abatement  for  the  non -joinder 
plea  of  any  person  as  a  co-defendant  shall  be  allowed  •in  any  Court  of  common  law,  unless 

in  abate-  |f.  ^y^^n  ^^  stated  in  such  plea  that  such  person  is  resident  within  the  jurisdiction  of 
mmloinder  ^^  Court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated  with  oon- 
of  u  co-<le-  lenient  certainty  in  an  affiaavit  verifying  such  plea. 

fendant.  IX.     And  be  it  further  enacted,  that  to  any  plea  in  abatement  in  any  Court  of 

Reply  of  la^  of  the  non  joinder  of  another  person  the  plaintiff  may  reply  that  such  person 
plaintiff  to  ij^g  ^^gjj  discharged  by  bankruptcy  and  certificate,  or  under  an  Act  for  the  Relief 
abatement   0^  Insolvent  Debtors. 

of  non-  *X.  And  be  it  further  enacted,  that  in  all  cases  in  which  after  such  plea  in  abate- 

;oinder.  ment  the  plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue  thereon. 
*7n  J  commence  another  action  against  the  defendant  or  defendants  in  the  action  in  which 
.  'revision  g^Q\^  pi^^  Jq  abatement  shall  have  been  pleaded,  and  the  person  or  persons  named  in 
of  subee^*^  ^^^  P^®*  ^^  abatement  as  joint  contractors,  if  it  shall  appear  by  the  pleadings  in 
queiit  pro-  ^^^^  subsequent  action,  or  on  the  evidence  at  the  trial  thereof,  that  all  the  original 
ceedings  defendants  are  liable,  but  that  one  or  more  of  the  persons  named  in  such  plea  in 
against  abatement  or  any  subsequent  plea  in  abatement  are  not  liable,  as  a  contracting  party 
the  per-  ^^  parties,  the  plaintiff  shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdict 
named  in  *^^  judgment,  as  the  case  may  be,  against  the  other  defendant  or  defendants  who  * 
R  plea  in  shall  appear  to  be  liable ;.  and  every  defendant  who  is  not  so  liable  shall  have  judg- 
ab.Ht»-  mcnt,  and  shall  be  entitled  to  his  costs  as  a^inst  the  plaintiff  who  shall  be  allowed 
meat  the  same  as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  have 

so  pleaded  in  abatement  the  non-joinder  of  such  person  ;  provided  that  any  such  de- 
fendant who  shall  have  so  pleaded  in  abatement  shall  be  at  liberty  on  the  trial  to 
adducQ  evidence  of  the  liability  of  the  defendants  named  by  him  in  such  plea  in 
abatement. 

XL  And  be  it  further  enacted,  that  no  nlea  in  abatement  for  a  misnomer  shaL  be 
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aDowed  in  any  ponooal  notion,  but  that  in  all  oases  in  whioh  a  misnomer  would  but  8  &  4  W. 
for  this  Act  havo  been  by  law  pleadable  in  abatement  in  snob  aotioDS,  the  defendant  ^*  ^*  ^ 
idudl  be  at  liberty  to  cause  the  deolaration  to  be  amended,  at  the  costs  of  the  plain-  Misnomer 
tiff,  by  inserting  the  right  name,  upon  a  judge's  summons  founded  on  an  affidavit  of  '^^^?.^ 
the  right  name ;  and  in  ease  such  summons  shall  be  disohai^ed,  the  costs  of  such  ap-  |^^^^ 
plication  shall  be  paid  by  the  party  applying,  if  the  judge  shall  think  fit  ment, 

XII.  And  be  it  further  enacted,  that  in  all  actions  upon  bills  of  exchange  or  prom-  ,  . .  .     ^ 
isscHry  notes,  or  other  written  instnunents,  any  of  the  parties  to  which  are  designated  Q^mes 
by  the  initial  letter  or  letters  or  some  contraction  of  the  christian  or  first  name  or  may  be 
names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and^n  the  process  or  in  sotue 
declaration,  to  designate  each  person  by  the  same  initial  letter  or  letters  or  contraction  ^^^^^' 
of  the  christian  or  first  name  or  names  instead  of  stating  the  christian  or  first  name  or 
names  in  full.  ,^^T'5 

XIU.    And  be  it  further  enacted,  that  no  wager  of  law  shall  be  hereafter  al-  abolished. 
lowed.  Action  of 

XIY,   And  be  it  farther  enacted,  that  an  action  of  debt  on  simple  contract  debt  oa 
shall  be  maintainable  in  any  Court  of  common  law  aeainst  any  executor  or  ad-  simple 
ministrator.  *  ^°^^^*- 

XV.  And  whereas  it  is  expedient  to  lessen  the  expense  of  the  proof  of  written  or  ^°''?'\*^ 
printed  documents,  or  copies-  thereof,  on  the  trial  of  causes ;  be  it  further  enacted,  to^makr* 
that  it  shall  and  may  be  lawful  for  the  said  judges,  or  any  such  eight  or  more  of  regain, 
them  as  aforesaid,  at  any  time  within  five  years  after  this  Act  shall  take  efibct,  to  tions  as  to 
make  regulations  by  general  rules  or  orders,  from  time  to  time,  in  term  or  in  vaca-  the  admis* 
tion,  touching  the  voluntary  admission,  upon  an  application  for  that  purpose  at  a  rea-  ^^^?^' 
aonable  time  before  the  trial,  of  one  party  to  the  other  of  all  such  written  or  printed  dooaments. 
documents,  or  copies  of  documents,  as  are  intended  to  be  ofifered  in  evidence  on  the 
said  trial  by  the  party  requiring  such  admission,  and  touching  the  inspection  thereof 
before  such  admission  is  made,  and  touching  the  costs  which  may  be  incurred  by  the 
proof  of  such  documents  or  copies  on  the  trial  of  the  cause,  in  cas&of  the  omitting  to 
apply  for  such  admission,  or  the  not  producing  of  such  documents  or  copies  for  the 
purpose  of  obtaining  admisHion  thereof,  or  of  the  refusal  to  make  such  admission,  as 
the  case  may  be,  and  as  to  the  said  judges  shall  seem  meet ;  and  all  such  rules  and 
orders  shall  be  binding  and  obligatory  in  all  Courts  of  common  law,  and  of  the  like 
force  as  if  the  provisions  therein  contained  had  been  expressly  enacted  by  pax- 
liament. 

XYI.  And  whereas  it  would  also  lessen  the  expense  of  the  trials  and  prevent  do-  ^^rits  of 
lay  if  such  writs  of  inquiry  as  hereinafter  mentioned  were  executed,  and  such  issues  *°^i"^^v 
as  hereinafter  mentioned  were  tried,  before  the  sheriff  of  the  county  where  the  venue  ^i^^^nit  8  & 
is  laid ;  be  it  therefore  enacted,  that  all  writs  issued  ''^under  and  by  virtue  of  the  9  Will.  8, 
statute  passed  in  session  of  parliament  held  in  the  eighth  and  ninth  years  of  the  reign  c  11,  to  be 
of  King  WQliam  the  Third,  intituled  *'  An  Act  for  the  better  preventing  frivolous  and  5^?"*^ 
vexatious  Suits,''  shall,  unless  the  Court  where  such  action  is  pending,  or  a  judge  of  ^YierSi   ^ 
one  of  the  said  superior  Courts,  shall  otherwise  order,  direct  ihe  sher^of  the  county  unless* 
where  the  action  shall  be  brought  to  summon  a  jury  to  appear  before  such  sheriff,  in-  otherwise 
stead  of  the  justices  or  justice  of  assize  or  nisi  prius  of  tnat  county,  to  inquire  of  the  ordered, 
truth  of  the  breaches  suggested,  and  assess  the  damages  that  the  plaintiff  E^all  have  [  4f718  1 
sustained  thereby,  and  shall  command  the  said  sheriff  to  make  return  thereof  to  the    • 
Court  from  whence  the  same  riiall  issue  at  a  day  certain,  in  term  or  in  vacation,  in 
such  writ  to  be  mentioned  ;  and  such  proceedings  shall  be  had  after  the  return  of  p 
such  writ  as  are  in  the  said  statutes  in  that  behalf  mentioned,  in  like  manner  as  if  ^jrect  is- 
such  writ  had  been  executed  before  a  justice  of  assise  or  nisi  prius.  sues  join. 

XYII.  And  be  it  further  enacted,  that  in  any  action  depending  in  any  of  the  said  ed  iu  oer- 
snperior  Courts  for  any  debt  on  demand  in  which  the  sum  sought  to  be  recovered,  'I^"*  *^ 
and  indorsed  on  the  writ  of  summons,  shall  not  exceed  twenty  pounds,  it  shall  be  ^^^  ^J^ 
lawful  for  the  Court  in  such  suit  shall  be  depending,  or  any  judge  of  any  of  the  said  fore  the 
donrts,  if  such  court  or  judge  shall  be  satisfied  that  the  trial  will  not  involve  any  sheriff  or 
difficult  question  of  fact  or  law,  and  suoh  Court  or  judge  shall  think  fit  so  to  do,  to  (^ny  judgp. 
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8  &  4  W.  order  and  direct  that  tbe  issue  or  btnes  joined  ahali  be  tried  before  tbe  sbcriff  of  the 
4,  e.  42.  county  where  tbe  action  is  broogbt,  or  any  judge  of  any  Court  of  record  far  the  ib- 
Upon  tlie  covefy  of  debt  in  such  county,  and  for  that  purpoee  a  writ  shall  issue  dircoted  to  soek 
^^'^'^i  ^  shcrifl;  commanding  bim  to  try  sneb  issue  or  issues,  by  a  jury  to  be  summooed  by 
qnifT  or  a  ^^"^*  ^^^  ^  return  such  writ,  with  the  finding  of  the  jury  thereon  indorsed,  at  a  day 
trial  of  is-  <^i^dint  in  term  or  in  vacation,  to  be  named  in  suoh  writ;  and  thereupon  such  elieriff 
sacs,  or  judge  shall  summon  a  jury,  and  shall  proceed  to  try  sueh  issue  or  issues. 

Judgment  X  V  III.  And  be  it  further  enacted,  that  at  the  return  of  any  suoh  writ  of  inqniiy* 
^  a  \^°"  'or  writ  for  the  trial  of  suoh  issue  or  issues  aforesaid,  costs  shaU  be  taxed,  judgment 
&0.  '  Bigncd,  and  execution  issued  forthwith,  unless  the  sheriff  or  his  deputy  before  whom 

Sheriff,  as  such  writ  of  inquiry  may  be  executed,  or  suoh  sheriff,  deputy  or  judge,  before  whom 
to  such  i8>  such  trial  shall  be  htd,  shall  certify  under  his  hand  upon  such  writ  that  judgment 
sues,  to  ought  not  to  be  signed  until  the  defendant  shall  have  bad  an  opportunity  to  spply  to 
like\ower  ^^^  Court  for  a  now  inquiry  or  trial,  or  a  judge  of  any  of  the  said  Courts  shall  Uiink  fit 
as  judges  ^o  order  that  judgment  or  execution  shall  be  stayed  till  a  day  to  be  named  in  sueh  or- 
at  nisi  der;  and  the  yerdict  of  suoh  jury  on  the  trial  of  such  issue  or  issues  shall  be  as  val- 
pritts.  j^  aud  ^f  l}^Q  1{)^q  (q^qq  ^^  i^  verdict  of  a  jury  at  nisi  prius ;  and  the  sheriff  or  his  de- 

puty, or  judge,  presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the  like  powers 
with  respect  to  amendment  on  such  trial  as  are  hereinafter  given  to  judges    at 
nisi  prius. 
Provisions       XlX.  Provided  also,  that  all  and  every  tbe  provisions  oontained  in  the  statute 
cf  7  to  ^1  ^^^  ^^^  passed  in  the  firat  year  of  the  reign  of  his  present  Majesty,  intituled  '*  An 
tend  to    *  ^^^  ^^^  ^®  ™^^  Speedy  Judgment  and  Execution  in  Actions  brought  in  his  Maje»> 
suoh  writs  ty's  Courts  of  Law  at  Westminster,  and  in  the  Court  of  Common  Pleas  of  the  Coontj 
of  inquiry    Palatine  of  Lancaster,  and  for  amending  the  Law  as  to  judgment  on  a  Cognovit,  Ac^ 
and  issues,  lifjn^i  iq  Gases  of  Bankruptcy,"^  shall,  so  far  as  the  same  are  applicable  thereto*  be 
extended  and  applied  to  judgments  and  exeoutions  upon  such  writs  of  inquiry 
and  writs  for  the  trial  of  issues,  in  like  manner  as  if  the  same  were  expressly  re-enact* 
ed  herein. 
Sheriffs  to       ^^'  ^"^  ^  ^^  further  enacted,  that  from  and  after  the  first  day  of  June,  one 
name  dep-  thousand  eight  hundred  and  thirty -three,  the  sheriff  of  each  county  in  England  and 
uties  to  be  Wales  shall  severally  name  a  sufficient  deputy,  who  shall  be  resident  or  have  an  06' 
mident  in  g^  within  one  mile  from  the  Inner  Temple  Hall,  for  the  receipt  of  writs,  granting 
warrants  thereon,  making  returns  thereto,  and  accepting  of  all  rules  and  orders  to  be 
made  on  or  touching  the  execution  of  any  process  or  writ  to  be  directed  to  such 
sheriff. 

1^^719  1  *^XL  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  defendant  in  all 
efendant  personal  actions,  (except  actions  for  assault  and  battery,  folse  imprisonment,  libel, 
to  be  al-  slander,  malicious  arrest  or  prosecution,  criminal  oonveraation,  or  debauching  of  the 
lowed  to  plaintiff's  daughter  or  servant,)  by  leave  of  any  of  the  said  superior  Courts  where 
pay  mon-  ^^^^  action  is  pending,  or  a  judge  of  any  of  the  said  superior  Courts,  to  pay  into 
Court  in  Court  a  sum  of  money  by  way  of  compensation  or  amends,  in  such  manner  and  un.> 
certain  ao-  der  such  regulations  as  to  the  payment  oi  costs  and  the  fonn  of  pleadings  as  the  said 
tions  by  judges,  or  sueh  eight  or  more  of  them  as  aforesaid,  shall,  by  any  rules  or  orders  bj 
Judge's  or-  |.^g,„  ^  \^  f^^  ^^^  ^  ^m^  made,  order  and  direct. 

^^*  XXIf*.  And  whereas  unnecessary  delay  and  expense  is  sometimes  occasioned  by 

Power  io     ^^  ^^^  ^^  ^'^^^  actions  in  the  oounty  where  the  cause  of  action  has  arisen  ;  be  it  there- 

direot  lo-     ^^^  enacted,  that  in  any  action  depending  in  any  of  the  said  superior  Courts,  the 

cal  actions  venue  in  which  is  by  law  local,  the  Court  in  which  such  action  shall  be  depending^ 

to  be  tried  or  any  judge  of  any  of  the  said  Courts,  may,  on  the  application  of  either  party,  or- 

^  ^Y        ^^^  ^^^  i^ue  to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  any  other  county  or 

^  ^'       place  than  that  in  which  the  venue  is  laid ;  and  for  that  purpose  any  such  Court  or 

Judge  may  order  a  suggestion  to  be  entered  on  the  record,  that  the  trial  may  be  more 

conveniently  had,  or  writ  of  inquiry  executed,  in  the  oounty  or  place  where  the  same 

is  ordered  to  take  place. 

XXm.  And  whereas  great  expense  is  often  incurred,  and  delay  or  failure  of  jui^ 
tioe  takes  place,  at  trials,  by  reason  of  Yariances  as  to  some  particular  or  partieulaii 
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proof  and  Ibe  reeord,  or  setting  fbrth  on  the  record  or  document  on  which  3  &  4  W. 
Ad,  of  contracts,  oustoms,  prescriptions,  names,  and  other  matters  or  cir-  ^>  ^*  ^^* 


botween  the 
the  trial  is  had, 

cnmstanoes  not  material  to  the  merits  of  the  case  and  by  the  mis-statement  of  which  Allowing 
the  opposite  party  cannot  have  been  prejudiced,  and  the  same  cannot  in  any  case  be  ^°>®°^' 
amended  at  tlie  trial,  except  where  the  variance  is  between  any  matter  in  writing  or  bl^^-^j^ 
in  print  produced  in  evidence  and  the  record  :  and  whereas  it  is  expedient  to  allow  ia  the  reo- 
such  amendraente  as  hereinafter  mentioned  to  be  made  on  the  trial  of  the  ord  in  cer- 
caose ;  be  it  therefore  enacted,  that  it  shall  be  lawful  for  any  Court  of  Record,  hold-  ^^^^  <^^ 
ing  plea  in  civil  actions,  or  any  judge  sitting  at  nisi  prius,  if  such  Court  or  judge  shall 
see  fit  so  to  do,  to  cause  the  record,  writ  or  document  on  which  any  trial  may  be 
pending  before  any  such  Court  or  judge,  in  any  civil  action,  or  in  any  information  in 
the  nature  of  a  quo  warranto^  or  proceedings  on  a  mandamus,  when  any  variance 
shall  appear  between  the  proof  and  the  recital  or  setting  forth  on  the  record,  writ,  or 
document  on  which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription, 
name,  or  other  matter,  in  any  particular  or  particulars  in  the  judgment  of  such  Court 
or  judge  not  material  to  the  merits  of  the  case,  and  by  which  the  opposite  party  can- 
not have  been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defense,  to  be 
forthwith  amenoed  by  some  officer  of  the  Court  or  otherwise,  both  in  the  part  of  the 
pleadings  where  such  variance  occurs,  and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms  as  to  payment  of  colts  to 
the  other  party,  or  postponing  the  trial  to  be  had  before  the  same  or  another  jury,  or 
both  payment  of  oosts  and  postponement,  as  such  Court  or  judge  shall  think  reason- 
able ;  and  in  case  such  variance  shall  be  in  some  particular  or  particulars  in  the 
judgment  of  such  Court  or  judge  not  material  to  the  merits  of  the  case,  but  such  as 
that  the  oppo»te  party  may  have  been  prejudiced  thereby  in  the  conduct  of  his  ao- 
tion,  prosecution,  or  defense^  then  such  Court  or  judge  shall  have  power  to  cause  the 
same  to  be  amended,  upon  payment  of  costs  to  the  other  party,  and  withdrawing  the 
record  or  postponing  the  trial  as  aforesaid,  as  such  Court  or  judge  shall  think  reason- 
able ;  and  after  any  such  amendment  the  trial  shall  proceed,  in  case  the  same  shall 
be  proceeded  with,  in  the  same  manner  in  all  respects,  both  with  respect  to  the 
liability  of  witnesses  to  be  indicted  for  perjury,  and  otherwise,  as  if  no  such  variance 
had  appeared ;  and  in  case  such  trial  shall  be  had  at  nisi  prius  or  by  virtue  of  such 
writ  as  aforesaid,  the  order  for  the  amendment  shall  be  indorsed  on  the  postea  or  the 
writ,  *a8  the  case  may  be,  and  returned  together  with  the  record  or  writ,  and  there-  [  '^1^720  ] 
upon  such  papers,  roUs,  and  other  records  of  the  Court  from  which  such  record  or 
writ  issued,  as  it  may  be  necessary  to  amend,  shall  be  amended  accordingly  ;  and  in 
case  the  trial  shall  be  had  in  any  Court  of  Record,  then  the  order  for  amendment 
shall  be  entered  on  the  roll  or  other  document  upon  which  the  trial  shall  be  had ; 
provided  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  the  decision  of 
such  judge  at  nisi  prius,  sheriflT,  or  other  officer,  respecting  his  allowance  of  any  such 
amendment,  to  apply  to  the  Court  from  which  such  record  or  writ  issued  for  a  pew 
trial  upon  that  ground,  and  in  case  any  such  Court  shall  think  such  amendment  im- 
proper, a  new  trial  shall  be  granted  accordin^y,  on  such  terms  as  the  Court  shall 
think  fit,  or  the  Court  shall  mAke  such  other  order  as  to  them  may  seem  meet. 

XXIV.  And  be  it  further  enacted,  that  the  said  Court  or  judge  shall  and  may,  if  ^P-^^  ^^^ 
they  or  he  think  fit,  in  all  such  oases  of  variance,  instead  of  caasing  the  record  or  ^p^u^^e ' 
document  to  be  amended  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  aceor-  to  direct 
ding  to  the  evidence,  and  thereupon  such  finding  shall  be  stated  on  such  record  or  the  facts 
document,  and  notwithstanding  the  finding  on  the  issue  joined,  the  said  Court  or  the  ^^  ^ 
Court  from  which  the  record  has  issued  shall,  if  they  shall  think  the  said  variance    .".V    ^^ 
immaterial  to  the  merits  of  the  case,  and  the  mis-statement  such  as  could  not  have 
prejudiced  the  opposite  party  in  the  conduct  of  the  action  or  defence,  give  judgment 
according  to  the  very  right  and  judgment  of  the  case. 

XXV.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  parties  in  any  ac-  Power  to 
tion  or  information,  after  issue  joined,  by  consent  and  by  order  of  any  of  the  judges  *^^^^.^ 
of  the  said  superior  Coiurt,  to  state  the  facts  of  the  case,  in  the  fort6  of  a  special  case,  ^'^^  ^j^f^ 
for  the  opinion  of  the  Court,  and  to  agree  that  a  judgment  shall  be  entered  for  the  plain-  out  pro- 
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tlBT  or  defendant,  by  confession  or  of  noUe  prosequi^  immeiiately  after  the 

of  tho  case,  or  otherwise  as  the  Court  maj  thbk  fit ;  and  jodgmeiik  shall  foe  eoterad 

accordingly. 

XKVI.  And  in  order  to  render  the  rejection  of  iritneases  on  the  groand  of  inter- 
est less  frequent,  be  it  further  enacted,  that  if  any  witness  shall  be  objeeted  to  as  m- 
competent  on  the  ground  that  the  verdict  or  judgment  in  the  actioo  on  which  it  afaall 
be  proposed  to  examine  him  would  be  admis^ble  in  evidence  for  or  agpiinst  hia. 
such  witnesses  shall  nevertheless  be  examined,  but  in  that  case  a  verdict  or  jadgmeot 
in  that  action  in  favor  of  the  party  on  whose  behalf  he  shall  have  been 
shall  not  be  admissible  in  evidence  for  him  or  any  one  claiming  under  him, 
shall  a  verdict  or  judgment  against  the  party  on  whose  behalf  he  shall  hare 
examined  be  adaiissible  in  evidence  against  him  or  any  one  claiming  under  hioL 

XX  V£I.  And  be  it  further  enacted,  that  the  name  of  every  witness  objected  to  as 
incompetent  on  the  ground  that  such  verdict  or  judgment  would  be  admissible  in  evi- 
dence for  or  against  bim,  shall  at  the  trial  bo  endorsed  on  the  record  or  doeament  oa 
which  tho  trial  shall  be  had,  together  with  tho  name  of  the  party  on  whose  behalf  he 
was  examined,  by  some  officer  of  the  Court,  at  the  request  of  either  party,  and  shall 
be  afterwards  entered  on  the  record  of  the  judgment ;  and  such  endorsemeBt  cr  en- 
try shall  be  sufficient  evidence  that  such  witness  was  eitamined  in  any  Buhsoqneiit 
proceeding  in  which  the  verdict  or  judgment  shall  be  offered  in  evidence. 

XXVIII.  And  be  it  further  enacted,  that  upon  all  debts  or  sums  eertain,  paya- 
ble at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  in- 
quisition of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a 
rate  not  exceeding  the  current  rate  of  interest  from  the  time  when  suoh  debts  or 
sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  writ- 
ten instrument  at  a ,  certain  time,  or  if  pyablo  otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been  made  in  writing,  so  as  suoh  demand  ahatt 
give  notice  to  tho  debtor  that  interest  will  be  claimed  from  the  date  of  suoh  demand 
nntil  the  term  of  payment ;  provided  that  interest  shaU  be  payaUe  in  aU  eases  in 
which  it  is  now  payable  by  law. 

*XXIX.  And  be  it  further  enacted,  that  the  jury  on  the  trial  of  any  issue,  or  oa 
any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the  natam 
of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of  the  coovernon  cr 
seizure,  in  all  actions  of  trover  or  trespass  lie  bonis  asportatis,  and  over  and  above 
the  money  recoverable  in  all  actions  on  policies  of  iassuraaoe  made  after  the  passiiig 
of  this  Act 

XXX  And  bo  it  further  enacted,  that  if  any  person  diall  sue  out  any  writ  of  er- 
ror upon  any  judgment  whatsoever  given  in  any  Court  in  any  action  personal,  and 
the  Court  of  error  shall  give  judgment  for  the  defendant  thereon,  then  interest  shall 
be  allowed  by  the  Court  of  error  for  such  time  as  execution  has  been  delayed  by  sadi 
writ  of  error,  for  the  delaying  thereof. 

XXXL  And  be  it  further  enacted,  that  in  every  action  brought  by  any  ezecoftor 
or  administrator  in  right  of  the  testator  or  intestate,  such  executor  or  administrator 
shall,  unless  the  Court  in  which  such  action  is  brought,  or  a  judge  of  any  of  the  sud 
superior  Courts  shall  otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in  ease 
of  Doing  nonsuited  or  a  verdict  passing  against  the  plaintifif,  and  in  all  other  oases  ill 
which  he  would  be  liable  if  such  plaintiff  were  suing  in  his  own  right  upon  a  eanae 
of  action  accruing  to  himself ;  and  the  defendant  shall  have  judgment  for  costs,  and 
they  shall  be  recovered  in  like  manner. 

XXXII.  And  be  it  further  enacted,  that  where  several  persons  shall  be  made  de- 
fendants in  any  personal  action,  and  any  one  or  more  of  them  shall  have  a  tiotti 
prosequi  entered  as  to  him  or  them,  ox  upon  the  trial  of  such  action  shall  have  a 
verdict  pass  for  him  or  them,  every  such  person  shall  have  judgment  for  and  recover 
his  reasonable  costs,  unless,  in  the  case  of  a  trial,  the  judge  before  whom  such  cense 
shall  be  tried  shall  certify  upon  the  record  undor  his  hand,  that  there  was  a  reasona- 
ble cause  for  making  such  person  a  defendant  in  such  action. 

XXXIII.  And  be  it  further  enaui;oi,  that  where  any  no^  prosequi  shall  have 
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been  entered  upon  any  count,  or  as  to  part  of  any  declaration,  the  defendant  shall  8  &  4  W. 
be  entitled  to,  and  have  judgment  for,  and  recover  his  reasonable  costs  in  that  be-  4>  o*  42* 
half.  Whew 

XXXTV.  And  be  it  further  enacted,  that  in  all  writs  of  scire  facias  the  plaintiff  nolle  pro^^ 
obtaining  judgment  or  an  award  of  execution  shall  recover  his  costs  of  suit  upon  a  *2"*  enter- 
judgment  by  default  as  well  an  upon  a  judgment  after  plea  pleaded  or  demurrer  any^connt 
joined ;  and  that  where  judgment  shall  be  given  either  for  or  against  a  plaintiff  or  &<$. 
demandant,  or  for  or  against  a  defendant  or  tenant  upon  any  demurrer  joined  in  any  Plaiutiff 
action  whatever,  the  party  in  whoso  favor  such  judgment  shall  be  given  shall  also  *".  «<?*'"«/«• 
have  judgment  to  recover  his  costfl  in  that  behalf.  Dla?nn°tf  or 

XXXV.  And  whereas  it  is  provided  in  and  by  a  statute  passed  in  the  sixth  year  defendsint 
of  the  reign  of  his  late  Majesty,  intituled  '•  An  Act  for  consolidating  and  amending  on  demur- 
the  Law  relative  to  Jurors  and  Juries,"  that  the  person  or  party  who  shall  apply  for  '"©«•,  to 

a  special  jury  shall  pay  the  fees  for  striking  such  jury,  and  all  the  expenses  occasioned  ^*^®  *^** 
by  the  trial  of  the  cause  by  the  same,  and  shall  not  have  any  further  or  other  allow-  special  ju- 
ance  for  the  same,  upon  taxation  of  costs,  than  such  person  or  party  would  be  entitled  ries  in 
unto  in  case  the  cause  had  been  tried  by  a  coii.mon  juiy,  unless  the  jury  before  whom  case  of  a 
the  cause  is  tried  shall,  immediately  after  the  verdict,  certify  under  his  hand,  upon  5**^****^*' 
the  back  of  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a  special  jury :  59  ' 
and  whereas  the  raid  provision  does  not  apply  to  the  cause  in  which  the  plaintiff  has 
been  nonsuited,  and  it  is  expedient  that  the  judge  should  have  such  power  of  certify- 
ing as  well  when  a  plaintiff  is  nonsuited  as  when  he  has  a  verdirt  against  him  ;  be  it 
therefore  enacted,  that  the  said  provisions  of  the  said  last-mentioned  act  of  parlia- 
ment, and  everything  therein  contained,  shall  apply  to  cases  in  which  the  plaintiff 
shall  be  nonsuited  as  well  as  to  cases  in  which  a  verdict  shall  pass  against  him. 

XXXVI.  And  whereas  it  would  tend  to  the  better  dispatch  of  business,  and  would  m^^rrejcu- 
be  more  convenient,  and  better  assimilate  the  practice  and  promote  uniformity  in  the  lations  as 
allowance  of  costs,  if  the  officers  on  the  plea  side  of  *the  Courts  of  King's  Bench  and  to  the  oflS- 
Ezobequer,  and  the  officers  of  the  Court  of  Common  Pleas  at  Westminster,  who  now  «™  of 
perform  the  duties  of  taxing  costs,  were  to  be  empowered  to  lay  costs  which  have  arisen  ^q    \   ^ 
or  may  arise  in  each  of  the  said  Courts  indiscriminately;  be  it  therefore  enacted,  that  westmin- 
it  shall  be  lawful  for  the  judges  of  the  said  Courts,  or  such  eight  or  more  of  them  ster  tax- 
aforesaid,  by  any  rule  or  order  to  be  from  time  to  time  made  in  term  or  vacation,  to  ing  costn. 
make   such   regnlations  for  the   taxation  of  costs   by   any  of  the  said  officers  of  [•  *722  j 
the  said   Courts  indiscriminately  as    to    them   may    seem    expedient,   although 

such  costs  may  not  have  arisen  in  respect  of  business  done  in  the  Court  to  which  such  „ 
officer  belongs,  and  to  appoint  some  convenient  place  in  which  the  business  of  taxa-  ^^  lessor 
tiion  shall  be  transacted  for  all  the  said  Courts,  and  to  alter  the  same  when  and  as  it  may  dis. 
may  seem  to  them  expedient.  train  for 

XXX Vn.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  exccutore  or  ?r^,^r®  *"* 
andministrators  of  any  lessor  or  landlord  to  distrain  upon  the  lands  demised  for  ^.J^^*  ^" 
any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  such  lessor  or  landlord  in  his  Arrears 
lifetime,  in  like  manner  as  such  lessor  or  landlord  might  have  done  in  his  lifetime.      may  be 

XXXVIII.  And  be  it  farther  enacted,  that  such  arrearages  may  be  distrained  for  distrained 
after  the  end  or  determination  of  such  terra  or  lease  at  will,  in  the  same  manner  as  if  *?'"  J^q^J^. 
SQch  term  or  lease  had  not  been  ended  or  determined  ;  provided  that  such  distress  ^f^^^  ^^ 
be  made  within  the  space  of  six  calendar  months  after  tlie  determination  of  such  term  termina- 
or  lease,  and  during  the  continuance  of  the  possession  of  the  tenant  from  whom  such  tion  of 
arrears  become  due  :  provided  also,  that  all  and  every  the  powers  and  provisions  in  ^ '?^' . 
the  several  ^atutes  made  relating  to  distresses  for  rent  shall  be  applicable  to  the  dis-  gion°to  ar- 
tresses  so  made  as  aforesaid.  bitration 

XXXIX.  And  whereas  it  is  expedient  to  render  references  to  arbitration  moro  ef-  by  rule  of 
fectuai ;  be  it  further  enacted,  that  the  power  and  authority  of  any  arbitrator  or  um-  Court,  &<x 
pire  appointed  by  or  in  pursuance  of  any  ru'e  of  Court,  or  judge's  order,  or  order  of  "gJo^cable ' 
nisi  prius,  in  any  aotion  now  brought  or  which  shall  be  hereafter  brought,  or  by  or  without 
in  pursuance  of  any  submission  to  reference  containino:  an  agreement  that  such  sub-  leave  of 
KiiBsbn  shall  be  made  a  rale  of  any  of  his  majesty's  Courts  of  Record,  shall  not  b«  ^^^  Court 


T22 


APPENDIX. 


8&4W. 
4,0.42. 


Power  to 

compel 

the 

attend- 

ftDce  of 

witneeses. 


*723J 

•ower  for 
the  arbi- 
trators un* 
der  a  rule 
of  Coart  to 
adniiuister 
path. 


Power  of 
gntnting 
tommlfl- 
iiona  to 
take  a6i- 
davits  to 
txtend  to 
(Scotland 
and  Ire" 
laud. 


reyocable  by  any  party  to  suoh  reference  without  the  leave  of  ihe  Coart  bj  wliiefa 
such  rule  or  order  shall  be  made,  or  whkh  shaU  be  mentiODed  in  such  sabmiflrion,  or 
by  leave  of  a  judge  ;  and  the  arbitrator  or  umpire  shall  and  may  and  is  hereby  re- 
quired to  proceed  with  reference  nothwithstanding  any  such  revocation,  and  to  make 
such  award,  although  the  person  making  snch  revocation  shall  not  afterwards  attend 
the  reference  ;  and  that  the  Court  or  any  judge  thereof  may  from  time  to  time  en- 
large the  term  for  any  suoh  arbitrator  making  his  award. 

AL.  And  be  it  further  enacted,  that  when  any  reference  shall  have  been  made  by 
any  such  rule  or  order  as  aforesaid,  or  by  anv  submission  contained  in  soch  agree- 
ment as  aforesaid,  it  shall  be  lawful  for  the  Court  by  which  such  rule  or  order  ahaU 
be  made,  or  which  shall  be  mentioned  in  suoh  agreement,  w  for  any  judge,  bj  mk 
or  order  to  be  made  for  that  purpose,  to  command  the  attendance  and  examination  of 
any  person  to  be  named,  or  the  production  of  any  documents  to  be  mentioned  in  Batk 
rule  or  order ;  and  the  disobedience  to  any  such  rule  or  order  shall  be  deemed  a 
contempt  of  Court,  if,  in  addition  to  the  service  of  suoh  rule  or  order,  an  appoint- 
ment of  the  time  and  place  of  attendance  in  obedience  thereto,  signed  by  one  at  least 
of  the  arbitrators,  or  by  umpire,  before  whom  the  attendance  is  required,  shall  also 
be  served  either  together  with  or  after  the  service  of  such  rule  or  order :  provided 
always,  that  every  person  whose  attendance  shall  be  so  required  shall  be  entitled  to 
the  like  conduct-money,  and  the  payment  of  expenses  and  for  loss  of  time,  as  ftvr 
and  upon  attendance  at  any  trial :  provided  also,  that  the  application  made  to  such 
Court  or  judge  for  such  rule  or  order  shall  set  forth  the  county  where  suoh  witness 
is  residing  at  the  time,  or  satisfy  such  Court  or  judge  that  such  person  cannot  be 
found  :  provided  abo,  that  no  person  shall  be  oompeUed  to  produce,  under  any  sock 
rule  or  order,  any  writing  or  other  document  that  he  would  not  be  compelled  to  pio- 
duce  *at  a  trial,  or  to  attend  at  more  than  two  consecutive  days,  to  be  named  in  siieh 
order. 

XLI.  And  be  it  further  enacted,  that  when  in  any  rule  or  order  of  referenee,  or 
in  any  submission  to  arbitration  containing  an  agreement  that  the  submission  siiall 
be  made  a  rule  of  Court,  it  shall  be  ordered  or  agreed  that  the  witnesses,  apon  sack 
reference  shall  be  examined  upon  oath,  it  shall  be  lawful  for  the  arbitrator  or  umpire, 
or  any  one  arbitrator,  and  he  or  they  are  hereby  authorized  and  required,  so  to  ad- 
minister an  oath  to  such  witnesses,  or  to  take  their  affirmation  in  cases  where  affir- 
mation is  allowed  by  law  instead  of  oath  :  and  if  upon  such  oath  or  affirmation  any 
person  making  the  same  shall  wilfully  and  cOrruptly  give  any  false  evidence,  every 
person  offending  shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be  |ho»- 
ecuted  and  punished  accordingly. 

XLU.  And  whereas  it  would  be  convenient  if  the  power  of  the  superior  courts  of 
common  law  and  equity  at  Westminster  to  grant  commissions  for  taking  affidavits  to 
be  used  in  the  said  Courts  respectively  should  be  extended  ;  be  it  further  enacted  by 
the  authority  aforesaid,  that  the  lord  high  chancellor,  lord  keeper  or  lords  commis- 
sioners of  the  great  seal,  the  said  Courts  of  law,  and  the  several  judges  of  the  same, 
shall  have  such  and  the  same  powers  for  granting  commissions  for  taking  and  receiv- 
ing affidavits  in  Scotland  and  Ireland,  to  be  used  and  read  in  the  said  Courts  re- 
spectively, as  they  now  have  in  all  and  every  the  shires  and  counties  within  the 
kmmlom  of  England,  and  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed,  and 
in  the  Isle  of  Man,  by  virtue  of  the  statutes  now  in  force  ;  and  that  all  and  every 
person  and  persons  wilfully  swearing  or  affirming  falsely  in  any  affidavit  to  be  made 
before  any  person  or  persons  who  shall  be  so  empowered  to  take  affidavits  under  the 
authority  aforesaid  shall  be  deemed  guilty  of  perjury,  and  shall  incur  and  be  liable 
to  the  same  pains  and  penalties  as  if  such  person  had  wilfully  sworn  or  affirmed 
falsely  in  the  open  Court  in  which  such  affidavit  shall  be  entitled,  and  be  liable  to 
be  prosecuted  for  such  perjury  in  any  Court  of  competent  jurisdiction  in  that  pari  of 
the  United  Kingdom  in  which  such  oflfence  shall  have  been  committed,  or  in  that 
pert  of  the  United  Kingdom  in  which  such  person  shall  be  apprehended  on  soeh  a 
charge. 

XLIU.  And  whereas  the  observance  of  holidays  in  the  said  Courts  of  eaaaum 
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Uw  during  term  time,  and  'm  the  offieers  belongiag  to  the  flame,  on  the  fieyoral  days  5  &  6 
on  which  holidays  are  now  kept,  is  very  iaoonTeoient,  and  tends  to  delay  in  the  ad-  ^^*  ^>  « 
ministratioa  of  justice;  be  it  therefore  enacted  by  the  authority  aforesaid  that  none  ^or  the 
tii  the  several  days  mentioned  in  the  statute  passed  in  the  sessions  of  parliament  abolition 
holden  in  the  fifth  and  sixth  years  of  the  reign  of  King  Edward  the  Sixth,  intituled  of  certain 
"  An  Aot  for  keeping  Holidays  and  Fasting  I)aya,''  shall  be  observed  or  kept  in  the  holidays, 
said  Courts,  or  in  the  several  offioes  belonging  thereto,  except  Sundays,  the  day  of 
the  Nativity  of  our  Lord  and  the  three  fc^owing  days,  and  Monday  and  Tuesday  in 
Easter  week. 

XLIV.  And  be  it  farther  enacted,  that  this  statute  shall  commence  and  tako  cf-  Com- 
feot  on  t^  first  day  of  June  one  thousand  eight  hundred  and  thirty-throe.  '"^ot^f 

XLV.  And  be  it  further  enacted,  that  nothin.:;  in  this  Act  shall  extend  to  that  ^^^ 

part  of  the  United  Kingdom  called  Ireland,  or  that  part  of  the  United  Kingdom  Not  to  ex- 

caUed  Scotland,  except  in  the  cases  hereinbofore  speoially  mentioned.  tend  to 

IrelAod  or 
Scotland. 

KEGULiE  GENERALES. 

Of  Ritlbs 

T&iNiTT  IxRu.     1  William  IV.     1831.  Rej^.  Geo. 

Trin.  T.  1 

Whbrkas  declarations  in  aetions  upon  bills  of  exchange,  promissory  notes,  and  the  ^*  ^* 
counts  usually  called   the  common  counts,  occasion  unnecessary  expense  to  parties 
by  reason  of  their  length,  and  the  same  may  he  drawn  in  a  more  concise  form  :  Now  ^o^'msof 
for  the  prevention  of  such  expense,  it  is  ordered,  *that  if  any  declaration  in  as^ump-  ^^^^  '^' 
git  hereafter  filed  or  delivered,  and  to  which  the  plaintiff  shall  not  be  entitled  to  a  r  «724  1 
plea  as  of  this  term,  being  for  any  of  the  demands  mentioned  in  the  schedule  of  forms  j„  aMump" 
and  directions  annexed  to  this  order,  or  demand  of  a  like  nature,  shall  exceed  in  iiu 
length  such  of  the  said  forms  set  forth  or  directed  in  the  said  schedule  as  may  be 
applicable  to  the  cose  ;  or  if  any  declaration  in  debt  to  be  so  filed  or  delivered  for  In  dtiU 
similar  causes  of  action,  and  for  which  the  action  of  assumpsit  would  lie,  shall  exceed 
such  length,  no  costs  of  the  excess  shall  be  allowed'  to  the  plaintiff  if  he  succeed  in 
the  oause  ;  and  such  costs  of  the  excess  as  have  been  incurred  by  tht  defendant  shall 
be  taxed  and  allowed  to  the  defendant,  and  bo  deducted  from  the  costs  allowed  to  the 
plaintiff.     And  it  is  further  <Mrdered,  that  on  tho  taxation  oi  costs  aa  between  attor- 
ney and  client^  no  oosts  shall  be  allowed  to  the  attorney  in  respect  of  any  such  ex- 
cess of  length ;  and  in  case  any  costs  shall  be  payable  by  the  plaintiff  to  ttio  defend- 
ant on  account  of  such  excess,  the  amount  thereof  shall  be  deducted  from  the  amount 
of  the  attorney's  bill. 

Tbntbrdbn.     J.  Vauohah. 

N.  G.  TiNDAL.*   J.  Parks. 

Ltmdhurst.  W.  Bolland. 

J«  BaTLET.  J.  B.  BOSANQUET. 

J.  A.  Parkc.  W.  B.  Taunton. 

J.  LiTTLBDALX.         E.  H.  AlDXRSON. 

S.  Gasrlbb.        '   J.  Pattbrson. 


SoHBDULs  ov  Forms  and  Directions. 

Count  on 

For  that  whereas  the  defendant,  on  the day  of ,  in  the  year  of  our  Lord  Jo?r^tt 

— .  at  London,  for  in  the  county  of  ]   made  his  promissory  note  in  writ-  against 

ii^,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to  pay  tho  plain-  the  maker 
m£t  '           ,              ■  days  [weeks  or  months]   after  the  date  thereof,  [or  as  the  *>yw«* 
fad  may  be],  which  period  has  now  eUpeed ;  \or  if  the  note  be  payable  to  A.  B'\  J^^  ^ 
and  then  and  toere  delivered  the  same  to  A,  B.,  and  theroby  promise  to  pay  to  the  thrme 
aaid  A.  B,  or  order  £ , days  [weeks  or  months]  after  the  date  tnereof  [or  may  be 
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Re;.  as  fhejaet  may  he],  wfaidi  period  has  now  elapsed  :  and  the  said  A,  3,  tfom  sad 

3eB.  Trin.  (here  indorsed  the  sarae  to  the  ptaintiff,  whereof  the  defendant  then  and  there  haii  ■•- 

T.  1  W.  I.  ^^^  ^^^  ^^^  ^^  there,  in  eonsideration  of  the  preoiises,  promised  to  pay  the  ar^— -* 


of  the  mid  note  to  the  plaintiff,  aeoordiog  to  the  tenor  and  eflfoct  thereof. 

Coant  on         Whereas  one  <7.  D,  on  the  day  of  ,  in  tho  year  of  oar  Lord     ■■     ^  gt 

•  P">ro»^    Jjondon  [or  in  the  oounty  of  ],  made  his  promissory  note  in   writing,  *azid 

a«ain»t**     thereby  promised  to  pay  the  defendant  or  order  £ ,  days  [weeks  t 

payee  by  months]  after  the  date  thereof,  \or  a$  the.  faei  may  he\  which  period  has  nov 
indorsee,  elapsed ;  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiir,  \ar^ 
and  the  defendants  then  and  there  indorsed  the  same  to  X  Z!,  and  the  said  Al  Jl 
then  and  there  indorsetl  the  same  to  the  plaintiff;]  and  the  said  C  X>.  did  not  m 
the  amount  thereof,  although  the  same  was  there  presented  to  him  on  the  day  when 
it  became  due ;  of  all  which  the  defendant  then  and  there  had  due  notice. 

Count  on         Whereas  one  O.  D.  on at  London  \or  in  the  county  of ],  made  In 

a  promts*    promissory  note  in  writing,  and  thereby  promised  to  pay  X,  T.  or  order  £  , 

Borynote     ^^j^  [we^k8  or  months]  after  the  date  thereof,  [or  ae  the  fact  may  be],  which 

doraer^by*  P^r^<>^  ^^  now  elapsed  ;  and  then  and  there  delivered  the  said  note  to  the  said  X. 
indorsee.  ^^  ^^^  the  said  X.  T,  then  and  there  indorsed  the  same  to  the  defend- 
ant, and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff;  for, 
and  the  defendant  then  and  there  indorsed  the  same  to  Q.  R-^  and  the  said  Q.  J?.. 
then  and  there  indorsed  the  same  to  the  plaintiff;]  and  the  said  (7.  D  did  not  pay 
the  amount  thei'eof  although  the  same  was  there  presented  to  him  on  the  day  wiien  if 
[  *72o  ]  became  due ;  of  all  which  the  defendant  had  then  and  there  due  notice. 

Coani  on        Whereas  the  plaintiff  on ,  at  London  [or  in  the  county  of  ) ,  made  hii 

bill' of  ex-    ^^^^  "^  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  thereby  re 

change        quired  the  defendant  to  pay  to  the  plaintiff  £  -^ days  [weeks  or  months) 

agaiii!<t  after  the  date  [or  sight]  thereof,  which  period  has  now  elapsed  ;  and  the  defendaat 
the  exaept-  then  and  there  accepted  the  said  bill,  and  promised  the  plaintiff  to  pay  the  same,  ac* 

^/  ^  ^  °  cordine;  to  the  tenor  and  efiect  thereof,  and  of  his  said  aoceptiMice  thereof,  but  d>l 
drawer  x  i  i         i 

I  eing  alflo    °^^  P'*7  ^"^  »MUQ  when  duo. 

pnyee.  Whereas  the  plaintiff  on        ■  ,  at  London   [or  in  the  county  of '\,  made  hig 

lount  on     bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  thereof  re* 

wV"f  "**^    quired  the  defendant  to  pay  to  O.  P,  or  order  £ , days  [weeks  or  months] 

chainre  '  ^^^  ^^®  ^^^  l^'*  ^i^^O  thereof,  which  period  has  now  elapsed ;  and  then  atid  thete 
ngftinst  delivered  the  same  to  the  said  0.  P.,  and  the  said  defendant  then  add  there  ace^* 
the  ncoep-  ed  the  same,  and  promised  the  plaintiff  to  pay  the  same  according  to  tlie  tenor  tad 
tor  by  the  effect  thereof,  and  of  his  acceptance  thereof;  yet  he  did  not  pay  the  amount  thereof, 
not^Ine  ^^^^°S^  ^^^  ^^  ^^  ^<^^  there  presented  to  him  on  the  day  when  it  lecoroe  doe, 
the  payee.  ^^^  thereupon  the  same  was  then  and  there  returned  to  the  plaintiff;  of  all  wfaieh 
the  defendant  then  and  there  had  notice. 

Count  on         Whereas  one  JB.  F.  on  ,  at  London  [or  in  the  county  of ] ,  made  his 

an  inland  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  re- 
bill  of  ex-    quired  the  defendant  to  pay  to  the  said  E.  F,  [or  to  H.  G]  or  order  £. .  — 

AsiiiMt       ^^y^  [weeks  or  months]  after  date  [or  sight],  thereof,  which   period  has  now  eiapeed, 

the  aooep-  and  the  defendant  then  and  there  accepted  the  said  bill,  and  the  said  F.  F.  [or  the 

tor  by  in*    said  H,  G.\  then  and  there  indorsed  the  same  to  the  said  plaintiff;   [or  and  the  said 

dorsee.        ^^  /?  ^  0r^  the  said  ff.  G,  then  and  there  indorsed  the  same  to  K.J  and  the  said  R  J. 

then  and  there  indorsed  the  same  to  the  plaintiff,]  of  all  which  Uie  defendant  then 

and  there  had  due  notice,  and  then  and  there  promised  the  plaintiff  to  pay  the  amoiint 

thereof  according  to  the  tenor  and  eikd  thereof,  and  of  hb  acceptance  thereof. 

Oouht  on         Whereas  one  F.  F.  on at  London,  [or  in  the  county  of ],  made  his  bill 

an  inland    of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  thereby  required 

bill  of  ex-    ^^  defendant  to  pay  to  the  plaintiff  d£~, days  [weeks  or  months]  after  the 

agaiMt  ^^S^^  \9^  ^'^l  ^^^1*^0^  which  period  has  now  elapsed,  and  the  defendant  then  aad 
the  aooep-  there  accepted  the  same,  and  promised  the  plaintiff  to  pay  the  same  according  to  the 
tor  by  the  tenor  and  eflEect  thereof,  and  of  hi^  acceptance  thereof. 

P^y**"  Whereas  the  defendant  on  — ,  at  London  [or  in  the  oounty  of ,]  made  ^i» 

bill  oi  exchange  in  writing  and  directed  the  same  to  J,  K.,  and  thereby  required 
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thQ  said  /.  K  to  pay  to  the  plidntiff  £-*-*— ,  — -^  dm  [weeks  or  months]  after  the  Beg,  QetL 
date  [or  sight]  thereof,  and  then  and  there  delivered  the  same  to  the  said  plaintiff,  '^J'*d-  1**  1 
and  the  same  was  then  and  there  preeented  to  the  said  J,  K,  for  aoecptajDoe,  and     '  ^' 
the  said  J,  K.  then  and  there  refused  to  accept  the  same ;  all  of  which  the  de-  Coant  on 
fendant  then  and  there  had  due  notice.  bn/of*""* 

Whereas  the  defendant  on ,  at  London,  [or  in  the  county  of ],  made  his  exchnnire 

bill  of  exchange  in  writing,  and  directed  the  same  UkJ.K,  and  thereby  required  the  agnlnst  tiie 

•aid  J.  K.  io  pay  to  the  order  of  the  said  defendant  X— — , days  [weeks  or  drawer  by 

months]  after  the  sight  \or  date]  thereof,  and  the  said  defendant  then  and  there  in-  P'^^^  ^^ 
dorsed  the  same  to  the  pluiDtiff.  \or,  and  the  said  defendant  then  and  there  indorsed  [|^"^^^^^ 
the  same  to  L,  M.  and  the  said  L.  M,  then  and  there  indorsed  the  same  to  the  plain-  count  on 
tiff;  and  the  same  was  then  and  there  presented  to  the  said  /.  K.  for  acceptance,  ad  inUnd 
and  the  said  «/.  K.  then  and  there  refused  to  accept  the  same ;  all  of  whidi  the  de-  bill  of  ez- 
fendant  then  and  there  had  due  notice.  change 

And  whereas  one  N.  0.  on      ■     ,  at  London   [or  in  the  county  of  ],  made  ^^^^^l^  jj. 

Ids  bill  of  exchange  in  writing  and  directed  the  same  to  P.  Q.  and  thereby  required  indorsee 

the  said  P.  Q.  to  pay  to  his  order  £ ,  -   ■    days  [weeks  or  months]  after  the  date  on  non-ac- 

[or  sight]  thereof,  and  the  said  N,  0.  then  and  there  indorsed  the  said  bill  to  the  ceptance. 
defendant  [or  to  R.  S,  and  the  said  R.  S.  *then  and  there  indorsed  the  same  to  the  [  *726  J 
defendant,]  and  the  defendant  then  and  there  indoraed  the  same  to  the  plaintiff;  and  ^^^.°|  ^° 
the  same  was  then  and  l^ere  presented  to  the  said  P.  Q,  for  acceptance,  and  the  ^ji/of ^"x- 
said  P.  Q  then  and  there  refused  to  accept  the  same ;  of  all  which  the  defendant  change 
then  and  there  had  due  notice.  ag  linst  in« 

Whereas  one  N.  0.  on ,  at  London  [or  in  the  county  of ],  made  hb  bill  doi-ser  by 

of  exchange  in  writing  and  directed  the  same  to  P.  Q.,  and  thereby  required  the  said  "*^^"*^ 

P.  Q,  to  pay  the  defendant  or  order  £ , days  [weeks  or  months]  after  the  ceptance. 

date  [or  sight]  thereof,  and  then  apd  there  delivered  the  same  pa  the  defendant,  and  c^ount  on 
the  defendant  then  and  there  indorsed  the  said  bill  to  the  plaintiff,  [or  to  i?.  S.,  and  nn  inland 
the  said  R.   S.  then  and  there  indorsed  the  same  to  the  pkin tiff,]  and  the  same  bill  of  ex- 
was  then  and  there  presented  to  the  said  P.  Q,  for  acceptance,  and  the  said  P.  Q,  ^^^^^ 
then  and  there  refused  to  accept  the  same  ;  of  all  which  the  defendant  then  and  there  p^^ee  by 
had  due  notice.  iudoraee 

If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or  acceptor,  on  non-ac- 
and  the  bill  be  payable  at  any  time  after  date,  and  the  action  not  brought  till  the  ^.P^<^"°® 
time  is  expired,  it  will  be  necessary  to  insert^  as  in  the  declarations  on  promissory  f^,^  decUr- 
notea,  immediately  after  the  words  denoting  the  time  appointed  for  [payment,  the  fol-  ation  on 
lowine  words,  viz. :  which  period  has  now  elapsed,  and,  instead  of  averring  that  bills  where 
ihe  bul  was  presented  to  the  drawee  for  acceptance,  and  that  he  refused  to  €u:cepi  action 
the  same,  to  allege  that  the  drawee  [naming  him\  did  not  pay  tlie  said  biU,  although  ^r^^^lj^ 
the  same  was  there  presented  to  Mm  on  the  day  when  it  became  due.  ^f  payment 

And  if  the  declaration  be  against  any  party  except  the  drawee  or  acceptor,  and  the  expired, 
bill  be  payable  at  any  time  after  siglit,  it  will  be  necessary  to^  insert,  after  the  words  Ift.  On 
denoting  the  time  appointed  for  payment,  the  following  words,  viz. :  and  the  said  ^UJ"  P*y* 
drawee  [naming  him\  tJien  and  there^  saw  and  accepted  the  same,  and  the  said  Jate.      ' 
period  has  now  elapsed,  and  instead  of  alleging  that  the  bill  was  presented  for  ao-  2d.  On 
ceptance  and  refused,  to  allege  that  the  drawee  [nansting  him]  did  not  pay  the  said  bills  pay. 
bia,  although  the  same  was  presented  to  him  on  the  c^y  when  it  became  due,  <^ble  after 

If  a  Note  or  Bill  be  payable  at  sight,  the  form  of  the  deckration  must  be  varied  j!^^**  . 
so  as  to  suit  the  case,  which  may  be  easily  done.  bills.^"'^ 

Declaration  on  foreign  bills  n^ay  be  drawn  aooordlng  to  the  principle  of  these  {brms,  Directions 
with  the  necessary  variations.  for  declar- 

.__  ations  on 

bills  or 

Common  Counts..  abJeaT^' 

Bight. 

"WThereas  the  defendant  on ,  at  London  [or,  in  the  county  of       ■  ■    ]»  was  Goods  bar 

indebted  to  the  plaintiff  in  £ ,  for  the  price  and  valu^  of  goods  then  and  there  8»»a«d 
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Trin.  T.  1 

W.4. 

aim  6old, 

or  Hold 

and  delir- 

ered. 

Work  and 

materials. 

Moiiejr 

lent. 

Monej 

paid. 

Monejr 

received. 

Account 

stated.  * 

Seoeral 

conclusion. 
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Directions 
to  the  gen- 
eral con- 
clusion. 


bargained  [or,  sold]  and  sold  {or,  delivered]  by  the  plaintiff  to  the  defendaDt,  at  hii 
request : 

And  in  £  ■;  for  the  price  and  yalue  of  work  then  and  there  done,  and  mate- 

rials for  the  same  provided  by  the  pkintiff  for  the  defendant,  at  his  request : 

And  in  £ ,  for  money  then   and  there  lent  by  the   plaintiff  to  the    defend- 
ant at  his  request : 

And  in  £ *,  for  money  then  and  there  paid  by  the  plaintiff  for  ibe   use  of 

the  defendant,  at  his  request : 

And  in  £  ,  for  money  then  and  there  received  by  the  defendant  for   the 

use  of  the  plaintiff: 

And  in  £ ,  for  money  found  to  be  due  from  the  defendant  to  the  plainiii^ 

on  an  account  then  and  there  stated  between  them. 

And  whereas  the  defendant  aflerwards,  on,  &c.,  in  consideration  of  the  premises 
respectively,  then  and  there  promised  to  pay  the  said  several  monies  respectively 
to  the  pkintiff,  on  request :  Yet  he  hath  disregarded  his  prom  ses,  and  hath  not  paid 

any  of  the  said  monies  or  any  part  thereof;  to  the  pkintiff 's  damage  of  £ ,  and 

thereupon  he  brings  suit,  Sea. 

^If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note  or  ae- 
ceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the  declarati<Mi, 
and  then  in  the  general  conclusion  to  say,  promised  to  pay  the  said  last-mentioned 
several  monies  respectively. 


Justifying 
at  time  of 
putting  in 
bail. 


Form  of 
notice  of 
ban. 


Affidavit 
of  jastitiea* 
tion  by 
bull. 

Notice  of 
exception. 


Rail  not  to 
l>e  changed 
without 
leave  of 
Court  or 
Judge. 


EBGUL^  GENERALES. 

Trinity  Term.    1  William  IV.     1831. 

It  is  obdered,  That  a  defendant  may  justify  bail  at  the  same  time-at  which  they 
are  put  in,  upon  giving  four  days'  notice  for  that  purpose,  before  eleven  o^dod:  ia 
the  morning,  and  exclusive  of  Sunday.  That  if  the  plaintiff  is  desirous  of  time  to  in- 
quire after  the  bail,  and  shall  give  one  day's  notice  thereof,  as  aforesaid,  to  the  de- 
fendant, his  attorney  or  agent,  as  the  case  may  be,  before  the  time  appointed  for 
justification,  stating  therein  what  further  time  is  required,  such  time  not  to  exceed 
three  days  in  the  case  of  town  bail,  and  six  days  in  the  case  of  country  bail,  then  (un- 
less  the  Court  or  a  judge  shall  otherwise  order)  the  time  for  putting  in  and  justifying 
bail  shall  be  postponed  accordingly,  and  all  proceedings  shall  be  stayed  in  the  mean- 
time. 

2.  And  'it  is  further  ordered,  that  every  notice  of  bail,  in  addition  to  the  descrip- 
tions of  the  bail  mention  the  street  or  place,  and  number  (if  any)  where  each  of  the 
bail  resides,  and  all  the  streets  or  plaices,  and  numbers  (if  any),  in  which  e^eh  of 
them  has  been  resident  at  any  time  within  the  last  six  months,  and  whether  he  is  a 
housekeeper  or  freeholder. 

3.  And  it  is  further  ordered,  that  if  the  notice  of  bail  shall  be  accompanied  by 
an  affidavit  of  each  of  the  bail  according  to  the  form  hereto  subjoined,  and  if  the 
plaintiff  afterwards  accept  such  bail,  he  shall  if  such  bail  are  allowed,  pay  the  ooets 
of  justification,  and  if  such  bail  are  rejected,  the  defendant  shall  pay  the  costs  of  op- 
position, unless  the  Court  or  a  judge  thereof  shall  otherwise  order. 

4.  And  it  is  further  ordered,  that  if  the  plaintiff  shall  not  give  one  day's  nottoe 
of  exception  to  the  bail,  by  whom  such  affidavit  shall  have  been  made,  the  recognir 
zance  of  such  bail  may  be  taken  out  of  Court  without  other  justification  than  such  af- 
fidavit. , 

5.  And  it  is  further  ordered,  that  the  bail  of  whom  notice  shall  be  given,  shall 
not  be  changed  without  leave  of  the  Court  or  a  judge. 

6.  And  it  is  further  ordered,  that  with  every  deckration,  if  delivered,  or  with  the 
notice  of  deckration,  if  filed,  containing  counts  in  Indebitatus  Assumpsit,  or  debt 
on  simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his  demand  under 


OF  STATUTES.  T27 

those  connts,  where  such  particalars  can  be  comprised  within  three  folios ;  and  ^S'  CJen. 
where  the  same  cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a  state-  *^''^'  ■*■•  ^ 
ment  of  the  nature  of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  may  be  comprised  within  that  number  of  folios  :  And  to  secure  Particulars 
the  delivery  of  particulars  in  all  such  cases,  it  is  further  ordered,  that  if  any  declara-  Jifpa^de^ 
tion  or  notice  shall  be  delivered  without  such  particulars,  or  such  statement  as  afore-  mand. 
said,  and  a  judge  shall  afterwards  order  a  delivery  of  particulars,  the  plaintiff  shall  Conse- 
not  be  allowed  any  costs  in  respect  of  any  summons  for  the  purpose  of  obtaining  such  q««ijo«of 
order,  or  of  the  particulars  he  may  afterwards  deliver.     And  that  a  copy  of  the  par-  "^j^  *  *^* 
ticulars  of  the  demand,  and  also  particulars  (if  any)  of  the  defendant's  set-off,  shall  Copy  of 
be  annexed  by  the  plaintiff's  attorney  to  evtry  record  at  the  time  it  is  entered  with  particulars 
tihe  judge's  marshal  ( 1 ) .  ^  ^  of  demaud, 

7.  And  it  is  further  ordered,  that  every  declaration,  delivered  or  filed  on  or  be-  ^^?^^^ 
fore  last  day  of  any  term,  the  defendant,  whether  in  or  out  of  any  prison,  shall  be  annexed  to 
compellable  to  plead  as  of  such  term  without  being  entitled  to  any  imparlance.  record. 

8.  And  it  is  further  enacted,  that  no  judgment  of  non  pros  shall  be  signed  for  Time  for 
want  of  a  declaration,  replication,  or  other  subsequent  pleading,  until  four  *days  pl^ding, 
next  after  a  demand  thereof  shall  have  been  made  in  writing  upon  the  plaintiff,  his  o?ijon*pro8 
attorney  or  agent,  as  the  case  may  be.  for  not  de-. 

9.  And  it  is  further  ordered,  that  hereafter  it  shall  not  be  necessary  to  issue  more  ciaring,     . 
than  two  summonses  for  attendance  before  a  judge  upon  the  same  matter ;  and  the  ^^*  ^^*" 
party  taking  out  such  summonses  shall  be  entitled  to  an  order  on  the  return  of  the  r^^'ioo  n 
second  summons,  unless  cause  is  shown  to  the  contrary.  i     '  ^^  J 

10.  And  it  is  further  ordered,  that  no  declaration  de  bene  esse  shall  be  delivered  ,nong^™' 
until  the  expiration  of  six  days  from  the  service  of  the  process  in  the  case  of  process  only  to  be 
which  is  not  bailable,  or  untfl  the  expiration  of  six  days  from  the  time  of  the  arrest  nece-^sary 
in  case  of  bailable  proces.s ;  and  such  six  days  shall  be  reckoned  iiiclusive  of  the  day  ^^^  attend- 
of  such  service  or  arrest.  ?"^^ .  V 

11.  And  it  is  further  ordered,  that  declaration  in  ejectment  may  be  served  be-  Delivery 
fore  the  first  day  of  any  terrti,  and  thereupon  the  plaintiff  shall  be  entitled  to  judg-  of  declara- 
ment  against  the  causal  ejector  in  like  manner  as  upon  declarations  served  before  the  tion  de  be- 
essoign  or  first  general  return -day.  ^  ^^^'  ^ 

12.  And  is  is  further  ordered,  that  before  taxation  of  costs,  one  day's  notice  shall  jpclinv. 
be  given  to  the  opposite  party.  tions  iu 

13.  And  it  is  further  ordered,  that  no  rule  to  show  cause,  or  motion  shall  be  re-  eject  ment 
quired,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to  make  several  avow-  Notice  of 
ries  or  congnizancea  ;  but  that  such  rules  shall  be  drawn  up  upon  a  judge's  order,  pjl!^jjn» 
to  be  made  upon  a  summons,  accompanied  by  a  short  abstract  or  statement  of  the  in-  several 
tended  pleas,  avowries  or  cognizances.     Provided,  that  no  summons  or  order  shall  matters  by 
bo  neces.<5ary  in  the  following  cases,  that  is  to  say,  where  the  plea  of  non-assumpsit,  judge's  of- 
or  nil  debet,  or  non  detinet,  with  or  without  a  plea  of  tender  as  to  part,  a  plea  of  the  'J®'"* . 
statute  of  limitations,  set-off,  bankruptcy  of  the  defendant,  discharge  under  and  in-  ^^g^g 
solvent  act,  plene  administravit,  plene  administravit  praeter;  infancy,  and  coverture  judge's  or 
or  any  two  or  more  of  such  pleas  shall  be  pleaded  together ;  but  in  all  such  cases  a  der  un- 
rule  shall  be  drawn  up  by  the  proper  officer,  upon  the  production  of  the  engrossment  ow****'^* 
of  the  pleas,  or  a  draft  or  copy  thereof, 

14.  And  it  is  further  ordered,  that  these  rules  shall  take  effect  on  the  first  day  ^™" 
of  next  Michaelmas  term,  except  the  rule  as  to  the  service  of  declarations  in  eject-  ment  of 
ment,  which  shall  take  effect  from  the  25th  day  of  October  next.  ral«» 

TSNTERDBN.  J.    VaUGHAN.  N.  C.  TiNDAL.  J.  PaRKE. 

Ltndhurst.  W.  Bolland.  J.  Batley.  J.  B.  Bosanquet. 

J.  A.  Pabke.  W.  E.  Taunton.         J.  Littledale.      R  H.  Aldbrson. 

S  Gaselbb.  J.  Patterson. 


(1)  [See  1  Met.  &  Perk.  Dig.  Tit  Btu.  or  PABXicvLABt.] 
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lathe 


Form  oi  Aft idayit. 
Between,  &o. 


A.  B.  one  of  the  bail  for  the  above-named  defendant,  maketh  oath  and  saith,  ibaX 
he  is  a  housekeeper  \or  freeholder,  cu  the  case  may  be],  residing  at  [describing p^ 
ticularly  the  street  or  place,  and  number,  if  any,\  that  he  is  possefised  of  proper^ 
to  the  amount  ofX  [the  amount  required  by  the  practice  of  the  Oourts^j  otct 


AffihlATk 

ofJiisUfi- 
satioD  by 
baiL 

and  above  all  his  just  debts ;  [i/  bail  in  any  other  action,  add  **  and  every  oUier 
for  which  he  is  now  bail ;  "J  that  he  is  not  bail  for  any  defendant  except  in  this  ac- 
tion [or  if  bail  in  any  other  action  or  actions,  add  '*  exeejpt  for  C.  D,  at  tbe  soil  of 

E,  F.  in  the  court  of ,  in  the  sum  of  £ ;  for  Gr.  H.,  at  the  suit  of  Z  JT- 

in  the  court  of ,  in  the  sum  of  £ ;  "  specifying  the  several  actions  with  the 

Courts  in  which  they  are  brought,  ajid  the  sums  in  which  the  deponent  is  b€ul;1 
that  the  deponent's  property,  to  the  amount  of  the  said  sum  of  £ — — ,  [catid  if  baU 
in  any  other  action  or  actions,  *'  of  all  other  sums  for  which  he  is  now  bail  as  afbre- 
r  #729  1  s^i^i"]  consists  of  [here  specify  the  nature  and  value  qf  the  property,  in  *respect 
of  which  the  bail  proposes  to  Justify  as  follows:  —  stock  in  trade,  in  his   buMn&s 

of ,  carried  on  by  him  at  ,  of  the  value  of  £ ;  of  good  liook 

debts  owing  to  him  to  the  amount  of  £  ;  of  furniture  in  his  house,  at 

of  the  value  of  £ ;  of  a  freefaokl  or  leasehold  farm,  of  the  value  of  £ ,  situate  at 

,  occupied  by :  or  of  a  dwell  ing^honse  of  the  value  of  £ .  situate 


at ,  occupied  by ;  [or  of  other  property,  particularizing  each  deser^ 

tion  of  property,  with  the  value  thereof/]  and  tnat  the  deponent  hath  for  the  last 

six  months  resided  at ,  [describing  the  place  or  places  of  such  residence,'] 

Sworn,  &o. 


Reg  Gen. 
Mioh.  T.  8 
W.4. 

Writ  to 
odntaia 
the  Dame 
of  all  the 
defend- 
ants  in  the 
action. 
Fees. 


Dayofeer- 
vioelobe 
doned 
writ. 


yofez- 
ecntion  to 
Ibe  indor- 
sed on  ca~ 
piai. 


MiCHAXLMAS  Term.     3  William  IY.  1832. 

L 

It  is  ordered,  that  every  writ  of  summons,  capias,  and  detainer,  shall,  contain 
the  names  of  all  the  defendants  if  more  than  one  in  the  action,  and  shall  not  eon* 
tain  the  name  or  names  of  any  defendant  or  defendants  in  more  actions  than 
one. 

2.  It  is  further  ordered.  That  the  following  fees  shall  be  taken  — 
For  signing  all  writs  for  compelling  an  appearance,  whether  of  summons,  dis-  £  s.  d 

tringas,  capias,  or  detainer,  whether  the  same  shall  be  the  first  writ«  or  an 
alias  or  plaries  writ,  and  whether  the  same  shall  issue  into  the  same  coun- 
ty as  the  proceeding  writ,  or  into  a  different  county, 0  2  6 

For  sealing  the  same, 007 

For  entering  an  appearance  for  every  defendant, 010 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant  by  the 

same  attorney,  and,  in  that  case,  for  every  additional  defendant,  .     .     .     .004 

3.  it  is  farther  ordered,  that  the  person  serving  a  writ  of  summons  shall  within  three  < 
days  at  least,  after  such  service,  inaorse  on  such  writ  the  day  of  the  week  and  month 
of  such  service ;  otherwise  the  plaintiff  shall  not  be  at  liberty  to  enter  an  appearance 
for  the  defendant  according  to  the  statute ;  and  every  affidavit  upon  which  «sueh  aa 
appearance  shall  be  entered,  shall  meation  the  day  on  which  such  indorsement  waa 
made. 

4.  It  is  further  ordered,  that  the  sheriff,  or  other  officer  or  person  to  whom  any 
writ  of  capias  shall  be  directed,  or  who  shall  have  the  execution  and  return  thereof, 

•  shall,  within  six  days,  at  the  latest,  after  the  execution  thereof,  whether  by  servioe  or 
arrest,  indorse  on  such  writ  the  true  day  of  the  execution  thereof;  and,  in  definilt 
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thereof,  shall  be  liable,  in  a  aummary  way,  to  make  such  compensation  for  any  dam-  ^pf-  <^- 

age  Wich  may  result  from  his  ne2:loct  as  the  Court  or  a  Judge  shall  direct.  *  '^^•^'  ^ 

5.  It  isiurther  ordered,  that  Rule  11.  of  H  T ,  1832.  shall  be  applicable  to  all  RuigH , 
writs  of  summons^  distrinc^as,  eapiWf  and  detainer,  issued  under  the  authority  of  the  h.  T.  iSS? 
said  act,  and  to  the  copy  of  every  such  writ.  applicable 

6.  It  "is  further  ordered,  that  any  alias  or  pluries  writ  of  summons  if  the  plaintiff  *<>  P®^ 
shall  think  it  desirable,  be  issued  into  another  county  and  any  alias  or  pluries  writ  ]J^J-,,,\n^i 
of  capias  may  be  directed  to  the  sheriff  of  any  otiher  county  ;  the  plaintiff,  in  such  piuritt 
case  upon  the  aliax  or  pluries  writ  of  summons  deticribing  the  defctidant  as  late  of  writs  may 
ihe  place  of  which  ho  was  described  in  the  first  writ  of  summons,  and  upon  the  alias  be  direct- 
or  pluries  writ  of  capias  referring  to  the  preceding  writ  or  writs  as  directed  to  the  ^^^^^ 
aberiff  to  whom  tiicy  wore  in  fact  directed.                                                 ^  counties. 

7/ It  is  further  ordered,  that  the  alias  or  pluries  writ  of  summons  into  another  Form  of 

eounty  shall  be  in  the  following  form  :  Alia»  or 

»Ft/Ram  the  Fourth.  &c.  f^l'l" 


To  G.  D.y  of  ,  in  the  county  of ,  late  of ,  in  the  county  of  ^^^-^^ 


summons. 


or 


\original  county  ]  plurict  ea^ 

We  command  you,  as  before  [or  often]  wo  have  commanded  you,  &c.  [as  in  the  piai, 
writ  of  summons  No.  1,  in  Uie  schedule  of  the  said  act,]  Mnomit- 

♦And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the  following  form  : —  ludhtrin' 
William  the  Fourth,  &c.  gat  with. 

To  the  Sheriff out  fee 

We  oommand  you,  as  heretofore  wo  have  commanded  the  sheriff  of that  you  Name  of 

omit  not,  &c.  \as  in  the  writ  of  capias^  No.  4,  in  the  schedule  of  the  said  CLct.]        ^^^(^^^ 

8.  It  is  further  ordered,  that,  in  every  writ  of  distringas  capias  issued  under  the  county  to 
authority  of  the  said  act,  a  non  orniUas  clause  may  be  introduced  by  the  plaintiff,  be  iuJor^ 
without  payment  of  any  additional  fee  on  that  account.  ^  on  writ 

9   It  is  further  ordered,  that,  when  the  attorney  actually  suing  out  any  writ  shall  **  well  as 
sue  out  the  same  as  agent  for  an  attorney  in  the  country,  the  name  and  place  of  ^Lnt 
abode  of  such  attorney  in  the  country  shall  also  be  indorsed  upon  the  said  writ.  r  «7;-iO  I 

10.  It  is  further  ordered,  that  if  the  plaintiff  or  his  attorney  shall  omit  to  insert  in,  yf^\^  \^, 
or  indorse  on,  any  writ  or  copy  thereof,  any  of  the  matters  required  by  the 'said  regular 
act  to  be  by  him  inserted  therein,  or  indorsed  thereon,  such  writ,  or  copy  thereof,  i  ut  not 
shall  not  on  that  account  be  held  void,  but  it  maybe  set  aside  as  irregular,  upon  np-  ^'^ id  for 
plication  to  be  made  to  the  Court  out  of  which  iiie  same  shall  issue,  or  to  any  {nj^ige.  . 
judge.  •  in,nt8. 

11.  It  is  further  ordered,  that  upon  all  writs  ot  capias y  where  the  defendant  shall  Decliring 
not  btf  in  actual  custody,  the  plaintiff,  at  the  expiration  of  eight  days  after  the  exe-  '^^  ^^^^ 
cution  of  the  writ,  inclusive  of  the  day  of  such  execution,  shall  be  at  liberty  to  de-  "Jf^.^^^lt 
clare  de  bene  esse  in  case  special  bail  shall  not  have  been  perfected.     And  if  not  in  ac- 
there  be  several  defendants,  and  one  or  more  of  them  shall  have  been  served  only,  tn.il  custo- 
and  not  arrested,  and  the  defendant  or  defendants  so  served  shall  not  have  entered  a  ^y  ^^  <^<^* 
common  appearance,  tlie  plaintiff  shall  bo  at  liberty  to  enter  a  common  appearAncc  (y?*'    ^^^ 
for  Mm  or  them,  and  declare  against  him  or  them  in  chief,  and  de-  bene  esse  against  arrested 
the  deienclant  or  defendants  who  shall  have  been  arrested,  and  shall  not  have  per-  nnd  others 
fected  fecial  bail.  served. 

12.  It  is  further  ordered,  that  in  ease  the  time  for  pleading  to  any  declaration,  or  ^yi^^i^ 
for  answering  any  pleadings,  shall  not  have  expired  before  the  10th  day  of  Augtist  \^^|  ^^^ 
in  any  year,  the  party  called  upon  to  plead,  reply,  &o.  shall  have  the  same  number  expires  af> 
of  days  for  that  purpose,  after  the  24th  day  of  October ^  as  if  the  declaration  or  pre-  ter  10th 
ceding  pleading  had  been  delivered  or  filed  on  the  24th  of  October ;  but,  in  such  August, 
ea^s,  it  shall  not  be  necessary  to  have  a  second  rule  to  plead,  reply,  &c.  time  is' to 

18.  It  is  further  ordered,  that  in  case  a  judge  shall  have  made  an  order  in  the  va-  i,^  reckon- 
cation,  for  the  return  of  any  writ  issued  by  authority  of  the  said  act,  or  any  writ  of  eil  from 
ea.  sa.^fi.fa.,  or  elegit,  on  any  day  in  the  vacation,  and  such  order  as  shall  have  2lih  Oct 
l»een  duly  served,  but  obedience  shall  not  have  been  paid  thereto,  and  the  same  shall  ^  ^     -^ 
have  been  made  a  rule  of  Court  in  the  term  then  next  following,  it  shall  not  be  nc- 
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Heg.  Qen.  oeasaiy  to  serve  such  rale  of  Court  or  to  make  any  fresh  demand  of  pcrformanoe  tliert- 
^*w  *7  ^  ^^*  ^"^  ^^  attachmcQi  shall  issue  forthwith  for  dlsjobcdieDce  of  siich  order,  whether 
tion  &o  ^^6  ^hing  required  hy  such  order  shall  or  shall  not  have  been  done  la  the  meaa 
bad 'been      ^inie 

delivered.        14.  It  is  further  ordered,  that  if  anj  attorney  shall,  as  required  by  the  said  act, 
No  further  declare  that  any  writ  of  summons,  or  writ  of  capias,  upon  which  his  name  is  indors- 
kad°       ed,  was  not  issued  by  him,  or  with  his  authority  or  privity,  all  proceediags  upon  the 
If  order  to  ^'^^^  shall  be  stayed  until  further  notice. 

retarn  15.  It  is  further  ordered,  that  every  decbiration  shall,  in  future,  be  intituled  in.  the 

vrit  in  va-  proper  Court,  and  of  the  day  of  tlie  month  and  year  on  which  it  is  filed  or  deliyered, 
cation  be    ^^^  gj^^U  Qommence  as  follows :  — 

made  a 

coart,  next  DeclaraHons  after   Summons, 

term  an 

•ttnch-  J  Venue.] — A,  B,,  by  D.  F.  his  attorney,  [or,  in  his  own  proper  person],  oon- 

Swue  ^^^   plains  of  C.  D.,  who  has  been  summoned  to  answer  the  said  A.  B,,  &c. 

without 

service  of  *  Declaration  qfUr  Arrest  where  the  Party  is  not  in  Custody  • 

tbiit  rule. 

^"?*  *Yh        f  Venue. \ — A,  B.,  by  B.  F.,  his  attorney,  [or  in  his  own  proper  pcraon],  oom- 
out  au^   "  plains  of  C  £>.,  who  has  been  arrestod  at  the  suit  of  the  said  A,  B,  Jcc 
thority  of 

attorney  Declaration  where  the  party  is  in  Custody, 

IV  hose 

■  • 

hidoreel  I  ^««"«} — ^*  ^>  ^1  ^'  '^•»  ^^*  attorney,  [or,  in  his  own  proper  person],  con- 

to  be  stay,  plains  of  U.  D.,  being  detained  at  the  suit  of  A.  B.,  in  ihe  cu^stody  of  the  ShenC 
ed.  [or,  the  Marshal  of  the  Marshalsea  of  the  Court  of  King's  Bench,  or  tho    Wardeo 

[  *731]  ofthe-FYee^] 
Title  of 

dcclara-  Declaration  after  the  Arrest  of  one  or  more  Defendant  or  Defendants^  and 
Com-  where  one  or  more  other  Defendant  or  Defendants,  shall  have  been  served  ouly, 

inencc-  and  not  arrested, 

m.'nt  of 

Buminons.  j  Venue] — A  B.,  by  E.  F,,  his  attorney,]  or,  in  his  own  proper  person],  oom- 
mence-  plains  of  C.  D.,  who  has  been  arrestod  at  the  suit  of  tho  said  A,  B.,  [or,  being  de- 
ment of  tained  at  the  suit  of  the  said  A.  B.,  S^c  as  before],  and  of  G.  H.,  who  has  been 
decUra-  served  with  a  writ  of  capiat  to  answer  the  said  A.  B.,  &o. 

tion  in  j^q^  ^{^j^t;  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  tho  deckiatioa 

wh^'4'de-  shall  in  future  be  discontinued. 

ftfudant  is 

in  custody.  IL 
Com- 
mence-^ j^  ^  ordered,  that  the  writ  of  capias  and  distringas,  which  shall  hereafter  be  ia- 
^lara-  sued  out  of  the  superior  Courts  of  Law  at  Westminster  into  the  counties  palatine  of 
tion  Lancaster  or  Durham,  shall  be  directed  to  the  Chancellor  of  the  cQunty  palatine  of 
against  Lancaster  or  his  deputy  there,  or  to  the  bishop  of  Durham  or  his  Chancelior  there, 
•     d^fen?-  ^^  ®        ^  *^  ^'^  following  form  : — 

ants,  some  nr  ..    /•  t^-  .  .. 

of  whom  ,                  Wnt  of  Distringas. 
have  been 

^^^  William  the  Fourth,  &o. 

*i^rs  *  To  the  Chancellor  of  our  county  palatine  of  Lancaster  or  his  deputy  there  :  or^  To 

served.  the  Bev.  Father  in  Gtod            ,  by  Divine  Providence  Lord  Bishop  of  Durham,  or 

Pledges  to  his  Chancellor  there].  Greeting  : — We  coogimand  you,  that,  by  our  writ  under  the 

discon-  qqqX  of  our  said  county  palatine,  to  be  duly  made  and  directed  to  the  Sheriff  of  said 

^^^^  county  palatine,  you  command  the  said  Sheriff  [or  if  in  Durham,  that,  by  our  writ 
under  the  seal  of  your  bishopric,  to  be  duly  made  and  directed  to  the  Sheriff  of  tha 
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oounty  of  Durham,  yon  cause  the  said  Sheriff  to  be  oommanded]  that  he  omit  not  B«g.  Qes. 
by  reason  of  any  liberty  in  h'ls  bailiwiok,  but  that  he  enter  the  same  and  distrain  up-      S^'?'  * 
on  the  goods  and  chattels  of  C  D,  for  the  sum  of  40«.  in  order  to  compel  his  ap- 
pearance in  our  Court  of  ■  ■  ^  to  answer  A.  B,  in  a  plea  of  trespass  on  the  case 
[or,  debt,  or  as  the  case  may  he]^  and  how  he  shall  execute  that  our  writ  he  make 

known  to  us  in  our  said  Court,  on  the ,  day  of  — —  now  next  ensuing. 

Witness  — ,  at  Weslminster,  the day  of in  the year 

of  our  reign. 


r 

NoticB  to  he  atibscribed  to  the  fore^ioxng  Writ, 


In  the  Court  of 


Between  A.  B.  Plaintiff! 

and 
O.  £>.  Defendant 
Mr.  0,1), 

Take  notice,  that  I  have  this  day  distrained  on  your  goods  and  chattels  in  the 
sum  of  40<.,  in  oonsequence  of  your  not  having  appeared  in  the  said  Court,  to  an- 
swer to  the  said  A,  B  according  to  the  exigency  of  a  writ  of  summons,  bearing  teste 

on  the day  of  — ,  and  that,  in  default  of  your  appearance  to  the  present 

writ  within  eight  days  inelasive  after  the  return  hereof,  the  said  A.  B,  will  cause  an 
appearance  to  be  entered  for  you,  and  proceed  thereon  to  judgment  and  execution 
[or  (if  the  defendant  he  subject  to  outlawry)  will  cause  proceedings  to  be  taken 
to  outlaw  you.] 

*  Writ  of  Capias,  [  #732  ] 

William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lanccuter,  or  his  deputy  there :   [or, 

To  the  Rev.  Father  in  God ,  by  Divine  Providence  Lord  Bishop  of  Durham^ 

or  to  his  chancellor  there],  Greeting :  —  We  command  you,  that,  by  our  writ  under 
the  seal  of  our  said  county  palatine,  to  be  duly  made  and  directed  to  the  Sheriff  of 
our  said  county  Palatine,  you  command  the  said  Sheriff  [or,  if  in  Durham,  that,  by 
our  writ  under  the  seal  of  your  bishopric,  to  be  duly  made  and  directed  to  the  Sher- 
iff of  the  county  of  Durham,  you  cause  the  said  Sheriff  to  be  commanded]  that  he 
omit  not  by  reason  of  any  liberty  in  his  baliwick,  but  that  he  enter  the  same,  and 

take  G.  D.  or ,  if  he  shall  be  found  in  his  baliwick,  and  him  safely  keep 

until  he  shall  have  given  him  bail  or  make  deposite  with  him  according  to  law  in  an 
action  on  promises,  [or,  of  debt,  &o.]  at  the  suit  of  A.  B.  or  unt  I  the  said  C 
D.  shall  by  other  lawful  means  be  discharged  from  his  custody :  and  that  he  further 
command  him,  that,  in  execution  thereof,  he  do  deliver  a  copy  thereof  to  the  said  C. 
D.  And  that  the  said  writ  do  require  the  said  G,  D.  to  take  notice  that  within  eight 
days  after  execution  thereof  on  him,  inclusive  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of  "  to  the  said  action  ;  and 

that  in  default  of  his  so  doing,  such  proceedings  may  be  had  and  taken  as  are  men- 
tioned in  the  warning  thereunder  written,  or  indorsed  thereon ;  and  that  he  further  com- 
mand the  said  Sheriff,  t^at  immediately  after  the  execution  thereof,  he  do  return  that 
writ  to  our  said  Court,  together  with  the  manner  in  which  he  shall  have  executed  the 
same,  and  the  day  of  the  execution  thereof^  or  that,  if  the  same  shall  remain  unexe- 
cuted, then  that  he  do  so  return  the  same  at  the  expiration  of  four  calendar  months 
from  the  date  thereof,  or  sooner  if  he  shall  bo  thereto  rcquired,by  order  of  the  said 
Court,  or  by  any  judge  thereof. 

Witness  ,  at  Westminster,  the day  of 


Memorandum  to  be  subscribed  to  the  Writ, 

N.  B.    This  writ  is  to  be  executed  within  four  calendar  months  from  the  date  hera- 
of,  including  the  day  of  such  date,  and  not  afterwards. 
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APFBVDIX 


Beg.  Geo. 
Mioh.  T.  8 
W.4. 


Warning  to  <fte  Defendant, 

1.  If  a  defendant  being  in  costodj,  shall  be  detained  on  ihis  writ,  or  if  a  defend- 
ant, being  arrested  thereon,  shall  go  to  prison  fbr  want  of  bail,  (lie  plaintiff  nu^  de- 
clare against  such  defendant  before  the  end  of  the  term  next  after  soeh  detuner  or 
arrest,  and  proceed  thereon  to  judgment  and  execution. 

2.  If  a  defendant  being  arrested  on  this  writ^  shall  have  made  a  depcffiite  of  moiMj 
according  to  the  stat  7  6c  S  Geo.  4,  c.  71,  and  shall  omit  to  enter  a  common  appesr- 
anco  to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  appearanee  fbr 
the  defendant,  and  proceed  thereon  to  judgment  and  execution. 

3.  If  a  defendant,  having  given  baU  on  the  arrest,  shall  omit  to  put  in  speoal  bail 
as  required,  the  plaintiff  may  proceed  against  the  sheriff,  or  on  the  bail  bond. 

4.  If  a  defendant  having  been  served  only  with  this  writ,  and  not  arrested  Ijieie- 
on,  shall  not  enter  a  common  appearanee  within  eight  days  after  such  aervioe,  the 
plaintiff  may  enter  a  common  appearance  fbr  snch  defendant,  and  proceed  therecm  io 
judgment  and  execution.  . 


Bail  for  £■ 
Or. 
Bail  for  £ 


day  of 


Jkdarsementi  to  be  made  on  a  writ  of  Oapiae, 
,  by  affidavit. 

,  by  order  of  [naming  the  Judge  making  the  order,]  dated  the 

,  attorney  for  the  plaintiff  [or  plaintiff;  ] 


[  ♦733  ]      #Xhi8  writ  was  issued  by  -K  F.  of 
within  named. 
Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within  named  [mention  the  ei^ 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  aiso  the  number  of  the 
house  of  the  plaintiff'*  8  residence,  ifcmff  such  there  be.] 


Reff.  Gen. 
Hil..  T. 
8W.  4. 
Rules  OQ 
sheriff  )o 
bring  in 
the  body 
of  defend- 
ant in  va- 
cation 


Hilary  Tbrm,  8  W.  4. 

It  is  ordered,  that  in  case  a  rule  of  Court  or  judge's  order  for  returning  a  bailable 
writ  of  capias  shall  expire  in  vacation  and  the  sheriff  or  other  officer  having  die  le- 
turn  of  such  writ,  shall  return  eepi  corpus  thereon,  a  judge's  order  may  thereapon 
issue,  requiring  the  sheriff  or  other  officer,  within  the  like  number  of  days  after  the 
service  of  such  order,  as  by  the  practice  of  the  Court  is  prescribed  with  respect  to 
rules  to  bring  in  the  body  issued  in  term^  to  bring  the  defendant  into  Court,  by  fbrth- 
with  putting  in  and  perfecting  bail  above  to  the  action  ;  and  if  the  sheriff  or  other  of- 
ficer  shall  not  duly  obey  such  order,  and  the  same  shall  have  been  made  a  rule  of 
Court  in  the  Term  next  following,  it  shall  not  be  necessary  to  serve  such  rule  of  Conrl^ 
or  to  make  any  fresh  demand  thereon,  but  an  attachment  shall  issue  forthwith  for 
disobedience  of  such  order,  whether  the  bail  shall  or  shall  not  have  been  put  in  and 
perfected  in  the  mean  time. 


Reg.  Gen. 
Trin.  T.  8 

W.  4 
Declaring 
agunst 
prisonem. 


Trinitt  TwiM,  8  W.  4. 

1.  It  is  declared  and  ordered,  that  in  all  cases  in  which  a  defendant  shall  hav« 
been  or  shall  be  detained  in  prison  or  any  writ  of  capias  or  detainer  undpr  the  stat- 
ute 2  W.  4,  c.  89,  or  being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  aqd 


m  all  eases  in  whieh  lie  shall  bave  been  or  shall  be  rendered  to  prison  before  declar*  H^  Geo. 
ation  on  any  such  process,  the  plaintiff  in  sndi  process  shall  deoure  against  such  de-  ^^*  ^*  ^ 
fendant  before  the  end  of  the  next  term  alter  such  arrest  or  detainer,  or  render,  and 
notioe  thereof,  otherwise  such  defendant  shall  be  entitled  to  be  discharged  from  such 
wrresi  or  detainer,  upon  entering  an  appearance  according  to  the  form  set  forth  in 
the  aforesaid  statute,  S  W.  4,  c.  89,  sohcMlnle  No.  2 ;  unless  further  time  to  declare 
ahall  have  been  giYcn  to  such  plaintiff  by  rule  of  Cou^,  or  order  of  a  judge. 

2.  It  is  ordered,  that,  from  the  present  diiy  in  all  actions  against  prisoners  in  the  P1«a"  ^ 
OQstody  of  the  Marshal  of  the  MartkaUea,  or  of  the  Warden  of  the  Fket,  or  of  the  P>^»ooers 
sberiff,  the  defendant  shall  plead  to  the  declaration  at  the  same  time,  in  the  same 
manner,  and  under  the  same  rules,  as  in  actions  against  defendants  who  are  not  in 
OQstody. 

3.  It  is  ordered,  that,  firom  and  after  the  10th  day  of  July  next,  where  the  plain-  Render  af^ 
tiff  proceeds  by  action  of  debt  on  the  recognizance  of  bail  in  any  of  the  Courts  of  ^^T,?"^ 
Westminster,  the  bail  shall  be  at  liberty  to  render  their  principal  at  any  time  within  ^^|^f^ 
the  space  of  fourteen  days  next  after  the  service  of  the  process  upon  them,  but  not  ^^i^ 

at  any  later  period ;  and  that  upon  such  render  being. duly  made,  and  notice  thereof 
given,  the  proceedings  shall  be  stayed  upon  payment  of  the  costs  of  the  writ  and  sor- 
vioe  thereof  only. 

Hilary  Tjbbx,  4  W.  4 

It  is  ordered,  that  from  and  after  the  first  day  of  Easter  term  next  inclusive,  the  ^  JP^ 
foUowing  rules  shall  be  in  force  in  the  Courts  of  King's  Bench,  Common  Pleas,.  Mid  ^4 
Exchequer  of  Pleas,  and  Courts  of  Error  in  the  Exchequer  Chamber. 

1.  No  demurrer,  nor  any  pleadings  subsequent  to  the  declaration,  shall  in  any  x>einwrr«r 
case  be  filed  with  any  officer  of  the  Court,  but  the  same  shall  always  be  delivered  b^  to  be  de- 
tween  the  parties.  IWered.not 

*2.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  counsel  some  matter  ?®**Lq^  , 
of  law  intended  to  be  argued  shall  be  stated,  and  if  any  demurrer  shall  be  delivered  L     '^4  J 
without  such  statementy  or  with  a  frivolous  statement^  it  may  be  set  aside  as  irregu-  ^^^/^^^ 
lar  by  the  Court  or  a  judge,  and  leave  may  be  given  to  sign  judgment  as  for  want  of  i^efore  de- 
a  plea.  murrer 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  argument,  insist  upon  signed. 

9Xkj  further  matters  of  law,  of  which  notice  shall  have  been  given  to  the  Court  in  the  ^^^^^     ^ 
tJLi  «««.  poiDte  not 

visual  way.  ii9,\.ed  may 

8.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  party  demurring  be  argued, 
may  demand  a  joinder  in  demurrer,  and  the  opposite  party  shall  be  bound,  within  Na  rule  to 
four  days  afler  such  demand,  to  deliver  the  same,  otherwise  judgment  J^iu  in  <1^ 

4.  To  a  joinder  in  demurrer  no  signature  of  a  Serjeant^  or  other  counsel  shall  be  ^^^^'  • 
necessary,  nor  any  fee  allowed  in  respect  thereof.  demurrer 

5.  The  issue,  or  demurrer  book,  shall,  on  all  occasions,  be  made  up  by  the  suitor,  need  not 
his  attorney,  or  agent,  as  the  case  may  be,  and  not,  as  heretofore,  by  any  officer  of  be  signed, 
the  Court.  Making 

6.  No  motion^  or  rule  for  a  concilium,  shall  be  required,  but  demurrers,  as  well  ^^^'^^^ 
as  all  special  cases,  and .  special  verdicts,  shall  be  set  down  for  argument,  at  the  re-  murrer. 
quest  of  either  party,  with  the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer,  Setting 
and  a  secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of  one  shilling,  and  ^^p^^^  ^P^ 
notice  thereof  shall  be  given  forthwith  by  such  party  to  the  opposite  party.  *^"^  ®*** 

7.  Four  clear  days,  before  the  da(y .  appointed  for  argument,  the  plaintiff  shall  de-  murrer. 
Uver  copies  of  the  demurrer  book,  special  case,  or  special  verdict,  to  the  Lord  Chief  Delivery 
Justice  of  the  King's  Bench,  or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  of  paper 
n»v  be,  and  the  senior  judge  of  the  Court  in  which  the  action  is  brought,  and  the  I'^ks. 
d9&ndant  shall  delivt^r  copies  to  the  other  two  judges  of  the  Court  next  in  seniority ; 

and,  in  default  thereof,  by  either  party  the  other  party  may,  on  the  day  following, 
deliver  such  copies  as  ou^t  to  have  been  so  delivered  by  the  party  makmg  default ; 
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Reg.  Gem    and  the  parly  making  default  shall  not  be  heard  nntil  he  shall  have  paid   far 
w  hi^*  ^     copies,  or  deposited  with  the  clerk  of  the  roles  in  the  King's  Bench  and  £xobeqi 

or  the  secondary  in  the  (3ommon  Pleas,  as  the  case  may  be,  a  soffident  sum  to  pay 
Judgment    for  such  copies. 

recovered.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in  another  Conrt,  lie 
^J" "*  ^  shall,  in  the  margin  of  such  plea,  state  the  date  of  such  judgments,  and  if  so^  j^g- 
jadgroeot  '™cnt  shall  be  in  a  Conrt  of  record,  the  number  of  the  roll  on  which  such  prooeediog^ 
recovered  are  entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to 
the  num-  gign  judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be  &lsely  slated  by  the 
^^  ^^h^^^  defendant,  the  plaintifl^  on  producing  a  certificate  from  the  proper  officer,  or  pezsoB 
stafed  in  ^^^^ng  ^hc  custody  of  the  records  or  proceedings  of  the  Court  where  such  judgmei^ 
the  mar-  ^  alleged  to  be  recovered,  that  there  is  no  such  reoord  or  entiy  of  a  judgment  as 
gin.  therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of 

the  Court  or  a  judge. 
Error, —        9.  No  writ  of  error  shall  be  a  supersedeas  of  execution,  until  service  of  the  notice 

Writ  of  er-  ^f  ^^  allowance  thereof,  containinir  a  statement  of  some  particular  eroand  <^  enor  in- 
rornot  su-  .     J    ,  .     .  j  °  '  ® 

persedeaa     *®"^®^^  ^  ^  argued. 

with  Provided,  that  if  the  error  stated  in  such  notice  shall  appear  to  be  frivoloos,  the 

points  to  Court,  or  a  j^udgo  upon  summons,  may  order  execution  to  issue, 
be  argued.  IQ.  No  rule  to  certify  or  transcribe  the  record  shall  be  necessary,  but  the  plaintiff 
S^»t^°  in  error  sliall,  within  twenty  days  aft/jr  the  allowance  of  the  writ  of  error,  get  the  tran- 
friVoious.  ^ript  prepared  and  examined  with  the  clerk  of  the  errors  of  the  Court  in  which  the 
No  rule  to  ju'lgmcnt  is  given,  an<l  pay  the  transcript  money  to  him  ;  in  de&ult  whereof,  the  ^ 
certify  and  tondant  in  f.iror,  his  executors  or  administrators,  shall  be  at  liberty  to  sign  jadgmeot 
tra&8crit)e.  of  non  pros.  The  clerk  of  the  errors  shall,  after  j}a}'ment  of  the  transcript  mon- 
ey, deliver  the  writ  of  error,  when  returnable,  with  the  transcript  annexed,  to  the 
cleik  of  the  errors  of  the  Court  of  Error.  ^ 

[  *7oo  J  *11.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor  scire  Jactas  quare 
Diminu-  executionem  non,  shall  be  necessafy  in  order  to  compel  an  assignment  of  errors,  hot 
Biffnment  ^**'^^"  ^^g^**  ^^Y^  ^^^  '^®  "^^^  ^^  error,  with  the  transcript  annexed,  shall  have  been 
of  errors,  delivered  to  the  clerk  of  the  errors  of  the  Court  of  error,  or  to  the  signer  of  the  writs 
ici.fa,  in  the  King's  Bench,  in  cases  of  error  to  that  Court,  or  within  twenty  days  afl«r  the 
gun  re  exe-  allowance  of  the  writ  of  error,  in  cases  of  error,  coram  nobis  coram  pohis  the  plain- 
^^^'  tiff  in  error  shall  assign  errors ;  and  on  failure  to  assign  errors,  the  defendant  in  er- 

ror, his  executors  or  administrators,  shall  be  entitled  to  sign  judgment  of  non 

of  nr^^.  12.  The  assignment  of  errors,  and  subsequent  pleadings  thereon,  shall  be  deliv- 
in^  in  er  *  ^^^  ^^  ^®  attorney  of  the  opposite  party,  and  not  filed  with  any  officer  of  the 
ror.  Court. 

No  set  fa,  13.  No  scire  facias  ad  audiendum  errores  shall  be  necessary  (unless  in  caae  of 
ad  audien-  J^  change  of  parties)  ;  but  the  plaintiff  in  error  may  demand  a  joinder  in  error,  or 
^^f  pica  to  the  assignment  of  errors,  and  the  defendant  in  error,  his  executors  or  admin- 

Joinder  in  istrators,  shall  be  bound,  within  twenty  days  after  such  demand  to  deliver  a  joinder 
error  or  plea,  or  to  demur,  otherwise  the  judgment  shall  be  reversed, 

within  Provided,  that  if  in  any  case  the  time  allowed,  as  herein  before  mentioned,  for 

days  getting  the  transcript  prepared  and  examined,  for  assigning  errors,  or  for  delivering 

Where  &  joinder  in  error,  or  plea,  or  demurrer,  shall  not  have  expired  before  the  10th  day 
twenty  of  August  in  any  year,  the  partv  entitled  to  such  time  shall  have  the  like  time,  hr 
days  ex-  the  same  purpose,  after  the  24th  day  of  October,  without  reckoning  any  of  the  days 
lOth^Au!    before  the  10th  of  August 

g^^     '        Provided  also,  that  in  all  cases  such  time  may  be  extended  by  a  judge's  order. 
Farther  Provided  also,  that  in  all  cases  of  writs  of  error  to  reverse  fines  and  common  re- 

time may  coveries,  a  scire  facias  to  the  terre-tenants  shall  issue,  as  heretofore. 
^  allowed.  ^^  When  issue  in  law  is  joined,  either  party  may  set  down  the  case  for  argiN 
ply  to  w^  ment  with  the  clerk  of  the  errors  of  the  Court  of  Error^  or  the  clerk  of  the  rules  in 
rors  in  "  the  King's  Bench,  (as  the  case  may  require),  and  forthwith  give  notice  in  writrag 
finos,  &o.  thereof  to  the  other  party,  and  proceed  to  argument  in  like  manner  as  on  a  demuncTi 
without  any  rule  or  motion  for  a  concilium. 
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15.  Four  dear  days  before  the  day  appointed  fbr  argument,  the  plaintiff  in  error  ^'.,^2'^ 
shall  deliver  copies  of  the  jndgment  of  the  Court  below,  and  of  the  aasignment  of     \y*  4/ 
errors,  and  of  the  pleadings  thereon,  to  the  judges  of  the  King's  Bench,  on  writs  of  Setting* 
error  from  the  common  Pleas  or  Exchequer,  and  to  the  judges  of  the  common  Pleas,  case  for 
on  writs  of  error  from  the  King's  Bench;  and  the  defendant  in  error  shall  deliver  argument 
copies  thereof  to  the  other  judges  of  the  Court  of  Exchequer  Chamber  before*  whom  ^^^^ 
the  case  is  to  be  heard  ;  and  in  default  by  either  party,  the  other  party  may  deliver  i^qq^^ 
sach  books  as  ought  to  have  been  delivered  by  the  party  making  default,  and  the 

party  making  default  shall  not  be  heard  until  he  shall  have  paH  for  such  copies, 
or  deposited  with  the  clerk  of  the  errors  or  the  clerk  of  the  rules  in  the  King's  Bench^ 
(as  the  case  may  be,)  a  sufficient  sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  neoesaary  before  set-  Proceed- 
ting  down  the  case  for  argument,  but  after  judgment  shall  have  been  given  in  the  |.°^q^^  * 
Court  of  Error  in  the  Exchequer  Chamber,  either  party  shall  be  at  liberty  to  enter  q^^  ^  ^q. 
the  proceedings  in  error  on  the  judgment  roll  remaining  in  the  Court  below,  on  a  tered  be- 
certificate  of  a  clerk  of  the  errors  of  the  Exchequer  Chamber  of  the  judgment  ^ven,  fore  argu- 
for  which  a  fee  of  three  shillings  and  four  pence,  and  no  more,  shall  be  charged.  "^^° 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  ease  where  the  defendant  Notices  of 
has  not  appeared  in  person,  or  by  his  attorney  or  guardian,  notwithstanding  the   *""  ^^' 
general  rule  of  Trinity  Term,  1  W.  4,  s.  12. 

18.  It  shall  not  be  necessary  to  repass  any  nisi  prius  reeord  which  shall  have  Repassing 
been  once  passed,  and  upon  which  the  fees  of  passing  shall  have  been  paid ;  '^^ 
and  if  it  shall  be  necessary  to  amend  the  day  of  the  tfMe  and  return  of  the   dis- 
tringas  or  habeas  corpora,   or  of  the  clause  of  nisi  prius,  the  same  may  be 

done  by  the  order  of  a  judge  obtained  on  an  application  ex  parte. 

♦19  Writs  of  trial  shall  be  sealed  only,  and  not  signed.  [  *736  ] 

20.  Either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial,  may  give  writa  of 
notice  to  the  other,  either  in  town  or  country  in  the  form  hereto  annexed,  marked  A.,  trial. 
or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence  certain  written  or  printed  J™®^**^^ 
documents ;  and  unless  the  adverse  party  shall  consfent  by  indorsement  on  such  no-    ocumen 
tice  within  forty  eight  hovtrs,  to  make  the  admission  specified,  the  party  requiring 
such  admission  may  call  on  the  party  required  by  summons  to  show  cause  before  a 
judge  why  he  should  not  consent  to  such  admission,  or  in  case  of  refusal  be  subject 
to  pay  costs  of  proof;  and  unless  the  party  required  shall  expressly  consent  to  make 
sucn  admission,  the  judge  shall,  if  he  think  the  application  reasonable,  make  an  or- 
der, that  the  costs  of  proving  any  document  specified  in  the  notice,  which  shall  be 
proved  at  the  trial  to  toe  satisfaction  of  the  judge  or  other  presiding  officer,  certified 
by  his  indorsement  thereon,  shall  be  paid  by  the  party  so  required,  whaterer  may  be 
the  result  of  the  cause. 

Provided,  that  if  the  judge  shall  think  the  application  unreasonable,  he  shall  in- 
dorse the  summons  accordingly. 

Provided  also,  that  the  judge  may  give  such  time  for  inquiry  or  examination  of 
the  documents  intended  to  be  (^red  in  evidence,  and  give  soeh  directaon  for  inspec- 
tion and  examination,  and  impose  such  terms  upon  the  party  requiring  the  admis- 
flion,  as  he  shall  think  fit. 

K  the  party  required  shall  consent  to  the  admission,  the  judge  shall  order  the 
same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed  to  any  party 
who  shall  have  adduced  the  same  in  evidence  on  any  trial,  unless  he  shaU  nave 
given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have  refused 
or  neglected  to  make  such  admission,  or  the  judge  shall  have  indorsed  upon 
the  summons  that  he  does  not  think  it  reasonable  to  requure  it. 

A  judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs  of  the  ap- 
plication, and  the  costs  of  the  production  and  inspection,  and  in  the  absence  of  a 
special  order  the  same  shall  be  costs  in  the  cause. 
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Take  notice,  that  the  pkitntiff  [or  "defendatit"]  in  tliis  eanse  proposes  to  addnee 
in  evidenoe  the  mveral  aoeomento  herennder  apecited  and  that  the  same  may  be  in* 
spected  bj  the  defendant,  [or  '*  plaintiff'*),  his  attorney  or  agent,  at  ,m^ 

p  between  the  honra  of  ,  and  that  the  defendant  [or  '*  plain- 

tiff*'] will  be  required  to  admit  that  auoh  of  the  said  doonments  as  are  speoificMl  to  be 
originals,  were  respeetively  written,  signed  or  executed^  as  they  purport  respeotiw* 
ly  to  have  been ;  tnat  such  as  are  specified  as  oopies  are  tme  copies ;  and  soeb  doe- 
nments  as  are  stated  to  hate  been  serred,  sent,  or  delivered  were  so  served,  sent, 
or  delivered  lespeotively,  saving  all  just  exceptions  to  the  admissibility  of  all  boA 
documents  as  evidence  in  this  cause.     Dated,  Sec. 

G.  H.  attorney  for  plaintiff  ["  or  defendant"] 
To  E,  F.  attorney  or  agent  for 

defendant  [or  *'  plaintiff/'] 
[Bert  dettribo  the  doeumenl$,  the  numner  of  doing  ^hieh  may  h$  as  faOowsz] 

*0KIOIXALS. 


Description  of  the  Doouments. 


Deed  of  Covenant  between  A,  B.  and  C,  D.  fiivt  part, 
and  E.  F.  second  part        •     •     . 

Indenture  of  lease  from  A,  B,  \fs  C.  D 

Indenture  of  Beleaae  between  A.  B,,  C  Z>.,  first  part,  ) 
&c > 

Letter  —  Defendant  to  Plaintiff 

Policy  of  Insurance  on  Goods  by  Ship  Isabella,  on  voy*  ) 
age  from  Oporto  to  Xiondon •     j 

Memorandum  of  Agreement  between  O.  JD,,  Captain 
of  said  Ship,  and  E  F, 

Bill  of  Exchange  for  jC100|  at  three  months^  drawn  by 
A^  B.  on  and  accepted  by  O.  JD,  indorsed  by  E,  F.» 
and  G.  JK       


Date. 


1st  January,  1828. 
Ist  February,  1828. 
2d  Febraary,  1828. 

1st  March,  1828. 
8d  December,  1827. 

Ist  Januaiy,  1828. 
Ist  May,  1829. 


C0PIS8. 


Original  or  Daplioate,  served, 
86nt  or  deliTered,  when,  bow* 
and  bj  whom. 


Description  of  Doeaawots. 


Dote. 


Begister  of  Baptism  of  A.  B.^  in 
the  parish  of  X  ....    % 

Letter  *--PlanitUr  to  Defendant 


i 


Notice  to  Produce  Papers      .     . 

Beeord  of  a  Jndgment  of  the  ) 
Court  of  King's  Bench,  in  an  > 
action,  J.  S.  y,  J.  N.    ,     .     .  ) 

Letters  Patent  of  King  Charles') 
n.  in  the  Bolls  Chapel .    .    . ) 


1st  Jan.  1808. 

1st  Feb*  isae. 

1st  March,  1828. 


Trinity  Term, 
10th  Geo.  rV. 

1st  Jan.  1680. 


Sent  by  Gknenl 
Post.  2d  Feb. 
1828. 

Served  2d  Maidi, 
1828,  on  defen- 
dant's attomsj, 
by  jy.  J*,  of 
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^HiLART  Tbrm,  4  Will.  4. 

WiiERBAS  it  is  provided  by  the  stat.  8  &  4  Will.  4,  s.  42.  b.  1.  that  the  judg-  H?f  ;^^ 
es  of  the  superior  Courts  of  Common  Law  at  W^ttminster,  or  any  eight  or  more  of  ^^  4,  * 
them,  of  whom  the  Chiefs  of  each  of  the  said  Courts  should  be  three,  should  and  Recital  of 
might,  by  any  rule  or  order  to  be  from  time  to  time  by  them  made,  in  term  or  vaca-  stat.  8  A  4 
tiop,  at  any  time  within  five  years  from  the  time  when  the  said  aot  shonld  take  eflect,  ^^^  ^'  ^ 
make  stick  alterations  in  ike  mode  of  pleading  in  the  said  Courts,  and  in  the  mode      ' 
of  entering  and  tra»seribing  pleadings,  jtidgmenU  and  &tker  proceedings  in  ac- 
tions at  law.  and  such  regulations  as  to  the  pagmeni  of  costs,  and  otherwise,  for  car- 
rying into  effect  the  said  alterations,  as  to  them  might  seem  expedient ;  which  rules, 
.orders,  and  regulations  were  to  be  laid  before  both  Houses  of  Parliament  as  therein 
mentioDcd,  and  were  not  to  have  effect  until  stz  weeks  after  the  same  shonld  have 
been  so  laid  before  both  Houses  of  Parliament,  but  after  that  time  should  be  binding 
and  obligatory  on  the  said  Courts,  and  all  other  Courts  of  common  law,  and  be  of  the 
like  force  and  effect  as  if  the  provisions  contained  therein  had  been  expressly  enact- 
ed by  parliament. 

Provided  that  no  such  rule  or  order  shonld  have  the  effect  of  depriving  any  person 
of  the  power  of  pleading  the  general  issue,  and  of  giving  the  special  matter  in  evi- 
dence, in  any  case  wherein  he  then  was  or  thereafter  should  be  entitled  so  to  do,  by 
virtue  of  an  act  of  parliament  then  or  thereafter  to  be  in  force. 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of  faster  Term  next  in- 
clusive, unless  parliament  shall  in  the  mean  time  otherwise  enact,  the  following  rules 
and  regulations,  made  pursuant  to  the  said  statute,  shall  be  in  force. 

First,  QeN ERAL  ROLBS  AND  RbOTTLATIONS. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the  day  of  the  ^^^  plead- 
month  and  year  when  the  same  was  pleaded,  and  shall  bear  no  other  time  or  date,  (^^^^[fi^ 
and  every  declaration  and  other  pleading  shall  also  be  entered  on  the  record  made  of  the  day 
up  for  trial  and  on  the  judgment-roll,  under  the  date  of  the  day  of 'the  month  and  and  year 
year  when  the  same  respectively  took  place,  and  without  reference  to  any  other  time  ^'**'^  , 
or  date,  unless  otherwise  specially  ordered  by  the  Court  or  a  judge.  ^  dt   be 

2.  No  entry  or  continuances  by  way  of  imparlance,  curia  advisari  rwft,  vice  comes  j.^  entered 
non  misit  breve,  or  otherwise  shatl  be  made^  upon  any  record  or  roll  whatever,  or  in  of  record. 
the  pleadings,  except  the  Juraiur  ponitur  in  respectu,  which  is  to  be  retained. 

Provided  that  such  regulation  shall  not  alter  or  aflfeot  any  existing  roles  of  practice  No  Contin- 
ts  to  the  times  .of  proceeding  in  the  cause.  h^°^"iSd 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance  is  now  j^^f "J^^^ ' 
hy  law  pleadable  in  banc,  or  at  nisi  prius,  the  same  defiance  may  be  pleaded,  with  an  fy^^  ^^ 
allegation  that  the  matter  arose  after  the  last  pleading,  or  the  issuing  of  the  jury  pro-  times  of 
cess,  as  the  case  may  be.  prooeed- 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied  by  an  affi-  ^<(' 
davit  that  the  matter  thereof  arose  within  eight  days  next  before  the  pleading  of  such  ^arr^* 
pleas,  or  unless  the  Court  or  a  judge  shall  otherwise  order.  continu- 

8.  All  judgments,  whether  interiocutory  or  final,  shall  be  entered  of  record  of  the  ana, 
day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not  ^^7^ 
have  relation  to  any  other  day.  J^dmcnt 

Provided,  that  it  shall  be  competent  foa  the  Court  or  a  judge  to  order  a  judgment  to  be  en- 
to  be  entered  nunc  pro  tune,  tered  of 

♦4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  te  sue  or  de-  **»«  ^*y 
fend.  ^^Li 

6.  And  whereas,  by  the  mode  of  pleading  hereinafter  prescribed,  the  several  dis-  r  ^Tgg  1 
pnted  &ctB  material  to  the  merits  of  the  case  wHl,  befi>ie  the  trial,  be  brought  to  ^  '' 
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Rtg.  Gen.  tbe  notioe  of  the  respectiye  parties  more  ^tinotly  than  heretofiMne ;  and  by  Ae  aid 

Hil..  T.  i^t  of  the  3d  &  4th  Will.  4,  c.  42,  s.  23,  the  powers  of  amendment  at  the  trial,  k 

JVune  pro  ^'^^^^  ^^  Tarianoe  in  partioulars  not  materiid  to  the  merits  of  the  ease,  are  greallj  eo- 

tunc.  hirged: 

Warrants        Several  eounts  shall  not  be  allowed,  unless  a  distinct  sabject-matter  of  oompltiak 

of  attorney  is  intended  to  be  established  in  respect  of  each ;  nor  shall  several  pleas,  or  aTOvnOi 

tered  ^^  ^'  cognizances  be  allowed,  unless  a  distinct  ground  of  answer  or  defence  is  intendid 

Several  ^  ^  established  in  respect  of  each. 

eounts  and      Therefore,  counts  founded  on  one  and  the  same  prineipal  matter  of  complaint,  bat 

pleas  not  varied  in  statement^  description,  or  oiroumstanoes  only,  are  not  to  be  allowed. 

allowed.  j^  g^^  Counts  founded  upon  the  same  contract,  described  in  one  as  ooDtnd 

in  deolfl?»-  ^^thout  a  condition,  and  in  another  as  a  contract  with  a  condition,  are  not  to  be  al- 

tions.  lowed  ;  for  ihey  are  founded  on  the  same  subject:matter  of  complaint,  and  are  oo^ 

Contract  variations  in  the  statement  of  one  and  the  same  contract. 

with  con-        go,  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange  in  pajDeoi 

Non  de-  <M3cording  to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  for  Uie  price  d 

livery  of  ^^  ^^^  goods  to  be  paid  in  money,  are  not  to  be  allowed. 

bill  in  pay-      So,  counts  for  not  accepting  and  paying  for  goods  sold  ;  and  for  the  price  of  the 

ment.  game  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed. 

Not  ao-  g^j.  cQuntg  yp^Q  ^  jjjn  ^f  exchange  or  promissory  note,  and  for  the  considentioB 

and  *pay-  ^^  ^^  ^^  ^^  °^  ^  goods,  money,  or  otherwise,  are  to  be  considered  as  foonded  on 

ing  for  distinct  subject-matters  of  complaint ;  for  the  debt  and  the  security  are  diffisrent  ood- 

g)ods.  tracts,  and  such  counts  are  not  to  be  allowed. 

Bilb  and         q[^^q  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 

Policies.  ^^^9  ^  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and  reooved 

Premium,  to  recover  back  the  premium  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Charter-  Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 

partitt.  But^  a  count  for  freight  upon  a  charter-party,  and  for  freight /?ro  rata  itumif 

Vemhi9  "P^°  ^  contract  implied  by  law,  are  to  be  allowed. 

and  use  Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land  for  tbe  wm 

and  oooa-  time,  are  not  to  be  allowed. 

patioD.  In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  injury,  varying  tk 

anoe!**"  description  of  it,  are  not  to  be  allowed. 

Nonfeas-         ^^  ^^®  ^^^  actions  for  nonfeasance,  several  counts  founded  on  varied  statemeaiB  d 

ance.  the  same  duty  are  not  to  be  allowed. 

Trespass  Several  counts  in  trespass,  for  acts  committed  at  the  same  time  and  place,  are  not 

^^'^'m'slr  ^  ^  allowed. 

anumpst .       Where  several  debts  are  alleged  in  xndehitatui  assumpsit  to  be  due  in  respect  rf 

several  matters,  ex,  gr,  for  wage^,  work,  and  labor  as  a  hired  servant,  work  and  Ai* 
bor  generally f  goods  sold  and  delivered,  goods  bargained  and  sold,  monej  l^^ 
money  paid,  money  had  and  received,  and  the  like,  the  statement  of  each  debt  is  to 
be  considered  as  amounting  to  a  several  count  within  the  meaning  of  the  role  whkn 
forbids  the  use  of  several  counts,  though  one  promibe  to  pay  only  is  alleged  in  eoofld- 
oration  of  all  the  debts. 
Aceoant  Provided,  that  a  count  for  mon«%y  due  on  an  account  stated  may  be  joined  withwj 

stated.        other  count  for  a  money  demand,  though  it  may  not  be  intended  to  establish  a  difl* 

tinct  subject*matter  of  complaint  in  respect  of  each  of  such  eounts. 
Beveral  Tbe  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  considered  as  ^ 

breaches     eluding  the  plaintiff  from  alleging  fnore  breaches  than  one  of  the  same  oontrv^  0 

the  same  count 
[  ^740  J      *Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal  mstter, 
Instances    \y^^  varied  in  statement,  description,  or  circumstances  only,  (and  pleas  in  bar  in  i^ 
anS  avow-  pl®^^"*  •**  within  the  rule),  are  not  to  be  allowed. 

ries,  &o.  -^^  ^*  Pleas  of  soloit  ad  diem  and  of  solvit  post  cUem,  are  both  pleas  of  pj' 

Payment,    ment,  varied  in  the  circumstance  of  time  only,  are  not  to  be  allowed.  . 

Accord  But  pleas  of  payment^  and  of  accord  and  satisfaction,  or  of  release,  are  distinct  vA 

and  satis,    are  to  be  aUowed. 
(action. 
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Pleas  of  an  agreement  to  accept  tbe  aecurity  of  A.  B  in  discharge  of  the  plaintifTs  Rfg  Q«« 
demand,  and  of  an  agreement  to  accept  the  security  of  C.  2).,  for  the  like  purpose,  ^*'*^  *  ^ 
are  also  distinct,  and  to  be  allowed.  -jReleA^e. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person,  in  discharge  of  Liability 
the  plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to  be  an  agreement  of  third 
to  forbear  for  a  time,  in  consideration  of  the  same  security,  are  not  distinct ;  for  they  P'^i'^J* 
are  only  variations  in  the  statement  of  one  and  the  same  agreement,  whether  more  ^^^^^^ 
or  less  extensive,  in  consideration  of  the  same  security,  and  not  to  be  allowed.  forbear  in 

In  trOvSpasB  quare  elau$vm  fregit^  pleas  of  soil  and  freehold  of  the  defendant  in  oonsidrrn- 
the  locus  in  quo,  and  of  the  defendant's  right  to  an  easement  there — ^plcas  of  right  tioo  of  ii>i- 
of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  oommon  of  estovers,  are  ^'I'^J  ^^  _ 
distinct,  and  are  to  be  allowed.  j„|     ^'^  " 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at  particu-  xtA.  /«»., 
lar  times,  or  in  a  qualified  manner  are  not  to  be  allowed.  easement. 

So  pleas  of  right  of  way  over  the  locus  in  quo,  vaiying  the  termini  or  the  purpo-  ^'^Z^^  o( 
Bes,  are  not  to  be  allowed.  Tf'^m"^ 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant  are  to  be  al-  ^^^  oom- 
lowed.  mon  of 

But  avowries  for  distress  for  rent,  vaiying  the  amount  of  rent  reserved,  or  the  times  turbary, 
at  which  the  rent  is  payable,  are  not  to  be  allowed.  ^^^  ***^ 

The  examples  in  this  and  other  places  specified,  are  given  as  some  instances  only  g^^|^  ^^ 
of  the  application  of  the  rules  to  which  they  relate ;  but  the  principles  contained  in  common, 
the  rules  are  not  to  be  considered  as  restricted  by  the  examples  specified.  Right  of 

6.  Where  more  than  one    count,  plea,  avowry,  or  cognizance,  shall  have  been  way. 
used  in  apparent  violation  of  the  preceding  rule,  the  opposite  party  shall  be  at  liber-  ^^^>^ 
ty  to  apply  to  a  judge,  suggesting  that  two  or  more  of  the  counts,  pleas,  avowries,  or  ^^j  j,^,^'. 
cognizances  are  founded  on  the  same  subject  matter  of  complaint,  or  ground  of  an-  age /cm- 
swer  or  defence,  for  an  order  that  all  the  counts  pleas,  avowries,  or  cognizances,  in-  iani, 
troduoed  in  violation  of  the  rule,  be  struck  out  at  the  cost  of  the  party  pleading ;  l>i8tr«"» 
whereupon  the  judge  shall  order  accordingly,  unless  he  shall  be  satisfied,  upon  cause  ^\^P^^^^ 
shown,  that  some  distinct  subject  matter  of  complaint  is  honafide  intended  to  be  ,ibove- 
established  in  respect  of  each  of  such  counts  or  some  distinct  ground  of  answer  or  de-  meutiunc<I 
fences  in  respect  of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he  '*-*  iustan- 
shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case  may  be,  that  he  is  ?f^  ^*^^' 
so  satisfied ;  and  shall  also  specify  the  counts,  pleas,  avowries,  or  cognizances  men-  f,.^ni^the:*c 
tioned  in  such  application,  which  shall  be  aUowed.  .  rules,  bow 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  cognizance  taken  ad- 
upon  the   record,   the   party    pleading  fails  to  establish  a  distinct  subject   mat-  vantage  of. 
ter  of  complaint  in  respect  of  each  count,  or  some  distinct  ground  of  answer  or 
defence  in  respect  of  each  plea,  avowiy,  or  oognizanoe,  a  veraict  and  judgment  shall  \^'^^  ^^ 
pass  against   him   upon  each  count,   plea,  avowry,  or  eognizance,  which   he  shall  p^^^ 
have   so  failed  to  establish,   and  he  shall  be   liable  to  the  other  party  for  all 

the  cost  occasioned  by  sueh  count,  plea,  avowry,  or  cognizance,  including  those 
of  the  evidence  as  well  as  those  of  the  pleadings ;  and  further,  in  all  cases  in 
which  an  application  to  a  judge  has  been  made  under  the  pi^ccding  rule,  and  any 
count,  plea,  avowry,  or  cognizance,  allowed  as  aforesaid,  upon  the  ground  that 
some  distinct  subject  matter  of  complaint  was  haaa  fids  intended  to  be  estalilished  at 
the  ^trial  in  respect  of  each  count,  or  some  distinct  ground  of  answer  or  defence  in  re*  L  *  (^i-  J 
speot  of  each  plea,  avowry,  or  cognizance  so  allowed,  if  the  Court  or  judge,  before  whom 
the  trial  is  haid,  shall  be  of  opinion  that  no  such  distinct  subject  matter  of  complaint 
was  bona  fide  intended  to  be  established  in  respect  of  each  count  so  allowed,  or  no 
such  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cogni- 
zance so  allowed,  and  shall  so  certify  before  final  judgment,  such  party  so  pleading 
shall  not  recover  any  costs  upon  the  issue  or  issues  upon  which  he  succeeds,  arising 
out  of  any  count,  plea,  avowiy,  or  oognisUioe  with  respect  to  which  the  judge  shall  so 
certify.  c; 

8.  The  name  of  a  county  shall  in  all  oases  be  stated  in  the  margin  of  a  doclara-  n 
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(.0111- 

Dience- 
nicot  and 
coucludion 
of  pleas, 

&0. 


Com- 

roence- 

roent  of 

plea. 

Ir^oud 

plea. 

Protesta- 
tiun 


Traver»e«. 

Opposite 
party  ni'iy 
plead  over. 
Torm  of 
demurrer. 
Joinder  in 
demurrer. 

Entry  of 
proceed- 
ings on 
record. 


Charge  for 
irsne. 
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Payment 
of  money 
into  Court 


No  order 
to  pay 
money  in 
to  Court 
except  in 
certain 
oases. 


tion,'and  sball  be  taken  to  be  tbo  venue  inteDded  bjtbo  plaintiff,  and  no  Tenoe  fiUI 
le  stated  in  tbe  todi/  of  tbe  declaration,  or  in  any  subsequent  pleading. 

Provided,  that,  In  cases  where  local  description  is  now  required,  such  local  deaedf- 
tion  shall  be  given. 

9.  In  a  plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  tho  Yshak 
action  geneiully,  it  shall  not  be  necessary  to  uso  any  allegation  of  actionem  nan,  cr 
to  the  like  effect,  or  any  prayer  of  judgmant;  nor  shall  it  be  necessary  in  anj  r^ 
lication,  or  subsequent  pleading  intended  to  be  pleaded  in  maintenance  of  t£e 
whole  action,  to  use  any  allegation  of  "  precludx  non,^^  or  to  tbe  like  e&ct,  or  any 
prayer  or  judgment  \  and  all  plefis,  replications,  and  subsequent  pleadings,  pleaded 
without  such  formal  parts  as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  is 
pleaded  respectively  in  bar  of  tbe  whole  action,  or  in  tbe  maintenance  of  the  wbok 
action  ;  provided  chat  nothing  herein  contained  shall  extend  to  cases  where  an  es- 
toppel is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shall  commence  as  fol- 
lows : — '*  The'  said  defendant,  by ,  his  attorney,    [or,  in  person,    4'*^-]»  **P 

that 

11.  It  shall  not  be  necessary  to  state  in  a  second  or  other  plea  or  avowry,  ihat  b 
pleaded  by  leave  of  the  Court,  or  according  to  the  form  of  the  statute,  or  to  that 
effect. 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading;  but  either  party 
shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if  a  protestati« 
had  been  made. 

13.  All  special  traverses  or  traverses  with  an  inducement  of  affirmative  matter, 
shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not  preclude  the  opposite  party  from  pleadii^ 
over  to  tho  inducement  when  the  traverse  is  material. 

14.  The  form  of  demurrer  shall  bo  as  follows ;  — '*  The  said  defendant,  hy , 

his  attorney,  [or,  in  person,  S^c,  or  plaintiff  J,  says  that  the  declaration  [or  plea,  ^^J 
Is  not  sufficient  in  law,'*  showing  the  special  cause  of  demurrer  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows  : — ''  The  said  plaintiff  [c't 
defendant]  says  that  the  declaration  [or  plea  4'<?.]  is  sufficient  in  law." 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgment-roll, 
(according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be  in  fact,  ^ 
first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof,  upon  record ;  and 
no  fees  shall  be  payable  in  respect  of  any  prior  entry  made  or  supposed  to  be  made 
on  any  roll  or  record  whatever. 

16.  No  fees  shall  bo  obarged  in  respect  of  more  than  one  issue  by  any  of  the  of* 
ficers  of  the  Court,  or  of  any  judge  at  the  assizes,  or  any  other  officer,  in  any  action 
of  assumpsit,  or  in  any  action  of  delt  on  simple  contract,  or  in  any  action  on  ike 
case. 

*17.  .When  money  is  paid  into  Court,  such  payment  sball  he  pleaded  in  all  casn» 
and,  as  near  as  may  be,  in  the  following  form,  mutatis  mutandis : — 
"  O  JD.)  The day  of 

ats.     >  . 

A.  B.   )  The  defendant,  by ,  bis  attorney,  [or,  in  person,  4^c.]  says, 

that  the  plaintiff  ought  not  further  to  maintain  bis  action,  because  the  defendant  ncfv 
brings  into  Court  ^e  sum  of  £  ■  ,  ready  to  be  paid  to  the  plaintiff;  and  the  de* 
fendant  further  says,  that  the  plaintiff  has  not  sustained  damages  [or,  in  actions  of 
debt,  that  he  is  not  indebted  to  tbe  plaintiff  J  to  a  greater  amount  thaix  the  said  snn, 
&c.,  in  respect  of  the  cause  of  action  in  the  declaration  mentioned,  and  this  he  b 
ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought  further  to  main- 
tain bis  action." 

18.  No  rule  or  judge's  order  to  pay  money  into  Court  shall  be  necessary,  except 
under  the  3  &  4  Will.  4,  42,  s.  21 ;  but  the  money  shall  be  oaid  to  the  proper  offi- 
cer of  each  Court,  who  shall  »ve  a  receipt  for  tbe  amount  in  the  margin  of  the  plea; 
and  the  said  sum  shall  be  paid  out  to  the  plaintiff  on  demand. 
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19.  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  money  into  Court,  J[?.^*„?®?' 
Bball  be  at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into  Court  in  ^y  '^  ' 
full  satisfaction  and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  been  p,*oceed- 
paid  in  ;  and  he  shall  be  at  liberty  in  that  case  to  tax  hiir  costs  of  suit,  and,  in  case  ing  by 
of  non-payment  thereof  within  forty -eight  hours,  to  sign  judgment  for  his  costs  of  suit  plaiiuiflf 
so  taxed ;  or  the  plaintiff  may  reply  **  that  he  has  sustained  damages  [<9r,  that  the  do-  ^gy*^^*^^" 
fendant  is  indebted  to  him,  as  the  case  may  be,]   to  a  greater  amount  than  the  said  money  in- 
sum  ; "  and,  in  the  event  of  an  issue  thereon  being  found  for  the  defendant,  the  de-  to  Court, 
fendant  shall  be  entitled  to  judgment  and  his  costs  of  suit. 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  in  which,  after  a  plea  in  Corn- 
abatement  of  the  nonjoinder  of  another  person,  the  plaintiff  shall,  without  having  pro-  tnence- 
ceeded  to  trial  on  an  issue  thereon,  commence  another  action  against  the  defendant  or  ™^"^p^^ 
defendants  in  the  action,  in  which  such  plea  in  abatement  shall  have  been  pleaded,  ^j^^  ^^^^ 
and  the  person  or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  the  plea  of 
commencement  of  the  declaration  shall  be  in  the  following  form  : —  non-join- 

"  [  Venue.] — A,  B.,  by  E.  F.,  his  attorney,  [or,  in  his  own  proper  person,  &c.]  ^^^' 
complains  of  C.  D.,  and  G,  H.,  who  have  been  summoned  to  answer  the  said  A.  B.y 
and  which  said  (7.  D,  has  heretofore  pleaded  in  abatement  the  nonjoinder  of  the  said 
G,  H.,  &o."     ( Jlie  same  form  to  he  vsed'  mutatis  mutandis  tn  cases  of  arrest  or 
detainer, ) 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  execu-  Character 
tors  or  administrators,  or  persons  authorized  by  act  of  parliament  to  sue  or  be  sued  as  of  assign- 
nominal  parties,  the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the  ^^^i*^^^' 
record  to  sue  or  be  sued  shall  not  in  any  case  be  considered  as  in  issue,  unless  spe-  j^^^y  ^^  ^^ 

dally  denied.  ixiitte<l, 

•  unless 

specially 

deuied. 
PLEADINGS  IN  PARTICULAR  ACTIONS. 

L — Assumpsit, 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory  notes,  Effect  of 
the  plea  of  nonrossumpsit  shall  operate  only  as  a  denial  in  feet  of  the  express  con-  «o/»  «#- 
tract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise  «"'"/'«*'• 
alleged  may  be  implied  by  law. 

jKx.  gr.     In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  the  fact  fnttnncet, 
of  the  warranty  having  been  given  upon  the  alleged  consideration,  but  not  of  the  ^^^*"''"*'*y* 
breach ;  and  in  an  action  on  a  policy  of  insurance,  of  the  ♦subscription  to  the  alleg-  Policy. 
ed  policy  by  the  defendant,  but  not  of  the  interest,  of  the  oomracncemcnt  of  the  risk,  [  *743  ] 
of  the  loss,  or  of  the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not  keeping  Carriers, 
goods  safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  and  bail- 
accounting,  the  plea  will  operate  as  a  denial  of  any  express  contract  to  the  effect  al-  *^- 
leged  in  the  declaration,  and  of  such  bailment  or  emplojrment  as  would  raise  a  prom*  Agents, 
ise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit,  for  goods  sold  and  delivered,  the  plea  of  Goods  sold 
non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of  fact ;  in 
the  like  action  for  money  had  and  received,  it  will  operate  as  a  denial  both  of  the  re-  Money 
ceipt  of  the  money  and  the  existence  of  those  facts  which  make  such  receipt  by  the  ^^' 
defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of  non  as-  Bills  and 
sumpsit  shall  be  inadmissible     In  such  actions,  therefore,  a  plea  in  denial  must  trav-  "°'^  ^® 
erse  some  matter  of  fact ;  ex  gr,  the  drawing,  or  making,  or  indorsing,  or  accepting,  ^^^ 
or  presenting,  or  notice  of  dishonor  of  the  bill  or  note. 

8.  In  every  species  of  assumpsit,  all  mattenr  hi  confession  and  avoidance,  includ-  In  every 
ing  not  only  those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be  action  of 
eiwer  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  "»»JV"P*;* 
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Effect  of 
not  guilty. 

Other 
pleas. 

• 

InUancet: 
Nuisance. 


Right  of 

way. 
Trover. 


Slander. 


Escapti 


Bpccially  pleaded ;  ex.  gr,,  infancj,  coyertare,  release,  payment,  performance,  illegal- 
ity of  consideration  either  by  statute  or  common  law,  drawing,  indorsing,  aooepixBg^ 
Sec,  bills  or  note  by  way  of  accommodation,  set-ofl^  mutoal  credit,  nnseawortbiiieaB^ 
misrepresentation,  concealment,  deviation,  and  varions  otber  defences,  miiait  be 
pleaded. 

4.  In  actions  on  policies  of  assurance  tbe  interest  of  the  assured  may  be  svemd 
thus : — **  That  A.,  ^.,  C,  and  /).,  [or  some  one  of  them,]  were  or  was  intereflted,** 
Sfc.  And  it  may  also  be  averred,  '*  that  the  insurance  was  made  for  the  use  and  ben- 
efit, and  on  the  account  of  the  person  or  persons  so  interested." 

n. — Jn  Oovenant  and  DeU. 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  turn  est  factum  shall  operate  as  a 
denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  all  o&er  defences  sball 
be  specially  pleaded,  including  matters  which  make  the  deed  absohitely  Told,  as  weQ 
as  those  which  make  it  voidable. 

2.  The  plea  of  "nt7  debet^^  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  ezcbange  and 
promissory  notes,  the  defendant  may  plead  that  "  he  never  was  indebted  in  manner 
and  form  as  in  the  declaration  alleged,"  and  such  plea  shall  have  the  same  opera- 
tion as  the  plea  of  non  asmmpitt  in  indebitatus  auuinpsit ;  and  all  matters  m 
confession  and  avoidance  shall  be  pleaded  specially  as  above  directed  in  actions  of 
a9sump$it, 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has  been  hitherto  allowed, 
including  those  on  bills  of  exchange  and  promissory  notes,  the  defendant  shall  deny 
specifically  some  particular  matter  of  fact  alleged  in  the  declaration,  or  plead  special- 
ly  in  confession  and  avoidance 

in. — Detinue. 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods  by 
the  defendant,  but  not  of  the  plaintiff's  property  therein,  and  no  other  defence  thsa 
such  denial  sball  be  admissible  under  that  plea. 

•IV.— /n  Ckae, 

1.  In  actions  on  the  case,  the  plea  of  not  euilty  shall  operate  as  a  denial  only  of 
the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant 
and  not  of  the  facts  stated  in  the  inducement,  and  no  other  defence  than  snch  de* 
nial  shall  be  admissible  under  that  plea:  all  other  pleas  in  denial  shall  take  issoe  on 
some  particular  matter  of  fact  alleged  in  the  declaration. 

Ex.  gr.  In  an  action  on  the  case  for  a  nuisance  to  the  occupation  of  a  house  bj 
carrying  on  an  offensive  trade,  to  the  plea  of  not  guilty  will  operate  as  a  denial  only 
that  the  defendant  carried,  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to 
the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's  ooea- 
pation  01  the  house. 

In  an  action  on  the  case,  for  obsti-ucting  a  right  of  way,  such  plea  will  operate  as 
a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way;  and  in  an 
action  for  converting  the  plaintiff's  goods, the  conversion  only,  and  not  the  plaintiff's 
title  to  the  goods. 

In  an  action  of  sland<tf  of  the  plaintiff  in  his  office,  profesnon,  or  trade,  the  plea  of 
not  guilty  will  operate  to  the  same  extent  precisely  as  at  present  in  denial  of  speak* 
ing  the  words,  of  speakine  them  maliciously,  and  in  the  sense  imputed,  and  with 
reference  to  the  pkintiff  s  office,  profession,  or  trade,  but  it  will  not  operate  as  a 
denial  of  the  fact  of  the  plaintiff  holding  the  office  or  being  of  the  profession  or  tnde 
alleged. 

In  actions  for  an  escape,  it  will  operate  as  i^  denial  of  the  neglect  or  default  of 
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the    sheriff  or  hia  officers,  but  Dot  of  the  debt,  judgment,  or  preliminai^    pro*  Reg.  Gen. 

oeedings.  w^i^"  ^ 

In  this  form  of  action  against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a  de- 
nial of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  Carriers, 
carrier  for  hirCi,  or  for  the  purpose  for  which  Ihey  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in  actions  Matters  in 
of  assumpsit  ©onfession 

V.-/n  Trespass.  l^^^'^ 

pleaded 

1.  In  actions  of  trespass  quare  clausum  f regit,  the  close  or  place  in  which,  &c.  speoially. 
must  be  designated  in  the  declaration  by  name  or  abuttals,  or  other  description,  in  Abuttals 
failure  whereof  the  defendant  may  demur  specially.  J?  ^  eolara- 

2.  In  actions  of  trespass  quare  clausum  f regit,  the  plea  of  not  guilty  shall  oper*  Effect  of 
ate  as  a  denial  that  the  defendant  committed  the  trespass  alleged  in  the  place  men-  not  guilty 
tioned,  but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of  possession  of  that  >d  tres- 
place,  which,  if  intended  to  be  denied,  must  be  traversed  specially.  1^*^  .  ^ 

3.  In  actions  of  trespass  de  bonis  cuportatis,  the  plea  of  not  guilty  shall  operate  ^'t^^.  * 
as  a  denial  of  the  defendant  having  committed  the  trespass  alleged  by  taking  or  dam-  pass 
aging  the  goods  mentioned,  but  not  of  the  pliuntiff  *s  property  therein.  de  ton. 

4   Where,  in  an  action  of  trespass  quare  clausum /regit,  the  defendant  pleads  '^P' 
a  right  of  way  with  caniages  and  cattle  and  on  foot  in  the  same  plea,  and  issue  is  p.  . 
taken  thereon,  the  plea  shall  be  taken  distributively ;  and  if  a  nght  of  way  with  ^J*  *  ^^ 
cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the  de-  simOar 
fendant  in  trespass  proved  as  shall  be  justified  by  the  right  of  way  so  found ;  and  for  pleas, 
the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be  so  iustified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum /regit,  the  dt^fendant  pleads  Common  of 
a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex  gr.,  horses,  sheep,  oxen,  Pasture, 
and  cows,  and  issue  is  taken  thereon,  if  a  right  of  common  for  some  particular  kind 

of  commonable  cattle  only  be  found  by  the  jury,  a  verdict  shall  pass  for  the  defend- 
ant in  respect  of  such  of  the  ^trespasses  proved  as  shall  be  justified  by  the  right  of  [  ^^745  ] 
common  so  found ;  and  for  the  plaintiff  in  respect  of  the  trespasses  which  shall  not 
bo  80  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  aforesaid,  or  other  Corn- 
similar  right,  is  so  pleaded  that  the  allegations  as  to  the  extent  of  the  right  are  capa-  menoe- 
blo  of  being  construed  distributively,  they  shall  be  taken  distributively.  th^**iidL 

Provided  nevertheless,  that  nothing  contained  in  the  5th,  6th,  or  7th  of  the 
above  mentioned  General  Rules  and  Begulations,  or  in  any  of  the  above-mentioned 
Rules  or  Regulations  relating  to  pleading  in  particular  actions  shall  apply  to  any 
case  in  which  the  declaration  shall  bear  date  before  the  first  day  of  Easter  Term 
next. 

« 

Issues,  Judgment,  and  other  Proceedings  in  actions  commenced  by  process  under 
2  Witt.  2.  c.  39,  shaU  he  in  the  several  Forms  in  the  Schedule  hereunto  tm' 
nexed,  or  to  the  like  effect,  mutatis  mutandis ;  Provided,  that,  in  ease  of  nou' 
compliance,  the  Court  or  a  judge  may  give  leave  to  amend. 


No.  1. 


Form  of  an  issue  in  the  Kin^s  Bench,  Common  Pleas,  or  Exchequer. 
In  the  King's  Bench ;  or. 
In  the  Common  Pleas ;  or, 
In  the  Exchequer. 

The  [date  of  declaration]   day  of ,  in  the year  of  our  Lord, 

18—. 

[  Venue]. — A.  B.,  by  E.  F,,  his  attorney,  [or,  in  his  own  proper  person,  or  by  E. 
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Reg.  Gen     F.^  who  is  admitted  by  the  Court  here  to  prosecate  for  the  said  A.  B.,  who  \sk  an  infant 

^'7*^     within  the  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  H  ^  as  tkt 

case  may  he\,  complains  of   O.  D.,  who  has  been  summoned  to  answer  the  said  A. 

B.,  [or,  arrested  or  detained  in  custody]  by  virtue  [or,  served  with  a  copy,  as  the 

case  may  5e],  of  a  writ  issued  on  [date  of  first  writ]  the  ; day  of in   the 

year  of  our  Lord  18 — ,  out  of  the  Court  of  our  Lord  the  King,  before  the  king  him- 
self at  Westminster,  [or,  out  of  the  Court  of  our  Lord  the  King,  before  his  Justices 
at  Westminster,  [or,  out  of  the  Court  of  our  Lord  the  King,  before  tlie  Barons  of 
his  Exchequer  at  Westminster,  as  the  case  may  be\ ;  For  that 

[Copy  the  declaration  from  these  words  to  the  end,  and  the  plea  and  the  subse- 
quent pleadings  to  the  joinder  of  issue']. 

Thereupon  the  Sheriff  is  commanded  that  he  cause  to  oomo  here,  on  the day 

of ,  twelve,  &o.,  by  whom,  &c.,  and  who  neither,  &c.,  to  recognize,  &c.,  be- 
cause a£  well,  &c. 


No.  2. 


Form  of  Nisi  Prius  Record  in  the  King's  Bench,  Common  Pleas,  or  Kxcheqver. 

[The placiia  are  to  be  omitted. —  Copy  the  issue  to  the  end  of  the  r^wctrd  of 
the  venire,  and  proceed  as  follows  :\ 

Afterwards,  on  the  [teste  of  distringas  or  habeas  corpora]  day  of ,  in  the 

year ,  the  jury  between  the  parties  aforesaid  is  respited  here  until  t"- .e  [rehtm 

day  of  distringas  or  habeas  corpora]  day  of unless shall  first  come  oo 

the  [first  day  of  sittings  or  commission  day  of  assizes]  day  of at ,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided  for  def  ult  of  the 
jurors,  because  none  of  them  did  appear;  therefore  let  the  sheriff  have  the  bodies  of 
the  said  jurors  accordingly. 

[Thepostea  is  to  be  in  the  usual  form,] 


[  *746  ] 


•No.  3. 
Fbrm  of  judgment  for  the  plaintiff  in  assumpsit, 

{Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and  proceed  as  f*il- 
lows :] 

Afterwards,  the  jury  between  the  parties  is  respited  until  the  [return  of  the  dix- 

tringas  or  habeas  corpora]  day  of ,  unless shall  first  come  on   the  |  datf 

of  Sittings  or  Nisi  Prius]  day  of ,  at ,  according  to  the  form  of  the  stat- 
ute in  that  case  made  and  provided  for  default  of  the  jurors,  because  non^  of  them 
did  appear. 

Afterwards,  on  the  [day  of  signing  final  judgment]  day  of come  the  par 

ties  aforesaid,  by  their  respective  attomics  aforesaid,]  or  as  th^  case  may  be]  ;  snd 

,  before  whom  the  said  issue  was  tried,  hath  sent  hitherto  his  record,  had  be- 

fore  him,  in  these  words : 

[Copypostea, 

Theridfore,  it  is  considered  that  the  said  A.  B.  do  recover,,  against  the  said  C  Z>., 
his  said  damages,  costs,  and  charges,  by  the  jurors  aforesaid,  in  form  aforesaid,  as- 
sessed ;  and  also for  his  costs  and  charges,  by  the  Court  here  adjudged  oi 

increase  to  the  said  A,  B„  with  his  assent,  which  said  damages,  costs,  and  chai^gea, 
in  the  whole  amount  to ,  and  the  said  C  D,  in  mercy,  &o. 
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Reg.  G«L 
HiLT  4 
W.  4. 

No.  4. 
Form  of  the  issue  when  it  is  directed  to  he  tried  by  the  Sheriff, 

[After  the  joinder  of  an  issue  proceed  as  follows  .•] 

And  forasmuch  as  the  sum  sought  to  bo  recovered  in  this  suit,  and  indorsed  on 
the  said  writ   of  sunimons,  docs  not  exceed  X20,  hereupon  on  the  [teste  of  writ  of 

tried]  day  of ,  in  the  year ,  pursuant  to  the  statute  in  that  case  made  and 

provided,  the  sheriff  [or,  the  judge  of ,  being  a  Court  of  Record  for  the  recov- 
ery of  debt  in  the  said  county,  as  the  case  may  be]  is  commanded  that  he  summon 
twelve,  &;c.,  whci  neither,  &c.,  who  shall  be  sworn  truly  to  try  the  i^ssue  above  joined 
between  the  parlies  aforesaid,  and  that  ho  prcceed  to  tiy  such  issue  accordingly  ;  and 
when  the  same  shall  have  been  tried,  thai  he  make  known  to  the  Court  here  what 
shall  have  been  done  by  virtue  of  the  writ  of  our  Lord  the  King  to  him  in  that  be- 
half directed,   with  the  finding  of  the  jury   thereon  indorsed,  ©n  the day   of 

,  &c. 

No.  5. 

Forms  of  writ  of  Trial, 

William  the  Fourth,  by   &c.,  to  the  Sheriff  of  our  county  of ,  \or,  to  the  judge 

of ,  being  a  Ouurt  of  Record  for  the  Recovery  of  Debt,  in  our  County  of 

,  as  the  case  may  he.] 

Whereas  A,  B.,  in  our  Court  before  us  at  Westminster  [or  in  our  Court  before 
our  justices  at  Westminster,  or,  in  our  Court  before  the  barons  of  our  Exchequer  at 
Westminster,  as  the  case  m^y  ^],  on  the  [(late  of  first  writ  of  summons']  day 

of last,  impleaded  (7.  D.  in  an   action  on  promises  [or  as  the  case  may  he]  : 

for  that  whereas  one,  &c.  [here  recite  the  declaration  as  in  a  writ  of  inquiry]  jhn^ 

thereupon  he  brought  suit.     And  whereas  the  defendant,  on  the day  of 

last,  by ,  his  attorney,  [or  as  the  case  may  he],  came  into  our  said  [here  recite 

the  plea  and  pleadings  to  the  joinder  of  issue]  and  the  plaintiff  did  the  like.  And 
whereas  the  sum  sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the  writ 
of  summons  therein,  does  not  exceed  £20 ;  and  it  is  fitting  that  the  issue  above 

joined  should  be  tried  before  you  the  said  sheriff  of ,  [or  judge  as  the  case  may 

be]  :  we  therefore,  pursuant  to  the  statute  in  such  case  made  and  provided,  command 
you  that  you  do  summon  twelve  free  and  lawful  men  of  your  county,  duly  qualified 
according  to  law,  who  are  in  nowise  akin  to  the  plaintiff  or  to  the  defendant,  who 
shall  be  sworn  *truly  to  try  the  said  issue  joined  between  the  parties  aforesaid,  and  [  *747  ] 
that  you  proceed  to  try  such  issue  accordingly  ;  and  when  the  same  shall  have  been 
tried  in  manner  aforesaid,  we  command  you  that  you  make  known  to  us  at  Westmin- 
ster [or,  to  the  barons  of  our  said  Exchequer,  cu  the  case  may  be],  what  shall  have 
been  done  by  virtue  of  this  writ,  with  the  finding  of  the  jury  hereon  indorsed,  on  tho 
day  of next. 

Witness, ,  at  Westminster,  the day  of ,  in  the year  of  our 

reign. 

No.  6. 

Form  of  Indorsement  thereon  of  the  Verdict. 

■  Afterwards,  on  the  [day  oftn'al]  day  of ,  in  the  year ,  before  me  sher- 
iff of  the  county  of l^'*,  judge  of  the  Court  of ],  came  as  well  the  with- 
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ficg.  Gen.  in -named  plaintiff  as  tbe  within-namcd  defendant,  by  their  respective  attorneys 
fiiL  T.  4     in-named  [or,  as  the  case  may  be"],  and  the  jurors  of  the  jury  .by  n.e  duly 

moned,  as  within  commanded,  also  came,  and  being  duly  sworn  to  trj  die 

iue  within  mentioned  on  their  oaths,  said,  that . 


No.  7. 
Farm  of  Indorsement  thereon,  in  ease  a  Nonsuit  takes  place. 

[After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned  "  proceed  azfd- 
lows:] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  ^  R  bew 
solemnly  called  came  not,  nor  did  he  further  prosecute  his  said  suit  against  the  add 
CD. 


No.  8. 


Form  of  judgment  for  the  Plaintiff  after  Trial  hy  the  Sheriff, 

[  Copy  the  issue  and  proceed  as  follows :] 

Afterwards,  on  the  [aay  of  signing  judgment]  day  of  — — ,  in  the  year 

came  the  parties  aforesaid,  by  their  respective  attomies  cforesaid,  [or,  as  the  cau 
may  he,]  and  the  said  sheriff  [or,  judge  as  the  case  may  he]^  before  whom  the  8s^ 
issue  came  on  to  be  tried,  hath  sent  hither  the  said  last  mentioned  writ,  wiA  an  b 
dorsement  thereon,  which  said  indorsement  is  in  these  words  :  to  wit :— 

[Copy  the  Indorsement,] 

Ttierefore  it  is  oonsidored,  &;c.  [in  the  same  form  as  before.'\ 


INDEX. 


ABATEMENT, 

in  respect  to  the  parties  to  a  suit,  (see  title  Parties,) 

bj  nonjoinder  or  misjoinder,  how  to  be  objected  to,  16,  see  Mtsfoinder 
of  a  plaintiffs  in  an  action  on  a  contract,  18,  452 

in  an  action  for  a  tort,  66 
in  an  action  by  execntors  or  administrators,  or  as- 
signees, 20,  22 
in  an  action  by  wife  alone,  33,  449 
of  a  dtfendant,  in  an  action  on  a  contract,  45 

see  in  general,  708 

plea  and  affidavit  mnst  show  residence  of  omitted 
party  within  jurisdiction  of  Court,  46,  452, 
453,  716,  717 
carrier  cannot  plead  nonjoinder  in  abatement 
since  11  (Jeo.  4  and  1  Will.  4,  o.  68,  s.  5;  47 
in  an  action  for  a  tort,  86 
by  death, 

of  one  of  several  plaintiff)  or  defendants  pending  the  suit,  19,  448 
in  actions  in  form  ex  contractu, 

surviving  obligees,  &c.  to  sue,  19,  448 
death  of  her  husband  or  wife,  plaintiff,  81, 

32 
surviving  obligor,  &c.  to  be  sued,  50 
death  of  husband  or  wife,  defendant,  58 
in  actions  in  form  ex  delicto, 

survivor  to  sue,  67,  448 
death  of  husband  or  wife,  plaintiff,  75 
death  of  husband  or  wife,  defendant,  92,  93 
of  a  sole  plaintiff  pending  the  action,  448 

rulu  of  actio  personalis  moriiur  cum  persona,  68,  89 
altored  by  3  &  4  W.  4,  c.  52,  sect.  2,  70,  715 
.    ABATEMENT,  PLEAS  IN,  (As  to  pleas  to  jurisdiction,  see  title  Jurisdiction,) 
general  nature  of,  and  difference  between  them  and  pleas  in  bar,  446,  457 
what  matter  may  be  pleaded  in  abatement  or  in  bar,  ib. 
division  of, 

Belating  to  the  person,  448 
of  the  plaintiff, 

no  such  person  in  existence,  448 

death  of,  (see  titles  Abatement.    Death,)  ib, 

alien  enemy,  ib. 

attainted  of  treason  or  felony,  ib. 

outlawed,  ib. 

under  a  premunire,  448 

excommunicated,  ib. 

Vol.  I,  94 
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ABATEMENTS,  PLEAS  W— {continued,) 

an  infant  suing  by  attorney,  ib. 
bankruptcy,  28,*  448 
ooyerture,  (see  title  Coverture,)  449 
of  the  defendant^ 

coverture,  (aee  title  Coverture,)  449 
infancy,  (see  title  tn/aney,)  ib. 
Relating  to  the  cownX,  450 

yariance  between  writ  and  count  no  longer  pleadable,  431,  450 
Helating  to  the  writ  or  hiU,  450 

why  so  called,  and  their  effect,  ib. 

to  dieybrm  of  the  writ,  now  abolished,  451 

yariance  or  defect  in  writ  not  now  pleadable,  481 
matters  pleadable,  only  the  intrinsic  or  dehors,  451  . 
want  of  yenue,  279 

mistake  in  addition,  when  not  pleadable  by  a  peer,  457 
misaomer,  (see  title  Misnomer,)  abolished  and  substituted  reme- 
dy, 451,  452 ;  see  Appendix,  717 
nonjoinder  or  misjoinder,  when  and  how  to  be  taken  advantage  of, 

452,  703,  716,  717 
plainti£&  not  married,  ib. 
one  of  plaintifl^  fictitious  or  dead',  ib. 

another  joint  contractor,  &o.  not  sued,  46,  452,  458,  716,  717 
another  executor  or  administrator  not  sued,  ib.  51,  457 
officer  or  attorney  improperly  sued,  458 
to  the  action  of  the  writ,  ib. 

action  misconceived  as  to  form,  453 
action  prematurely  brought,  ib. 
another  dependin|  for  same  cause,  454 
replication  to  it,  ib. 
Qualities  of,  ^c.  454,  457 

may  be  to  the  whole  or  part  of  the  declaration,  458 

may  demur  to  part,  and  plead  in  bar  or  abatement  to  other  part,  ib. 

but  cannot  plead  in  abatement  and  bar  to  same  matter,  ib. 

one  defendant  may  plead  in  abatement,  another  in  bar,  459 

in  case  of  misjoinder.  See.  it  is  now  more  usual  to  demur,  ib. 

when  the  plea  should  only  be  to  a  part  of  the  declaration,  ib. 

prayer  of  the  plea,  ib. 

certainty  and  accuracy  required  in  framing  pleas  in  abatement,  457 

must  give  the  plaintiff  a  better  writ  or  bill,  446,  457 

this  is  the  criterion  to  distinguish  it  from  a  plea  in  bar,  ib. 
general  requisites  and  form  of,  454 
as  to  conclusion,  454,  469 
yenue  not  necessary,  478 
duplicity,  what  objectionable,  458,  582 
cannot  plead  two  outlawries,  &c.  532 

cannot  plead  in  abatement  and  bar  to  the  same  matter,  ib.  458 
misnomer  of  christian  and  surname  pleadable  in  one  plea,  ib. 
J^bnn  and  general  requisites  of,  454 
title  of  the  plea,  455 

when  may  be  with  a  special  imparlance,  487,  455 
of  what  term,  455 
oonsequegces  of  mistake,  456 
aided  if  replied  to,  ib. 
present  practice  as  to  time,  ib. 
names  of  parties  in  the  margin,  ib. 
commencement  of  the  plea,  ib. 

accuracy  required  in  statement  of,  ib.  462 
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ABATEMENT.  PLEAS  m—{cemtinued,) 

defendant's  appearance,  456 
when  it  must  be  in  person,  ib. 
wben  it  may  be  bj  attorney,  ib. 
when  by  guardian,  467 

tbe  defense,  whether  full  or  half,  428,  429,  457 
prayer  of  judgment  at  the  beginning  when  proper,  460 
consequence  of  wrong  commencement,  460,  462 
body  of  the  plea, 

accuracy  and  certainty  requisite,  (see  title  QuaHiieSt)  457 
conclusion  of  the  plea,  460 

very  material  and  ^eat  accuracy  requisite,  460  [ment,  ib. 

consequence  of  a  plea  containing  matter  in  bar  concluding  in  abate- 
of  a  plea  concluding  in  bar,  ib. 
of  a  plea  of  privilege  of  person,  460 
of  a  plea  to  the  disability  of  the  person,  461. 
of  a  plea  of  coverture,  ib. 

of  a  plea  of  excommunication  or  other  temporary  disability,  ib. 
of  a  pica  to  the  vmt  and  declaration^  461 
of  a  plea  to  tbe  bill  and  declaration,  ib. 
when  plea  is  confined  to  part  only,  458,  459 
Affidavit  of  tbuth, 

when  requisite  at  common  law,  462 
when  required  by  statute,  ib. 
operation  and  extent  of  the  statute,  ib. 
who  to  be  made  by,  463 
at  what  time  it  may  be  made,  ib. 
form  and  requisites  of  it,  ib. 
consequence  of  omission  or  defect  in,  ib. 
Of  Pleas  of  Nonjoinder  in  particular,  453,  467,  468  (see  title  Nonjoinder,) 
Rbplioations,  &o.  to, 

to  a  plea  of  misnomer,  468 
may  amend,  ib. 

or  enter  a  ccusetur  hiUa  or  brevet  ib. 
to  a  plea  of  nonjoinder,  if  true,  must  proceed  de  novo,  464 
must  ent^r  ccusetur  before  commencement  of  fresh  action,  ib.  454 
when  the  plaintiff  should  reply,  ib. 
when  the  plaintiff  should  demur,  465 
when  he  may  sign  judgment,  &c.  456,  468 
when  reply  appearance  as  estoppel,  245,  464 
form  and  requisites  of,    ' 

commencement  and  conclusion  of,  464  , 

prayer  of  judgment,  ib. 
IssuB,  verdict,  and  judgment  on,  ib. 
Demurrers  in  case  df  (see  title  I)e7nurrer,) 
to  a  plea  or  replication, 

form  of  demurrer  to  plea,  465,  664 
may  be  general  in  all  cases,  465 
Joinder  in  demurrer,  form  of,  ib. 
Argument  of,  no  objection  on,  to  declaration,  when,  ib. 
Judgment  on,  466 
Oostfi,  &;c.  466  to  468 

Pleas  of  puis  darrein  continuance,  (see  that  title,)  657  to  661 
ABSENCE  OF  DEFENDANT, 

limitation  of  action  when  beyond  seas,  716 
ABOLETION  of  HOLIDAYS, 

enactment  respecting,  728 
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ABSOLUTE  RIGHTS, 

when  not  necessary  to  be  stated  in  pleading,  221 
injury  to,  (see  titles  Case.     Trespass,) 
ABSQUE  HOC,  (see  title  Traverse.) 

language  of  a  traverse,  620 
ABSQUE  TALI  CAUSA. 

the  meaning  of,  explained,  and  necessity  for,  606,  610 
ABUTTALS, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting  statement  of,  279,  895,  744 
when  must  be  stated,  260,  279,  376 

statement  of,  in  a  declaration,  when  advisable,  595,  and  note  (d) 

new  assignment,  595,  628,  Sco,  634,  637 
plea  to,  &c.  639 
ACCEPTOR, 

Forms  of  declaration  against,,  by  Reg.  Gen.  Hil.  T.  4  W.  4,  724,  &o. 
ACCIDENT, 

liability,  in  case  of,  77,  78,  128  to  130 
plea  that  release  destroyed  by,  when  bad,  541,  note  (5) 
ACCOMMODATION  ACCEPTOR,  I 

when  he  must  declare  specially,  350,  351 
ACCORD  AND  SATISFACTION, 

Reg.  Gen.  Hil.  T.  4  W.  4.  respecting.  740 

simple  contract  merged  by  specialty,  105 

plea  of,  must  be  pleaded  specially,  478,  482,  485,  486,  490,  506 

might  formerly  be  given  in  evidence  in  assumpsit  or  debt  on  smple 

contract  under  general  issue,  578,  482 
must  be  pleaded  in  an  action  on  a  specially,  482,  485 
when  no  plea  in  an  action  on  a  specialty,  485,  note  (c.) 
in  an  action  on  record,  585,  586 
in  covenant,  486,  487 

must  be  pleaded  in  actions  on  the  case,  490 
must  be  pleaded  in  trespass,  ib.  500,  506 
replications  to,  in  general,  582,  598,  616,  618 
in -assumpsit,  582 
in  case,  590 
in  trespass,  598 
ACCOUNT, 

assumpsit  for  not  rendering,  101,  102 
case  lies  for  not  rendering,  135 

difficulty  of  investigating  account,  no  objection  to  action  of  aasampdt  on,  192 
stated,  assumpsit  lies  on,  when,  &c.  358 
•    partners  may  sue  each  other  on,  39 
oount  of,  in  assumpsit,  358 
use  of,  6co,  ib. 

by  or  against  executors,  &o.  859 
action  of,  39,  488 
ACCOUNT  STATED, 

when  advisable  to  insert  oount  on,  358,  859 
what  evidence  will  support  it,  ib. 
what  admission  by  defendant  sufficient,  359 
in  the  case  of  growingcrops,  ib. 
Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  ib. 
when  should  not  be  added,  ib. 
ACKNOWLEDGMENT, 

limitation  of  action  in  cases  of,  716 
ACQUITTED  DEFENDANT, 
oosts  now  payable  to,  88 
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ACTIO  AOCREVIT.  &o. 

when  this  allegation  is  anneoessaij  in  debt,  862 

in  debt  on  penal  statute,  378 
ACTIONEM  NON, 

now  unnecessary  in  a  plea,  564, 
ACTIO  NON,  &c. 

actio  rum  habere  debet  now  unnecessary,  552,  554     .  • 
relates  to  issuing  writ,  ib. 
when  (merari  nan,  &c.  proper,  ibu 

when  formerly  proper  as  to  ikiQ  further  maintenance  of  action,  ib. 
not  proper  in  pleas  in  abatement,  460,  461  • 

ACTIO  pfcisONALTS  MORITUK  CUM  PERSONA, 
when  executor,  &o.  may  sue  for  a  tort,  20,  70 

their  liability  for,  ib. 
maxim  and  rules  relating  to,  in  general, 68,  89 
does  not  apply  when  the  action  is  in  form  ex  contractu,  ib. 
effect  of  death,  (see  titles  u^^a/em^^n^     Dealh.) 

1st.  of  the  party  injured,  in  case  of  an  injury,  68 
to  the  person,  no  action  lies,  ib. 
to  personal  property,  action  lies,  and  when,  68,  69 
to  real  property,  when  action  lies,  69,  70 
2dly,  of  the  torong-doer,  and  general  rule  as  to  injuries,  89 
to  the  person,  90 
to  personal  property,  ib. 
to  real  property,  91 
alteration  in  the  law  by  3  iSc  4  W.  4,  o.  42,  s.  2,  70,  715 
ACTION,  PREMATUEE,  (see  title  Auter  Action  Pendent.) 
plea  of,  in  abatement,  453 
second  action  for  same  cause,  198 
ACTIONS, 

by  and  against  whom  to  be  brought,  (sec  title  Parties  ThroughoiU.) 
distinction  between  action  in  form  ex  contractu  and  ex  delicto,  86,  87,  89,  9/ 

98 
form  of  action  misconceived,  and  consequences,  197 
prematurely  brought,  pica  of,  &c.  453 

another  action  depending  for  bamo  cause^  plea  of,  in  abatement,  454 

in  bar,  ib. 

replication  to,  &c.  ib. 
when  an  action  lies  in  general,  and  form  of,  94  ^ 

forms  of  action, 
origin  and  history  of,  ib. 
of  new  forms,  95,  96 

established  forms  to  be  observed,  96,  97,  note  {t) 
division  of 

1st.  ex  contractu. 

Assumpsit,  (see  title  Assumpsit,)  97  to  108 
Debt,  (see  title  Debt,)  108  to  115 
Covenant,  (see  title  Covenant,)  115  to  121 
Detinue,  (see  title  Detinue,)  121  to  125 
2dly,  ex  delicto, 

nature  of  injuries  ex  delicto  as  they  affect  the  forms  of  ac- 
tion, 125 

material  distinctions  between  injuries  with  or  with- 
out force,  ib. 

immediate  or  only  oonsequential,  126 
what  injuries  are  forcible,  125 

what  immediate  or  oonseqaential,  126 
natoie  of,  legality  of  original  act^  when  not  material*  1^ 
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ACTIONS,— {corUinued.) 

intent,  when  not  material,  82,  129 

summary  of  points,  on  which  the  form  of  action  may  depend 

131.  132 
Case,  (see  title  Case,)  132  to  146 
Trover,  (see  title  Trover,)  146  to  162 
Eeplevin,  (see  title  Replevin,)  162  to  166 
Trespass,  (see  title  Trespass,)  166  to  187 
Ejectment,  (see  title  Ejectment,)  187  to  193 
action  for  mesne  profits,  193  to  196 
Consequences  of  mistake  in  form  of  action,  and  mode  of  objecting  to,  197 
if  the  objection  appears  on  the  face  of  the  declaration,  197 
if  the  objection  does  not  appear  on  the  face  of  the  declaration,  198 
plaintiff  may  proceed  in  a  fresh  action,  when,  ib. 
Of  joinder  of  forms  of  action,  (see  title  Joinder  of  Actions,)  199  to  203 
Of  joinder  of  rights  of  action,  (see  title  Joinder  of  Actions,)  203  to  206 
Consequences  of  misjoinder,  205 

Of  election  of  actions,  (see  title  Election  of  Actions,)  207  to  212 
AD  AUDIENDUM  ERRORES, 
no  scire  facias  necessary,  735 
AD  DAMNUM,  (see  title  Damage,) 
ADDITIONB,  Statute  of, 

not  necessary  to  a  declaration,  449 
when  not  pleadable  in  abatement,  450 
ADMINISTRATION, 

how  stated,  and  profert  of  it,  420 
oyer  of,  when  to  be  craved,  430,  431 
plea  of  grant  of,  since  last  continuance,  658 
validity  of,  how  disputed,  489 
ADMNISTRATOR,  (see  title  Parties  and  Executor,) 
ADMINISTRATRIX, 

coverture  of,  80,  81 
ADMISSION,  (see  title  Ckmfession  and  Avoidance,)  525,  622 

power  of  judges  to  make  regulations  respecting  admission  of  written  docoments, 
717 
AVOWSON, 

ejectment  does  not  lie  for,  188 
AFFIDAVIT, 

of  truth  of  pleas  of  jurisdiction,  445 

of  dilatory  pleas,  (see  title  Abatement,)  462 

enactment  of  4  Anne,  c.  16,  s.  4,  respecting,  702  [uance,)  738 

of  pleas  j!7ui5  darrein  continuance,  (see  title  Puis  Darrein  ConHth- 
to  hold  to  bail  must  correspond  with  declaration,  254,  255 
of  justification  of  bail,  728 

of  residence  of  omitted  defendant  in  a  plea  of  nonjoinder,  467 
commissions  to  take  in  Scotland  and  Ireland,  723 
AGENT,  (see  titles  Parlies,     Master  and  Servant.     Servant,) 
as  to  his  suing  on  a  contract,  6 
as  to  his  being  sued  on  a  contract,  34 
provisional  assignee  when  not  liable  for  fraud  of,  55,  note  (t ) 
of  government,  &c.  when  liable  on  contract,  87  I 

when  may  sue  for  a  tort,  62,  151  I 

as  to  his  being  sued  for  a  tort,  79,  80,  83  1 

when  trover  lies  against,  84 
not  liable  fbr  act  of  8ub*agent,  when,  85 
selling  at  under  price  not  liable  in  trover,  166 
intermediate  or  sob-agent  when  liable,  85 
non  aanimpeit  by,  what  to  put  in  issne,  748 
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AGGRAVATION, 

matters  in,  should  be  new  assigaed,  when,  (see  tiUe  Nwif  Mtignmrnt,)  627. 

628,  632,  633  and  note  (m),  635 
not  to  be  traversed,  612 
AGISTER, 

of  cattle,  may  sue  for  injuries  to,  61,  62,  151 
AGREEMENT,  (see  title  Asmmpsit.     Contract,) 
ALIA  ENORMIA, 

statement  of,  in  trespass,  and  evidence  under,  397 
ALIAS  DICTUS, 

as  to  declaring  by,  245,  246,  256 
ALIAS  WRITS. 

may  be  directed  into  other  counties,  729 
form  of,  ib. 
ALIEN, 

feme  covert,  when  to  be  joined  in  an  action  as  a  plaintiff,  80,  note  {q.) 

or  sued  as  a  defendant,  58 
residing  abroad,  replication  that  husband  is,  58,  449 
enemy,  when  pleadable  in  abatement  or  bar,  446,  448 
when  available  under  non  €usumpsit,  ib.  474 
when  it  should  be  pleaded,  479 
certainty  requisite  in  plea,  234 
replication  to,  581 
ALLEGATION,  (see  title  Averment.) 
ALLOTMENT, 

when  trespass  lies  after,  178, 174 
ALTERNATIVE, 

pleading  not  allowed,  236,  237,  535,  613,  614 
contract  in  the,  must  be  truly  described,  308 
contract,  breach  of,  how  assigned,  333 
ALTERNATIVE  ALLEGATION, 

in  case  of  policy  of  insurance,  226,  237 
AMBIGUITY, 

•  in  pleading  not  allowed,  236,  note  (^),  (and  see  title  Gertamty,) 
what  deemed  so  in  trespass,  376 
AMENDMENT, 

of  writs,  when  or  not  allowed,  250 
when  plaintiff  mistaken  in  form  of  action,  197 
allowed  in  penal  action,  198 
of  declaration  improperly  entitled,  264,  265 
of  declaration  when  plea  in  abatement,  463  to  466 
by  striking  out  a  plaintiff,  13,  note  {x) 
of  plea  in  abatement,  465 

at  the  trial,  of  variance  in  setting  out  written  instruments,  319,  719 
statutes  respecting,  701  to  704 
AMENDS, 

tender  of  under  21  Jao.  1,  c.  16,  s.  5,  506,  (see  titie  Tender.) 
AMERCIAMENT, 

debt  lies  for,  109 
ANCIENT  DEMESNE,* 
plea  of,  443 
how  to  reply  to,  445 
ANCIENT  LIGHTS, 

remedy  for  obstructing  of,  140,  142 
tenant  or  reversioner  may  sue,  140, 142 
who  to  be  sued  for,  83 
*     declaration  for  disturbance  of,  381 
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ANEVIALS,  (see  title  Damage  Feasant,) 

escape  of  plaintiff 's,  when  defendant  liable,  142 
of  defendant's,  when,  ib. 
when  action  lies  for  injuries  to,  168 
form  of  action  for  injury  to,  ib. 

who  and  when  party  liable  for  injuries  by,  82,  83  * 

when  action  lies  for  injuries  by,  ib.  168,  181 
form  of  actipn  for  keeping  mischievous,  183 
declaration  for  such  keeping,  ib. 
cattle  how  described,  377,  378,  note  {q) 
ANNUITY  AND  ANNUITY  DEED, 

when  action  does  not  lie  for  arrears,  110 
if  deed  void  assumpsit  lies,  when,  105 
debt  on,  410 
covenant  on,  116 

replication,  &c.  to  plead  of  no  memorial,  &o.  584 
instances  of  departure,  645,  646 
APPEARANCE  of  DEFENDANT, 

how  described  jn  a  pica,  427,  428,  551 

in  person,  ib. 
by  attorney,  ib. 

in  a  different  name  to  that  sued  by,  427 
by  feme  covert,  428 
by  an  infant,  ib. 
in  pleas  to  the  jurisdiction,  456 
must  be  in  the  name  of  only  one  attorney,  428 
how  to  be  made  for  defendant  to  avail  himself  of  misnomer,  244  to  248 
how  to  be  enforced  by  distrin^s  by  2  W.  4,  c.  30,  s.  3  and  16,  705,  708 
forms  of  entering  appearance,  710 
APPENDIX, 

list  of  statutes  in,  affecting  pleading,  &c.  701  to  723 
4  Anne,  c.  16,  701 
9  Goo.  4,  c.  14,  702 
9  Geo.  4,  c.  15,  702 
2  W.  4.  c.  39,  ib. 

2  &  3  W.  4,  0.  71,  712 

3  &  4  W.  4,  c.  42,  714 

of  regulae  generales,  723  to  747 
Trin.  T,  1  W.  4,  723 
1  W.  4,  727 
Mich.  T.  3  W.  4,  729 
Hil.  T.  3  W.  4,  733 
Trin.  T.  3  W.  4,  ib. 
Hil.  T.  4  W.  4,  ib. 
4  W.  4,  738 
APPRENTICE  AND  APPRENTICE  DEED,  « 

covenant,  usual  remedy  for  breach  of  indenture,  116 
action  docs  not  lie  against  infant  on  deed,  ib.  . 
form  of  remedy  for  injury  to  master's  right  in,  134,  167 

master  may  sue  in  assumpsit,  for  work  of,  where  enticed  away,  KG 
ARBITRAMENT,  (see  title  Award.) 
ARBITRATION. 

submission  to,  when  not  recoverable,  722 
ARBITRATION  BOND,  (see  title  Award) 
ARBITRATORS. 

power  of,  to  administer  oath,  723 
ARGUMENT. 

delivery  of  paper  books  before,  784 
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AB.GmiENT--{continu€d. ) 

proceedings  of  in  error,  need  not  be  entered  before,  73B 
ARGUMENTATIVE  PLEADING, 

not  allowed  in  pleading,  236,  237,  and  notes,  (see  title  Certainty,)       ' 
in  declaration,  ib. 
in  plea,  539 
in  replication,  648,  649 
ARREARS  OF  RENT, 

when  execators  may  distrain  for,  722 
ARREST, 

trespass  for  arrest  in  wrong  name,  245,  246 
when  bail  bond  void,  ib. 
of  one  of  several  defendants,  730 
commencement  of  declaration  in  such  case,  ib.  73 1 
A  8SAULT  AND  BATTERY,  (see  title  Trespass,) 
when  justifiable,  (see  title  Trespass,)  16  7tol82 
action  for,  lies  against  two  persons  jointly,  15 
aliter  by  two,  64 
remedy  for,  167 
pleas,  501,  506 

replication  to  pleas  justifying,  592 
new  assignments  in  action  for,  626,  632,  635,  592,  593 
ASSIGNEE,  (see  titles  Bankrupts.     Parties.) 

of  a  cJiose  in  action j  ex  contractu,  when  he  may  sue,  15  to  19,  23,  n.  (y) 
when  he  may  sue  on  a  new  consideration,  &c.  15,  16 
when  he  cannot  be  sued,  47  to  50 
an  action  ex  delicto,  when  he  may  sue,  66 
of  an  estate  in  land, 

when  he  may  sue  on  contract  relating  to,  16  to  18 
of  a  part  of  reversion,  is  within  32  H.  8,  c.  34,  16,  17 
Vhen  cannot  bring  ejectment,  17,  note  {h) 
how  to  declare  at  suit  of  and  against,  235,  363,  364,  368,  369 
when  he  may  be  sued  on  contract  relating  to,  48,  49 
of  lessee,  may  be  sued  in  debt  or  covenant,  110,  112,  117 
when  assignee  of  part  only,  ib. 

covenant  lies  against,  where  a  partial  eviction,  when,  117 
when  he  may  sue  for  a  tort,  66 
.  when  he  may  be  sued  for  a  tort,  89 
of  a  bankrupt, 

the  general  effect  of  the  bankrupt  act  on  contract  with  bankrupt,  22 
when  assignees  should  sue  on  contract,  ib. 

can  only  sue  on  contracts  in  which  bankrupt  had  a  beneficial  interest,  26 
provisional  assignee,  24 
in  case  of  removal  of  assignee,  ib. 
joinder  in  actions,  by  and  against,  23,  24,  54,  202,  203 
joinder  with  solvent  partner,  24,  25 
on  contract  made  since  bankruptcy,  25,  26 
consequence  of  all  not  joining,  23 
when  suit  does  not  abate,  23,  note  Qc) 
how  to  sue,  25 
trover  by,  154,  127 

may  waive  tort,  and  sue  in  assumpsit,  when,  100,  209 
when  should  not,  ib. 
when  may  declare  in  their  own  right,  25 
under  several  commissions,  how  to  sue,  24 
when  they  may  sue  for  a  tort,  71 
when  they  may  be  sued,  55,  91,  154 
Vol.  I.  95 
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ASSIGNEE— o/ a  bankrupt— {corUtnued.) 

'remedy  against,  for  illegal  taking  of  goods,  154 
when  bankrupt  may  sue  on  contract,  22,  25,  26 

for  a  tort,  71 
of  an  insolvent  f 

action  by  assignees  on  contract  of  insolvent,  26 
for  tort  to  his  property,  71 
on  Lord's  Act,  23,  56 
action  by  insolvent,  28,  72 
against  him,  55,  92 
\SSIGNMENT,  (see  titles  Assignee.    New  AssigntnenL) 
of  breaches,  (see  title  Breach. ) 

in  replication,  565  to  588 
of  debt,  where  two  debtors,  &c.  16,  47 
ASSIGNOR,  (see  titles  Assignee.     Landlord  and  Tenant,     Parties.) 
ASSUMPSIT,  ACTION  OF, 

parties  to,  who  to  be  plaintiff  and  who  defendant,  (see  titles  Parties.) 

definition  and  general  object  of  it,  938 

history  of  it,  99 

when  it  lies  in  general,  ib. 

upon  simple  contracts  not  under  seal,  99  to  106 
upon  contracts  implied,  ib. 
where  there  has  been  no  contract,  107,  352 
when  the  milg  remedy, 

against  an  executor  or  administrator  on  simple  contract,  102 
for  money  payable  by  instalments,  where  wnole  not  due,  102,  103 
on  collateral  undertaking,  103 
on  a  bill  or  note  where  there  is  no  privity,  ib. 

on  an  award  not  for  payment  of  money,  and  where  there  is  no  bond,  ib. 
•rhen  not  sustainable,  and  exceptions,  108  to  107 

not  on  a  deed  or  record,  103  • 

not  where  there  originally  was  a  vaUd  deed  or  record,  ib. 

exceptions,  where  defendant  cannot  be  sued  on  the  deed,  103,  105 

where  deed  not  executed  by  defendant,  ib.  [103,  104 

suing  owner  of  ship  in  assumpsit,  though  deed  with  master, 
for  rent,  where  there  is  no  demise,  104 
where  there  has  been  a  deed  of  separate  nuuntcnance,  ib. 
where  the  deed  is  invalid,  ib. 
where  there  has  been  a  new  contract,  ib. 
on  a  contract  in  consideration  of  forbearance,  ib. 
on  an  account  stated  between  partners,  104,  105,  39 
where  there  has  been  a  fresh  agreement,  105 
on  a  contract  unconnected  with  the  specialty,  ib. 
not  where  a  higher  security  has  been  since  taken,  ib. 
exceptions  where  fresh  deed,  &c  invalid,  ib. 
bond  for  rent  no  extinguishment,  ib. 
not  a  mere  collateral  security,  ib. 
it  lies  for  rent^  &c.  issuing  out  of  realty,  when,  ib. 
on  a  statute f  106 

on  Q.  judgment  of  a  court  not  of  record,  ib. 
on  Irish  Judgment  or  decree  of  court  of  equity,  ib. 
when  not  by  a  partner  against  his  co-partner,  39 
when  not  by  or  against  a  corporation,  106 
not  in  case  of  illegal  distresses,  &c.  100,  107,  138 
when  not  advisable  to  sue  in.  107,  207  to  209 
when  case  a  concurrent  remedy  with,  134 
^hen  advisable  to  sue  in  case  in  preference  to,  ib.  207  to  209 
when  not  so  advisable,  ib.  107 
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A.SSTJMPSIT,  ACTION  OF--{continued.) 
Pleadings,  &c.  in,  in  general, 

the  declaration,  107 
pleas.  107, 108,  475  to  481,  513,  514 
judgment,  108 
costs,  ib. 
Dkclauation, 

title  of  court,  (sec  title  Declaration,)  263 

of  term,  (see  title  Declaration,)  2G2  to  266 

venue  in  (see  title  Venue-t)  266  to  280 

commencement  of  (see  title  Declaration,)  280  to  287 

cause  of  action,  statcincnt  of,  in,  287  to  360 
Special  Counts  in  general,  289 

1,  inducement, 

defined  290  to  293 

utility,  ib. 

form  and  requisites  of,  and  certainty  in,  291 

when  and  how  far  to  be  proved  as  laid,  291,  .292 

2,  consideration,  statement  of, 

1,  what  and  when  to  be  stated.  293,  294 

failure  in  part,  295,  300 

how  to  be  stated  in  general,  ib, 

several  descriptions,  and  how  pleaded, 

1,  executed,  295 

2,  executory,  296 

3,  concurrent  or  mutual,  297 

4,  continuing,  ib. 

2,  of  variances  in  stating  the  consideration,  298  to  301 
defect  of  consideration,  and  how  to  be  objected  to,  &c.  301 

8,  promise  or  co?itract,  statement  of,  301  to  320 

1,  how  to  be  stated,  301  to  305 

to  be  stated  in  words,  or  acoordiqg  to  legal  effect,  305 

super  se  assumpsit  proper  in  all  cases,  301 

certainty,  302 

by  and  to  whom,  302,  307 

sufficient  to  show  that  part  on  which  the  action  is  found* 
ed,  304,  309,  310,  314,  317 
need  not  show  that  contract  was  in  writing, 

2,  variances  in  stating  the  promise  or  contractf 

in  general,  305,  6 

statement  according  to  legal  effect,  306,  312 
or  in  the  words  of  instruments,  ib. 
misdescription  of  parties  to  contract,  307 
blending  two  contracts  in  one  count,  308 
in  stating  alternative  or  conditional  contract,  ib. 
how  to  set  out  contract  with  exception  or  proviso,  309 
mis-stetement  o^  part  of  contract,  310 
variance  as  to  time  of  performing,  311 
instances  of  literal  errors,  312 

statement  contrary  to  /«^a/ intendment,  ib.     [eration,  313 
instances  of  statement  being  in  accordance  with  legal  op* 
immaterial  omissions,  collateral  provisions,  &c.  314 
stating /?ar<  of  promise,  317  [strunicnts,  319 

amendment  at  the  trial  of  varianoe  in  stating  written  in- 
scilicets,  317.  818 
4,  averments,  (see  title  Averments,)  320  to  332 
defined,  320 
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Dec  ijlration — ( continued. ) 

Special  Counts — (continued.) 

Ist,  of  the  performance,  &o.  of  a  condition  precedent,  320 
not  necessary  when  consideration  was  executed,  820 
necessary  where  consideration  was  executory,  ib. 
when  necessary  in  ease  of  mutual  conditions,  321 
general  rules  a$  to  averments^  and  when  necessary  to 

aver  performance  or  excuse  of,  320  to  325 
for  form  of  averment,  324 
of  performance,  ib. 
of  excuse  of  performance,  326 
of  readiness  to  perform,  ib. 
consequences  of  mistake,  327 
2d,  of  defendant's  notice  of  facts  alleged,  327.  328 
when  necessary,  328 
how  to  be  stated,  ib. 
consequences  of  mistake,  329 
3d,  of  a  request  on  defendant,  ib. 

when  necessary  to  be  stated,  ib.  330 
form  of  stating,  331 
consequences  of  omission,  ib. 
5,  Breach,  (see  title  Breach.) 

necessary  to  be  stated,  332 

how  in  case  of  a  mere  money  demand,  ib. 

in  special  counis,  ib. 

form  of, 

should  in  substance  accord  with  contract,  383 
what  sufficient,  ib. 

where  the  contract  waa  in  the  disjunctive,  334 
•  if  too  large  or  too  limited,  bad,  334,  335 
injudicious  to  be  too  narrow,  335 
should  be  certain  and  particular,  336 
*  several  breaches  when  they  may  be  assigned,  ib. 

of  the  allegation  of  defendant's  fraudulent  intent^ 
insufficiency  or  omission  of  breach,  ib.       [337 
6,  damages,  (see  title  Damages.') 
what  necessary  to  be  stated,  338 

damages  necessarily  incident  need  not,  ib. 
but  special  damage  must,  ib. 
too  abundant  a  statement  not  prejudicial,  339 
how  to  be  stated,  ib. 
consequences  of  mis-statement,  ib. 
Common  Counts,  339 
general  utility  of,  ib. 
are  for  money  demands,  340,  342 
the  indebitatus  assumpsit  count,  341 
the  quantum,  meruit ,  now  virtually  abolished,  ib. 
the  quantum  valehant,  now  virtually  abolished,  ib. 
the  account  stated,  342 
common  breach,  ib. 
history  of  these  counts,  and  when  in  general  sastainable, 

340,  342,  343 
general  form  and  requisites  of,  342,  343 

when  relating  to  real  property,  use  and  ocoupadon  &c.  348. 
to  goods  sold,  345  to  348 
to  work  and  personal  services,  848,  849 
to  money  lent,  349 


INDEX.  761 

ASSUMPSIT,  ACTION  0¥— (continued.) 
Comnum  Counts — {continued,) 

to  moQej  paid,  350 

to  monej  had  and  receiyedi  351  to  356 
.to  interest,  356 

enactment  of  3  &  4  W.  4,  c.  42,  s.  28, 
.  respecting  interest,  256 
when  relating  to  account  stated,  358 

by  and  against  executors  and  assignees,  &c.  359,  360 
Joinder  of  several  counts  in,  408 
with  other  forms  of  action,  199 
Reg.  Gen.  respecting  declarations  in,  723,  &c. 
Plbas  in — (see  title  jPleas.) 

of  the  several  pleas  in,  before  and  since  Reg.  Gen.  Hil.  T.  4  W.  4, 475  to  520 
to  the  jurisdiction — (see  title  Jurisdiction,) 
in  abatement — (see  title  Abatement.) 
in  bar — (see  title  Pleas  in  bar,  in  general ,  469) 
analytical  table  of  defences,  471 
the  several  pha^,  before  the  recent  rules, 
the  general  issue  non  assumpsit  in  general,  476 
form  of  it,  ib. 

nil  debet,  or  not  guilty,  bad,  476,  notes  («)  and  (t)     [476  to  48] 
what  might  have  formerly  been  given  in  evidence  under  it 
another  person  who  ought  to  sue,  476 
infancy  of  defendant,  ib. 
lunacy,  ib, 
drunkenness,  ib. 
coverture,  477 
illegality,  ib. 
alien  enemy,  plaintiff,  ib. 
statute  of  frauds,  ib. 
release  before  breach,  ib. 
alteration  of  contract,  ib. 
performance,  ib. 

non-performance  of  condition,  ib. 
illegality  of  contract,  ib. 
bankruptcy  of  plaintiff,  ib. 
oovorture  of  plaintiff,  ib. 
payment,  478 
accord  and  satisfciction,  ib. 
negotiable  security,  ib. 
foreign  attachment,  478 
arbitrament,  ib. 
judgment  recovered,  ib. 
higher  security,  ib. 
release  after,  breach,  ib. 
objections  to  non  assumpsit,  478,  479 
better  to  plead  specially  in,  ib. 
special  plea  when  formerly  necessary,  ib. 
alien  enemy,  plaintiff,  ib. 
provisional  assignment,  ib. 
outlawry,  plaintiff,  ib. 
bankruptcy  of  defendant,  ib. 
insolvent  debtor,  defendant,  ib. 
tender,  ib. 
set-off,  ib. 
limitations,  statute  of,  478,  479 
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ASSUMPSIT,  ACTION  0¥—(conHnued,) 
Plbab  in — (continued.) 

coart  of  conscience  acts  when,  ib. 
when  (U  liberty  to  plead  specially  and  advisable,  480 
Since  Beg,  Gen.  Hu,  T,  4  W.  4,  alldefencei  must  he  pleaded  specicd' 

ly,  512  to  520,  743 
the  qualities  of  pleas  in  bar,  (see  title  Pleas  in  Bar.) 
iho  forms  of  pleas  in  bar,  (see  title  Pleas  in  Bar.) 
Replications  to, 

1,  several  sorts, 

when  de  injuria  admissible,  584 
to  a  plea  of  infancy,  581 
to  a  plea  of  coverture,  581 

alien  enemy,  ib. 

insolvent  debtor's  act,  &c.  ib. 

illegality  of  the  contract,  ib. 

tender,  ib. 

accord  and  satisfaction,  582 

arbitrament,  ib. 

judgment  recovered,  &c.  ib. 

release,  ib. 

setroff,  ib. 

court  of  conscience,  583 

statute  of  limitations,  ib. 

2,  forms  of,  (see  title  Beplications,  and  the  particular  heads.) 

3,  qualities  of,  (see  title  Beplication,  said  particular  heads.) 
Kbjoinders  in,  (see  title  Mejoinders.) 

form  of  Issue  in,  745 

of  Nisi  Prius  Record  ib. 
of  judgment  for  plaintiff  in,  746 
Df  Issue  to  be  tned  by  Sheriff,  ib. 
of  Writ  of  Trial,  ib. 
of  Indorsement  of  Verdict,  447 
of  Indorsement  of  Nonsuit,  ib. 
of  Judgment  for  the  plaintiff  after  Trial  by  Sheriff,  ib. 
ASSURED, 

statement  of  interest  of,  743 
ATTACHMENT, 

debt  for  escape  under,  when  it  does  not  lie,  112 
ATTACHMENT,  FOREIGN,  (see  title  Foreign  Attachment.) 
ATTAINDER, 

plea  that  plaintiff  has  been  attainted  of  treason  or  felony,  446  to  448 
defendant  cannot  plead  his  own  attainder,  447,  note  (b) 
ATTORNEY,  (see  titles  Agent.    Bailee.     Servant.) 
remedy  against, 

who  to  sue  for  not  investigating  title  where  employer  dies,  19,  20,  69 
when  personally  liable  on  a  promise,  35 
assumpsit  against,  102 
case  against,  134 

trespass  against,  for  irregular  process,  &c.  84,  85,  180 
conclusion  of  declaration  against  420 
how  and  when  to  appear  and  plead  by,  427  to  429 
what  pleas  to  be  pleaded  by,  427,  428 
in  name  of  only  one  attorney,  and  not  several,  428 
plea  of  privilege  by,  when  affidavit  formerly  not  necessary,  468 

when  sued  improperly,  privilege  how  rendered  available,  458 
sued  as  attorney,  not  being  so,  ib. 

title  of  term  of,  pleaded  in  abatement,  455 
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ATTORNEY— (conitnwd  ) 

indorsement  of  name  of  on  proceas,  730 
writ  issued  without  authority  of,  ib. 
ATTORNEY-GENERAL, 

cannot  be  sued  for  official  act,  when,  78, 181,  182,  506 
ATTORNMENT. 

when  not  neceasaiy  to  be  alleged  or  proved,  18,  221 
AUCTIONEER, 

when  he  may  sue,  7 
when  he  may  be  sued,  85,  37 
when  personally  liable  on  contract,  ib. 
AUTER  ACTION  PENDENT, 

when  one  of  several  wrong- doers  may  plead,  89 
plea  of,  in  abatement,  454 
in  bar,  ib. 

replication  thereto,  464,  453,  454 

actions  by  bankrupt  and  assignees  for  same  cause,  454,  note  {p) 
AUTER  DROIT, 

amendment  in  action  of,  when  refused,  248 
AVERAGE, 

assumpsit  lies  for,  101 

one  shipper  may  sue  the  other  for  contribution  to,  ib. 
AVERMENT, 

defined,  320 
form  of,  324 

n  a  declaration,  324,  325 
m  a  plea,  555,  539 
in  a  replication,  641 

in  a  declaration  in  assumpsit,  320  to  332 
of  A  condition  precedent,  322  to  824 
of  notice  to  defendant,  327 
of  request,  329 

in  declaration  in  debt,  &c.  368 
AVOIDANCE, 

matters  in,  must  be  pleaded  specially,  515,  743,  744 
AVOWTRY,  (see  title  Replevin,) 
AWARD, 

does  not  pass  property  in  goods  to  support  trover,  150 
what  preferable  action  on,  101,  109 
assumpsit  lies  on,  when,  101 
when  assumpsit  peculiar  remedy  on,  103 
debt  lies  on,  109 

statement  of  inducement  in  declaration,  209 
statement  of  revocation  of,  implies  proper  revocation,  221 
pleas  to  actions  on,  485 
plea  of  reference  and  award,  478 
replication  to  plea  of,  585 

departure  in  replication,  &c.  in  such  case,  644  to  648 
how  to  be  stated  in  replication,  585 
breach  of  arbitration  bond  must  be  shown,  588 
BAIL, 

in  what  actions,  and  how  required,  208 
remedy  for  not  accepting  bail,  134,  185 
what  bail  cannot  plead,  469 

discharged,  when  form  of  action  differs  from  writ,  244,  253 
when  variance  in  names  of  parties,  244 

in  number  of  parties,  248 
in  character  of  parties,  25^ 
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B  AIL — (  continued. ) 

discharged,  when  variance  in  cause  of  action,  253 

in  venue,  244 
laying  venue  jn  difftirent  county  no  waiver  of  bail,  ib. 

Reg.  Gen.  of  Trin.  T.  1  W.  4,  respecting,  727  to  729,  733 
BAILABLE  PROCESS, 

enactment  of  2  W.  4,  o,  39,  s.  4,  respecting  commenoement  of  personal  actionB, 
705 
BAIL  BOND,  (see  title  BaU.) 

when  several  actions  not  allowed  on,  43,  note  (/) 

assignee  of,  may  sue,  16 

debts  lie  on,  110 

stating  breach  of  condition  of,  369 

void  if  arrest  in  wrong  name,  245 

defence  to  action  on,  how  available,  469,  484 

replication  to  plea  of,  584,  585 

case  against  sheriff  for  not  assigning  of,  138 

declaration  for  not  assigning  of,  385 

pica  to,  of  no  proper  affidavit  of  debt,  &c.  bad,  640 
BAILEE,  (see  title  Agent.) 

when  he  may  sue,  7,  61,  151,  169 

who  to  sue  where  goods  lent  or  let, 

when  he  may  sue  in  detinue,  122 

when  he  may  bring  replevin,  163 

when  he  may  sue  in  trespass,  169,  171,  172 

when  assumpsit  lies  against,  102 

when  case  lies  against,  134,  151 

when  liable  to  be  sued  in  detinue,  123 

when  trover  lies  against,  154,  &:c. 

when  trespass  lies  against,  173,  &o. 

declaration  against,  383,  &c. 

pica  of  non-assumpsit  in  actions  against,  514 
BAILIFF,  (see  titles  Agent.     Bailee.     Officer.     Sherif.) 

when  bailable  to  be  sued,  ex  contractu,  34 

ez  delicto,  78,  80  to  84 

when  liable  to  be  sued  for  extortion,  85,  and  note  (c) 

traverse  of  defendant  being  so  in  replevin,  591 

in  account,  ib. 
in  trespass,  595 
BAILMENT, 

when  plaintiff  may  reply  a  different  bailment,  124 

not  traversable  in  action  of  detinue,  123  •  2  Cromp.  &  Mees  672 
BANK  NOTP], 

who  to  sue  on,  15,  16,  152 
BANKERS,  (see  title  Agent.) 

when  liable  to  be  sued,  36 

may  sue  by  one  of  their  officers,  when,  - 
BANK  OF  ENGLAND, 

actions  against,  77 
BANKRUPT,  action  by  assignees  ot  (see  title  Assignee.) 

when  he  may  sue  on  contract,  26 

his  assignees,  ib.  154 

when  he  may  be  sued  on  contract,  53  to  55 

lessee  liable  in  covenant,  when,  53,  4 

giving  bond  for  simple  contract  debt  aflcr  bankruptcy  does  not  merge  it,  105 

partner,  when  he  must  be  joined  in  assumpsit,  54,  4 

when  advisable  to  sue  bankrupt  in  case,  210,  92 

when  he  may  sue  for  a  tort,  71,  72 
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HANKRJIPT— (continued.) 

form  of  action  for  malicious  issuing  oommission,  133 
Trhen  he  may  be  sued  for  a  tort,  91 
wife  of,  (see  title  Baron  and  Feme,^  58 
fresh  fyomise  after  bankruptcy.  54 
HANKRUPTCY.  (see  titles  Assignee.     Bankrupt) 
of  plaintiff, 

pending  suit  does  not  abate  it,  when,  23,  and  note  (z) 

how  taken  advantage  of,  ib.  477 

in  debt  on  specialty,  or  record,  should  be  pleaded,  483,  485 

in  covenant,  486,  t 

in  case  or  trover,  71,  72,  498 

puis  darrein  continuance,  657 
of  defendant,  53  to  66,  ^1 

must  be  pleaded,  479 

form  of  plea,  557 

whether  may  be  pleaded  generally,  though  certificate  obtained  pending  ac- 
tion. 63,  158,  and  note  (f) 

plea  o^puis  darrein  continuance,  658 

when  a  bar  to  action  of  covenant,  53,  54,  117,  118,  188 
of  husband,  how  far  discharges  wife,  59 
cannot  be  replied  to  specially,  599,  and  note  (b) 
may  be  replied  to  plea  of  nonjoinder,  467 
BARON  AND  FEME,  (see  titles  Uoverture,     Criminal  Conversation.     Parties.) 
when  they  may  sue,  and  how,  upon  a  contract,  28  to  33 
when  they  should  join  in  action  on,  ib. 
consequences  of  mistake  in  joinder,  as  plaintiff,  33 
husband  may  sue  alone  when,  29 
of  joinder  in  actions  by,  202  to  205 
*    1.  As  plaintiff',  ex  contractu,  29 

2.  ex  delicto,  73 

3.  As  defendants,  ex  contractu,  56,  202 

4.  ex  delicto,  92 

when  they  are  to  be  sued,  and  how  npon  contracts,  56  to  59 

husband  liable  in  assumpsit  where  wife  contracted  by  deed,  104 

feme  partner  need  not  be  sued,  43  0 

when  they  may  sue,  and  how,  for  torts,  72  to  85 

when  may  join  or  sever  for  a  tort,  ib. 

when  husband  should  sue  in  detinue,  112 

when  they  may  be  sued  for  torts,  and  how,  92 

feme  covert,  when  liable  for  a  tort,  ib.  76 

when  husband  only  should  be  sued  in  detinue,  124 

plea  that  parties  are  not  married,  452 

must  join  in  plea,  when,  428,  566 

legal  interest  in  chose  in  action  of  wife  of  bankrupt,  vested  in  assignees,  28,  29, 
59 
BASTARDY  BOND, 

overseer  for  time  being  may  sue  on,  16 
BENEFICIAL  INTEREST,  10 
BEYOND  SEAS,  716 
BILL  OF  EXCHANGE, 

exception  in  case  of  that  right  of  suing  can  only  be  in  one  one  person,  5 

assumpsit  lies  on,  101,  103 

when  debt  does  not  lie  on,  103,  109,  113 

indorsee  may  sue  on,  16 

declaration  need  not  refer  to  custom  of  merchants,  217 

or  aver  acceptance  was  in  writing,  222 

Vol.  I.  96 
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or  show  consideration,  293 

omission  to  aver  notice  of  dishonor  or  presentment,  32^ 
what  a  variance  in  statement  of,  311,  312 

amendment  of,  at  trial,  319  • 

delivery  in  satisfaction,  plea  of,  478 

bill  for  price  of  goods,  as  to  declaring  if  bill  dishonored,  &o.  347 
plea  of  non  assumpsit  inadmissible,  515 
prescribed  forms  of  declaration  on,  724  to  726 
keg.  Gen.  respecting  several  counts  on,  739 
BHiL  OF  LADING, 
who  to  sue  on,  6 

who  liable  on,  for  freight,  &c.  .48 
exceptions  in,  must  be  stated  in  declaration,  when,  309 
BLACK  ACT,  (see  title  Hundred. 
BLANKS,  (see  title   Certainty,) 
BODY, 

ruling  sheriff  to  bring  in  body  of  defendant,  738 
BONA  NOTABILA, 

plea  of,  how  to  be  pleaded,  489 
when  to  be  pleaded,  ib. 
BOND,  (see  titles  Deed,     Parties  of  Action.) 
assignor  of,  when  bo  must  sue,  15,  104 
assignee  of,  when  he  must  sue,  15 
assumpsit  to  pay  it  on  a  new  consideration,  15 
debt  upon,  110,  263 
covenant  lies  on,  semhlCf 
declaration  on,  363 

profert  of,  305  • 

oyer  of,  430 

in  declaration,  402,  vol.  ii.  440,  (a),  309 
in  replication,  584  to  588 
assignment  of  breaches  in  action  on,  ib. 
party  should  bo  sued  by  his  description  in  bond^  245 
pleading  payment  to  action  on,  702 
payment  of  money  into  coiH  in  action  on^  ib. 
BOOKS  OF  ACCOUNT, 

trover  for,  147 
BOROUGH  ENGLISH, 

custom  as  to  pleading  it,  216 
BOUNDARIES  OF  ACTION, 

importance  to  prove,  97,  note  (t) 
BREACH,  (see  particuLu-s  under  title  Assumpsit. ) 
statement  of  it, 

in  a  declaration, 
in  assumpsit, 

how  to  be  stated,  332 
several  breaches  when  permitted,  336,  739 
form  of  stating  it,  332 
consequences  of  mistake,  337 
sufficient  to  prove  part,  304,  309,  310,  317 
common  breach  to  money  counts,  342,  360 
in  debt,  374 

when  advisable  or  not  to  state  breach  of  condition  on  declanitioii, 

336,  369,  370 
is  absolutely  essential  before  execution,  6  Car.  &  P.  511 
in  oovenant,  375 
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in  a  replication, 

when  it  must  be  stated,  584  to  588 
when  several  breaches  may  be  stated  in,  686 
how  to  be  assigned,  584  to  588 

recovery  upon  breach  imperfectly  assigned,  though  there  be  an  expren 
breach  imperfectly  stated,  336 
BRIBERY, 

two  cannot  be  jointly  sued  for,  86 
BROKER, 

when  he  may  sue,  7,  61,  151 
when  liable  to  be  sued,  84,  84 
when  bankruptcy  no  defence,  91,  92 
BY-LAW, 

assumpsit  lies  on,  101 
debt  lies  on,  109 

flea  of  distress  for,  502 
EAVE  OF  THE  COURT, 
statement  of,  unnecessary*  555,  565 
BY-THE-BYE, 

practice  as  to  declaring  by,  at  suit  of  same  or  fresh  plaintiff  abolished,  288 
CANAL  CALLS, 

assumpsit  lies  for,  101 
CAPIAS,  WRIT  OF, 

introduction  of,  by  2  W.  4,  o.  89,  94,  705 
form  of,  718 

the  like  into  county  palatine  of  Lancaster,  732 
indorsements  on,  711 

declaring  de  bene  esse  when  defendant  not  in  custody  on,  730 
commencement  of  declaration  on,  242,  285,  231,  (see  titles  Declaraiion.) 
CAPTAIN,  (see  titles  Carrier,     Ship.) 
of  a  ship, 

when  he  may  sue  for  freight,  &c.  7 

cannot  sue  for  demurrage  or  implied  promise,  ib. 

seizure  of  ship,  61,  151,  169 
when  he  is  liable  and  may  be  sued,  33,  34,  37,  84 
how  to  be  sued  for  the  loss  of  goods,  &c.  ib. 
in  assumpsit,  102 
in  case,  when  preferable,  134 
of  a  troop,  Sco,  when  liable,  37 
CARRLiGES,  •  • 

negligent  driving  of, 

who  to  sue  for,  61,  81,  127, 128, 148 

who  to  be  sued  for  where  injury  committed  by  servant,  80,  81,  128,  181 

form  of  action  for, 

trespass,  when  it  Hes,  128,  141—11  Prioe,  608 

case,  where  it  lies,  ib. 

must  be  case  against  a  master  for  the  act  of  his  servant,  181 

when  trespass  ues  against  master,  79,  131 

declaration  in,  how  to  be  framed  in  case,  128 

GABBIER, 

liable  for  aot  of  his  servant,  80 

action  against,  for  loss  of  goods,  by  whom  to  be  brotight,  6 

which  he  may  sue  a  stranger  for  injury  to  goods,  61, 151 

or  on  contract,  7 
non-joinder  of  partner  in  action  against,  not  pleadable,  11  Gleo.  4  &  1  yfSL  4^ 
0.  68,  5.  6,  see  page  86,  47 
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CABBlEBr— {continued, ) 
form  of  action  against, 

assumpsit,  102 
case,  134 
when  liable  in  trover,  155,  161 
declaration  against, 

need  not  state  custom  of  the  realm,  &c.  216 
how  to  declare  against,  186,  382  to  885 
plea  of  non-assumpsit  in  action  against,  how,  514,  748 
of  not  guilty,  in  case,  744 
CASE,  ACTION  OP, 

costs  to  acquitted  defendant,  88 

how  far  affected  by  the  nature  of  the  injury  in  general,  125  to  182 

whether  forcible  or  not,  125,  126 

whether  immediate  or  consequential,  126  to  129 
legality  of  the  original  act,  129 
intent,  129 
exceptions,  180 

summary  of  the  leading  points  governing  this  form  of  action^  181,  182 
why  so  called,  95,  182 
general  applicability  of  this  action,  ib. 
lies  at  common  law, 

for  nonfeazance,  misfeazanoe,  and  malfeasance,  95, 182,  138 

defined,  ib. 
for  injuries  to  the  pergon,  181  to  184 
to  the  absolute  rights, 

mischievous  animals,  keeping  of,  188 

when  trespass  lies,  ib. 
malicious  prosecutions,  ib. 

when  trespass  lies,  ib.  (see  title  Trespass,)  181  to  185 
slander,  verbal  and  written,  184 
pleadings  in  such  action,  899  to  408 
health,  injuries  to,  184 
refusing  to  accept  bail,  &o.  ib.  185 
against  surgeons,  agents,  &o.  184 
to  the  relative  rights, 

criminal  conversation,  ib. 
debauching  daughters,  ib. 

trespass  now  considered  preferable,  ib.  167 
enticing  away  servants,  &c.  184 
for  injuries  \o  personal  property  and  breaAieft  of  duty  and  contrad, 
124  to  137 

case  proper  where  injury  is  either  not  forcible  or  not  immediate 

or  affects  property  in  reversion,  134 
against  attornies,  and  bailees,  &c.  for  neglect,  &X5.  184 
when  ooncurrent  remedy  with  assumpsit,  ib.  185 
which  preferable.  143,  144 

when  case  lies,  though  collateral  remedy  on  deed,  185 
when  lies  for  non-feazance,  and  as  to  consideration  being 
shown,  185, 186 
breach  of  warranty,  137 

deceitful  representations  of  another's  solvency,  ib. 
representations  to  be  in  writing,  9  Geo.  4,  o.  14,  s.  2,  708 
negligence  in  driving  carriage  or  na;yiga;tiiig  skips,  127  to  129, 11 

Price,  608 
distress  iUej/al,  188 
irregular,  ib. 
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(ikSS,  ACTION  0¥—(corUinued) 

pound  breach  and  rescue  of  distress  irregular,  188 
rescue  of  party  arrested,  ib. 
escapes  or  not  arresting,  188,  189 
false  returns,  ib. 

not  levying  under  hji.fa,  &o.  ib. 
not  dolivering  letters,  189 
against  a  witness  for  not  obeying  a  subpcBna,  ib. 
copyright  and  patents,  infringing  of,  ib. 
for  obstructing  taking  tithes,  ib. 
reversionary  property,  ib. 

when  concurrent  remedy  with  trespass  and  trover,  180 
or  injuries  to  reed  property, 
corporeal, 

when  the  remedy  must  be  trespass,  189, 140 

for  non-feasance,  &c.  must  be  case,  ib. 

injury  not  committed  on  plaintiff's  land,  ib. 

where  plaintiff's  right  in  reversion,  139,  140 

tithe,  not  carrying  away,  ib. 

ancient  lights,  140 

nuisances  to  houses,  land,  &o.  ib. 

continuing  them,  ib. 
water  courses,  injuries  {o,  ib.  141,  142 
waste,  wilful  or  permissive,  140,  to  148 
dilapidations  in  a  rectory,  &o.  141 
fences,  not  repauing  of,  ib. 
incorporeal, 

commons,  ways,  pews,  disturbance  of,  142 
offices,  franchises,  markets,  ib. 
other  easements,  preserves,  decoys,  &c.  ib. 
on  statutes, 

in  general,  148 
for  calls,  dues,  &c.  ib. 

landlord  against  a  sheriff  not  paying  a  year's  rent,  ib. 
hundred,  actions  against  ib. 
distresses,  irregular,  ib. 

agdnst  justices,  where  conviction  quashed,  ib.  183 
of  the  advantages  of  this  action  over  others,  148 

its  disadvantages f  144 
the  pleadings,  judgment,  and  costs  in  genercd,  145 
pleadings,  &c.  in  partictdar,  876  to  408 
Djsglaration  in  (see  the  particular  head  of  injuries.) 

title  of  the  Court  and  term  (see  title  Declaration,)  262,  266 

venue  in  (see  title  VenvSt)  266,  269,  276 

commencement,  280 

statement  of  the  matter  or  thing  aflfected,  876  to  378 

of  the  plaintiff's  right  or  interest,  378  to  885 

variances  in  statement  of,  885  to  887 
of  the  injury,  387  to  408 

variances,  891 
declarations  for  slander  and  libel,  899  to  408  (see  title  SUmder*\ 
time,  893 
place,  894 

of  the  damages,  895  to  899 
conclusion,  418 
pledges  and  profert,  420 
defects,  when  aided,  421,  677  to  684 
several  counts  in,  408  to  418 
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general  issue,  form  of  it,  490,  491 

what  might  formerly  be  given  in  evidenoe  under  it,  ib. 

action  ft>,  ^"'"  °f  "f*  g^i'ty.  what  to  put  in  issue,  518.  219 
action  for  slander,  &c.  (see  title  Sla^,)  491  to  497 

^k       J  ."caption  in  actions  for  escape.  497 
when  advBablo  to  plead  speciaUy,  498 
statute  of  limitations  mustVe  pl^ded,  ib. 
replications  must  be  pleaded,  ib 
replications  in,  590 

CASE,  SPECiSlT""  ^"*^'  "'  ""''  •''•  ^^ 

Sll  ^"'^*^'*"  T^*""'  ^*»"*  proceeding  to  trial,  720 

entiy  of,  on  plea  in  abatement, 

plea  of,  m  replevin,  499 
replications  to,  when  proper,  691 
non  cepiL  499 
CERTAINTY, 

defined,  232,  233 

ttedf  «"^t£*^.".?T?:7,  i?,^!5r  .p^  "Sp^^-^'-^'  ^2  to  236 

o     wjrcain,        duly,     "  lawfully,'*  &o.  of  no  avail  '2«?fi 
what  necessary  in  a  deckration  (see  ml'DeclarlZ,  )A  to  260 

plea,  53  to  639  ./    •'v  w  ^ow 

replication,  648,  649 

new  assignment,  (see  tide  JVew  Mtimment.) 
.  ,    ,       inpleaj9«t«&c.  659to660 

CERTmCATE     '"^'  ^^^'  ^'^*^'  5^3'  ^^^  "»  6^4 

CESTuI  Wiii'sS"  °'  "°"^"'"'  ''' 

when  he  can  or  cannot  sue,  2,  3,  4,  60,  61,  62.  151 
when  he  may  sue  when  in  possession,  ib. 
cannot  sue  trustee,  when,  34,  60 

.      .  may.  if  trustee  has  admitted  a  balance  due.  84 
Xii?*:^^;*^*  (see  title  Decree.) 

CHiUiACTER  OP  PARTY  SUING, 

statement  of  the  same,  in  declaraiion,  250  to  263, 285 
decisions  on  2  W.  4,  o.  89,  250.  251 

charges''"'"^  "°^^  ^""^^  '^*°'''"^'  '^'^ 

charter'*  ""^  "^*'  ""'  "  ''"'  P*™-  528 

detinue  lies  for,  122  - 

who  should  sue,  ib. 
charter  party  (see  title  Freiakt.) 

assumpsit  lies  on,  when  101,  103 

Sr  U^l?  "^""^  *'"^''  '"'^^y  ^  "»^.  wie-.  108. 186  , 

covenant  lies  on,  118 
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CHARTER  PARTY— (ctm^mtitfd) 

when  case  does  not  He,  where  there  has  been  one,  108,  136 

who  to  sue  pn,  (see  title  Partiest)  6  to  8 

owner  assigning  his  interest,  and  then  becoming  bankrapt,  he  shoald  sue,  10,  25 

two  counts  on  same  chartered  party  not  allowed,  739 
CHASE,  200 
CHATTELS,  377 
CHECK  (see  title  Bills  of  Exchange.) 

assignable,  16 

assumpsit  lies  on,  99,  103 
CqpSTER,  COUNTY  PALATINE  OF, 

abolished,  1  Will.  4,  c.  70,  s.  13,  14,  page  443 
CHOSE  IN  ACTION. 

in  general,  15  to  18 

when  assiguee  or  assignor  should  sue,  ib.  (see  title  Assignee  of, ) 
CHURCH,  (see  title  Pews,     Rector.) 

trespass  lies  by  rector  for  preaching  in,  without  leave,  174 

ejectment,  &o.  for,  188 
CHURCHWARDEN  (see  title  Overseer.) 

as  to  suing,  14,  note  (  ^  )i  1^;  note  {h) 

and  being  sued,  38 
CIVIL  LAW  (see  title  Law.) 
CrVTLITUR  MORTUUS, 

wife  may  sue  or  be  sued,  if  the  husband  be  so,  2S,  29,  58 
CLAIM  OF  CONUSANCE  (see  tide  Conusance.) 
CLAIMS,  » 

of  rights  by  prescription  limited  by  2  &  3  W.  4, «.  71,  712,  71 

how  to  be  stated  in  pleading,  713 

prescription  of  restricted,  714    . 

proviso  for  infants,  ib.  • 

time  for  claiming,  how  computed,  ib. 
CLOSE, 

meaning  of  the  term,  &c.  174,  376 

when  -to  be  described  by  name  or  abuttals,  376,  &c.  503,   744,  (see  title 
Abuttals. ) 

new  pleading  rule,  Hil  T.  4,  W.  4,  744 
CO, 

too  general  a  description  of  parties  to  an  action,  256 
CO-DEFENDANT, 

plea  of  non -joinder  of  limited,  716,  (see  title  Non  Joinder.) 
CO-EXECUTORS,  &c.  (see  title  Executors,     Joinder.    Parties.)  . 
COGNIZANCE,  (see  title  Replevin.) 
COLLATERAL  UNDERTAKING,  (see  title  GtLarantee.) 
COLLUSION, 

remedy  against  parties,  9,  64,  79 
COLOR  IN  PLEADING, 

in  a  plea, 

defined  and  explained,  525  to  532 
dmplied  color,  528 

infancy,  coverture,  payment,  illegal  consideration,  &c.  are  instances,  ib. 
in  trover,  &c.  ib.  529 
instances  in  trespass,  ib. 
express  color,  ib. 
wheh  necessary  or  not,  529,  530 

in  trespass,  &o.  where  defendant  justifies  under  a  demise,  &;c.  530 
only  occurs  m  trespass,  530 
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COLOB  IM  PLEADING— in  a  plea— (cem^mutf  J.) 

form  and  requisites  of,  581,  532 
addition  of,  unnecessarily,  only  surplusage,  529,  6S2 
defect  in,  or  omission,  when  aided,  532 
not  traversable,  530,  532 
in  a  replication  &c.  not  unnecessary,  530,  532,  624 
the  insertion  of  it  will  not  vitiate,  ib. 
COMMAND  (see  title  Baxlif.) 
traversable  in  replevin,  591 

and  in  trespass,  595 
replication  de  injuria,  is  sufficient  to  plea  of,  608 
COMMENCEMENT,  • 

of  a  declaration,  (see  title  Declaration,)  280  to  289,  730,  731,  742 
of  a  plea,  741 

in  abatement,  (see  title  Abatement,)  454, 456 
in  bar,  (see  title  Picas  in  Bar,^  549  to  554 
of  a  replication,  (see  title  Replication,)  601,  602 
COMMENCEMENT  OF  ACTION, 

date  of  writ  now  considered  such,  259,  note  a,  704 
uniformity  of  process  act  respectiig,  704  to  709 
COMMISSIONERS  (see  tiUe  Agent.) 

under  public  undertaking,  when  they  may  sue,  7,  176 
of  public  act,  when  they  may  sue  or  be  sued  on  a  contract,  14,  37,  38 
when  they  may  sue  for  a  iort^  176 
when  they  may  be  sued  for  a  tort,  11 
of  turnpike  road,  how  to  sue,  &o.  14 
of  bankrupts  cannot  be  sued,  when,  78 
power  of  Courts  to  appolht,  to  take  iJidavits,  723 
COMMON  COUNTS,  340  to  360 
prescribed  form  of  breach,  360 
COMMON  Informer  (see  title  Penal  Statute) 
cannot  sue  unless  expressly  authorized,  112 
conclusion  of  declaration  at  the  suit  of,  373,  374 
COMMON  LAW  RIGHTS  and  DUTIES,  (see  tide  Carriers.) 

what  need  not  be  stated  in  pleading,  216 
COMMON  OP  PASTURE, 

Reg.  Oen.  respecting  pleas  of,  744 
COMMON,  RIGHTS  OF, 

when  a  commoner  may  sue,  64,  142 
remedies  for  injuries  to,  132,  142 

how  to  plead,  2  Young  &  J.  93,  622,  628 
declarations  for  obstructing,  381,  386,  391 
ejectment  lies  to  recover,  when,  188 
must  be  pleaded  in  trespass,  502,  523 
several  pleas  of,  when  not  allowed,  740 

how  to  be  pleaded  since  statute  2  Will.  4,  o.  71,  712  to  714,  and  see  2 
Young  &  J.  93. 
replication  to  plea  of,  596,  597,  622,  623 
new  assignment  relating  to,  628,  636 
Stat.  11  ni.  respecting  right  of,  712,  713 
COMMON,  TENANTS  IN,  (see  also  titles  Tenants,    Joint  TenanU.     Partners,) 
when  they  may  join  or  sever  in  actions  by  them,  12,  65 
must  sever  in  avowry,  &c.  and  how,  13,  566 
when  one  cannot  sue  his  co-tenant  on  a  contract,  18 

for  a  tort,  70,  156,  179 
COMPANIES, 

when  liable,  and  how,  for  torts,  76 
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one  member  suing  another,  11,  41 

assumpsit  by,  106 
('OMPANY  (see  titles  Oommissioners.     Garporation.^ 

when  too  general  a  desoription  of  the  parties  to  tihe  suit,  256  * 

COMPOSITION  DEED, 

when  trustees  of,  cannot  sue,  15 
COMPUTATION  OF  TIME, 

in  prescriptive  rights,  how  limited,  714 
CONCLUSION  (see  titles  Declarations,    Pleas.    RepUcabums,) 

of  a  declaration,  418  to  421,  286 

of  a  plea,  741 

in  abatement,  460 
in  bar,  ib.  556  to  559 

of  a  replication, 

in  abatement,  463,  464 
in  bar,  641 

of  a  new  assignment,  637 
CONCURRENT  CONSIDERATION, 

statement  of,  in  declaration,  297 
CONDITION  OF  BOND, 

when  advisable  to  state  breaches  of,  in  declaration,  368  to  370 
CONDITIONS  PRECEDENT, 

statement  of,  in  assumpsit,  &o.  320,  328 

what  amounts  to,  and  averments  of  performance,  &c.  i^. 

of  readiness  to  perform,  and  excuse  of  performance,  326 

in  debt,  368,  369 
CONFESSION  AND  AVOIDANCE  (see  titles  PUas,.  RepUcaHms.) 

plea  in,  defined  and  explained,  515,  525  to  533 

must  confess  the^acto  pleaded  to,  ib. 

of  giving  color,  (see  title  Color,)  526,  527,  &c. 

pleas  amounting  to  the  general  issue  bad,  in  reference  to  thia  rule,  515,  527  • 

admits  defendant's  infancy,  but  goods  necessaries,  528 

admits  freeholder's  title,  but  shows  a  demise  from  him,  500,  501,  503,  520 

matter  in  discharge,  or  confession  and  avoidance,  to  be  specially  pleaded,  506, 
743, 744 

how  in  assumpsit,  &c.  477,  478,  480 
case,  590,  591,  494,  498 

form  and  requisites  of,  525  to  533 

replications  in  confession  and  avoidanoe,  622  to  625 
CONFIRMATION, 

of  promises  made  by  infants,  703 
CONSCIENCE,  COURTS  OF,  (see  title  Courts.) 
CONSENT, 

Stat.  lim.  limiting  right  of  prescription  unless  enjoyed  by,  713 
CONSEQUENTIAL  INJURIES, 

what  so  considered,  126  to  129 

when  not  too  remote,  126  to  129 

remedy  for,  in  general,  case,  8co.  ib.  125,  132  to  134 

consider'ation, 

when  essential  to  support  a  simple  contract,  293,  4 

when  on  new  consideration,  assumpsit  lies  though  there  was  a  deed,  103  to  105 

in  the  c£&e  of  a  deed,  366,  367 

illegality,  effect  of,  on  simple  contract,  295 

in  a  deed,  105,  366 
not  presumed  till  contrary  shown,  221 

must  be  pleaded,  in  case  of  deed,  484,  743 
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CONSIDERATION— (con/tniwrf) 

80  in  aflsumpsit,  476,  477,  743 
replication  to  plea  of  in  debt^  584 

in  assumpsit^  581 
wben  and  how  to  be  stated  in  declaration,  298  to  297 
in  assumpsit; 
executed;  295 
executoij;  296 
concurrent;  297 
continuing;  ib. 
in  debt  or  covenant;  366,  875 
in  case;  883  to  385 
variances  in  stating  it  in  assumpsit,  &G.  297  to  301 
.''X)nsequence  of  mis-statement  of  it,  800;  801 

averment  of  performance  by  plaintiff  of  condition  precedent;  320  * 
CONSIGNOR  AND  CONSIGNEE; 

which  to  sue  a  carrier;  &c.  6;  61,  152 
when  consignee  may  be  sued  for  freight.  48 
CONSOLIDATION. 

of  actions,  198;  199  notes 
CONSPIRACY; 

remedy  for,  133 
CONSTABLE  and  other  OFFICERS,  (see  titles  BaiKf.     Officers.     Shmf.) 
when  liable,  78,  134;  185 
venue  in  actions  against,  local,  273 

may  plead  general  issuO;  and  give  special  matter  in  evidence,  506 
effect  ef  joining  in  bad  special  plea,  546;  note  (y),  566,  567 
CONSTRUCTION; 

of  pleading;  rules  o/,  237  to  239 
when  ''  there  "  does  not  refer  to  the  last  antecedent,  239 
of  pleas,  545 

when  and  why  matter  to  be  construed  most  strongly  agunst  the  party  pleading, 
237   545 
CONTINUANCE  (see  titles  Imparlance.    Nuisance.) 

Reg.  Gen.  HiL  T.  4  W.  4,  respecting,  738 
CONTINUANDO  (see  title  Time.) 
CONTINUED  CONSIDERATION, 
statement  of,  in  declaration;  297 
CONTRA  FORMAM  STATUTI, 

when  this  allegation  is  necessary,  and  oonsequenoes  of  mistake;  372,  373 
when  requisite  in  a  plea,  556 
CONTRA  PACEM, 

when  to  be  inserted,  145,  388 
omission  aided;  unless  specially  demurred  to,  388 
CONTRACT,  ACTION  on  (see  title  Assumpsit.     Consideration.    Deed.    Far 
ties.) 

suing  on,  42  to  44 

when  implied;  arises  out  of  a  tort,  99,  107, 134  to  137,  207  to  209 

remedy  for  breach  of,  by  action  on  the  case,  134  to  137,  383  to  385 

statement  of  several  breaches  in  one  count  allowed,  739 

assumpsit  the  usual  remedy,  if  not  und^r  seal,  (see  title  Assumpsit.) 

when  plaintiff  may  sue  in  assumpsit,  where  there  is  a  deed,  103  to  105 

how  to  be  stated  in  assumpsit,  (see  title  Assumpsit,')  301  to  321 

statement  of,  admitted,  unless  denied  by  plea,  318 

amendment  of  statement  of,  at  nisi  prius,  320 

how  to  be  stated  in  debt,  (see  title  Debt,)  361,  363 

parties  to  actions  on,  (see  title  Parties.) 

proTiso  for  the  case  of  joint  contractors,  708 
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CONTRACT,  ACTION  on  ^{continued,)  [313 

yariaace  in  statement  of  the  proiniso,  in  assumpsit,  (see  title  Assumpsit,)  305  to 

of  the  consideration,  297,  301,  384 
in  debt,  ib.  336 
in  case,  385  to  387 
reg.  gen.  respecting  statement  of,  739 
CONTRIBUTION,  350,  351.  and  notes, 
CONUSANCE,  CLAIM  op, 

defined  and  explained,  and  the  law  relating  to  it,  422  to  427,  443,  444 
CONUSEE,  OF  FINE, 

trespass  by,  177 
CONVERSION,  (see  title  Trover,)  IbS  to  161 

demand  of  goods  to  create  it,  156  to  160 
CONVICTION, 

if  regular  on  face  of  it  is  conclusive  evidence  of  regularity,  188 

remedy  where  conviction  quashed,  143,  183 

if  bad  on  the  face  of  it,  &c.  181  to  184 
CO-PARCENERS  (see  title  Parties,     Partners.) 

must  jointly  sue,  when,  14 
COPYHOLD  AND  COPYHOLDER, 

ejectment  by  copyholder,  189,  190,  note  («) 

may  sue  for  mense  profits,  when,  177 

purchaser  of,  how  to  declare  on  a  lease,  364 

showing  title  to,  504 
►  when  copyholder  should  claim  right  of  common,  &o.  by  custom,  591 

when  to  prescribe  under  the  lord,  ib.  380,  381,  505 

fines,  debts  lies  for,  109 

action  against  lord  for  surcharge,  391.  note  (z) 
COPYRIGHT,  ^  ^  "^ 

who  to  sue,  15,  67 

assignee  of,  may  sue  for  injuries  to,  67 

remedy  for  injuries  to,  189 

declaration  for,  see  vol.  ii.  533  to  535 
CO-PARTNERS, 

when  may  sue  by  one  of  their  public  officers,  14 
CORPORATION  AGGREGATE, 

when  may  sue  for  use  and  occupation,  11,  106 
CORPORATION  (see  titles  Gommissioners.     Companies,) 

mayor,  &c.  of,  when  he  cannot  sue  on  contract,  7 

revived  corporation  may  sue  on  bond  given  to  old,  15,  note  {h) 

successors  of,  may  sue  on  contract  vested  in  predecessors,  ib. 

bye-laws  that  one  member  should  sue  others  for,  &c.  11 

actions  by  incorporated  companies,  14,  15 

when  liable  to  be  sued  for  a  tort.  76  to  78 

when  not  liable  on  a  contract,  106 

assumpsit  against,  when  does  not  lie,  ib. 

may  sue  in  assumpsit,  ib. 

how  to  declare  in  case  at  the  suit  of,  882 

must  plead  by  attorney,  551 

how  to  describe  in  declaration,  256 

service  of  writs  on,  708 
COSTS,  1  Met  &  Perk,  (see  title  CosU.) 

liability  of  executors  for,  21 

now  payable  in  general  to  acquitted  defendant,  88 

when  may  be  set  off  against  verdict  for  plaintifl^  ib. 

how  far  they  depend  on  form  of  action,  211 

in  assumpsit,  108 
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C08TS^{eanHnmd.) 

debt,  114,  115 

on  jiulgment,  111 

coyenant,  120 

detinae,  125 

case,  145 

trover,  161 

replevin,  165, 166 

trespass,  186 

ejectment,  192 

mense  profits,  196 
extra,  not  recoverable  as  speoial  damage,  when,  196,  338,  339,  398 
of  several  counts,  412,  413 . 

recoverable  beyond  damages  at  the  end  of  deolaraticm,  419 
in  case  of  plea  in  abateTnent,  466,  468 
how  far  affected  by  special  plea,  508,  509 
of  several  pleas,  560,  562 
of  several  defendants,  88^  567 
on  new  assignments^  639^  640 
defendant  entitled  to,  demurrer,  197 

on  nonsuit;  ib. 

not  on  plea  in  abatement,  when,  466 

not  in  error  or  motion  in  arrest  of  judgment,  197 
when  executor  liable  or  not  to  pay,  21,  204,  490,  508,  509 
when  one  of  several  executors  acquitted,  88,  567,  568,  490 
payment  pending  action,  when  should  be  pleaded,  478,  507,  522 
when  payment  of,  in  action,  not  recoverable  against  party  liable  to,  under  Gom- 

mon  count,  350,  351 
of  amendments  of  variances  at  Nisi  Prius,  704 
of  special  juries  in  case  of  nonsuit,  721 
power  of  Courts  to  make  regulation  respecting  taxing  of,  721 
one  day's  notice  of  intention  to  tax  requisite,  721 
of  several  counts  and  pleas,  how  allowed,  740 
COUNSEL. 

signature  of,  to  pleadings  when  necessary,  643 
COUNT, 

Sleas  in  abatement  to,  when  no  longer  pleadable,  449 
efective  in  part,  aided  after  vordict,  6o2 
COUNTS  (see  Several  Counts.) 

several  (see  title  Declaraiion,)  409  to  421 

when  they  may  be  joined  (see  title  Joinder  in  Action,)'  199 
when  proper  to  be  inserted  in  declaration,  (see  title  Several  CourUs, )  409 
to  421 
common,  in  assumpsit,  339  to  360 
costs  of,  how  allowed,  740 

COUNTIES,  ..." 

division  of  England  into,  noticed  ez  officio ^  218,  (see  title  Vemte.) 

direction  of  alias  and  pluries  writs  into,  729 
COUNTIES  PALATINif, 

how  far  they  are  recognized  by  the  superior  courts,  220 

are  superior  courts  as  to  laying  venue,  218 

pleas  to  jurisdiction  of,  443 

court  of,  in  Chester,  abolished,  1  W.  4,  c.  70,  b.  18, 14,  pago  448 
COUNTERPART, 

production  of,  when  sifficient  in  covenant,  876 
COUNTY, 

places  when  to  be  deemed  part  of,  708 
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COUNTr— ( cowftf ntt^a. ) 

courts  may  direct  issue  to  be  tried  in  any,  719 
COUNTY  COURT, 

how  venue  to  be  laid  in,  275,  441 
pleas  and  objections  to  jurisdiction  of,  441  to  445 
several  pleas  not  allowed  in,  560 
COUNTRY, 

when  and  how  pleas  conclude  to  it,  556 
Similiter,  449 

when  and  how  replications  conclude  to  it,  641 
COURT, 

jpaymont  of  money  into,  in  certain  actions  under  8  &  4  W.  4,  c.  42,  719 
COURTS,  1  Met.  &  Perk.  Dig.  Tit.  Courts.     • 

division  of  and  distinction  between  as  to  jurisdiction,  181,  423,  441,  &c. 
of  general  jurisdiction,  how  far  judicially  taken  notice  of,  219,  220 
power  of,  to  make  rules  for  government  of  their  officers,  708 
to  make  rules  affecting  pleading,  714 
to  direct  facts,  &c.  to  be  found  specially,  720 
to  state  special  case  without  proceeding  to  trial,  ib. 
COURTS,  INFERIOR,  (see  titles  Inferior  Courts.     Jurisdiction.) 
how  far  noticed  without  pleading  their  practice,  &c.  220 
how  defects  in  jurisdiction  to  be  objected  to,  441  to  445,  &c. 
trespass,  181 

how  venue  to  be  stated  in  275,  442 
when  cannot  plead  several  pleas  in,  560 
COURTS  OF  CONSCIENCE, 

statutes,  &c.  as  to,  when  or  not  to  be  pleaded,  &c.  479,  480 
replication  to  plea  of,  583 
COVENANT,  ACTION  OF, 

by  and  againet  whom  to  be  brought,  (see  title  Parties,)  16,  48 
when  it  lies  in  general,  115,  116 
on  what  deeds  and  covenants  it  lies,  ib.  119 
on  implied  covenants,  117 

on  leases  when  proper,  and  against  whom,  (see  title  Parties,)  116  to  118 
when  the  only  remedy,  or  preferable,  118 
the  only  remedy  against  assignee  of  part  of  demised  land,  43,  49 
when  it  does  not  lie,  or  not  preferable,  118 
pleadings,  judgments,  and  costs  in,  general,  120  * 

pleading,  &c  in,  in  particular,  375 
Dbolaration  in, 

title  of  court  and  term,  262,  3 

venue  in,  (see  title  Venue,)  270,  271 

commencement  of  declaration,  375 

inducement,  863 

consideration  when  to  be  stated,  366 

the  deed,  how  to  be  stated,  367,  305,  307 

variances,  305,  308,  311 

amendment,  219 

profert  thereof,  365 

provisoes,  &c.  308,  309 

references  to  deed  and  lessee's  entry,  368 

derivative  title,  how  stated,  ib. 

averments  of  plaintiff's  performance,  Sco.  327  to  331,  368 

defendant's  breach,  375,  (see  tide  Assumpsit,)  298 

conclusion  of,  375 

€ul  damnum,  ib. 
Pmas  in,  ,  [486,  7.  518 

li  aa  to  nan  est/actum,  how  far  it  operates  since  Reg.  Gen.  Hil.  T.  4  W.  4, 
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COVENANT,   ACTION  0¥— {continued.) 
Pleas  in — (^continued,) 

no  general  issue,  486,  7,  518 

non  infregit  conventionem^  a  bad  plea,  487 

rien  en  arrerey  a  bad  plea,  ib. 

what  must  be  pleaded  specially  427,  8,  518 

2,  qualities,  (see  title  Pleas  in  Bar,)  512,  &c. 

3,  forms  of,  (sec  title  Pleas  in  Bar.)  548 

matter  of  avoidance  must  be  pleaded  specially,  518 
Replications  in, 

1,  in  general,  589 

2,  forms  in,  (see  title  Replications.) 

3,  qualities,  (see  title  Beplications,) 
Bejoindsrs  in,  &c.  (see  title  Rejoinders.) 

COVENANTS, 

remedy  on,  (see  titles  Covenants.     Parties.) 
mutual  and  independent,  321  to  325 
dependent  or  conditions  precedent,  ib. 
mutual  conditions,  &c.  to  be  performed  at  same  time,  ib. 
who  to  sue  on,  1  to  4 
joint  and  several,  who  may  sue  on,  Sea.  8 
what  a  joint  and  several,  9,  n.  (y) 
assignment  of,  who  to  sue,  16 
death  of  one  of  several  parties,  who  to  sue,  &c.  19 
executor  suing  on,  &c.  19 
by  an  agent  on  behalf  of  third  party,  35 

what  covenant  assignee  will  be  subject  to,  (see  title  Assignee,)  48 
death  of  covenantor,  effect  of,  who  liable,  50  to  53 
implied  covenant,  49 
COVERTURE,  (see  title  Baron  and  Feme.) 
of  defendant, 

at  time  of  making  contract, 

might,  before  Reg.  Gen.  Hil.  T.  4  W.  4,  have  been  given  in  evidence 

on  non  assumpsit,  or  nit  debet,  449,  477,  482 
in  debt  on  specialty  under  non  est  factum,  483 
but  now  must  be  pleaded  specially,  743 
may  be  pleaded,  460 
must  l>e  pleaded  in  person,  when,  428 
should  be  pleaded  separately,  565 
rejplication  to  it,  449,  581 
existing  coverture, 

must  be  pleaded  in  abatement,  477 
must  be  in  person,  428 
how  plea  concludes,  461 
with  what  other  plea  it  may  be  pleaded,  561 
replication  to  it,  58,  59,  440,  581 
after  commencement  of  action^  449 
ut  plaintiff, 

when  wife  may  sue  alone  for  a  legacy,  28 

when  it  must  be  pleaded  or  may  be  given  in  evidence,  449,  477,  743 
how  plea  concludes,  461 
after  commencement  of  suit,  plea  of,  449 
CRAVING  OYER,  (see  title  Oyer.) 
CREDITOR, 

appointing  debtor  his  executor,  release  the  latter,  58 
CRIMINAL  CONVERSATION, 

remedy  for  case  or  trespass,  134,  167,  168 
trespass,  usual  form  of  remedy  for^  ib. 
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CRIMIxVAL  CONVERSATION— (con<i«M«rf.) 
declaration  for,  379.  391 

recovery  against  one  for,  no  bar  against  another,  89 
CRIMINAL  INFORMATION  (see  title  Information,) 
CRIMINAL  PROCEEDINGS  (see  title  Indictment.) 
CUSTODY, 

commencement  of  declapation  when  defendant  is  or  not  in  custody,  781 
CUSTOM  (see  title  Prescription.) 

when  party  may  by,  sue  in  particular  form  of  action,  96^  220 
what  to  be  stated  in  pleading,  216,  217;  218;  379 
variance  in  stating;  ib. 
pleas  of,  in  trespass,  505,  506 

of  London;  as  to  husband  and  wife  suing  and  being  sued;  31 
under  traverse  of;  may  show  another  custom  when,  596,  619,  662 
replying  repugnant  custom,  619 
CUSTOM-HOUSE  OFFICER  (see  title  Ofiicer.) 
liable  for  wrongful  seizure,  84 
venue  in  action  against,  237 
CUSTOM  OF  THB  COUNTY, 

what  statement  of,  in  a  declaration,  882,  838 
DAMAGE  (see  title  Injuries,) 

when  to  remote,  129 
DAMAGE  FEASANT  (see  title  Amends.    Distress.) 
replevin  lies  to  try  legality  of  dirtress  for,  164 
case  or  trespass  for,  138;  171  to  178 
avowries,  &c.  for,  499,  740 
pleas  in  trespass,  502 
replications  in  trespass,  594 
DAMAGES,      • 
in  general;  395 

in  assumpsit  and  covenant,  principal  ground  of  action;  188;  120,  375 
in  debt,  114,  374 
in  trover,  how  estimated,  161 
in  detinue,  124;  125 
in  trespass,  186 
in  ejectment,  192,  193 
in  mense  profits,  196 

must  be  what  have  really  taken  place,  338,  389,  395;  to  399 
must  be  legal  and  natural  consequence  of  injury,  See.  338,  395,  398 
special  damage,  ib. 

statement  of,  in  the  body  of  declaration, 
on  contracts^ 

what  to  be  stated  and  recoverable,  388,  339 
how  to  be  stated,  ib. 
consequences  of  mis-statement;  ib. 
in  torts,  what,  395 
•  when  recoverable  and  how  stated,  395  to  399 

alia  anormia,  397 

special  damage,  and  must  be  stated  with  particularity,  896,  898 
no  part  of,  must  have  arisen  after  the  action  brought,  339 
at  the  end  of  the  declaration, 

in  actions  by  husband  and  wife,  418 

at  the  suit  of  an  executor,  assignee,  &o.  ib. 
to  what  amount  to  be  stated,  838,  339 
consequence  of  taking  a  verdict  for  more;  339 
prayer  of,  in  replication,  842 
when  jury  may  give,  in  the  nature  of  interest,  721 
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DATE  (see  titles  Time,      Declaration.     Plea.) 

of  deed,  statement  of,  311,  and  note  (a) 

when  material,  and  not  to  be  departed  from  in  pleading,  647,  648 

inconsistency  in,  may  be  demurred  to,  259 

of  writ,  now  the  commencement  of  action,  709 

pleading  when  to  be  dated,  7S8 
DAUGHTEES  (see  title  Master  and  Servant.) 

remedy  for  debauching  of,  or  enticing  away,  184, 167,  168 
trespass  lies  when,  ib. 
declaration  for,  379,  391 
DAY  (see  title  Time,  311,  and  n.  (n),  217 

of  service  to  be  indorsed  on  writ,  729 

the  like  execution  of  capias,  729 
DAYS  OF  WEEK,  &». 

statement  of,  in  pleading,  217 
DEATH  (see  titles  Abatement.     Actio  Personalis,) 

of  one  of  several  parties  in  action  ex  contractu  does  not  abate  suit,  when,  19, 
note  (t),  67 

who  to  sue,  19,  20 
who  to  be  sued,  50 
of  one  jo'nt-  ena  (  in  real  action  abates  it,  48 
of  sole  contractor,  who  to  sue,  19 

who  to  be  sued,  51 
of  one  of  sevend  parties  in  torts,  does  not  abate,  when,  67,  68 

of  lessor  of  plaintiff  in  ejectment,  191 
who  to  sue,  67,  68 
of  sole,  injured  party,  who  to  sue,  68 
of  wrong-doer,  remedy  gone,  when,  89 
of  wife  or  husband,  effe     of,  on  a  contract,  21,  32,  58,  59 

on  a  tort,  67,  68,  93 
form  of  rl(  claration  in  case  of,  19,  50,  67,  68 
{ lea  of,  in  abatement  448,  452 
puis  darrein  continuance,  ib 
DEBAUCHING  DAUGHTERS  (see  titles  Daughter.    Master  and  Servant.) 

remedy  for,  134,  167.  168,  379,  391 
DEBET  AND  DETINET. 

when  proper  to  declare  in,  in  debt,  109,  361 
against  an  executor  for  rent,  869 
DE  BONIS  ASPORTATIS. 

when  tenant  liable  for  removing  virgin  soil,  147 
damages  in  nature  of  interest  for,  397 
plea  of  not  guilty  to  action  for,  what  put  in  issue,  520 
what  plaintiff  may  reply  in  action  for,  650 
DEBT.  ACTION  OF, 

parties  to,  who  to  be,  (see  title  Parties.) 
definition  of,  108 
when  it  lies  in  general, 

against  an  executor  or  administrator,  when,  97 

for  money  due,  if  readily  reducible  to  a  certainty,  whether  due  on,  legal 
•liabilities,  198,  199 

simple  contracts,  109,  110 
specialties,  110,  111 
records,  111,  112 
statutes,  112 
when  the  peculiar  remedy  against  lessee,  &c.  ib. 
of  wager  of  law,  and  other  difficulties  and  advanf&ges,  118.  114 
when  it  does  not  lie,  113 

not  for  unliquidated  damages,  unless  secured  by  a  penalty,  ib. 
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DEBT.   ACTION  O^-— (continued,) 
when  not  on  a  bill  or  note,  113 
not  against  an  executor  on  simple  contract,  when,  ib. 
when  not  for  money  payable  by  instalments,  ib. 
when  not  against  lessee,  ib. 
not  against  assignee  of  part  of  demised  land,  48 
not  on  a  collateral  contract,  113 
when  not  material  that  plaintiff  should  prove  the  precise  sum  to  be  due.  111 
277,  358 
.    pleadings,  judgment,  and  costs  in  general,  114,  115 
Pleadings  in,  in  particular, 
Dbolarations  in, 

general  requisites  to  be  observed,  240  to  268,  869 
title  of  the  .Court  and  term  and  venue,  263  to  279 
•  recent  alterations  respecting  venue,  279 

commencement  stating  the  sum  demanded,  &o.  861 

when  in  the  debet  and  dettnety  or  only  the  latter,  ib. 
cause  of  action, 

on  simple  contract  and  legal  liabilities,  361,  362 
how  contract  to  be  described,  ib. 
form  of  indebitatus  count,  361,  362 
reg.  gen.  T.  T.  1  W.  4,  as  to  conciseness  in,  362 
on  specialties,  363  to  387 

limitation  of  actions  on,  715 

when  inducement  of  title  necessary,  363 

deed,  the  time  and  place  of  making  it,  311,  and  264,  note  (n) 

profert,  when  necessary,  &c.  365,  396 

oyer  of  deed,  430 

consideration  of  deed,  366 

how  much  of  deed  to  be  stated,  and  how,  367,  368,  and  references 

there, 
variances,  305,  80^ 
reference  to  deed,  and  lessee's  entry,  368 
derivative  title,  how  to  be  shown,  368,  9 
averments  of  plaintiff's  performance,  &c.  327  to  331,  868 
on  records,.  370,  371 

on  recognizances  and  judgments,  ib. 
general  rule,  not  impeachable  in  pleading,  ib 
how  to  declare  on,  ib. 

what  variance  fatal,  371  .       " 

prout  patet  per  recordum  necessary,  ib. 
on  statutes,  371  to  306 

commencement  of  declaration  qui  tam,  &o.  ib. 
statement  of  the  statutes,  372   > 
statement  of  the  oflence,  ib. 

time  when  it  took  place,  ib. 
place  where,  (see  title  Venue,)  ib. 
exceptions  in  act,  ib    305,  308 
conclusion  contra  formam  statuti,  872 
per  quod  actio  accrevtt,  &c.  373,  374 
breach,  (see  Assumpsit^)  374 
conclusion,  418,  419 

conciseness  in  forms  of,  prescribed  by  Reg.  Gen.  Trin.  T.  1  W.  4,  728  to  727 
Plbab  in, 

analytical  table  of  defences,  471 

pleas  in,  in  ^norvXy  generalissue  when  proper  ^  481,  482 
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DEBT,  ACTION  0¥— (continued.)   ' 

all  matters  in  confession  and  avoidance  mnst  be  pleaded  specially,  516,  743, 

744     • 
in  debt  on  simple  contract  and  legal  liabilities,  481 

nil  debet  abolished,  481,  518,  743 

never  indebted,  how  far  admissible,  518 

nan  detinet,  481,  743 

statute  of  limitations  to  be  pleaded,  ib. 

tender  and  set-off,  ib. 
in  debt  on  specialty,  482  to  486 
when  nil  debet  formerly  proper,  481,  482,  743 

on  a  lease,  482 

for  an  escape,  ib. 

on  a  judgment  against  an  executor  suggesting  {fevastatfit,  ib. 
when  not,  and  that  plaintiff  should  demur,  482,  483,  581  m 

when  non  est  factum  formerly  proper,  483,  484 

what  might  be  given  in  evidence  under  it,  ib.  743 
when  the  pica  must  be  special,  743 
in  debt  on  record, 

when  nil  debet  or  nul  tiel  record  formerly  proper,  485,  6 

when  the  plea  must  be  special,  ib. 

when  may  be  pleaded,  ib. 
in  debt  on  a  statute, 

what  plea  proper,  486 

what  must  be  pleaded,  ib.  518 
qualities  of,  (see  titles  Pleas,  in  general.) 

if  non  assumpsit  be  pleaded,  it  is  nullity,  521 
Kbpligations  in, 

1;  several  descriptions^ 

on  simple  contract,  584 

on  specialty  and  assignment  of  breaches,  584  to  588 

on  records,  588  .^ 

on  statutes,  ib. 

2,  forms  of,  (see  title  RepliccUion, 

3,  qualities  of,  (see  title  Replication.) 
DEBTOR, 

appointed  executor,  debt  to  testator  when  released,  52 
DEBTS, 

jury  empowered  to  allow  interest  on,  720 

or  give  damages  in  njiture  of,  721 
DECEASED, 

when  executor  or  administrator  of,  may  sue  for  injury  to  personal  or  real  proper- 
ty, 20,  68,  70 
DECEIT,  (see  title  Fraud.) 

what  the  proper  remedy  for,  137 

assumpsit  does  not  lie  for,  when,  107 

agent  not  liable  for,  when,  39,  40,  84,  5 
DECLARATION,  (see  the  respective  actions.) 

I.  Definition  and  division  of  subject,  240 

n.  Recent  alterations  by  2  W.  4,  c.  39,  ib.  804 

writs  before  2  W.  4,  c.  39.  240,  241,  704 

original  writ  abolished  by,  241 

other  writs  prescribed,  241,  2  • 

commencements  of  declarations  under  reg.  gen.  M.  T.  3  W.  4,  r.  15, 242, 730,  &o. 
after  writ  of  summons,  242,  285,  730 
nfter  arrest  where  party  not  in  custody,  242,  285,  731 
where  party  is  in  custody,  242,  286,  781 
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after  arrest  of  one  or  more  defendant  or  defendants  where  one  only 

served  and  not  arrested,  242,  286;  731 
in  second  .action  after  plea  of  non  joinder,  ib.  742 
conclusion  of  declaration,  242 
statement  of  venue  in  margin,  but  not  in  body,  ib. 
statement  of  name  and  abuttals  in  trespass  quare  clausum  f regit  ib.  281 
consciseness  in  forms  prescribed^  243,  723  to  727 
second  counts  when  prohibited,  ib. 
but  several  breaches  allowed,  ib. 
m.  Its  general  requLsftes  and  qualities,  ib. 

1st.  should  correspond  with  the  process,  icQ.  and  how  variance  to  be  objec- 
ted to,  244 

1,  in  the  names  of  the  parties,  244  to  248 

2,  in  the  number  of  the  parties,  248  to  250 

3;  in  the  character  in  which  the  parties  sue  "br  are  sued,  250 

rules  and  decisions  on  this  point  since  the  uniformity  of  process 
act,  251  to  253 
4,  with  cause  and  form  of  action  in  bailable  cases.  253 
must  correspond  with  affidavit  to  hold  to  bail,  254 
2dly,  must  state  all  circumstances  essential  to  the  support  of  action,  254,  5 
3dly,  of  the  certainty  requisite  in  a  declaration,  233,  256 

1,  as  to  the  parties  to  the  suit,  256,  7 

2,  the  time  when  material  facts  took  place,  (see  title  ^me,)257  to  260 

the  present  practice  in  declaring  as  to  time,  259 

3,  the  place  where,  260 

4,  in  stating  the  cause  of  action,  261 
.lY.  Its  parts  and  particular  requisites,  262  to  421 

1st.  the  title  of  the  Court  and  Date  in  the  former  practice,  263,  730 
of  what  time,  ib. 
special  title  when  proper,  264 
consequences  of  mistake,  ib. 
2dly,  the  title  as  to  the  time,  263,  730 

consequences  of  mistakes  in  title  before  2  W.  4,  o.  39,  and  recent  rules, 

264  to  266 
present  practice  as  to  the  title  of  time,  266 
repetition  of  time  still  essential,  ib. 
3dly,  venue  (see  title  Venue,)  266  to  279 
general  rules,  266 
when  it  is  local,  268 
when  i4  is  transitoiy,  269 
in  actions  upon  leases,  &c.  270 
when  local  by  statute,  271 
mode  of  stating  the  venue,  274  to  277 
repetition  of,  in  body  prohibited,  274,  276,  279 
consequences  of  mistake,  and  when  aided,  277  to  279 
recent  alterations  respecting  Vbnuo,  279 
no  venue  to  be  stated  in  body,  274,  276,  279 
reg.  gen.  H.  T.  4  W.  4,  in  trespass,  279 
name  of  abuttals  of  locus  in  quo,  essential,  ib. 
4thly,  the  commencement, 

1,  names  of  parties  and  character  or  right  in  which  they  sue  or  are 
^  sued,  280,  1 

where  defendant  sued  by  wrong  name,  ib. 
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where  plaintiff  has  sued  by  wrong  name^  281 
parties  how  to  be  described;  256 
2;  former  mode  in  which  defendant  in  Court,  281 
in  the  King's  Bench  by  bill,  now  abolished,  ib. 
where  defendant  in  actual  or  supposed  custody  of  marehal,  ib. 
where  defendant  in  custody  of  sheriff,  ib. 
in  the  King's  Bench  by  original,  282 
in  the  Common  Pleas,  ib. 
summoned  or  attached,  no  objection,  ib.     . 
in  the  Exchequer,  284 

3,  brief  recital  of  the  form  of  action.  283,  284 

4,  form  in  case  of  outlawry,  death,  &;c.  284 

5,  by  and  against  infants,  assignees,  executors,  attornies,  &o.  284,  285 
the  present  fom^s  of  commencement  in  personal  actions  in  all  the  oonrts, 

285   * 
must  be  entitled  at  top  of  the  proper  court,  ib. 

of  the  very  day  when  filed  or  delivered,  ib. 
prescribed  forms  of,  by  Beg.  Gen.  Hil.  T.  4  W.  reg.  15,  ib.  740,  &c. 

1,  declaration  after  a  summons,  242,  285,  731 

2,  after  arrests,  where  party  not  in  custody,  ib.  781 

3,  where  party  is  in  custody,  242,  286,  731 

.  4,  where  one  or  more  defendants  arrested,  and  the  other  defendant 
or  defendants  served  only,  ib.  731 
5,  in  second  action,  after  plea  of  non-joinder,  ib.  742,  (see  Non 
joinder.) 
in  what  cases  former  commencements  to  be  adhered  to,  ib. 
conclusion  ib. 
pledges  to  be  omitted,  ib. 
consequences  of  deviations  from  such  rules,  287 
are  only  irregularities,  289 
are  not  ground  of  demurrer,  ib. 
5thly,  regulations  affecting  the  body  or  substance  of  cause  of  action,  28/ 
in  general,  287,  288 
Beg.  Gen.  Hil.  T.  4,  Will.  4,  reg.  4,  5,  6,  prohibiting  several  counts 

288,739 
other  incidental  improvements,  ib. 
admissions  on  face  of  declaration,  ib 
of  part-payment,  288 
of  part-peiforniance,  ib. 
in  actions  ex  contractu  * 

1,  assumpsit,  (see  the  particulars  under  title,  Assumpsit ,)  289  to  860 

2,  in  debt,  (for  particulars,  see  title  Debt,)  360  to  375  • 

3,  in  covenant,  375,  376 
In  actions  ex  delicto,  376  to  399 

general  rule  as  to  the  ra^de  of  stating,  376 
Ist,  the  matter  or  thing  afiected, 
real  property,  376,  377 

prescriptions,  customs,  ways,  foundations,  ib.  386 
abuttals  of  land,  ib.  503 
goods  and  chattels,  how  described,  &c.  377 
2dly,  the  plaintiff's  right  or  interest  in  such  thing,  878  to  381 

a  right  independent  of  any  particular  duty  of  defendaat»  878 
public  or  general  right  not  to  be  stated,  ib. 
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pfurticniar  right  implied  by  aw  not  to  be  stated,  878 
particular  right  not  implied  by  law  must  be  stated,  and  oonse* 
quence  of  omitting  to  show  title,  ib. 
mode  of  stating  interest, 
in  person  absolute  or  relative,  879 
in  personal  property  in  possession  or  reversion,  ib. 
in  real  property,  corporeal  or  incorporeal,  379  to  383 
in  possession,  general  rule  possession  sufficient,  879,  880 
showing  special  title,  379,  508,  504 
mode  of  showing  right  where  founded  on  prescription,  cus* 

torn,  e^ments,  tolls,  &c.  880  to  888 
in  reversion,  881 
common  law  mode  of  declaring;  sanctioned  by  2  &  8  W.  4,  c.  71,  s. 
.   5,  883.  718 

statement  of  rights  in  pleas,  ib. 
a  right  founded  on  the  duty  of  defendant,  ib. 
a  particulai  duty, 

1',  founded  on  defendant's  contract  express  or  implied,  ib.  884 
*  2,  on  his  particular  obligation,  ib. 

shorifik.  carriers,  innkeepers,  &c  884,  485 
to  repair  fences,  ways,  &c.  ib. 
general  obligation  of  law  affecting  defendant,  ib. 

for  not  removing  a^iuisance  on  defendant's  land, 
.  &o.  ib. 

variance  in  abatement  of  plaintiff's  interest  and  right,  consequence  of 

it,  885  to  887 
when  omission  of  the  title  aided  by  plea,  (see  title  Defects.) 
8dly,  the  injury  to  such  thing,  887  to  895 
nature  of  injuries, 

with  or  without  force,  125,  126,  132,  387 
immediate  or  only  consequential,  ib. 
malfeazance,  misfeazanco,  and  nonfeazance,  ib 
proof  of  part  of  injunr,  387,  409 
in  trespass,  887,  888 
in  case,  388 

for  nonfeazance,  ib. 
scienter  when  material,  ib. 
defendant's  intent  or  o  otive,  389  to  391 
the  injury  itself,  891 

in  general  how  to  be  stated,  ib. 

in  actions  for  obstructing  water-courses,  nuisances,  &o.  ib. 
in  actions  for  slander,  libel  and  (see  title  Slander,)  899  to  408 
the  time  when  committed,  893,  4 
the  place  where  committed,  394,  5 
4thly,  the  damages,  (see  title  Damages,)  338,  395,  376 
5thly,  of  several  counts,  (see  title  Counts,)  408  to  418 
6thly,  the  conclusion,  418  to  420 
7thly,  profert  and  pledges,  420,  1 
DsFXOTS  in,  when  aided,  (see  title  Defects.) 
judgment  of  nan  pros,  for  not  declaring,  when  gignable,  727 
time  of  delivery  of,  730 
declaring  againist  prisoners,  788 
DECOY. 

remedy  for  injuiy  to^  142 
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assumpsit  does  not  lie  on,  when,  106 

when  no  action  lies,  106,  111,  112 

when  debt  lies  on.  111,  112 
DEED,  (see  titles  Debt.     Delivery.     Escrow.) 

assumpsit  does  not  lie  on,  &c.  99,  103,  104 

when  assumpsit  lies,  though  a  deed  given,  103  to  105 

given  for  rent  does  not  extinguish  it,  105 

when  debt  lies  on,  110 

who  to  sue  on,    (see  title  Parties i)  2,  3,  4,  8,  &c. 

who  to  be  sued,  (see  title  Parties,)  33,  34,  41 

trover  lies  for,  147  ^ 

title-deeds  accompany  ownership  of  the  estSe,  detinue  for,  121,  2 

parties  to  be  declared  against  by  name  they  signed,  245 

how  to  be  described  in  pleading,  363,  367 

to  be  stated  according  to  legal  operations,  and  exceptions,  805,  807 

no  unnecessaiy  part  to  be  stated,  228 

provisoes,  exceptions,  &;c.  when  to  be  stated,  304,- 308 

oyer  of,  430  to  436  '  ^ 

profert  of,  365 

consideration  for,  366,  367 

when  presumed,  110 

mis-statement  of,  when  aided  by  oyer,  &c.  438,  4 

consequence  of  statement  of,  on  oyer,  ib. 

when  and  how  to  be  stated  by  defendant,  ib.  • 

pleas  to  actions  on,  481  to  485 

replication,  &c.  thereto,  584  to  588 
DEFAULT  OF  APPEAEANCE,  708 
DEFECT  OP  FENCES,  (see  title  Fences.) 
DEFECTS  IN  PLEADING, 

when  aided,  1,  by  pleading  over,  671  to  678 

2,  by  verdict,  673  to  682 

3,  by  statute  of  jeofails,  682  to  684 
DEFENCE, 

defined,  528,  9 

must  be  pleaded  specially,  when,  515 

statement  of  it  in  a  plea, 

form  of,  427,  8 

when  necessary,  428 
half  defence  and  when  formerly  proper,  428,  9 
.    full  defence,  and  when  formerly  proper,  ib. 

what  proper  in  a  pica  of  abatement,  456,  7 
in  a  bar,  551 

defect  of,  how  to  be  objected  to,  429 

most  gi-ounds  of,  must  be  pleaded  specially,  144,  515 
DEFENCES, 

to  be  pleaded,  &;c.  509 
DEFENDANTS. 

who  to  be,  (see  title  Parties.) 

several,  (see  titles  Pleas.     Several  Defendants.) 

costs  of,  (see  title  CosU,)  88,  721 

may  use  the  word  ''defendant,"  after  once  mentioning  name,  257 

Reg.  Gen.  Trin.  3  Will.  4,  respecting  number  of,  240.  729 

plea  in  abatement  for  non-joinder  of,  453,  467.  8,  716 

replication  to  plea  of,  716 

when,  may  have  verdict  for  part  of  plea  proved,  520 
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discharge  of,  when  writ  not  issued  by  authority  of  plaintiff's  attorney,  708 
absence  of,  beyond  seas,  provided  for,  716  ^ 

payment  of  money  by,  in  certain  actions,  719 
warning  to,  on  writs,  731,  732 
DK   INJURIA   ABSQUE  RESIDUO   CAUSA,   (see  title  i?<fp/tca^tow«.) 

when  necessary  or  proper,  610,  616 
DE   INJURIA  ABSQUE  TALI   CAUSA,   (see  titles  ^cpfocofoow.     Trav^ie,) 
•  to  plea,  justifying  entry  as  landlord  to  distrain,  bad,  4  Tyrw.  777 
when  admissible  in  assumpsit,  484 
meaning  of,  and  when  allowed  in  general,  604  to  611 
when  proper  in  an  action  on  tbe  case,  498,  590 
not  proper  in  replevin,  606,  note  (e) 

when  proper  or  not  in  trespass,  and  in  general,  592  to  598,  604  to  611 
when  in  the  plural,  to  several  pleas  by  several  defendants,  610,  611 
when  sufficient  to  a  plea  under  process  of  courts,  not  of  record,  605,  608,  609 
efiect  of  it,  compels  defendants  to  prove  his  whole  plea,  606 
when  not  advisable,  609 

when  should  not  traverse,  but  should  con||ss  and  avoid,  ib.  (see  title  Confession.) 
form  of  it,  610 
bow  to  be  objected  to,  ib.  611 
^   DELIVERY  OP  DEED,  (see  titles  Deed.     Escrow.) 
not  necessary  to  be  stated,  221,  364 
plea  that  it  was  delivered  as  an  escrow,  433 
DEMAND,  (see  title  Bequest ) 

in  trover,  to  create  a  conversion,  (see  title  TVover,)  166  to  160 
DEMAND,   PARTICULARS  OF, 

R«g.  Gen.  Trin.  T.  1  W.  4,  respecting,  727 
DEMISE,  (see  titles  Landlord  and  Ihiant.     Bent.     ReplevifL) 
plea  of,  529 

plea  of,  giving  color,  530,  (see  title  Color.') 
replications  denying  it,  594,  5 
showing  it  determined,  ib. 
•  several  counts  on,  not  allowed,  739 

DEMURRAGE, 

captain  of  ship  cannot  maintain  action  for,  on  implied  promise,  *" 
DEMURRERS, 
defined,  661 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  733,  734,  741 
to  pleas  to  jurisdiction,  446,  4o5 
to  pleadings  in  abatement, 

need  not  be  special,  465,  466 

form  of,  where  plea  is  properly  in  abatement,  ib. 
how  mistake  aided,  ib. 

form  of,  where  plea  concludes,  &c.  in  bar,  ib. 
to  a  replication  in  abatement,  &c.  in  bar,  ib. 
joinder  on  demurrer,  465,  667    . 

on  argument,  no  advantage  can  be  taken  of  defects  in  declaration,  ib.  669 
•    judgment  on,  466,  701 
for  plaintiff,  466 
for  defendimt,  ib. 
costs,  ib. 
to  declarations,  pleas  in  bar,  replications,  &c. 
defined,  661 
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general  rules, 

when  advisable  to  demur  if  defect  be  in  substance,  661 
special  demurrer  for  want  of  form,  when  proper  or  advisable,  662 
to  what  objections  the  opponent  cannot  demur,  ib. 
general  or  special,  dbtinction,  &c.  663 
cannot  demur  for  mere  surplusage,  226 
or  to  a  protestation  now  unnecessary,  617 
special  when  necessary  or  advisable,  663 
when  not  necessary  at  common  law,  ib* 
operation  of  the  statute  27  Eliz.  c.  5,  ib. 
operation  of  the  statute  4  Ann.  o.  16,  ib. 
to  a  part  or  whole, 

of  a  declaration  or  county  664,  665 

when  only  to  demur  to  part  of  a  declaration,  664 
must  demur  to  the  whole  in  case  of  misjoinder,  665 
of  a  plea,  avowry,  or  replication,  &c. 
should  demur  to  the  whole,  ib. 
exception  in  ^lea  of  set-off,  ib. 
in  general  to  tne  objectmn  must  appear  on  the  face  of  pleadings,  197 
665,  666 
when  it  need  not,  ib. 
how  to  be  shown  by  oyer,  &o.  ib. 
insufficiency  of  bail-bond,  ib. 
usury,  &c.  must  be  pleaded  though  it  appear  upon  the  fac&  of  tke 

deed,  484 
insertion  of  deed  after  oyer  demanded,  666 
form  of  demurrer, 

no  precise  form  essential,  and  though  informal  sufficient,  666 
no  demurrer  to  a  demurrer,  ib. 

usual  form  of  a  demurrer  to  a  declaration  or  count,  &c.  ib. 

to  a  plea  in  abatement  or  in  bar,  ib.* 
to  a  replication,  &cg.  67 
as  prescribed  by  Reg.  Gen.  Hil.  T.  4,  ib.  71 
a  special  demurrer,  ib. 
must  particularize  the  objection,  and  how,  668 
one  well-founded  objection  to  be  stated  in  the  margin,  ib. 
conclusion  of,  ib. 
on  argument  of  demurrer,  judgment  will  be  against  party  whose  first  pleading  was 
bad  in  substance,  ib. 

exception.s,  &c.  668,  669 

do  not  extend  to  objections  aided  by  pleading  over,  668 

but  on  dctimrrer  to  a  plea  in  abatement,  defendant  cannot  object  to  declai 

ation,  GG9 
rule  only  applies  lo  defects  in  substance,  668,  669 
joinder  in  demurrer, 

when  the  plaintiff  may  add  it,  669 

form  of,  prescribed  by  Reg.  Gen.  Hil.  T.  4  W.  4,  667,  741 
to  a  demurrer  to  a  replication,  667 
to  a  demurrer  to  a  plea,  670 

to  a  demurrer  to  a  replication  to  a  plea  in  abatement,  &c.  ib. 
need  not  be  signed,  734 
if  judgment  against  plaintiff,  when  he  may  commence  a  fresh  action,  197,  198 
costs  of,  defendant  entitled  to,  196,  197,  670,  721 
enactment  of  3  &  4  Will.  4,  o.  42,  s.  34,  respecting,  670,  721 
to  be  delivered  not  filed,  733 
DENIAL,  (see  title  Traverse.) 
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DEPARTURE, 

itefined  and  why  objectionable »  &c.  644 

ft  new  afisignment  not  a  departure,  and  why,  (see  title  New  Assignment,) 

objectionable  in  a  replication^  644 

what  amounts  to  it,  ib.  645 

objectionable  in  a  rejoinder,  and  instance,  645,  646 

to  avoid  it;  must  plead  all  defences  in  first  instance,  646,  509 

what  supports  the  declaration  or  plea  not  a  departure,  and  instances,  647» 
648 

a  variation  in  immaterial  matter,  not  a  departure,  647 

how  to  be  objected  to,  648 

from  new  rules,  how  taken  advantage  of,  740 
DETAINER,   WRIT  OF, 

introduction  of,  by  2  Will.  4.  c.  89.  94,  706,  711 

commencement  of  declaration  on,  242,  285 
DETINUE,   ACTION  OF, 

parties  to  it,  (see  title  Parties.) 

is  a  remedy  to  recover  a  chattel  specifically,  121 

action  more  frequent  since  3  6^  4  Will.  4,  c.  42,  s.  13,  ib. 

1,  what  thing  may  be  recovered  by  it,  ib. 

2,  what  property  the  plaintifif  must  have,  122 

3,  for  what  taking  or  detention  it  is  sustainable,  and  against  whom,  122  \jl 
124 

the  pleadings,  verdict,  and  judgment  in  general,  124 

declaration  in,  how  to  describe  the  goods,  and  plaintiff's  property,  376,  377, 
380 

pleas  in,  448,  518 

non-detinet,  what  to  put  in  Issue,  518 
DEVASTAVIT,  (see  title  Executor. ) 

when  executor  liable  for,  20,  69 

executor  may  sue,  suggesting  it,  69,  361 

representative  may  sue  as  such,  though  guilty  of,  20 

declaration  against  executor,  suggesting  it,  ^69,  361 

not  guilty,  &c.  good  plea  to  action  for,  486  \ 

DEVISEE,  (see  titles -4 wi^ec*.     Heirs.     Parties,)  • 

when  he  may  sue  upon  a  contract,  16,  17,  18,  21 

when  he  may  be  sued  thereon,  48,  52,  53 

when  covenant  does  not  lie  against  him,  ib. 

of  obligor  having  assets  liable,  52,  53 

of  land,  debt  peculiar  remedy  against,  on  covenant  of  devisor,  52,  53,  116 

when  he  may  sue  for  a  tort,  66,  70,  177 

when  may  be  sued  for  it,  89,  91 

may  sue  in  trespass  when,  177 

infant  devisee  cannot  pray  the  parol  to  demur,  447,  490 

pleas  by,  490,  491 
DIIjAPIDATIONS,  (see  titles  Landlord  and  Tenant.     Waste.) 

action  for,  at  suit  of  succeeding  rector,  on  custom  of  realm,  91,  141 

action  for,  against  executors  of  rector,  ib. 

declaration  for,  384 
DILATORY  PLEAS,  702,   (see  tities  ^io^emen^     Sham  Pleas.) 
DISABITITY. 

jparty  cannot  plead  his  own,  44     447,  note  {h),  449 
DISCJONTINUANCE,  * 

what  creates  a  discontinuance  in  pleading,  omitting  to  reply,  &o.  to  part  &o* 
523,  524 

when  plaintiff  may  discontinue  and  commence  fresh  action,  198,  212  . 

when  he  should  discontinue,  198,  212,  577,  578 

Vol.  I.  99 
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DISCONTINUANCE— (cowfenwrf. ) 

on  a  plea  of  autre  action  pendent,  disoontinuing  former  action  does  not  avoid 
effect  of  ple^  458,  454 
DISJUNCTIVE   CfOVENANTS,    (see  titles  Alternative  Covenants,     Traverse  ) 
DISSEISEE, 

may  bring  trespass,  when,  176,  176  ' 

DISTINCT  SUBJECT-MATTER  OF  COMPLAINT, 

meaning  of  term,  414  to  418 
DISCHARGE, 

by  bankruptcy,  &c.  may  be  applied  to  plea  of  non -joinder,  467 
matters  of,  mast  be  pleaded  specially,  515 
;  DISTRESS, 

when  executors  may  recover  arrears  of  rent  by, 
remedy  for  illegal  distress,  138 
who  should  be  defendants,  88 
when  case  or  trover,  138,  153  to  155 
replevin,  162,  164 
not  assumpsit,  100 
when  assumpsit  lies  or  not,  135,  171 
remedy  for  an  irregular  distress  for  rent,  88,  138 
justifications  under,  when  to  be  pleaded,  502 
avowries,  &c.  499,  740 
pleas  in  bar,  565,  590,  740  " 
for  rent,  when  need  not  be  pleaded  in  trespass,  502 
but  when  advisable,  ib. 
when  several  pleas  allowed,  565,  740 
for  tolls,  &c.  must  be  pleaded,  ib. 
damage  feasant  must  be  pleaded,  ib.  740 
when  distress  not  advisable,  806 
.    supportable  wbere  an  eviction  from  part  of  land,  116 
DISTRINGAS, 

enforcing  appearance  by  writ  of,  705 

form  of  writ  of,  711 
non  omittas  clause  in,  730 
DISTURBANCE, 

of  rights  of  common,  ways,  &o.  182,  142 
declaration  for,  &c.  380,  381,  387,  391 
DIVIDING,  &c.  causes  of  action,  198,  199,  note. 
DmrSIBLE  ALLEGATIONS,  614,  (see  5  B.  &  Adol.  395) 
DIVISION, 

of  England,  what  taken  notice  of  by  the  courts,  218 
of  pleading.  239 
DOGS,  (see  t\i\Q  Animah.) 
DOUBLE  PLEAS,  (9^^^^  Several  Pleas,) 
DRUNKENNESS, 

might  formerly  have  been  given  in  evidence  in  assumpsit  under  general  issue,  47t> 
in  debt, 
DULY, 

effect  of  this  word  in  pleading,  236,  and  note  (h) 
DUPLICITY, 

in  pleading,  in  general,  when  objectionable,  226  to  228 
when  m^  have  several  counts,  &o.  408 
or  assign  several  breaches,  228,  586 
in- a  plea  in  abatement,  458 

in  a  plea  in  bar,  (sec  title  Pleas  in  Bar,)  658,  &0. 
only  the  ground  of  special  demurrer,  228 
in  a  replication,  649 
DURATION  OF  WRITS,  707 
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DURESS, 

pioney  extorted  by,  assumpsit  lies  for,  100,  351 
might  formerly  be  given  in  evldeni^  under  non  cusumpHt,  470 
miist  be  pleaded  specially  in  debt,  483,  384 
replication  to  plea  of,  584 
DUTY. 

action  for  broach  of  (see  titles  4s8U7np8it.     Case.) 
EASEMFNTS, '  (see  titles  Common.      Way,  ^c. ) 

right  to  must  be  pleaded  specially  in  trespass,  505,  506 
case,  the  remedy  for  injury  to,  142,  (sec  title  Case,) 
ECCLESIASTICAL  COURT, 

wife  may  sue  alone  for  a  legacy  in,  28 
ECCLESIASTICAL  LAW,  (see  tijtle  Rector.) 
when  it  need  not  be  stated  in  pleading,  216 
EJECTMENT,  (see  title  Mense  Profits. ) 

or  trespass  must  be  brought  for  rent  if  occupation  adverse,  104 

general  nature  of  the  action,  187 

tenants  in  common,  when  must  sever  in  action  of,  62 

statute  1  Will.  4,  as  to  ejectment  in  issuable  term,  187 

for  what  property  it  lies,  188 

what  title  necessary,  189 

as  to  joint  tenants,  &:c.  suing  separately,  &c.  in,  65 

executor  may  sue  in,  69,  70 

wife  must  join  in,  74,  and  note  (y) 

assignee  of  part  of  reversion,  17,  note  (A) 

what  right  of  entry  or  possession  is  requisite,  190 

as  to  an  actual  entry,  191 

lessor  of  plaintiff  to  recover  on  strength  of  his  own  legal  title,  189 
exception  to  this  rule  on  ground  of  estoppel,  &c.  ib. 
or  where  prior  po-session  against  wrong-doer,  ib. 
outstanding  term,  190,  and  note  (i) 
death  of  lessor  of  plaintiff,  &c.  191 
equitable  title,  190 
lessor's  name  cannot  be  inserted  in  declaration  without  his  consent,  ib. 
what  ouster  must  be  proved,  191 

as  to  the  nature  of  the  injury,  and  by  whom  committed,  ib. 
pleadings,  damages,  costs,  and  judgment  in,  in  geneial,  ib. 

plea  in,  507  ^*< 

venue  local,  material,  266,  271  i 

what  length  of  possession  will  bar,  190,  191 
service  of  declaration  in,  728 
ELECTION,  of  form  of  action  or  remedy, 

when  the  plaintiff  may  have  trespass  or  case,  125  to  132 

when  he  may  waive  tort  and  sue  in  assumpsit,  107,  (see  title  Asstvmp^it,) 

general  rules  and  choice  how  far  affected  by, 

1st,  the  nature  of  the  plaintiff's  right,  207 

2dly,  security  of  bail  in  the  action  and  the  process,  208 

3dly,  the  number  of  the  parties,  ib. 

4thly,  the  number  of  the  causes  of  action,  and  joinder  thereof,  209 

5thly,  the  nature  of  the  defence  and  plea,  210 

6thly,  the  venue,  ib. 

7thly,  the  evidence,  211 

8thly,  the  costs,  ib. 

9thly,  the  judgment  and  execution,  ib. 
consequences  of  election  of  remedy,  212 
of  several  pleas,  560  to  565  « 

of  several  replications,  (see  title  RepliccUion.) 
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ENROLMENT,  (see  title  Oyer,)  435 
ENTRY, 

when  essential  in  trespass,  176,  7 

to  avoid  ft  fine,  191 

what  is  an  entry  to  create  a  trespass,  178,  9 

when  not  essential  in  ejectment^  190, 1 

of  lessee,  statement  of  it,  368 
EQUITY, 

when  remedy  in  court  of,  only,  2,  3 

will  give  relief  against  executor  of  wrong-doer,  91 

matter  of  defence  in  when  not  payable,  469,  470 
EQUITABLE  RIGHTS, 

courts  of  law  do  not  directly  recognize^  1,  note  (a) 
EQUITY  OF  REDEMPTION, 

not  assets  to  charge  heir  or  devisee  at  law,  52 
ERROR,  WRIT  of 

where  brought,  239,  734,  5 

allowance  of  error  on  writs  of,  721 

execution  of  writs  frivolous,  784,  5 

other  points,  735 
ESCAPE, 

executor  may  sue  for,  69 

but  be  sued,  90 

remedy  for,  if  on  mense  process,  oaae,  138,  9 

if  on  final  process,  debt  or  case,  ib.  362 

declaration  for,  362,  390 

plea  to  action  for,  482,  497,  744 
affidavit  of  truth  of,  497 

replications  in  actions  for,  594 

new  assignments  in,  when  proper,  (see  title  New  Assignment^)  63 
ESCROW,  delivery  of  a  deed  as  such  need  not,  but,  7nay  be  pleaded,  480 
ESTATE,  (see  Title.) 
ESTOPPEL, 

what  arises  from,  603,  note  {e) 

in  case  of  landlord  and  tenant,  603,  4 

when  a  party  is  estopped,  603 

when  a  former  verdict  and  judgment  not  an  estoppel,  478,  604,  note  (c) 

by  executing  deed,  604 

when  by  defendant's  appearance,  244  to  248 

pleadings  of  require  what  accuracy,  509 

plea  of, 

matters  of  estoppel  must  be  relied  on  in  oonclufiion,  559,  to  604 

feplications,  forms  of,  602,  3,  4 
commencement  of  it,  ib. 
body  of  it,  ib. 
conclusion  to  rely  on  estoppel,  ib. 

demurrer  in  respect  of  it,  604 

traverse  of,  bad  when,  611 
EVICTION,  (see  tiUe  Landlord  and  Tenant.) 

might  formerly  be  given  in  evidence  under  nil  debet,  482 

debt  for  rent,  after,  112,  117 

statement  of  by  title  paramount,  335 
EVIDENCE, 

when  law  presimies  a  faet,  it  need  not  be  stated  in  pleading,  221 
nor  need  state  a  fact  which  should  be  stated  by  other  side,  222 

mere  matter  of,  need  not  be  stated  in  pleading,  225,  540 

what  statement  of  inducement  must  be  proved  as  alleged,  291,  292 

need  not  prove  a  whole  inducement,  when,  ib.  385 
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EVIDENCB— (cwrftwM^rf. ) 

of  variances  in  assumpsit  in  stating  consideration,  297  to  801 
or  in  stating  the  promise,  305  to  317 
in  debt,  371,  427,  8 
in  torU,  385  to  387,  891,  (see  title  Case,) 

Slaintiff  need  only  prove  part  of  a  breach,  (see  title  Breach.) 
amages  need  not  be  proved,  when,  (aee  title  Damages,) 
when  defendant  will  succeed  if  only  part  of  justification  to  be  proved,  541,  546 
conviction  conclusive  evidence  of  regularity  of  proceedings,  when,  183 
EXCEPTION,  in  deed,  &o.  when  to  be  stated,  304,  308 

to  bail,  727 
EXCESS,  (see  titles  Aggravation,  •  New  Assignment,) 
EXCHANGE  of  GOODS,  102 
EXCOMMUNICATION,  (see  title  Outlawry.) 
of  plaintiff,  plea  of  in  abatement,  448 
two  excommunications  not  pleadable  in  abatement,  458 
puis  darrein  continuance,  658 
EXCUSE, 

statement  of  matter  in  excuse  of  plaintiff's  performance,  326 
pleas  in  excuse  of  trespass,  505 
replication  to  such  plea,  596 
EXECUTION,  (see  titles  Sherifs.     Writs.) 
replevin  does  not  try  legality  of,  164 
of  writs,  729 
EXECUTOR,  (see  title  Legacy.) 
de  son  tort,  51,  151 
liability  of  for  costs,  21 

when  executor  may  and  may  not  sue  on  a  Contract,  19  to  22,  359 
liability  of  executor  trustee,  34 

when  be  may  or  cannot  be  sued  on  a  contract,  50  to  58 
not  liable  on  implied  covenant  of  tenant  for  life,  a  lessor,  51 

on  which  of  the  common  counts  he  may  sue  and  be  sued,  203  to  205 
assumpsit,  peculiar  remedy  against,  when,  102,  112 
when  debt  does  not  lie,  113 
when  objection  to  form  of  action  waived,  ib. 
of  co-obligor,  when  liable  in  equity,  50 
in  case  of  husband  and  wife  executrix,  29,  58,  74 
when  personally  liable  on  contract,  51,  52 
when  liable  for  devastavit,  (see  title  Devastavit.) 

when  he  may  sue  for  a  tort,  (see  title  Actio  Personalis,  20,  67,  69,  70,  716 

in  trover,  68,  152 

in  replevin,  ib.  164  • 

in  trespass,  68,  69,  169,  177 
for  arrears  of  rent,  122 

when  he  may  be  sued  for  tort  of  testator,  70,  89,  90,  716 
not  on  a  penal  statute,  52 
of  sheriff,  when  liable,  90 
who  to  sue  in  case  of  death  of,  22 
refusing  to  act  when  liable,  20,  and  notes, 
if  several,  all  should  join,  20 

and  all  to  be  sued,  52 
joinder  in  action  by  and  against,  (see  title  Joinder,)  208  to  206 
misjoinder  in  suing,  when  no  objection,  52 
jaxecutor  of  a  deceased  partner,  &c.  19,  67 
when  not  liable  to  costs,  204, — 10  B.  &  0 
declarations  in  actions  by  or  against, 

at  the  suit  of  an  executor  in  debt,  &c.  361 
against  an  executor  de  son  tort,  &;c.  51 
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RXEC  UTOR—  ( continued, ) 

to  take  case  out  of  statute  of  limitations,  360 
suggesting  a  devastavit,  (see  title  Devastavit,)  361 
against,  for  rent,  369 
pleas  in  actions  by  or  against,  in  general,  2,  489 
if  several  executors  as  to  pleading  together,  567 
effect  of  success,  of  one  defendant  executor,  52 
infant  executor  cannot  plead  by  attorney,  428 
consequence  of  pleading  sham  plea,  1  Saund.  336,  n.  10 
plea  puis  darrein  contifiuance,  of  taking  out  letters  of  administration,  <j48 
658 
replications,  taking  judgments  of  assets  quando,  &c.  490,  589 
de  son  toH,  when  plaintiff  may  reply  that  defendant  is,  75 
how  to  reply  to  plea  of  judgments  outstanding,  589,  590 
in  actions  against  them,  589 
EXECUTORY  CONSIDERATION, 

statement  of,  in  declaration,  296 
EXECUTRIX, 

coverture  of,  how  to  sue,  28  to  33 
EXTORTION, 

debt  for  treble  amount  of  damages  incurred  by,  112 
case  for,  143 
EXTRA    VIAM,  new  aBsignment  relating  to,  631;  632 
FACTOR,  (see  titles  Agent.     Bailee.) 
when  he  may  sue  on  contract,  6 

or  be  sued,  34 
when  he  may  sue  for  tort,  62,  151 
or  be  sued,  79,  80,  84 
FACTS, 

what,  necessary,  to  be  stated  in  pleading,  214  to  232 
not  law,  to  be  stated,  214,  540 
mere  evidence  of,  not  to  be  stated,  225,  540 
objections  to  unnecessary  statement  of,  228  to  232 
what  presumed,  and  need  not  be  stated  in  pleading,  221 
to  come  from  other  side  need  not  be  stated,  222 
mode  of  stating  them  in  pleading,  232  to  237 
FALSE  AND  FALSELY, 

when  equivalent  to  the  word  **  maliciously/'  390,  1,  406 
FALSE   CHARACTER,  (see  title  Deceit,)  137 

FALSE   IMPRISONMENT,  (see  titles  Imprisomnent.     Malicious  Prosecutwn  ) 
FALSE  JUDGMENT, 

defendant  cannot  plgad  double  on,  228 
FALSE   PLEAS,  (the  title  Pleas  in  Bar.     Sham  Fleas.) 
FALSE  RETURN, 

executor  may  sue  for,  69 
corporation  not  liable  for,  76 
remedy  for,  138,  9 
declaration  for,  385,  390 
FEIGNED  ISSUE, 

assumpsit  lies  on,  101 
FELONY, 

plea  of  attainder  of  plamtiff  of,  456,  448 
after  acquittal  for,  when  trover  lies,  150,  154 

when  trespass,  ib. 
FEME  COVERT,  (see  titles  Baron  and  Feme:     Coverture.) 
FENCES, 

defect  of,  who  to  be  sued  for,  82,  89  ^ 

remedies  for,  126,  139 
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FENCES— (con<tnM«rf. ) 

declaration  for,  383 

plea  in  bar  of  defect  of  fences  in  replevin,  499,  500,  596 

plea  in  trespass,  505,  607 

commoner  justifying  puUing  down  new  assignment,  635 

replication  to  plea  of  in  trespass,  596,  607 
FEOFEE, 

when  may  maintain  trespass,  63,  175 
FEOFFMENT, 

how  to  be  pleaded,  221,  545 

when  tenancy  at  will  determined  by,  175 
FERRIES, 

remedy  for  disturbance  of,  142 

declarations  for  injuries  to,  382 
FICTIONS  OF  LAW   (see  title  Color,) 

instances  of,  how  far  used,  and  when  stated  in  pleading,  225 

when  the  real  truth  may  be  shown  in  opposition  to,  ib. 
FICTITIOUS  PLAINTIFF  or  DEFENDANT, 

pleas  of,  448,  452      . 
FIERI  FACIAS  (see  title  Sheriff.) 

case  against  sheriff  for  sale  return  to,  138 

for  not  selling  under,  ib. 
for  not  leyying  under,  139 
for  seizing  more  goods  than  necessary,  154 
FINDER, 

of  property,  may  sue  for  injury  to,  when,  151 
FINDING, 

allegation  of,  in  trover,  not  material  or  traversable,  151 
FINE, 

covenant  oil  the  warranty  in,  wife  may  be  sued  on,  58 
FINES, 

debt  lies  for,  58 
FISH  AND  FISHERY, 

assumpsit  for  use  and  occupation  of  a  fishery,  345 

when  case  or  trespass  the  proper  remedy  for  injuries  to,  142,  175 

plea  supplying  under  right  of  fishery,  505 

right  to  fish  in  arm  of  the  sea,  intended  by  law,  378 

lioerum  tencmentum  to  declaration,  503 

now  assignments  relating  to  it,  631,  (see  title  New  Assignment,) 

declaration  for  injury  to,  377,  378,  380  to  384 
FIXTURES  (see  titles  Freehold.     Landlord  and  Tenant.     Trees.) 

when  landlord  may  sue  purchaser  of,  80,  note  (h) 

remedy  against  sheriff  for  seizing,  138,  139,  185 

trover  does  not  lie  for,  when,  146,  155 

not  recovcral)le  under  count  for  goods  sold,  34j 
FORBEARANCE, 

assumpsit  lies  on  promises  in  consideration  of,  101 

debt  does  not,  113 

assignee  of  bond  may  sue  on  promise  in  consideration  of,  15,  16,  104 

debtor  not  liable  on  promise  to  pay  costs,  &c.  in  consideration  of  stay  of  execu* 
tion,  104,  105 

but  third  person  liable,  ib. 

assignee  of  chose  in  action  may  sue  in  consideration  of,  15,  16,  104 

statement  of  inducement  in  declaration  on  promise  in  consideration  of,  289  to 
293 
FORCE  AND  FOCIBLB  INJURY  (see  titles  Gontra  Facem.     V%  et  Armis.) 

what  BO  considered  in  law,  and  what  not,  125,  126 
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FORCE  AND  FORCIBLE  INJITRY— {continued. ) 

actual  and  how  to  be  described,  ib.  106,  387 

implied  and  bow  to  be  described,  ib. 

wbon  not  to  be  stated  in  plea,  490 
FOREIGN  ATTACHMENT, 

custom  as  to,  when  not  ex  officio  noticed,  216,  217 

must  bo  pleaded  in  assumpsit,  478 

in  debt  on  specialty,  485 
in  covenant,  488 
FOREIGN  BILLS,  726 
FOREIGN  COURTS,  111 
FOREIGN  JUDGMENT, 

when  assumpsit  lies  on,^101,  106 

when  not,  ib.  Ill 
FOREIGN  LAWS, 

when  to  be  pleaded,  216 
FOREIGN  MONEY, 

inquiry,  in  action  for,  necessary,  212,  note  (q) 

recoverable  under  denomination  of  English,  219,  351 
FOREIGN  PLEA, 

what,  442,  443 

affidavit  of  truth  of,  ib.  445 
FOREST  LAWS, 

not  ex  oMcio  taken  notice  of,  216 
FORMAL  DEFENCE, 

now  not  requisite  in  a  plea,  429,  459,  554,  741 
FORMS  OF  ACTION  (see  titlp  Action.)    - 

in  general,  94 

origin  of  the,  ib. 

enactment  that  as  new  injuries  arise  new  writs  to  be  framed,  96 

form  of,  being  new  not  conclusive  of  its  inadmissibility,  96 

ancient  prescribed  forms  not  to  be  departed  from,  ib. 

actions  are  real,  personal,  or  mixed,  97 

are  in  form  ex  contractu  or  ex  delicto,  ib. 

arrangement  of  the  subjects, 
in  actions  ez  contractu. 

I.  Assumpsit,  98  to  108,   (see  title  Assumpsit. ) 

II.  Debt,  108  to  115,  (see  Detinue.) 

in.  Covenant,  115  to  121,.  (see  Covenant,) 

IV.  Detinue,  121  to  125,  (see  Detinue.) 
in  actions  ex  delicto, 

nature  of  injuries  ex  delicto,  125 

when  forcible  or  not,  ib. 

when  imitiediate  or  consequential,  126  % 

when  the  consequential  damage  not  too  remote,  129 

as  to  legality  of  original  act,  ib. 

intent,  when  material,  ib.   (see  title  Intent. ) 

points  on  which  form  of  action  depends,  131 

I.  Action  on  the  case,  132  to  145,  (see  title  Case.) 
n.  Trover,  146  to  161,    (see  title  Trover.) 
in.  Replevin,  162  to  166,  (see  title  Replevin.) 

IV.  Trespass,  164  to  186,  (see  title  Trespass.) 

V.  Ejectment,  187  to  193,  (see  title  Ejectment.)    • 

VI.  Action  for  mesne  profits,  193  to  196,  (see  title  Mesnt 
Props. ) 

eonseqaences  of  mistake  in  form  of  action,  197, 198,  453 
of  joinder  of  actions,  199  to  206 
of  the  election  of  actions,  207  to  212 
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FORMS  OP  ACTIONS— (c(w^tnwrf.) 

alterations  in  forms  of,  by  3  &  4  W.  4,  c.  42,  98,  (see  titles   Capias.     De- 
tainer.    Summons.) 

statement  of,  in  declaration,  258  to  255 

must  correspond  with  affidavit  to  bold  bail,  254 
FORM  OP  PLEADINGS    {mQ  iiiX^  Pleading.) 

when  no  precise  words  necessary,  232,  213 

ought  to  be  observed  when  applicable  and  why,  96,  note  (y),  232 
FORMER  RECOVERY  (see  titles  Judgment     Sham  Plea.) 

when  pleadable,  198,  212,  478,  and  note  (c),  544,  604  * 

should  be  specially  pleaded,  ib. 

against  one  of  several  contractors^  when  no  bar  to  proceedings  against  the  other, 
43,  4 

by  one  of  several  parties  injured,  when  no  bar  to  others  proceeding,  63 

against  one  of  several  wrong  doers,  when  a  bar  to  proceeding  against  the  others^ 
88 

when  pleadable  to  debt  on  statute^  486,  544 

as  to  pleading  it  in  assumpsit,  478,  and  note  (c),  544 

in  case,  491,  544 

must  be  pleaded  in  covenant,  488, 544 

in  trespass,  506,  and  note  {p) 

plaintiff  formerly  could  not  sign  judgment  though  plea  of,  be  false,  543,  4 

but  now  may  by  leave  of  a  judge,  544 

Reg.  Gen.  HU.  T,  4  W.  4,  respecting,  ib.  734 

replication  to  plea  of,  582,  636 

as  to  ireplioation  and  new  assignment  to  plea  of,  ib. 

former  verdict  against  plaintiff  should  be  specially  pleaded,  478,  n.  (c),  544,  604 
FORTY  YEARS, 

limitations  in  claims  of  right  way,  &c.  718,  714 
FRANCHISE, 

remedy  for  disturbance  of,  142 
FRiUD, 

never  presumed  till  contrary  shown,  221 

money  had  and  received,  &c.  lies  where  money  obtained  by,  100.  137,  144, 
208,  352 

when  parties  may  sue  for  goods  sold  where  there  has  been,  ib. 

of  action  for,  137,  210 

when  advisable  to  sue  in  assumpsit  where  there  has  been,  137,  144,  201 

when  case  preferable,  187,  210 

where  fraud,  now  to  avoid  plea  of  statute  of  limitations,  210 

when  and  how  to  be  stated  in  pleading,  120,  338,  743 

need  not  state  particulars  of,  in  plea  or  replication,  537,  582 

must  be  pleaded  in  debt,  582,  3,  743 

replication  to  release  obtained  by,  in  assumpsit,  582, 

replication  to  plea  of,  in  debt,  584 

judgment  kept  on  foot  by,  replication  of,  581 
FRAUDS,  STATUTE  AGAINST, 

formerly  need  not,  but  now  must  be  pleaded  in  assumpsit,  480,  528,  748 

statement  of  observance  of  requisites  of,  when  necessary  or  not,  222,  303 

when  necessary  in  a  plea,  303,  534,  743 
FREEHOLD, 

when  trover  will  lie  for  an  injury  to,  (see  title  Fixtures.     Trees.)  146 

when  replevin  will  not  lie,   1G3  , 

indebitatus  assumpsit  for  freehold,  &c.  sold,  848 
FREEHOLDER, 

when  to  prescribe,  506,  6 
FREE  WARREN,  174 

Vol.  I.  100 
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FREE  CHASE,  174 
FREIGHT. 

who  may  sue  for  it,  7 

who  may  be  sued  for  it,  49 

form  of  action  to  recover,  101,  2,  109,  118,  (see  title  Charter-Pwrty,) 

count  for  upon  charter-party  allowed,  739 
FRIENDLY  SOCIETY, 

treasure  of,  for  time  being,  may  sue,  16 
FULL  DEFENCE, 

distinction  between,  and  half  defence  virtually  abolished,  429 
FUNERAL  EXPENSES, 

executor,  when  liable  for,  205,  note  (/) 
GAME, 

property  therein,  and  remedies  relating  to,  168 

two  may  be  sued  for  keeping  dog  to  kill,  86 
GAMING, 

whether  two  can  be  sued  jointly  for,  86 

might  formerly  be  given  in  evidence  in  plea  in  assumpsit,  477 

but  now  must  be  pleaded  specially,  743 

must  be  pleaded  in  an  action  on  a  deed,  484,  743 

replication  to  plea  of,  in  assumpsit,  581 

in  debt,  584 
GAS, 

assumpsit  for,  107 
GAVELKIND, 

customs,  when  not  to  be  stated  in  pleading,  217 
GENERAL  CONCLUSION, 

prescribe  form  of,  726,  7 
GENERAL  ISSUE  (see  title  Phas  in  Bar,  and  each  particular  action.) 

general  observations  relating  to,  472,  513,  514,  525 

special  pica  amounting  to,  how  to  be  objected  to,  527 

when  advisable  or  not  to  plead  the  general  issue,  507 

stat.  3  &  4  W.  4,  c.  42,  s,  1,,  respecting,  715 

Reg.  Gen.  respecting,  738,  742  to  745 
GIFT, 

of  goods,  where  donee  may  sue  in  trover,  150 
GOODS, 

how  to  be  described  in  pleading,  377 

assumpsit  lies  for  goods  due  for  tolls,  101 
GOODS  SOLD  (see  title  Sale,) 

assumpsit  for,  when  common  count  proper  or  not,  345  to  347 
when  declaration  must  be  special,  ib. 
variances,  315 

debt  for,  108,  9 

when  trover  does  not  lie  for,  146,  147,  (see  title  Trover, ) 

as  to  suing  and  declaring  before  credit  for,  elapsed,  144,  346 

as  to  waiving  tort,  and  suing  for,  100,  137,  144,  208,  351,  352 

diflferenco  between  count  for  goods  sold  and  delivered,  and  goods  bargained 
and  sold,  345  to  347 

plea  (»f  non  assumpsit  to  action  for,  743 
GOVERNMENT  AGENTS, 

how  far  liable  to  be  sued  on  a  contract,  37 
GRANT, 

statement  ana  traverse  of,  483,  363,  &c.  505,  594 

pleading  non-existing  grant,  505,  597 
GRANTEE,  * 

ronl  accrued  due  before  conveyance  will  not  pass  to,  18 
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(i  ROUND  OF  DEFENCE, 

when  proof  of  part  of  plea  will  suffice,  510,  520 
(tUARANTEE,  (see  title  Surety,     Frauds,  Statute  against) 

form  of  remedy  on,  102,  103,  113 

variance  in  statement  of,  292,  298 

necessary  averments  in  action  on,  293,  327  to  331,  and  330,  note  (i) 

pleas  in  action  on,  740 
GUARDIAN, 

when  to  declare  by,  284 

when  to  plead  by,  428 
HAD  AND  RECEIVED   MONEY,  (see  title  Monet/  had  and  Received,)  351  to 

3G6.  726,  743 
HALF  DEFENCE, 

distinction  between,  and  full  defence  virtually  abolished,  429 
HEALTH, 

remedy  for  injuries  to,  132,  133,  144 

HEER,  (see  titles  Dem'see.     Parties.) 

when  to  sue  on  contract,  19  to  22 
to  be  sued,  52 
he  may  sue  for  a  tort,  66,  67,  69 

when  not  before  actual  entry,  177 
may  bring  detinue  for  heir  loom,  122 
may  recover  title  deeds  in  detinue,  121,  122 
trover  for,  147 

when  cannot  sue  for  tort  in  time  of  ancestor,  66,  67,  69 
he' may  be  sued  in  assumpsit,  104 

in  debt,  110 

having  assets  by  descents  liable  on,  promise  in  consideration  of  forbearance,  105 

of  obligor,  liable  if  named,  110,  52 

how  to  declare  in  action  on  lease,  &c.  368,  369 

how  to  declare  at  suit  of,  ib.  379,  &o. 

against,  ib. 
•    pleas  by,  489,  490 

replications  in  action  against,  490 
HEIR  LOOM, 

heir  may  bring  detinue  for,  122 

HERBAGIUM  TERR^, 

owner  of  may  support  trespass,  178 
HERIOT, 

replevin  lies  to  try  legality  of  distress  for,  164 

when  a  general  avowry  for,  is  or  is  not  sufficient,  499 

seizure  for,  might  before  the  recent  rules  bo  given  in  evidence  under  general  issue 
in  trespass,  502 

but  now  must  be  pleaded  specially,  ib.  744 
HIGHWAY  ACT, 

parties  acting  under,  when  may  plead  general  issue,  506,  507 

who  to  be  sued  under,  for  work  done,  37,  38 

or  for  torts,  76,  77,  85 

venue  against  parties  acting  under,  273 
HOLIDAYS. 

abolition  of,  723 
HOSPITAL, 

liability  of  subscribers  to  debts  of,  38,  n.  (v) 
HUE  AND  CRY, 

the  statute  of,  repealed  by  7  &  8  Geo.  4,  c.  27. .  See  ib.  o.  81,  78,  and  note  («) 

remedy  when  in  force,  143 

ease  for  not  receiving  examination,  78,  134 
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HUNDRED, 

liability  of,  regulated  by  7  &  8  Greo.  4,  o.  31,  143,  note  (») 

service  of  process  on,  708 
HUSBAND  AND  WIFE,  (see  titles  Baron  and  Feme,     Parties,) 
IDIOT,  (see  title  Lunatic.) 

appearance  for,  428,  n.  (p) 

who  to  plead  for,  551 

Stat.  liin.  affecting  claims  by,  714 
IF  ANY, 

when  bad  on  special  demurrer,  237,  n.  (m),  526 
ILLEGALITY  in  CONSIDERATION  ok  TRANSACTION, 

not  presumed  till  contrary  shown,  221 

might  before  the  new  rules  be  given  in  evidence  in  assumpsit  under  general  is 
sue,  476,  477,  479,  n.  (t),  480,  743 

must  be  pleaded  in  an  action  od  a  specialty,  when,  483,  484,  743 

replication  to  plea  of,  in  assumpsit,  581 

in  debt,  584 

effect  of  illegality  of  part  of  consideration  of  contract,  295,  300 

effect  of  it  appearing  in  declaration,  300 
IMMATERIAL   ISSUE,  (see  titleis  Issue.     Repleader.) 
ILLEGAL   DISTRESS, 

acquitted  defendant  entitled  to  costs,  when,  88 
IMMATERIAL  TRAVERSE,  (see  titles  iJcpfcotfor.     Replication.     Traverse.) 
IMMEDIATE  INJURIES, 

what,  so  considered,  and  remedies,  125,  126,  &c.  (see  titles  Gase.    Trespass,) 
IMPARLANCES, 

former  use  of,  defined,  436 

when  usual  or  proper  formerly  in  the  issue,  ib. 

a  plea,  436  to  438 

several  sorts, 

general  imparlance,  its  nature,  use,  &c.  436,  7 
special  imparlance,  its  nature,  &c.  437 
general  special  imparlance,  its  nature,  &c.  438 

at  head  of  plea  in  abatement,  455 

former  consequence  of  mistake,  ib.  438 

at  head  of  a  replication,  when  formerly  proper,  598 

now  virtually  abolished  by  Reg.  Gen.  HU.  T.  4  W.  4,  reg.  2,  438,  738 

suggestions  in  lieu  of,  438,  9 
IMPRISONMENT, 

when  trespass  lies  for,  if  wrongful,  166,  7,  (see  title  Trespass.) 

under  color  of  process,  181  to  186 

justification  of,  how  to  be  pleaded,  501,  2,  744 

how  to  be  be  replied  to,  592,  3,  642,  635 

and  as  to  new  assignment,  ib. 
INCONSISTENCY, 

in  dates  may  be  demurred  to,  259 
INCORPOREAL  PROPERTY, 

remedy  for  injuries  to,  141,  2 

declaration  for,  &c.  380 

when  ejectment  does  not  lie  for,  188 
INDEBITATUS   ASSUMPSIT, 

plea  of  non  assumpsit  to,  514,  742 
INDEBITATUS   COUNT. 

in  assumpsit,  general  use  of,  &c.  339,  (see  title  Assumpsit) 
form  of,  341  • 

in  debt,  361,  2 
INDEMNITY, 

tender  of,  before  using  name  of  party  to  an  action,  231 


INDEX.  801 

INDEMNITY,  (continued.) 

aRsampsit  lies  on  promises  of,  when,  102 
debt,  113 
INDEMNITY  BOND, 

pleas  to.  484.  636,  6 
INDENTURE,  (see  tide  Deed,) 
INDIA  BOND. 

who  may  sue  on,  16 
INDICTMENT, 

joinder  of  different  offences  in,  when  no  objection  to,  201 

now  to  frame,  213 

how  to  lay  the  property  in  goods  stolen  in  case  of  partnership,  trusteeship,  and 

county  and  parish  effects,  14,  n.  (g) 
venue  in,  274,  276 
INDORSEMENT  of  PAYMENT, 

not  sufficient  to  take  case  out  of  the  statute  of  limitations,  703 
INDORSER  AND  INDORSEE, 

pi-escribed  forms  of  declaration  by  and  against,  724 
INDORSEMENTS  on  WRITS, 
defective,  620,  note 
Reg.  Gen.  respecting,  729,  730 
on  writ  of  trial,  747 
INDUCEMENT,  (see  title  Assumpsit.) 
nature  of,  in  declaration, 

in  assumpsit,  290  to  293 
its  utility,  ib. 

form  and  requisites  and  proof  of,  ib. 
in  debt  or  covenant,  363 
for  tarts,  378  to  385 
in  action  for  libel,  (see  title  Slander. )  400  to  403 
in  a  plea  what  certainty,  is  requisite,  534,  5 
in  a  replication  containing  a  traverse,  620 
when  to  be  proved  precisely  as  alleged,  291,  2,  385,  400  to  403 
unless  traversed,  in  effect  admitted,  401,  742 
omission  of,  when  fetal,  407,  390  to  393,  &c. 
INFANT  AND  INFANCY, 

when  bond  given  by  plaintiff  may  still  sue  in  assumpsit  for  necessaries,  105 
apprentice  cannot  be  sued  on  contract,  116 
account  stated,  &c.  does  not  lie  against,  358 
partner,  when  to  sue,  12 

not  to  be  sued,  43 
executor  or  administrator,  when  he  may  sue  or  be  sued,  22,  52 
when  liable  to  be  sued  for  a  tort,  76, 124 
declaration  by,  form  of  commencement,  284 
plea  of,  must  be  by  guardian,  428 

in  abatement,  448,  9 
infaney  formerly  need  not  be  pleaded  in  assumpsit,  476,  748 
but  now  must  be  pleaded  specially,  480,  743 
must  be  pleaded  in  debt,  &c.  on  a  specialty,  484 
in  covenant,  487,  8 
in  account,  488 
ihould  be  pleaded  separately,  567 
of  plaintiff,  448,  9 
of  defendant,  ib. 
replication  to  plea  of,  different  sorts,  581 

of  infancy  to  a  plea  in  abatement,  48 
parol  demurrer  by,  abolished,  447,  490 
oonfirmation  of  promises  by,  708 
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INFANT  AND  INFANCY— (con/tnwcf/. ) 

statute  of  limitations  affecting  claims  by,  714 
INFERIOR  DEGRP]E, 

debt  of,  cannot  be  set  off  against  one  of  higher  degree,  572 
INFERIOR  COURT  (see  titles  Court.     Jurisdiction.) 

pleas  of  their  jurisdiction,  441  to  445 

courts  of  requests,  442,  and  note  (^) 

want  of  jurisdiction  how  to  be  objected  to,  ib. 

venue  how  to  be  laid,* '275 

another  action  pending  in.  not  pleadable  when,  453 

when  double  pleas  .not  admissible  in,  228,  560 
INFORMATION  (see  title  Indictment.) 

party  moving  for,  waives  remedy  by  action,  212 

venue  in,  274,  276 
INFORMAL  COUNT, 

when  may  be  aided,  394 
INFORMER,  (see  titles  Common  Informer.     Penal  Statute,') 
INITIALS, 

may  be  used  in  some  cases,  717 
INLAND  BILL, 

prescribed  form  of  count  on,  725,  726 
INHABITANTS  of  a  COUNTY  (see  title  Hundred.) 

when  liable  to  be  sued,  77 

service  of  process  on,  708 
INJURIES   EX   DELICTO   (see   titles .  Case.     Detinue.     Ejectment.     Mesne 
Promts.     Replevin,     IVespass.     Trover.) 

who  in  general  liable,  76  to  85 

wbo  to  be  sued,    (see  title  Parties,) 

nature  of,  and  distinctions  between,  considered,  125  to  132 

how  to  be  stated, 

1.  The  matter  or  thing  affected,  376  lo  378 

2.  The  plaintiff's  right,  &:c.  378  to  386 

3.  The  injury,  387  to  408 

to  real  estates  of  deceased,  executor  may  sue  or  be  sued  for,  715 
INNKEEPER, 

when  liable  to  be  sued,  102 

remedy  against,  form  of,  134,  155 

declaration  against,  ib. 

plea  justifying  entering  in,  506 
INNUENDO, 

use  of,  and  when  necessary,  406  to  408,  (see  title  Slander.) 
INQUIRY, 

when  necessary,  212 

when  judge  may  order  writ  of,  to  be  executed  in  another  county,  280 

writ  of,  to  be  executed  before  sheriff  unless  otherwise  ordered,  719 

signing  judgment  on,  718 

other  provisions  respecting,  ib. 
INSOLVENT  DEBTOR, 

in  general,  and  assignees  of,  when  to  sue  on  contract,  26  to  28 

when  he  may  sue,  28 

discharge  from  liability  for  debt,  and  when  not,  56  to. 67 
he  may  sue  for  a  tort,  72 
he  may  be  sued  for  a  tarty  92 

defence  of,  must  be  pleaded,  55,  479,  743 

replication  to  plea  of,  581 

discharge  of  may  be  replied  to  plea  of  nonjoinder,  467 
INSTALMENTS, 

assumpsit,  when  peculiar  remedy  for  money  payable  by,  102,  103,  110 

debt  does  not  lie  till  whole  due,  ib. 
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otherwise  for  rent  on  annual  payable  at  certain  times,  113 

but  debt  lies  for  penalty  of  bond,  tnough  instalments  not  all  due,  118 

covenaqt,  when  proper  remedy,  118 

as  to  assignment  of  breaches  on  bond,  for  money  payable  by,  585,  &o. 
INSTRUMENT, 

misdescription  of,  in  a  plea  bad,  522 
INSURANCE, 

liability  to  pay  broker  for,  42 

statement  of  interest  of  parties  in  policies  of,  743 
INSURANCE   COMPANIES, 

may  plead  general  issue,  wheq^ll  (jteo.  1,  c.  30,  8.  43,  506,  715 

not  liable  in  case  of  fire  to  damages  through  loss  of  customers,  391 
INTENT, 

when  material,  82,  129,  339 

it  does  not  affect  the  form  of  action,  129  to  131,  389 
to  be  alleged  in  pleading,  389,  390 

how  to  be  stated,  389  to  391 

considered  by  jury  in  damages,  129,  n.  (d) 

intent  or  mrtue  cujus  not  in  general  traversable,  611  to  613 

aliter  if  it  embrace  law  and  fact,  ib. 
INTER  PARTIES, 

when  a  person  not  a  party  to  a  deed  cannot  sue,  3,  4 

but  may  be  sued,  83 
INTEREST, 

recoverable  in  assumpsit,  when,  100,  856  to  358 

when  claimable,  ib. 

enactment  of,  3  &  4,  o.  42,  s.  28  and  29,  respecting,  857,  720,  721 

recoverable  on  conunon  count,  when,  and  when  not,  856  to  358 

debt  lies  for,  109 

when  debt  or  covenant  must  be  brought,  110,  118 

damages  to  cover  claim  of,  in  debt,  374 

allowance  of  on  writs  of  error,  721 
IRELAND, 

Irish  judgment,  action  on,  106,  109 

assignee  may  sue  on,  16 
plea  to  action  on,  485 
IRREGULARITY, 

as  to  misnomer  in  writ,  &c.  how  taken  advantage  of,  &c.  246,  247 

remedy  for  injury  under  irregular  process,  181  to  186 
ISSUABLE  PLEAS, 

defined,  and  when  they  only  can  be  pleaded,  510,  511 
ISSUE  (see  title  Repleader.) 

trial  of  in  another  county,  280,  717 

defined,  and  different  sorts  of,  652 

must  be  single,  but  may  put  in  issue  several  facts,  when,  653,  611  to  622 

should  be  on  an  affirmative  and  negative,  and  exceptions,  653 
a  material  point,  (see  title  Traverse t)  611,  654 

of  an  immaterial  issue,  654 

of  an  informal  issue,  ib.  734,  741 

modern  regulations  respectinrj  issues,  654,  655,  718,  745 

costs  of,  how  allowed,  412,  413,  741 
JEOFAILS,  Statute  of,  (see  title  Defects,)  682  to  685,  702 
JOINDER  IN  ACTIONS,  (see  titles  Misjoinder.     Nonjoinder.) 

of  plaintiffs  and  defendants,  (see  title  Parties.) 

of  forms  of  action, 

several  causes  of  actions  which  may  or  ought  to  be  joined,  199 
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OT/onns  of  action, 

general  rules  as  to  joinder,  199 

what  actions  ex  contractu  may  be  joined,  209 

what  actions  ex  delicto  ms^y  be  joined,  ib. 

actions  ex  contractu  with  those  ex  delicto,  when  cannot  be  joined,  201 

what  actions  of  different  ftnns  may  be  joined,  ib. 

misjoinder  when  no  objection  in  criminal  proceedings,  ib. 
of  rights  of  action  or  liabilities,  (see  title  Declaration.) 

general  rule,  ib. 

by  and  against  a  surviving  partner,  202 

in  case  of  bankruptcy  of  one  of  severalpartners,  ib. 

by  aucl  against  husband  and  wife,  ib.  ^ 

1)y  assignees  of  a  bankrupt,  ib, 

by  and  against  executors  and  administrators,  203  to  205 
consequence  of  misjoinder,  205 

of  several  counts,  and  misjoinders,  (see  title  Declaration,)  ib.  408  to  412 
commencement  of  declaration  after  plea  in  abatement  for  nonjoinder,  742 
JOINDER  IN  DEMURRER,    (see  title  Demurrer,)  669,  70 
issue,  (see  title  Similiter. ) 
Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  734,  741 
JOINDER  IN  ERROR, 

must  be  within  twenty  days,  735 
JOINT   CONTRACT, 

suing  parties  lo,  42  to  44,  703 
JOINT   TENANTS,  (see  titles  Parties.     Tenants  in   Common.) 
must  join  in  action  ex  contractu ,  13 
when  they  should  join  action  for  a  tort,  65 
must  sever  in  real  actions,  when,  ib. 
must  join  in  replevin,  13,  566 

in  an  avowry  or  cognizance,  when,  ib. 
when  cannot  sue  each  other  ex  contractu,  39 

in  case  or  trespass,  79,  166 
in  ejectment,  79,  191 
how  and  when  to  be  sued,  79, 156 

when  to  be  sued  jointly  for  torts  relating  to  their  land,  83 
JUDGES,    (see  title  Justices  of  Hie  Peace.) 

party  acting  as,  when  not  liable  to  be  sued,  78 
power  of,  to  make  rules  respecting  pleadings,  714 
as  to  admission  of  written  documents,  717 
of  allowing  amendments  on  trial,  719 

to  allow  money  to  be  paid  into  Court  in  certain  actions  of  tort,  ib. 
JUDGMENT,  (see  title  Former  Recovery. ) 

in  different  actions,  (see  each  particular  action.) 

on  bond  for  rent  extinguishes  claim  for  rent,  105 

when  assumpsit  lies  on,  ib. 

of  Irish  and  fonner  judgments,  106,  109 

foreign  judgment  does  not  merge  debt,  103,  note  (/) 

when  debt  lies  on,  111 

not  advisable  to  bring  debt  on,  in  reference  to  costs,  ib. 

scire  facias  must  be  brought  on  after  year  and  day.  111 

assignee  of  judgment  by  confession  in  Ireland  may  sue,  16 

declarations  upon,  370^  1 

variance  in  stating  it,  371 

when  may  show  it  wa^  recovered  in  vacation,  226 

pleas  to  actions  on,  485,  702 

retention  of  property  under,  no  conversion,  155 

where  it  may  be  signed  for  want  of  plea,  (see  title?  Issuable      Sham  PU^i^  > 
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prayer  of,  in  plea^  558,  9 

plea  of  judgment  recovered,  (see  title  Former  Recovery, ) 

when  former  judgment  is  an  estoppel,  478,  note  (c),  603,  604 

of  suffering  judgment  by  default,  as  to  part,  510 

on  pleadings  in  abatement,  (see  tides  AbcUejnent,    Demurrer,)  466,  702. 

on  pleas  to  jurisdiction,  446 

on  pleas  puis  darrein  continuance,  650 

proceedings  to  outlawry  after,  706 

of  non  pros,  for  not  declaring,  727 

to  be  entered  of  day  when  signed,  788 

of  nunc  pro  tunc,  938 

prescribed  forms,  of,  746,  7 

non  obstante  veredicto,  656 
JURISDICTION,  (see  title  Venue.) 

in  inferior  court,  cause  of  action  to  be  laid  within,  275 

claim  of  conusance  of  jurisdiction,  &c.  422  to  427 

difference  between,  and  plea  to  jurisdiction,  422 

pleas  relating  to,  nature  and  form  of,  and  when  to  bo  pleaded,  &c.  441  to  447 
want  of  jurisdiction  when  an  objection  in  general  issue,  440,  note  (c)  441,  2 
distinction  on,  between,  and  pleas  in  abatement,  441 

affidavit  of  truth,  445 

replications,  &c.  relating  "to,  ib. 

when  trespass  lies  in  case  of  defect,  &c.  o£  jurisdiction,  181  to  186 
JURY, 

empowered  to  allow  interest  on  debt,  720,  1 
JURYMAN, 

cannot  be  sued,  78,  181,  2 
JUS  POSTLIMINH, 

our  law  when  similar,  177 
JUSTICES  OF  THE  PEACE, 

when  liable  to  be  sued,  78.  79,  181,  183,  184 

remedy  against,  when  trespass,  182,  183 

when  case,  134, 143,  183 

may  plead  general  issue,  506,  715 

venue,  in  action  against,  local,  272,  3 
JUSTIFICATION,  (see  title  Trespass.) 

of  bail,  727.  8 
KING, 

what  matters  relating  to,  Aeed  not  be  stated  in  pleading,  214 

whether  a  person  who  has  intruded. on,  can  support  trespass,  176 

may  traverse  aftor  a  traverse,  621 

covenant  in  action  on  lease  by,  118 
KNOWLEDGE,  (see  titles  Intent,     Scienter.) 

LANDLORD  and  TENANT,  (see  titles  Assignee  of  Land.     Case,     Covenant 
Bent,     Title. ) 

assumpsit  for  rent,  non  repair,  &c.  101,  102,  105,  106 

of  the  common  count  for  use  and  occupation,  form  of,  and  when  lies,  &c.  344 
when  not,  107 

debt  for  use  and  occupation,  109 

debt  on  lease,  when  it  lies,  109,  112,  113 

when  not,  ib. 

covenant,  the  usual  remedy  on  leases,  and  when  it  lies,  &g.  116  to  120 

covenant  lies  against  lessee  where  an  assignment  by  him,  when,  118 

tenant  holding  over,  debt  lies  for  double  value,  112 

Vol.  I.  101 
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executor  may  sue  for,  69 
tenant  may  be  sued  in  assampsit  for  rent,  105 

when  debt  must  be  brought  for  appointment  of  rent  where  an  eviction^  112,  117 

when  lessee  liable,  notwithstanding  assignment,  48,  49,  117 

assignee  of  lessee,  when  liable,  47  to  49 

under  lessee,  when  not  liable,  49 

when  the  assignee  of  landlord,  or  guarantee  of  reversion  maj  sue,  16  to  18 

feme  marrying  before  rent  due,  who  to  be  sued,  57 

when  trover  or  case  lies  for  fixtures,  crops,  &^c.  134,  140,  145,  152 

when  to  sue  in  case  for  injury  to  reversion^  ib. 

remedy  where  trees  wrongfully  cut  down  during  lease,  149 

case  for  waste^  140  to  142 

romedy  for  injury  where  premises  in  possession  of  tenant,  140 

where  lessee  a  bankrupt,  who  to  be  sued,  53  to  55 

as  to  tenant  disputing  title,  603 

what  sufficient  surrender  of  tenancy,  47 

bond  taken  for  rent  no  extinguishment^  105 

but  judgment  obtained  on,  is,  ib. 

remedy  against  sheriff  for  not  paying  year's  rent,  143 

remedy  against  landlord  for  wrongful  distress,  (see  title  Distress, ) 
LAW, 

what  laws,  Court  ex  officio  takes  notice  of,  216 

foreign  laws,  not  noticed,  when,  ib. 

common  law  rights  noticed  ez  officio,  ib. 

when  action  founded  on  law  obUgation^  no  consideration  need  be  stated,  383 

matter  of;  when  traversable,  and  when  not,  612,  613 

mistake  of,  when  immaterial,  220,  221 

pleadings  should  state  facts^  not  mere  legal  conclusions  or  presumptions,  214 
221,  540 

wager  of,  abolished,  717 
LEASE;  (see  titles  Landlord  and  Tenant,    Rent,) 

debt  on  lease,  110  to  113 

covenant  on,  116  to  120 

how  to  declare  on,  363 
LEASE  AND  RELEASE, 

purchase  by,  before  entry,  may  support  trespass,  177 
T,EAVE  OF  THE  COURT, 

whether  to  be  stated  in  a  declaration  in  assignment  of  second  breach.  587 

statement  of  it  in  a  second  plea  now  unnecessary.  555,  562,  563,  565,  741 
LEGACY, 

wife  may  sue  alone  for,  in  ecclesiastical  court,  28 

when  recoverable  at  law,  101 

when  legatee  may  support  trespass,  &g.  169 
LEGAL  LIABILITY, 

assumpsit  upon  it,  101,  102 

debt  upon,  111,  112 

statement  of  the  consideration  in  pleading,  134,  293 
the  promise  to  be  alleged,  301 
LEGAL  OPERATION. 

facts  to  be  stated  according  to,  in  a  declaration,  305  to  307  (see  titles  Astwmp- 
sit.     Case.     Debt.) 

in  a  plea;  305  to  307,  534,  585 
LEGATEE,  (see  title  Legacy.) 
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LESSEE,  (see  title  Landlord  and  Tenant,) 

executors  of,  when  may  be  sued,  49 
LESSOR, 

executor  of,  may  distrain  for  arrears  of  rent,  722 
LETTERS, . 

case  for  not  deliveriDg,  139 
LIABILITY  OF  THIRD  PARTY, 

several  pleas  in  action  for,  749 
LIBELS,  (see  title  Slander,) 

action  for,  lies  against  two,  86 

defendant  cannot  pay  money  into  Court  in  action  for,  719 
LEBERUM  TENEMENTUM,  Plba  of, 

or  the  common  bar  explained^  &o.  508,  628 

what  title  may  be  proved  thereon,  503,  504 

gives  implied  color,  503,  504,  527,  529 

when  advisable  to  plead  it  in  trespass,  504,  527,  529 

might  formerly  be  given  in  evidence  under  general  issue,  500,  508 

when  necessary  to  plead  it  in  trespass,  505 

replication  to, 

1,  denying  defendant's  title,  594 

2,  stating  a  demise  from  defendant,  595 

3,  stating  a  title  before  the  defendant's,  ib. 

4,  new  assigning  the  trespasses,  ib.  628 

when  necessary,  (see  title  New  Assignment,  628  to  641) 
plea  of,  now  much  avoided,  626 
Reg.  Gen.  HU.  T.  W.  4,  respecting,  740 
LICENCE, 

must  be  pleaded  in  trespass,  491,  505 

in  case,  491,  744 
replication  denying  it,  596 

stating  a  revocation.  Sec.  ib.  634,  685 
new  assignment,  as  to,  ib. 
LIEN, 

must  be  specially  pleaded  in  detinue,  124,  488 
LIGHTS, 

enjoyment  of,  for  twenty  years,  indefeasible,  713 
LIMITATIONS,  STATUTE  OF, 

proviso  in  2  W.  4,  c.  39,  s.  10,  as  to  commencement  of  action,  707 
amendment  of  writ,  when  allowed  to  save,  250 

when  advisable  to  sue  for  fraud  instead  of,  in  assumpsit,  to  avoid  plea  of,  210 
actions,  within  what  time  to  bo  brought, 

'  assumpsit,  six  years,  479 
actions,  within  what  time  to  be  brought, 
debt  on  simple  contract,  six  years,  481 

effect  of  lapse  of  time  as  to  specialty,  485 
case  (except  for  verbal  slander,)  six  years,  498 
criminal  conversation,  six  years,  ib. 
verbal  slander,  if  actionable  in  itself,  two  years,  ib. 
trover,  six  years,  ib. 
trespass  to  personal  and  real  property,  six  years,  506 

to  persons,  four  years,  ib. 
ejectment  within  twenty  years  after  adverse  possession,  190,  n.  (q)  190, 191 
declaration,  how  to  frame,  in  reference  to,  309,  359 
plea  of,  must  be  pleaded  in  assumpsit,  479,  743 
what  bad  words  in,  526 

.  should  be  pleaded  in  debt  on  simple  contract,  481,  748 
in  debt  on  specialty,  plea  of,  solvit  ad  or  post  diem,  485,  743 
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in  an  actkm  on  the  esse,  &c.  498,  743 
in  trover,  ib. 
in  trospan,  506 

wben  plea  to  be  qoalified  to  part  of  dedantioD,  546 
how  to  be  pleaded,  (see  fonns,  toL  in.  title  Statute  qf  Ldwdtaiitms.) 
ie{dication8  to,  what  proper,  579,  582 

what  not  a  departore  in  replicalion  to  plea  of,  647 
in  caae  of  a  bill  or  note,  648 
treepaas,  598 

if  bad  in  part,  is  bad  for  the  whole,  644 
of  the  Ktatnte  to  a  plea  of  set-off,  583,  584 
*  when  to  apply  to  Chancery  to  prevent  plea  of  statute,  577 

Stat  2  &  3  W.  4,  respecting.  712  to  714 
of  action  of  debt  on  specialties,  715 
enactment  of  2  W.  4,  c.  39,  respecdng,  707 . 
LOCAL  ACTIONS, 

trial  of  in  another  county,  719 
LOCAL  DESCRIPTION,  741 
LOCUS  IN  QUO, 

Beg.  Gen.  Hil.  T.  4  W.  4,  respecting  abuttals,  279,  744 
LONDON, 

onstoms  of,  not  ex  officio  noticed^  when,  216,  217 

by  custom  of,  covenant  lies,  though  instrument  not  executed  as  a  deed,  118 
LONDON  GAS  COMPANY, 

assumpsit  by,  for  gas,  107 
LORDS'   ACT, 

who  to  sue  for  debt  due  to  person  discharged  under,  28 
actions  in  case  of,  ib.  56 

discharge  under,  a  bar  to  debt  on  the  judgment,  56 
LORD  C^^CELLOR, 

when  may  plead  the  general  issue,  506,  715 
LUNACY, 

action  should  be  in  lunatic's  name,  18 
when  lunatac  liable,  41,  76 
appearance  for,  428,  note  (p) 
to  be  pleaded  by  attorney,  551 

might  formerly  have  been  given  in  evidence,  or  pleaded  in  assumpsit,  when  it 
formed  a  defence,  476,  480,  743 
in  debt  on  specialty,  483 
MAGISTRATE,  (see  title  Justices  of  the  Peace,) 
MAKER  OF  NOTE, 

declaration  by  and  agamst,  724  to  726 
MALFEASANCE, 
defined,  133 

action  for,  387,  &c.  (^Misfeasance,    Nonfeasance,) 
MALICE, 

of  the  statement  of,  in  pleading,  389  to  391 
when  aj9ects  form  of  action,  ib.  129 
in  action  for  libel,  390,  391,  406 
BiALICIOUS  PROSECUTION, 

of  a  civil  or  criminal  charge,  when  case  is  the  remedy,  183, 185, 186—12  Prioe, 
734 

when  trespass  lies,  181  to  185 
two  may  be  sued  for,  when,  85 
declaration  for,  388,  390 

must  show  that  prosecution  at  an  end,  183,  679 
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plea  of  general  iasae,  490^  744 

defendant  cannot  pay  money  into  Court  in  action  for,  719 
MARGIN, 

venue  in,  (hoc  title  Venue, )  266,  274,  741 
MARINE  LAW. 

when  it  need  not  be  stated  in  pleading,  216 
MARKET, 

remedy  for  disturbance  of,  142,  880  to  882 
MARRIAGE,  (see  title  Baron  and  Feme.) 

effect  of,  in  general,  on  wife's  right,  28 

defactOt  sufficient,  when,  56,  note  (/),  78,  note  (g) 

assumpsit  for  not  manying,  102 

executor  cannot  be  sued  for  breach  of  promise  of,  20,  68 

declaration  for  breaoh  of  promise  of,  how  to  frame,  409 
MARSHAL, 

detaining  prisoner  in  custody  of,  706 
MASTER  AND   SERVANT,  (see  titles  Agent.     Apprentice.    Factor.    Parties. 
Servant.) 

when  the  master  may  sue  for  the  batteiy,  &c.  of  servant,  60,  61,  134 

when  father  cannot  sue,  61 

servant  cannot  sue  for  battery  of  master,  ib. 

when  he  may  sue  on  contract,  7,  8 

when  for  tart  to  goods,  &c,  of  master,  61,  62 

when  servant  ma^  be  sued  on  contract,  84 

when  he  may  be  sued  for  tort,  81,  88, 180 

when  the  master  is  liable  for  a  tort,  79  to  82,  181, 180 
in  case,  ib, 

in  trespass,  ib.  178,  180 

remedy  by  master  for  debauching  or  beating  servant,  60,  61,  184 

by  action  on  the  case,  184 
•of  trespass,  ib.  167,  8 

master  may  sue  as  for  work  of  apprentice  where  he  has  been  enticed  away,  100 

declaration  against  master  for  negligence  of  servant,  892 

form  of  action  for  such  negligence,  79  to  82,  181,  180 
MASTER  OP  SHIP,  (see  tide  Captain.) 
MATERIALS, 

furnished  in  work,  not  recoverable  under  count  for  goods  sold,  848 

count  for  work  and  materials,  ib 
MEMBER  OP  PARLIAMENff, 

mode  of  proceeding  against,  to  enforce  stat.  6  G.  4,  o.  16,  s.  10,  706 

writ  of  summons  against,  449,  706,  712 

cannot  plead  misnomer,  450 
MEMORANDUM. 

in  writing,  to  take  case  out  of  statute  of  limitations,  702 

indorsement  of,  on  writ  of  capias,  711 

on  other  writs,  709  to  712 
MERGER,  , 

of  simple  contraot  in  specialty,  &o.  105 

of  civil  remedy  in  felony,  150, 154 
MESNE  PROCESS, 

amendment  of,  when  refused,  246 

stat.'2  W.  4,  c.  89,  respecting,  704  to  712 
MESNE  PROFITS, 

action  for, 

in  general,  198,  4 
whc'n  brought,  ib. 
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MENSE  PROFITS— (conri»M«rf.) 
by  whom  brought^  194,  5 
against  whom,  195 
tho  pleadings,  196 
the  damages  recoverable,  ib. 
MESSENGER, 

under  commission  of  bankniptcj,  remedy  against,  for  illegal  taking  of  goods,  154, 
171 
MILITIA  ACT, 

venue  in  actions  against  officers  under,  273 
officers  may  plead  general  issue,  507,  715 
MILL, 

remedy  for  not  grinding  at,  142 
declaration  for,  380  to  382 
MISCHIEVOUS  ANIMALS,  (see  title  Animals.) 
MISFEASANCE, 
defined,  133 

remedy  and  declaration  for,  134  to  13G,  387,  &c. 
several  counts  for,  when  not  allowed,  739 
MISJOINDER,  (see  titles  Joinder,     Nonjoinder.    Parties.) 
of  parties, 

eficct  of  joining  too  many  plaintiff  in  action  ex  contractu,  13, 14,  20,  23, 
452 

defendants  ex  contractu,  44 
pladnti£fs  in  action  ex  delicto,  66 
defendants  in  action  ex  delicto,  86 
effect  of,  in  actions  by  husband  and  wife,  (see  title  Baron  and  Feme.) 
defendant  may  plead  misjoinder  in  abatement,  but  now  more  usual  to  de- 
mur, 452 
dt  cxtions,  (see  title  Joinder,) 

what  forms  of  actions  may  be  joined,  199  to  202 

what  causes  of  action  may  be  joined,  202  to  205 

consequences  of  misjoinder,  205,  6 

when  aided,  ib. 

defendant  must  demur  the  whole  declaration  in  case  of,  205,  664,  665 

if  there  be  a  demurrer  for  it,  there  cannot  be  a  noUe  prosequi  entered,  206, 

411 
effect  of,  how  judgement  to  be  taken,  ib.    > 
iiisjoinder  of  counts  in  general,  411 
MISNOMER, 

trespass  for  'arrest  by  wrong  name,  245 — Finch  v.  Cohen,  3  Dowl.  678 
how  to  take  advantage  of,  244  to  248,  451,  717 
in  declaralion. 

of  plaintiff's  name, 

formerly  pleaded  in  abatement,  248,  451,  717 
of  the  defendant's  name, 

formerly  pleaded  in  abatement,  ib.  717 
'    of  third  person's  name,  when  fatal,  247,  257,  (see  title  Variances.) 
person  sued  as  attorney,  may  plead  he  is  not,  453 
of  one  defendant  not  pleadable  by  another,  451 
plea  of,  in  general,  454 

abolished,  and  substituted  remedy,  245,  464,  717 
MISREPRESENTATION,  (see  title  FroMd.) 

must  be  pleaded  specially,  743 
MODERATE  CORRECTION, 
plea  of,  501 

replication,  &o.  to,  showing  excessive  batteiy,  698,  632,  635,  (see  title  Nsm 
Assignment.) 
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MODO  BT  FORMA, 

what  is  put  in  issue  by  these  words  in  a  plea,  476 

in  a  replication,  611 
MOLLITER  MANUS  IMPOSUIT.  (see  title  Trespass,) 

plea  of,  to  preserve  the  peace,  501 

when  formerly  not  advisable  to  plead  specially,  508,  744 

of  suffering  judgment  by  default,  510 

replication  to,  592,  3,  632,  635 
MONEiT,    (see  title  Foreign  Money,) 

payment  of,  into  Court  ia  certain  actions  of  tort,  719 

in  other  actions^  742 
form  of  plea  of,  ib. 
MONEY  COUNTS, 

when  proper,  349  to '359 

forms  of,  in  assumpsit,  341,  342,  726 
m  debt,  361,  2 

plea  of  non  assumpsit  to,  743 
MONEY  HAD  and  RECEIVED,  726 

assumpsit  or  debt,  100,  109 

when  it  lies  in  general,  351,  &c. 

defendant  must  have  received  moneys  ib. 

for  money  tortiously  received,  100,  352 

of  plaint^  's  right  or  interest  in  the  sum,  353 

defendant  must  have  received  the  money  at  the  time  for  plaintiff— of  assign 
ment  of  debt — stakeholder,  &c.  353,  4  * 

deposit  on  sale,  354 

does  not  lie  if  contract  not  rescinded,  355 

several  monies  received  at  different  times,  one  count  sufficient,  356 

Reg.  Gon.  respecting  plea  of  non  assumpsit  to  action  for,  743 
MONEY  LENT, 

assumpsit  lies  for,  100 

debt  lies  for,  109 

common  count  for,  when  it  lies,  &;c.  349,  726 

plea  of  non  assumpsit  for,  743 
MONEY  .PAID, 

assumpsit  lies  for,  100 

debt  lies  for,  109 

when  common  count  proper  &c.  351,  726 
MONTH.  217,  18,  and  notes 
MORTGAGE  DEED  and  MORTGAGE. 

debt  lies  on,  110 

covenant  lies  on,  but  debt  usual  remedy,  116 

of  ejectment  by  mortgagee,  190 

mortgage  of  ship  when  not  liable  for  repairs,  c^  c.  33 

mortgage  bond — assigning  breaches,  585,  &c.   . 
MOTIVE,  (see  title  Intent.) 
MULTIPLICITY  of  ACTIONS, 

no  defence,  96,  97 
MUTUAL  CONDITIONS, 

nature  and  effect  of,  321,  &o. 
MUTUAL  CREDIT,  (see  title  Set-off,)  568  to  576 

m  ust  be  pleaded  specially,  743 
MUTUAL  PROMISES, 

statement  of,  in  declaration,  301 
NAMES,  (see  title  Misnomer. ) 

who  to  be  named  as  plaintiff  or  defendant,  256,  7 

of  the  certainty  required  in  stating  them,  255,  7 
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NONJOINDER  of  a  party,  (see  title  Parties.) 

o(  plaintiff  in  action  ex  contractu,  how  taken  advantage  of,  20 

of  defendant  partner,  how  taken  advantage  of,  46 

residence  of  omitted  defendant  must  be  stated,  ib. 

o{  plaintiff^  m  action  ex  delicto,  how  taken  advantage  of,  66 

of  defendant  in  action  ex  delicto,  how  taken  advantage  of,  36,  87 

of  husband  or  wife, 

1st,  as  plaintifis  ex  contractu,  33 
2dly,  defendant  ex  contractu,  59 
3dly,  plaintiffs  ex  delicto,  75 
4thly,  defendants  ex  delicto,  93 

of  assignees,  22 

of  executors^ 

1st,  plaintifl&  ex  contractu,  20 
2d,  defendants  ex  contractu,  51 

when  to  be  pleaded  in  abatement,  13,  467,  542 

when  ground  of  nonsuit,  ib. 

when  plaintiff  can  amend,  464 

how  to  be  pleaded  in  abatement,  &c.  542,  3  (see  title  AbatementJ) 

enactment  of  3  &  4  W.  4,  c.  42,  respecting,  453,  467,  8,  716,  717 

not  allowed  unless  residence  of  omitted  defendant  given,  467 

plaintiff  may  reply  discharge  by  bankruptcy  and  certificate,  ib. 

or  relief  under  insolvent  act,  ib. 

allowance  of  costs  on  pleas  of,  ib. 

requisites  of  pleas  of,  467,  8 

commencement  of  declaration  after  plea  of,  468,  742 

nan  obstante  veredicto,  056 
NON   OMITTAS   CLAUSE,  730 
NON   PEOS, 

judgment  of  for  not  declaring,  727 
NONSUIT, 

when  mistake  in  form  of  action  a  ground  of,  198 

in  case  of  nonjoinder,  13,  542 
NOT   GUILTY,  (see  titles  Case,     Debt.     Trespass.     Trover,  Pleas  in.) 

plea  of,  what  to  put  in  issue,  518  to  521,  744 
NOTICE,  of  suit,  427  notes. 

when  the  plaintiff  or  defendant  must  aver  it,  328,  9 

how  to  be  alleged,  329 

consequences  of  omission,  ib.  679,  681 
NOVEL   ASSIGNMENT,  (see  title  New  Assignment.) 
NUISANCE. 

who  may  sue  for  it,  65 

who  to  1)0  sued,  83 

ronicdy  for,  when  case  or  trespass,  133,  139,  140 

case,  proper  remedy  for  continuing,  139,  140 

every  continuance  a  fresh  nuisance,  66 

when  request  to  remove,  necessary  before  action,  89,  389 

declaration  for,  384,  388 

action  for  injury  in  consequence  of  public  nuisance,  389 

effect  of  plcji  of  not  guilty  in  actions  for,  744 
NUL   TIEL   KECORD,   {soe  title  Debt,  Pleas  in.) 

when  a  pro^wr  plea,  485 
conclusion  of,  557 

replication  to  a  plea  stating  a  record,  600 
form  of  it,  ib. 

to  a  plea  denying  a  record,  ib. 
NUMBER  OF  DEFENDANTS, 

10-.  gon.  M.  T.  3  W.  4,  respecting,  "in  writ,  249.  250,  729 
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NUNC  PRO  TUNC, 

entering  judgment,  738 
OFFICER,  PUBLIC,  (s^e  titles  Justices  of  the  Peace,     Sheriff.      Venue,  ^c.) 

when  liable  to  action  of  trespass,  &o  180,  131,  186 

when  superior  military  or  naval  officer,  &c.  cannot  be  sued,  78 

of  their  pleading  the  general  issue,  506,  715 
OFFICERS, 

remedy  for  disturbance  of,  142 

declaration  for  disturbance  of,  382 

assumpsit  for  money  had  and  received  lies  against  usurper  of  office,  who  has  re- 
ceive 1  fees  whin,  100 
OMITTED  DEFENDANT.       . 

plea  of  nonjoinder  of,  453,  467,  468,  716,  717 

commencement  of  second  action  after  plea  of  nonjoinder,  468,  742 
ONE  AND  THE  SAME  Close,  and  answer  thereto,  553,  (see  title  Qite  sunt  eadem.) 
ONERARI  NON, 

when  proper  in  a  plea,  552 
ORDERS  OF  COUNCIL, 

Courts  ex  officio  do  not  take  notice  of,  214 
ORDER  OF  COURT, 

when  assumpsit  lies  on,  101,  106    . 

when  debt  lies  on,  111 
ORDER  OF  PLEADING, 

what  to  be  observed,  and  consequence  of  non-observance,  440 
ORIGINAL  (see  title  Prcedpe.) 
OUSTER, 

what  amounts  to,  in  general,  191 

in  case  of  tenants  in  common,  179,  191 ' 
OUT-GOING  TENANT, 

when  he  must  declare  specially,  348 
OUTLAWRY, 

title  of  declaration  where  one  defendant  has  been  outlawed,  264 

form  of  declaration  in  case  of,  284 

of  plaintiff,  when  to  be  pleaded,  448,  479 
in  abatement  or  bar,  ib. 

two  outlawries  cannot  be  pleaded,  227,  458 

proceedings  to,  under  2  W.  4,  c.  39,  706 
OVER,  pleading  and  objecting.  710,— Cr.  &  M.  226 ;  3  Dowl.  291 

Reg.  Gen.  HU.  T.  4.  W.  4,  respecting,  741 
OVERSEER, 

for  time  being,  may  sue  on  bastardy  bond,  16 

when  jointly  liable,  42,  note  (t) 
OWNER  OP  SHIP, 

when  he  may  be  sued,  33 

when  case  lies  against,  though  there  has  been  a  charter-party,  103,  186 

when  may  sue  in  trespass,  169 
OYER, 

defined  and  explained,  430 

form  of  craving  it  in  a  plea,  ib.  427 

when  to  be  stat-ed,  430 

when  to  be  craved.  431 

of  a  deed  necessarily  stated,  with  a  profert,  480 
not  of  a  deed  unnecessarily  stated,  io. 
of  a  lost  deed,  ib. 
notof  the  writ,  431,  460 

not  of  a  deed  not  pleaded  with  a  profert,  or  of  a  mere  reoord  or  written  m* 
Btmment,  &c.  431 
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OYER— {continued.) 

when  defect  in  craving  of,  will  be  aided,  481 

when  it  should  be  craved,  though  not  necessary,  480,  431 

when  proper,  ib. 

refusing  oyer,  432 
,      denial  of  oyer  when  error,  ib. 

how  given,  ib. 

manner  of  taking  advantage  of,  438 

when  not  judicious  to  set  out  the  deed  on,  482  to  484 

how  to  plead  after  it,  ib. 

if  defendant  omit  to  set  it  out,  plaintiff  may  for  him,  488,  485 

when  plaintiff  may  pray  an  enrollment,  485 

how  to  entitle  the  plea  in  case  of,  434 

the  whole  of  the  deed  to  be  set  forth  and  consequence  of  not  doing  so,  485 

how  much  of  another  deed,  ib. 

when  sufficient  to  crave  oyer  of,  and  state  only  condition  of  bond,  ib 

conesquences  of  the  deed  being  stated,  485 

fonn  of  plea  after  oyer,  436 
PAPER  BOOKS, 

delivering  of,  to  judges,  734 
PARCENERS,  (see  title  Tenants  in  Common.) 

when  they  ought  to  join  as  plaintifis,  18 

how  to  be  sued,  42 

avowries  by,  566 

death  of  one'  in  real  action  abates  it,  not  so  in  personal  actions,  18  and   note 
(r),  65 
PARDON, 

Courts  ex  officio*  do  not  take  notice  of,  214 
PARENT, 

when  he  may  sue  for  a  tort  to  the  person  of  his  child,  61 

when  advisable  to  proceed  in  the  name  of  the  child,  ib. 
PARENTHESIS, 

statement  of  inducement,  290 
PARISH,  (see  title  Churchwardens,     Hundred,     Inhabitants.     Overseers.) 

need  not  bo  stated  in  laying  venue,  274 
PARLIAMENT,  (sec  titles  Statutes. ) 

what  mattera  relating  to,  need  not  be  stated  in  pleading,  215 
PAROL  DEMURRER,  447 

abolished,  447,  490 
PARSON, 

may  bring  trespass  for  preaching  in  church  without  leave,  174 

may  support  trespass,  when,  177 
PARTICULARS  op  DEMAND, 

Reg.  Gen.  Trin.  T.  1  W.  4,  respecting.  727 
PARTICULAR  ESTATE  (see  the  heads  of  *'  Title.") 
PART  PAYMENT, 

admission  of,  on  face  of  declaration,  288,  388,  860 
PARTIES  TO  ACTIONS, 

importance  of  being  correct  as  to,  1 

general  rule  who  should  sue,  ib. 

IN  ACTIONS  EX  CONTRACTU,  2  tO  59 

1.  Plaintiffs,  who  may  or  should  be,  2  to  88 

between  original  parties,  and  with  reference  to  Oie  interest  of  the  pl&intifr,  2 

to  8 
legal  or  beneficial  interest,  former  prevails,  2,  Jm. 
in  case  of  a  bond,  8 
upon  a  deed  inter  partes^  ib 
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PARTIES  TO  ACTIONS,  in  actions  ex  contractu— (con^werf.) 
I.  Plaintiffs  who  may  or  should  be — (conlinued.) 
deed  poll,  4 

upon  a  simple  contract,  4,  49 
in  case  of  bills  of  exchange,  5 
as  between  consignor  and  consignee  of  goods,  6,  7 
agents  and  principals,  6  to  8 
qualified  right  to  use  the  name  of  a  trustee,  8 

2.  with  reference  to  the  number  of  plaintiff s,  8  to  16 
must  join  i(  joint  interest,  and  instances,  8 

aliter  if  interests  severed,  &c.  10 
agreemeift  that  one  should  sue,  11 
as  to  a  covenantee  not  executing,  ib. 
partners,  &c.  12 
tenants  in  common,  &c.  12,  13 
trustees,  companies,  and  their  clerks,  &c.  14 
misjoinder  of  several  plaintifis  how  to  be  objected  to,  20,  23,  452 

3.  when  the  interest  in  the  contract  has  been  assigned,  15  to  19 

in  the  case  of  personal  contracts  assignor  must  sue,  15,  (see  tille  Ghose  in 

Action.) 
unless  upon  express  promise  to  assignee  or  new  consideration,  15 
or  in  case  of  certain  bonds  by  statutes,  16 
or  in  case  of  negotiable  securities,  &c.  ib. 
effect  of  transfer  of  debt  where  two  debtors,  &;c.  16,  47 
in  case  of  covenant  running  with  land,  16,  17, 18,  21,  (see  title  Oovenants.) 
assignees  .of  bankrupt  or  insolvent  debtor,  15,  16 
trustee  under  composition  deed,  15 
lunatic,  18 
4  when  one  of  the  several  partners,  obligees,  &c.  is  dead,  49 
action  must  be  in  the  name  of  survivor,  ib. 
when  in  the  name  of  executor  of  deceased  party,  9,  10,  19 

5.  in  case  of  death  of  the  covenantee,  &c.  19 

in  case  of  a  personal  contract,  executor  of  party  having  the  legal  title 

must  sue,  ib. 
miutt  be  brought  by  executor,  or  administrator  of  surviving  partner,  &;c 

ib.  20 
all  executors  must  join,  ib. 
non -joinder,  how  to  be  objected  to,  20 

what  demands  he  may  sue  for  as  executor,  19,  20, 21,  (see  title  JExecutor.) 
in  case  of  a  covenant  running  with  land,  16,  21 
when  by  executor,  heir,  or  devisee,  ib. 
in  case  of  feme  covert  executrix,  who  to  sue,  ib. 
infant  executor,  of  suits  by,  22 

6.  in  case  of  bankruptcy,  22  to  26,  (see  title  Assignee,     Bankrupt.    BanfC' 

fuptcy.) 
'•  in  case  of  an  insolvent  debtor,  (see  that  title)  26  to  28 
in  case  of  marriage,  28  to  38,  (see  title  Baron  and  Feme,) 
wife  cannot  sue  alone,  28 
when  she  may,  ib. 
when  may  join,  ib. 
when  must  join,  29 

who  to  sue  for  personal  chattels  of  wife,  ib. 
must  join  on  contract  made  before  marriage,  29 
or  when  wife  is  executrix,  &;c.  29,  30 

unless  on  elpreas  oontnot  to  huaband  on  new  oonaderatbn,  29,  80 
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PARTIES  TO  ACTIONS,  in  actions  kx  cohtkactv— {continued,) 
I.  Plaintiffs,  who  may  or  should  bo  — {continued.) 

wife  when  she  may  join  on  contracts  during  marriage,  30 

for  rent^  &c.  of  her  land,  she  may  join,  ib. 

if  husband  survive^  when  he  may  sue,  81 

if  wife  survive,  when  she  may  sue,  32 

consequences  of  suing  improperly,  33 
n.  Defendants,  who  to  be, 

1.  between  the  original  parties,  and  with  reference  to  liahility,  37  to  59 
in  general,  33 

owner  of  a  ship,  &o.  ib. 

where  contract  can  only  be  implied,  34  • 

express  promise  to  pay  legacy,  ib. 

attorney  or  agent  when  liable,  33  to  38 

trustee,  when  liable,  34 

in  case  of  public  agents,  &c.  87  to  39 

against  partners,  tenants  in  common,  &c.  and  as  to  their  suing  each  othei, 

39  to  41 
lunatic,  41 

2.  with  reference  to  number  of  defendants,  and  who  must  be  joined,  41  to  47 
of  joint  or  several  contracts,  42,  43 

as  to  partners ;  dormant  partners ;  one  a  bankrupt,  or  deceased,  See.  ib. 
of  suing  all  parties  separately,  where  it  may  be  done,  and  how  and  when 

advisable,  G8 
consequences  of  misfoifider,  how  cured,  &c.  44,  45 
non-joinder  46,  716,  17 

3.  in  case  of  assignment  of  interest,  change  of  credit,  and  covenants  running 
with  the  land,  47  to  50 

4.  where  one  of  several  obligors  is  dead,  50 

5.  in  case  of  executors,  administrators,  heirs,  and  devisees,  51,  53 

6.  in  case  of  bankrupty,  53  to  55,  (see  title  Bankrupfcy,) 

7.  in  case  of  insolvency,  55  lo  57,  (see  title  Insolvent.) 

8.  in  case  of  marriage,  57  to  59,  (see  title  Baron  and  Feme.) 

IN  ACTIONS  EX  DELICTO, 

1.  Plaintiffs,  who  to  be, 
in  general,  60 

1.  with  reference  to  plaintiff's  interest ^  60  to  64 
must  be  legal  owner,  ib. 
for  injuries  to  the  perron,  60,  61 

personal  property,  61,  2 

real  property,  62  to  64 

2.  with  reference  to  the  number  of  the  plaintiffs,  64  to  66 

when  they  must  or  may  join  or  sever,  ib. 
for  injury  to  person,  64 

to  personal  property,  65 

to  real  property,' ib. 
consequence  of  too  many  or  too  few,  66 
8.  where  the  interest  in  the  property  has  been  assigned,  ib. 

4.  when  ofte  of  several  parties  is  dead,  67 

5.  where  a  sole  party  injured  is  dead,  68  to  71 

in  general, 

in  case  of  injury  to  person,  68 

to  personal  property,  68, 152 
to  real  property,  69 

by  executors  of  deceased^  when^  20,  70 
6    in  case  of  bankruptcy,  71,  2 
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PARTIES  TO  ACTIONS,  in  actions  bx  bbmcto— (coitftnuerf.) 
I.  Plaintiffs y  who  to  be — (contimted.) 

7.  in  case  of  insolvency,  72 

8.  in  case  of  marriage^  72  to  76 
n.  Defendant,  who  to  be, 

1.  who  liable  to  be  sued  for  torts,  76 

executors,  &c.  of  deceased,  when,  20,  70 

infants,  &c.  ib. 

corporations  when,  ib.  ^ 

inhabitants  of  a  county,  ib. 

companies,  commissioner?,  public  trustees,  77 

judicial  and  other  public  officers,  78 

joint-tenants  and  tenants  in  common,  79 

who  are  liable  as  principals,  79  to  82 

against  a  partner,  or  a  third  person  concluding  with  him,  9,  64,  79 

agents,  attoi-nies,  &o.  83  to  85 

for  acts- of  animals,  82,  3 

for  injuries  to  real  property,  83 

2.  with  reference  to  the  number  of  the  parties,  86  to  89 

consequences  of  mistake,  ib. 

3.  where  the  interest  in  the  land,  &c.  has  been  assigned,  89 

4.  in  case  of  the  death  of  the  wrong-doer,  70,  89  to  91 

5.  in  case  of  the  bankruptcy  of  the  wrong-doer,  91 

6.  in  case  of  his  insolvency,  92 

7.  in  case  of  marriage,  92,  3 

statement  of,  in  declaration,  &c.  244  to  260,  266,  7,  280,  1 
decisions  on  this  point  since  2  W.  4,  c.  39,  251,  2 
PARTNERS,  (see  titles  Nonjoinder.     Parties.) 
must  all  sue  in  assumpsit,  11,  12 
when  they  need  not  sue  jointly,  ib. 
when  they  may  sue  each  other,  39  to  41 
how  to  sue  in  case  of  bankruptcy,  23,  4 
survivor  to  sue,  .19 

when  survivor  may  include  a  demand  in  his  own  right,  19,  202 
when  survivor  need  not  state  death  of  partner,  19,  60 
must  all  be  sued  on  a  contract,  when,  42,  &c. 
when  one  only  should  be  sued,  43 
when  survivor  to  be  sued,  60 
not  necessary  to  sue  survivor  as  such,  ib. 
when  they  should  join  in  taction  for  a  tort,  64 
against  a  partner,  or  a  third  person  colluding  with  him,  9,  64,  79 
of  joinder  in  actions  by,  &c.  201,  (see  title  Joinder.) 
covenant  between,  when  of  no  avail  against  a  creditor,  47,  48 
when  one  discharged  by  act  of  other,  ib. 

what  demand  may  be  included  or  set  off  in  action  aerainst  a  survivor.  60  202 
PART  OWNER,  ^  .      .  ^v^s 

cannot  sue  alone,  when,  9 
PART  PAYMENT, 

statute  9  G.  4,  c.  14,  s,  1  and  3,  respecting,  703 

limitation  of  action,  on  debt  on  specialties  after,  716 
PART  PERFORMANCE  (see  title  Performance. ) 

admission  of,  on  face  of  deckration,  advisable,  288,  338.  360 
PARTY  WALLS,  ,       ,        ,    uu 

assumpsit  for  contribution  to,  101 
PASTURE,  COMMON  oy,  744 
fATENT, 

remedy  for  infrmgement  of,  189 
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PATENTEE  OF  CROWN, 

when  coYenant  peculiarlj  lies  against,  118 
PAWNBROKER, 

when  he  may  sue  for  torts  to  property  in  his  possession,  150 
PAYER  AND  PAYEE, 

orescribed  forms  of  declarations  by  and  against,  724  to  720. 
PAYMENT, 

might  formerly  be  given  in  eyidcni}o*in  assumpsit  under  general  issue,  447,  74.'^ 

must  be  pleaded  specially,  507,  552,  743 

must  be  pleaded  in  action  on  a  specialty,  and  how,  482,  484,  487,  702,  743 

of  money  into  court  in  personal  actions,  719  ,^ 

varied  pl^as  of,  not  allowed,  740 

form  of  plea  of,  742 

order  of  judge  when  not  necessary,  ib. 

proceedings  by  plaintiff  after,  ib. 
PAYl^IENT  INTO  COURT  on  SEVERAL  COUNTS, 

application  of,  4  Tyr.  735 
PEER, 

plea  in  abatement  by,  457 

cannot  plead  misnomer,  450 

declaration  against,  449 

PENAL  ACTION  and  STATUTE  (see  title  Statute.)  i 

when  executor  liable  on,  90 

action  on,  when  it  may  be  against  several,  86 

when  action  lies,  112 

who  may  sue  on  it,  21,  112 

misjoinder  of  defendants,  no  objection  when,  45 

venue  in  actions  on,  271,  276 

declaration  on,  371  to  875 

no*  damage  to  be  stated  in,  418 

amendment  in^  198  i 

pleas  in,  tendency  of  a  prior  action,  453 
PENALTY, 

when  damages  beyond  it  recoverable,  118 

when  assignee  may  sue  for,  24 
PENDENCY,  I 

of  another  action,  (see  title  Auter  Action  Pendent,)  i 

PERFORMANCE,  (see  title  Condition  Precedent ) 

by  plaintiff,  of  condition  precedent,  how  he  should  state  it,  320,  1 

excuse  of,  how  to  be  stated,  321.  326 

consequence  of  omission  of  averment  of,  237 

replication  to  plea  of,  585  to  587 

pleasof,  487,  748 

when  general,  suffices,  unless  specially  demurred,  to,  743,  9  Bing.  363 
PER  FRAUDUM,  (see  title  Fraud.)  \ 

particulars  of  fraud,  when  need  not  be  stated^  582 
PER  QUOD  ACTIO  ACCREVIT. 

allegation  of,  in  debt  in  general,  362 

on  statutes,  373 
PERSONAL  ACTIONS, 

proceedings  by  original  writ  abolished.  270,  709 

statute  '2  W.  4,  c.  39,  respcctiiio;,  704,  709 
PERSONAL  PROPERTY,  (see  titlos  G'^o^ls.     Possesions.     Trespass.) 

declarations  for  injuries  to,  376  to  380 

pleas  to  injuries  to,  501,  2  r 

executors  may  sue  for  torts  to  deco:  scd,  20,  70,  715 
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PEW, 

remedy  for  obstructing  of,  when  case,  and  when  trespass,  141, 147 
declaration  for  disturbance  of,  381 
PIRAOY,  (see titles  Copyright.     Patent) 
PISCARY,  (see  title  Fish  and  Fishery.) 
PLAGE,  (see  title  Venue.) 

what  courts  take  judicial  notice  of,  218 
when  not  material,  (see  title  Venue,)  860,  894 
part  in  one  county,  and  part  in  another,  708 
PLAINTIFFS. 

who  to  be,  (see  title  Parties. ) 

may  use  the  word ''  plaintiff'^  after  having  once  mentioned  name,  248,  note  (5), 
256 
PLEADING  DOUBLE, 

rule  for,  563,  728 
PLEADING  OVER,  what  it  aids,  671,  2  Crom.  &  M.  229,  671 

Reg.  Gen.  Hil.  T.  W  4,  respecting,  741 
PLEADINGS  IN  GENERAL,  710 

parties  to  an  action,  who  to  be,  &o.  (see  title  Parties,) 
form  of  actions,  &c.  (see  title  Actions.) 
joinder  in  action,  (see  title  Joinder.) 
election  of  actions,  (see  title  Flection  of  Actions.) 
of  pleading  in  general,  213,  14 

definition  of,  statement  of  fia<st8  and  not  argument  or  law,  ib.  540 
I.  whaJt  facts  necessary  to  be  stated  and  what  not,  214  to  232 
1st,  not  facts  of  which  courts  will  take  notice,  214  to  220 
matters  relating  to  the  king,  214,  15 
proclamations,  orders  of  council,  pardons,  war,  &c.  ib. 
matters  relating  to  the  parliament  and  statutes,  215 
ecclesiastical,  civil,  and  marine  law,  foreign  laws,  &c.  216 
common  law  rights  and  duties  and  general  customs,  ib. 
customs  of  gavelkind,  &c.  and  local  customs,  217 
terms,  calendar,  days  of  week,  &c.  217, 18 

division  of  England,  Ireland,  incorporated  towns,  ports,  Thames,  218 
meaning  of  peculiar  English  words,  ib.  219 
course  of  proceedings  in  superior  courts,  &c.  219 
privileges  of  their  officers,  220 
courts  of  general  jurisdiction,  ib. 
inferior  courts,  ib. 
2dly,  where  the  law  presumes  a  fact,  it  need  not  be  stated,  221 
8diy,  not  to  state  matters  to  be  stated  by  the  other  side,  222  to  225 
4thly,  not  to  state  mere  matter  of  evidence,  225,  540 
Sthly,  statement  of  legal  fictions,  225 
6thly,  of  duplicity,  226,  532 
7thly,  of  unnecessary  statements,  228 
8thly,  of  superfluity  and  repugnancy,  229  to  232 
n.  the  mode  of  stating  the  facts,  232  to  237 

in  general  and  vague  statement  objectionable,  232,  8 
when  no  precise  formal  words  necessary,  ib. 
precedents  to  be  followed,  ib. 
pleadings  to  be  in  English,  233 
of  certainty  in  pleading,  ib.  to  237 
when  general  pleading  allowed,  234,  235 
what  expressions  will  aid  want  of  certainty,  335,  236 
other  general  rules,  pleadings  not  to  be  insensiblei  lepilgQaat,  doubtfxd» 
argumentative,  &c.  236 

Vol.  J.  !03  * 
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PLEADINGS  IN  GENERAL— (con^twuefi?.) 

to  be  according  to  legal  effect,  805,  312 
HE.  rules  of  construction,  237  to  239 
TV.  division  of  pleading,  239 

of  the  declaration,  (see  title  Declaration,  S^c.)  240  to  421 
of  the  claim  of  conusance,  (see  title  Conusance,)  422  to  427 
of  appearance,  defence,  oyer,  and  imparlances,  (see  those  titles)  427  to  439 
of  pleas  to  the  jurisdiction,  (see  titles  Jurisdiction,)  440,  452 
of  pleas,  &c.  in  abatement,  (see  titles  (Abatement,)  446  to  466 
of  pleas  in  bar,  (see  title  Pleas  in  Bar,)  469  to  576 
sham  pleas,  541  to  545 
issuable  pleas,  510,  511 
of  replications  and  new  assignments,  (see  titles  New  AsngnmerU  and  Replica 

tions,)  577  to  650 
of  rejoinder  and  subsequent  pleadings,  (see  title  Rejoinders,  S^c.)  651,  652 
of  issues,  (see  title  Issue,)  622  to  655 
of  repleaders,  (see  title  Repleaders,)  655  to  657 
of  ^leaspuis  darrein  continuance,  (see  that  title,)  657  to  661 
of  demurrers  and  joinders,  (see  title  Demurrer,)  661 
of  pleading  between  10th  August  and  24fli  October,  730 
PLEADING  RULES,  723  to  747 

consequence  of  deviation  from,  287,  740 
pleas  in,  before,  (see  title  Plecu,)  475  to  479 
pleas  since,  479  to  520 
power  of  judges  to  make,  714 
PLEAS  IN  GENERAL, 

order  of  pleading,  and  consequence  of  non  observance  of  it,  440 
to  the  jurisdiction  of  the  court,  (see  title  Jurisdiction,)  441  to  446 
in  abatement  and  proceedings  thereon,  (see  title  Abatement,)  446  to  466 
in  bar,  469  to  574 

defined,  and  several  descriptions  of,  469 
criterion  of,  ib. 

what  facts  can  or  not  be  pleaded  in  bar,  ib. 
must  be  matter  of  defence  at  law,  not  in  equity,  ib. 
when  not  matter  of  practice,  ib. 
analytical  table  of  defences,  471 
observations  on  such  table,  472 

former  indiscriminate  use  of  general  plea,  non-assumpsit.  See.  ib. 
of  pleas  of  partial  denial,  473 

what  matters  of  defence  allowed  to  be  pleaded  specially,  ib. 
division  of  the  subject  of  pleas  in  bar,  474,  475 

I.  Of  the  several  pleas  in  bar  in  each  action,  and  when  must  be  special,  474 
First,  Before  the  recent  rules  relating  to  pleading,  475  to  512 
in  assumpsit,  (see  title  Assumpsit,)  475  to  481 
general  observations  respecting,  475,  476 
non-assumpsit  when  formerly  requisite  or  sufficient,  476  to  479 
when  to  plead  specially,  479 
in  debt,  (see  title  Debt,)  481  to  456 

1,  on  simple  contract,  481 

2,  on  specialties,  481  to  485 

3,  on  records,  485,  486 

4,  on  statutes,  486 

in  covenant,  (see  title  Covenant,)  486  to  488 
in  account,  (see  title  Account,)  488 
in  detinue,  (see  title  Detinue,)  486 
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I.  Of  the  several  pleas  in  bar,  &c. — (continued.) 

in  actions  by  or  against  executors,  &o.,  489 

against  beir  or  devisee,  490 

in  case,  (see  title  Case,)  490  to  498 

in  actions  for  slander  in  particular,  491  to  497 
when  and  how  to  ju^ifj  specially,  494  to  497 
plea  of  recaption  in  case  for  an  escape,  497 
of  pleading  specially  in  case,  498 
in  trover,    (see  tide  Trover,)  498,  9 
in  replevin,  (see  title  Replevin^)  499 
in  trespass,  (see  title  Trespass^)  500 
the  general  rule,  ib. 
to  persons,  501 
to  personal  property,  502 
to  realty,  502  to  506 

when  the  general  issue  authorized  by  statute,  506,  7 
in  ejectment,  (see  title  Mjectmenty)  507 
when  advisable  to  plead  specially  or  only  the  general  issue,  ib. 
when  advisable  not  to  plead  specially,  508 
matter  of  estoppel,  when  to  be  pleaded,  509 
all  defences  should  be  pleaded,  ib.  743 
when  sufficient  to  prove  part  of  ground  of  defence,  510 
of  suffering  judgment  by  default  as  to  part,  ib. 
of  issuable  pleas,  510  to  512 
Secondly,  Since  the  recent  rules,  512 

statement  of  prescriptive  rights  in,  under  2  &  3  W.  4,  c.  71,  B.  5,  512, 

713 
pleadings  in  particular  actions  by  Reg.  Gen.  Hil.  T.  4  W.  4,  512  to 
520,  738  to  745 
I.  In  assumpsit,  513 

non  assumpsit,  what  to  put  in  issue,  513  to  514,  742 
n.  In  covenant  and  debt,  518 

non  est  factum,  what  to  put  in  issue,  ib.  743 
m.  In  detinue,  ib. 

non  detinetf  what  to  put  in  issue,  ib.  743 
IV.  In  case,  518,  19 

not  guilty,  what  to  put  in  issue,  518,  744 
instances  in  elucidation  of  this  rule,  519 
matters  in  confession,  and  avoidance  to  be  pleaded  specially, 
-       ib.  744 
.  V.  In  trespass,  520 

designation  of  closes  by  abuttals  in,  ib.  744 
plea  of  not  guilty,  ib.  755 
recovering  pro  tanto  on  proof  of  part  of  plea,  ib. 
11..   Of  the  qualities  of  pleas  in  bar, 

1,  must  be  conformable  to  the  count,  &c.  22,  522 

if  not,  when  plaintiff  may  sign  judgment,  ib. 

2,  should  answer  the  whole  charges  with  the  exception  of  matter  of  aggrava* 
tion,  523 

3,  must  answer  all  assumed  to  be  answered,  and  no  more,  523  to  525 

4,  must  deny  or  confess  and  avoid  the  facts  pleaxled  to,  and  herein  of  giving 
color,  and  of  pleas  amounting  to  the  general  issue,  525  to  532 

5,  must  be  single,  535 

6,  must  be  certain,  533  to  539 

7,  must  be  direct  and  positive  and  not  argumentative,  589 
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n«  Of  the  qtudities  of  pleas  in  bar — {contmued.) 

8,  must  be  capable  of  trials  540 

9j  must  be  tame,  and  not  too  krge,  and  herein  of  sham  pleas,  541  to  544 
m.  Boles  of  construction, 

1,  oonstmction  against  the  plea  when  ambiguous,  445 

2;  if  bad  in  part  considered  bad  for  the  whole,  546 

8,  when  surplusage  or  repugnancy  vitiateSt  547 
rV.  Of  the/orww  and  parts  of  pleas  in  bar, 

analytical  table  of  the  parts,  548 

general  form  given,  ib. 

1,  title  of  the  court,  549 

2,  title  or  date  of  time,  ib.  455 

when  a  special  title  proper,  ib. 
8,  names  of  the  parties  in  margin,  550 

4,  the  commencement  of  the  plea,  ib. 

name  of  the  defendant,  ib. 

appearance  in  person  or  attorney,  550  to  552 

defence,  ib. 

by  what  attorney,  &;o.  551 

to  a  part  of  cause  of  action,  552 

to  several  counts,  &c.  and  as  to  the  qwB  sunt  eadem,  552 

forms  of,  as  prescribed  by  Keg.  Oen.  HiL  T.  4  W.  4,  leg.  9, 

554.  741 
actionem  non  unnecessary,  ib.  741  * 

no  formal  defence  requisite,  555,  ib. 
by  leave  of  the  court,  &c.  not  essential,  ib. 

5,  the  body  of  the  plea,  555,  556 

6,  the  conclusion,  556 

when  to  conclude  to  the  country,  ib. 
when  with  a  verification,  557 
when  to  the  record,  558 

Srayer  of  judgment,  ib. 
efects  in  conclusion,  when  aided,  559 
y.  Of  several  pleas  in  bar  under  statute  Ann,  560  to  565 

in  general,  ib. 

confined  to  courts  of  record,  560 

what  double  pleas  allowed  in  court  of  record,  560  to  562 

not  allowed  in  inferior  court,  228,  560 

each  plea  must  be  valid  in  itself,  562  to  568 

form  of,  in  general,  ib. 

one  will  not  prejudice  the  other,  568 

rule  to  plead  double,  ib. 

of  several  pleas  since  Beg.  Oen.  Hil.  T.  4  W.  4,  (see  tide  Several 
PleaSt)  ib. 

costs  of,  ib. 
VL  Of  pleas  by  several  defendants,  565  to  568 

when  they  may  join  or  must  sever,  566 

consequences  of  their  joining,  ib. 

form  of  plea  by  several,  ib. 

replication  and  demurrer,  &c.  ib; 
dejects,  in  pleas,  when  aided,  and  how,  (see  title  Defects.)  568,  671 
ov  PLiAS  IN  BAB  IN  BEPLEViN  (scc  titles  Replevin,    JRepltcatian.) 
OF  PLEAS  PUIS  DABBBiN  CONTINUANCE,  and  pending  actions,  (see  tide  Phu 

Darrein,  Sfc, )  ' 

ov  PLEAS  OF  SET-OFF,  (sec  tide  Setoff,)  568  to  576 
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PLEDGES, 

not  neeessary,  236,  420,  421,  731 
PLENB  ADMINISTRAVIT,  (see  title  JSxeeutar.) 

plea  of,  489 

replication  to,  589 

of  taking  judgment  of  assets,  quando,  &c.  ib.  490 
PLUMES  WRITS, 

may  be  directed  into  other  counties,  729 
POINTS  OP  ARGUMENTS, 

statement  of,  in  demurrer  books,  784 
in  writ  of  error,  ib. 
POLICEMAN, 

acquittal  of,  in  action  for  tort,  when  entitled  to  costs,  88 
POLICY  OF  INSURANCE, 

assumpsit  lies  on,  101 

debt  lies  on,  110 

covenant  lies  on,  116 

alternative  allegation  allowed  in  declaration  on,  237,  617^  748 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  ib.  742,  743 

several  counts  on,  when  allowed,  789 
POOR  RATES, 

replevin  lies  to  try  legality  of,  164 

if  irregularity  in  distress  for,  party  not  a  trespasser  ab  initio,  180 

general  avowery  for,  499  ^ 

general  issue  in  trespass,  502 

de  injuria  to  avowry  for,  608 
PORT  DUTIES, 

assumpsit  lies  for,  101 

debt  lies  for,  109 
PORTS, 

extent  of  judicially  taken  notice  of,  when,  218 
POSSESSION, 

what  sufficient  to  support  action  for  tort,  61,  62,  128,  129 

when  essoBtial  to  support  trespass  as  to  personalty,  168  to  170 

as  to  real  property,  175  to  177 

when  and  how  to  declare  upon  plaintiff 's,  379  to  383 

defendant'  b,  383 

plea  of  not  guilty  not  put  in  issue,  520,  744 
POUNDAGE, 

assumpsit  lies  for,  101 
POUND-BREACH, 

remedy  for,  138 
POUND-KEEPER, 

when  not  liable  to  be  sued,  80,  181 
PRACTICE, 

when  matter  of  not  pleadable,  449 
PRiECIPE  AND  ORIGINAL  WRIT, 

abolished  in  personal  actions,  241,  709 
PRiEDICTUS,  237,  note  (e) 
PRiEMUNIRB, 

plea  of  outlawry,  if  plaintiff  under,  448 
PRAYER  OF  JUDGMENT, 

in  a  plea,  general  rule,  460,  558,  741 

when  not  necessary  in  a  plea,  559,  741 
PRECEDENT  CONDITION,  (see  tiUe  Condition  Precedent.) 
PRECEDENTS  in  PLEADING, 

why  to  be  adhered  to,  96,  232 
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PRECLUDI  NON, 

what  part  of  replication  so  termed,  601 

how  to  be  framed,  if  to  a  part  of  plea,  ifo. 

form  of,  now  unnecessary,  741 
PREMATURE  ACTION,  (see  title  AuUr  Action  Pendent.) 

consequences,  453,  4 

plea  of,  though  not  usual,  453 
PREMIUMS  OP  INSURANCE, 

who  liable  to  be  sued  for,  36 

count  for,  in  action  on  policy  of  insurance^  739 
PREROGATIVE,  (see  title  Eing,) 
PRESCRIPTION 

how  to  be  stated,  386 

how  to  be  pleaded  since  stat.  2  &  3  W.  4,  c.  71,  512,  713 

showing  title  by,  when  general  allegation  enough,  and  how  proved,  379  to  383 
713 

variance  in,  386 

freeholder  to  prescribe,  copyholder  when  not,  505,  6 

who  may  join  in,  567 

statute  2  &  3  W.  4,  o.  71,  shortening  time  of,  712  to  714 
PRESERVE, 

frightening  game  from,  142 
PRESUMPTION, 

restriction  of,  by  2  &  3  W.  4,  c.  71,  s.  6,  714 
PRINCIPAL  AND  AGENT,  (see  titles  Agent.     Master,     Owner,  ^c.) 

when  they  may  sue,  G  to  8 
PRINCIPAL  AND  SURETr,  (see  titles  Guarantee.     Surety.) 
PRINTED  EVIDENCE, 

amendment  of  variances  in,  704 
PRIOR  ACTION, 

judgment  in,  must  be  pleaded  specially,  499 
PRIORITY  OP  POSSP]SSION, 

when  sufficient  to  enable  plaintiff  to  recover  in  ejectment,  479^ note  (*) 
PRISONER,  (see  title  Bescue.) 

declaration  against,  in  custody  of  sheriff,  &c.  281,  713 

pleas  by,  733 
PRIVILEGES, 

enactment  of  2  W.  4,  c.  39,  respecting,  708 

remedy  for  arresting  a  privileged  person,  188 

of  what  the  court  will  take  notice,  without  pleading,  220 

if  improperly  stated,  will  not  be  rejected  as  surplusage,  ib. 

of  person,  plea  of  (see  title  Abatement,)  443,  4 

how  plea  concludes,  460 
PRIVITY  OF  ESTATE  and  CONTRACT,  (see  title  Debt.) 

nature  of,  270,  271 

when  executor  may  sue  on,  22 
PROCEEDINGS  in  ERROR, 

delivery  of,  735 
PROCESS,  (see  titles  Prcecipe.     Writ.) 
PROCHEIN  AMI,  (see  titles  Guardian.     Infant.) 

of  declaring  by,  284 

of  pleading  by,  428,  449 
PROCLAMATIONS, 

courts  ex  officio  take  notice  of,  214 
PROFERT.  (see  title  Oy&r. ) 

the  nature  and  form  of  it,  365,  366 

when  a  profert  or  an  excuse  for  omission  necessary,  ib. 

when  advisable  to  add  several  counts,  when  doubtful  if  it  can  be  made,  410 


INDEX/  827 

PROFERT,  (see  title  Oyer,)— (continued.) 

at  the  end  of  declaration  of  letters  testamentary,  &o.  420 

omission  of,  only  ground  of  special  demurrer,  366^  420 

whether  an  unnecessary  profert  entitles  the  other  party  to  oyer,  366,  430 

variance  in  setting  on^  how  taken  advantage  of,  483 
PROFITS  A  PENDRE. 

chriins  to  rights  of,  how  limited,  713 
PROLIXITY, 

when  short  pleading  allowed  to  avoid  it,  228,  304,  535 

discountenanced^  304 
PROMISE, 

day  of,  when  material,  257 

by  infant,  confirmation  of,  703 
PROMISSORY  NOTE,  (see  title  Bill  of  Exchange,) 

assumpsit  lies  on,  101 

when  debt  lies  on,  103,  109,  113 

variance  in,  308,  9 

pica  of  non  assumpsit  to,  inadmissible,  515,  743 

prescribed  forms  of  declaration  on,  723  to  726 
PROOF   OF  DOCUMENTS, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  736,  737 
PROPERTY, 

what  sufficient  in  personal  property  to  support  trespass,  168  to  170,  (see  title 
Possession, ) 

what  sufficient  in  real  property,  (see  title  Possession,)  175  to  178 

pleadable  in  abatement  or  bar  in  replevin,  446 
PRO  TANTO, 

costs  when  plaintiff  recovers  in  part,  393 

when  defendant  may  have  a  verdict  for,  520,  614,  615 
PROTESTANDO, 

defined,  &c.  616 

nature  and  utility  of  it,  ib. 

replication  protesting  delivery  of  a  pipe  of  wine  in  satisfaction,  ib. 
protesting  a  writ  and  warrant,  &c.  ib. 

what  matter  might  be  protested,  ib. 

defect  in,  consequences  of,  617 

abolished  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  12,  669,  618,  741 
PROUT  PATET  PER  RECORDUM, 

when  necessary  to  be  alleged,  371 

omission  of,  how  to  be  objected  to,  ib. 

when  to  conclude  with,  559 

does  not  bind  the  exact  description,  371 
PROVISO,  (see  title  Condition.) 

in  statute,  when  to  be  stated,  &c.  in  pleading,  223,  372 

in  other  instruments,  223 

in  contracts,  309 

in  specialties,  367 
PROVISIONAL  ASSIGNEE, 

when  not  lijible  for  fraud,  55,  note  (i) 
PUBLIC   INJURY, 

where  no  action  lies, 
PUIS  DARREIN  CONTINUANCE, 

plea  of,  when  proper,  667,  8 

pleas  of, 

in  general,  ib.  to  661 

how  to  plead  matter  arising  pending  suit  and  before  issue,  667 

after  issue,  ib. 

whnt  mafters  so  pleadable,  667,  8 
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PUIS  DARREIN  CONTINUANCE— (eronrinM€</.) 

is  not  a  departure,  650 

are  in  abatement  or  in  bar,  658 

time  of  pleading  them  before  Reg.  Gen.  Hil.  T.  4  W.  4,  659,  660,  738 
in  bank,  ib. 

at  nisi  prius,  and  when,  ib. 
since  the  new  rules^  659 

requisites  of,  658 

forms  of,  ib. 

how  pleaded,  and  proceedings  thereon,  ib.  661,  738 

when  may  be  set  aside,  ib. 

affidavit  that  matter  arose  within  eight  days,  660,  738 
PURCHASER,  (see tides  Goods  Sold.     Sale.) 

of  a  freehold  or  a  term,  how  to  declare  on  a  lease,  363 
QUARJE  CLAUSUM  FREGIT, 

statement  of  abuttals  in  trespass  for,  279,  394,  520,  744 

effect  of  plea  of  not  guilty  in  trespass  for,  744 
QU^  SUNT  EADEM, 

of  this  allegation  in  conclusion  of  a  plea,  555— 3  Tyr.  152 

in  case  of  a  united  plea  to  several  diiSerent  trespasses,  554^  6 
QUANTUM  MERUIT  COUNT, 

virtuaUy  abolished,  288,  341,  2,  739 

in  debt,  ib.  362 
QUANTUM  VALEBANT  COUNT. 

in  assumpsit,  virtually  abolished,  288,  341,  2,  739 

in  debt,  ib.  362 
QUARE  IMPEDIT, 

executor  may  sue  in,  69 
QUARTER  SESSIONS, 

description  of,  in  pleading,  (see  3  Tyr.  158) 
QUIT  RENT,  (see  5  Went.  152,  3) 
QUI  TAM,  (see  title  Penal  Statute,) 

when  necessary  so  to  declare,  112,  372 
QUOD  RESPONDEAT  OUSTER, 

judgment  of,  466 
RATES,  (see  titles  Poor  Bate.     Port  Duties.     Toll, ) 

when  replevin  lies  to  try  legality  of  distress  for,  164 
READINESS,  (sec  title  Condition.) 
REAL  PROPERTY, 

when  executor,  &c.  may  sue  for  torts  to,  20,  70,  716 

case  for  injuries  to,  when  proper,  139  to  143 

trespass  for  injuries  to,  when  proper,  139,  173 

trover  does  not  lie  for,  146 

detinue  does  not  lie  for,  121 

what  possession  of,  sufficient  to  support  action  for  injury  to,  62,  175  to  177 

queer e  if  indebitatus  count  lies  for,  341,  note  (x) 

declaration  for  injuries  to,  379  to  383 

how  described,  376 
REBUTTERS, 

nature,  &c.  of,  655 
RECEIVER,  62, 175 
RECITING, 

pleadings  must  not  state  facts  by  way  of  recital,  237 

statement  of  contract  by  way  of  recital,  not  correct  in  declaration,  302 

injury  in  trespass  must  not  be  stated  by  way  of  recital,  387 
RECOGNIZANCES  op  BAIL, 

what  the  best  remedy  on,  111 

declaration  on  it,  370 
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ElECOQNIZANCES  of  BAIL^continued.) 
prout  patet  per  recordum,  371 

replication  to  a  plea  of  no  capias  ad  satisfaciendum,  588 
to  plea  of  set-off  on,  583 
RECORD,  (see  title  Nul  tiel  Record.) 

assumpsit  does  not  lie  on,  103 

action  on  English  and  foreign  judgment,  (see  title  Judgments.) 

debt  lies  on,  111 

when  trover  does  not  lie  for  conversion  of  it,  148 

declaration  on,  (see  title  Debt,)  370 

venue  in  actions  on,  276 

pleas  to,  485 
.  replications  to,  588 

what  matter  of  record  is  denied,  609 

variance  between,  and  written  evidence,  704,  719 
RECOVERS,  FORMER,  (see  tiUes  Former  Recovery.     Judgments.) 
aECTOR, 

remedy  against  representatives  of,  for  dilapidations,  91,  141 
REFERENCE  to  DEED,  (see  title  Prof  en.) 

statement  of  it,  363 
REGISTER. 

trover  lies  by  owner  of  ship  not  registered,  151 
REJOINDERS, 

defined,  651 

governed  by  the  same  rules  as  pleas,  ib.  ^ 

must  not  depart  from  the  plea,  (see  title  Departure,)  ib.  645 

cannot  obtain  leave  to  rejoin  double  or  several  matters,  651 

similiter,  and  form  of,  ib. 

conclusion  with  verification,  when  necessary,  &c.  652 

conclusion  to  rejoinder  denying  several  matters,  ib. 
RELATIVE  RIGHTS, 

remedy  for  injuries  to,  134 

declarations  for  injuries  to,  379 
RELEASE, 

lessor  of  plaintiff  cannot  release  action,  when  192,  n.  (i)  658,  n.  (/?)  743 

might  formerly  be  given  in  evidence  in  assumpsit  under  the  general  issue,  478 
but  now  must  be  pleaded,  515,  743 
in  case  and  trover,  491,  598 

must  be  pleaded  in  actions  on  specialty,  482,  485,  541,  note  (h) 
in  covenant,  487 
on  records,  486 
in  trespass,  491,  506 

replications  to  plea  of,  in  assumpsit,  582 
in  debt,  584 
in  trespass,  597 

puis  darrein  continuance,  plea  of,  (.see  title  Puis  Darrein,  Sfc.)  658 

fraudulent  release,  when  Court  will  relieve  against,  ib.  note  (p) 

fraudulent  release  destroyed  by  accident,  when  bad,  541,  note  (b) 
REMAINDERrMAN, 

within  32  Hen.  8,  o.  34,  117 

action  by,  against  tenant  for  life  taking  away  trees,  &c.  149 

may  sue,  when.  16,  62,  63,  148,  149,  175 

trespass  by,  175 

declaration  by  reversioner,  and  when  bad  afler  verdict,  682 
REMITTITUR. 

when  plaintiff  may  enter,  in  debt,  114 

vvlien  entering  may  avoid  misjoinder,  206 

whcu  to  be  entered  as  to  damages,  371,  339 

Vol.  1.  104 
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BENT^  (see  titles  Distress,     Landlord  and  Tenant,) 

recoverable  by  whoni;  16  to  20 

executor  of  tenant  for  life  may  sue  for,  when,  102 
against  whom,  49 

of  suing  executor  for,  204,  205,  367,  368 

how  recoverable  iu  assumpsit,  (see  title  Use  and  Occupationy)  105 

bond  for,  no  extinguishment,  and  plaintiff  may  sue  in  assumpsit,  i)>. 

tortiously  received,  assumpsit  lies  for,  100 

how  recoverable  in  debt,  49,  109,  112 
when  not,  49,  113 

debt  peculiar  remedy,  where  an  eviction  from  part  Of  premises,  112 

how  recoverable  in  covenant,  49,  116,  117,  118 
when  not,  49,  118 

declaration  for,  by  or  against  assignee,  &c.  of  lessor  or  lessee,  863,  868,  369 

when  advisable  to  sue  in  debt  for,  209 

when  advisable  not  to  distrain,  145 

when  advisable  to  distrain  for  rent-charge,  209 

avowry  or  cognizance  for,  600 

pleas  in  bar  to,  591,  613 

pleas  to  debt  for,  482 

pleas  of  distress  for,  in  trespass,  502,  565 
RENT  CHARGE, 

debt  lies  for,  110,  119 

covenant  does  not  lie  against  assignee  of  grantor  of,  119 

when  advisable  to  distrain  for,  209 
REPETITION, 

of  time  still  essential,  266 
REPLEADER, 

when  awarded  in  case  of  an  inmialierial  issue,  655 

when  granted  before  trial,  ib. 

denial  of  it,  when  error,  656 

judgment  and  proceeding  de  novo,  ib. 

no  costs  are  payable  by  either  party,  ib. 

not  after  a  default  at  nisi  prius,  ib. 

when  not  after  demurrer,  &c.  ib. 

distinction  between  it  and  judgment  non  obstante  verdicio,  ib. 
REPLEVIN,  ACTION  OF, 

parties  to  action  on  replevin  bond,  9,  16 

when  the  action  lies  in  general,  and  defined,  162 

the  nature  of  the  action,  ib. 

1.  for  what  property  in  lies,  163 

2.  the  plaintiff^s  interest,  163,  164 

3.  the  injury,  164 

the  pleadings,  judgment  and  costs  in,  in  general,  165 
declaration, 

title  of  court  and  term,  262  to  267 
venue  in,  (see  title  Ventie,)  268 
commencement,  280 
statement  of  the  property,  377 

plaintiff's  property  therein,  378  to  385 
in  case  of  husband  and  wife,  74 
the  injury,  388 
damages,  &o.  395 
conclusion,  10,  418,  419 
pledges  now  to  be  omitted,  420 
pleas,  avowries,  and  cognizances  in, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  740  . 
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REPLEVIN.  ACTION  0¥^{continued.) 

plea  in  abatement  or  bar  of  property^  &c.  446 
non  cepit,  when  proper,  499 

evidence  under  it,  lb. 
cepit  in  alio  loco,  ib. 
not  guilty,  when  allowed,  600 
avowries,  &c.  for  rent,  &o.  ib. 

by  tenants  in  common,  joint  tenants,  &o.  12,  64,  500 
words  of  avowry  instead  of  cognizance  not  material,  530 
pleas  in  bar  to  avowries  and  cognizances,  &c. 

may  plead  in  bar  several  pleas,  501,  649 
de  injuria  improper,  606,  note  (c),  note  (y) 
no  new  assignment  permitted,  687 
to  a  plea  of  cepit  in  alio  loco,  591 
.denial  of  defendant's  being  bailiff,  ib. 
to  an  avowry  for  rent,  ib. 

denial  of  the  tenancy,  ib. 
payment  of  ground  rent,  &o.  ib. 
eviction,  ib. 

nil  habuU  a  bad  plea,  ib. 
rien  in  arrcrty  ib. 
tender,  ib. 
to  an  avowry  damage  feasant,  ib. 
denial  of  defendant's  title^  ib. 
a  demise  from  defendant,  ib. 
right  of  common,  ib. 
right  of  way,  592 
defect  of  fences,  ib. 
abuse  of  difitress,  ib. 
REPLEVIN  BOND, 
debt  lies  on,  110 
case  for  not  taking  replevin  bond,  188 

taking  insufficient  pledges,  ib. 
declaration  for,  885 
stating  breach  of  condition  in,  869 
assignee  of,  may  sue,  16 
who  may  join  as  parties  to  actions  on,  9,  16 
REPLICATIONS, 

to  pleas  to  WiQ  jurisdiction f  (see  title  Jurisdiction,  Pleas  to.) 
to  pleas  in  ahatement,  (see  title  Abatement,  Pleas  in.) 
to  particular  pleas  in  abatement, 
to  plea  of  coverture,  449 
to  a  plea  to  the  count,  of  variance,  450 

if  oyer  craved,  plaintiff  may  sign  judgment,  ib. 
or  apply  to  court  to  set  it  aside,  ib. 
to  a  plea  to  the  writ,  ib. 
to  a  plea  of  variance  or  misaddition,  451 
when  plaintiff  may  sign  judgment,  ib. 

apply  to  court  to  set  it  aside,  ib. 
to  a  plea  of  another  action  pending,  454 

cannot  discontinue  first  to  support  the  second,  ib. 
to  a  plea  improperly  entitled,  &o. 
may  sign  judgment,  456 
may  apply  to  court  to  set  it  aside,  ib. 
•  may  demur,  ib. 

or  allege  the  imparlance  as  estoppel,  ib. 
how  objection  waived,  ib. 
to  a  plea  of  misnomer,  468 
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IIEP  Lie  ATIONS— (conimttarf. ) 

to  a  plea  of  nonjoinder,  464,  467 
in  general, 

form  and  requisites  of,  lb. 
to  pleas  in  bar, 

general  observations,  577 
election  of  several,  when,  578 
in  denial  as  do  injuria,  when  admissible,  579 
analytical  view  of,  580 
1,  oi  the  different  replications,  581  to  598 
in  assumpsit,  581  to  584 

to  a  plea  of  infancy,  581 
coverture,  ib. 
alien  enemy,  ib. 
insolvent  debtor's  act,  &o.  ib. 
illegality  in  the  contract,  &c.  ib. 
tender,  ib. 

accord  and  satisfaction,  582 
arbitrament,  ib. 
judgment  recovered,  &o.  ib. 
release,  ib. 
set-off,  ib. 

court  of  conscience  act,  583 
statute  of  limitations,  ib. 
in  debt,  584  to  589 

on  simple  contract,  584 

on  specialty,  ib. 

of  replications  and  suggestions,  &c.  under  8  &  9  W.  3, 

c.  11.  584  to  588 
prescribed  form  of,  to  a  plea  of  stat.  lim.  by  3  &  4  W. 

4,  c.  42,  s.  5,  588,  716 
on  records,  588 
on  statutes,  ib. 
in  covenant,  589 

in  actions  against  executors  and  administrators,  ib. 
in  actions  against  an  heir,  &%.  590 
in  actions  on  the  case,  ib. 
in  general,  ib 

when  de  injuria  sufficient,  ib. 
in  replevin, 

de  injuria  improper,  591,  606 
to  a  plea  of  cepit  in  alio  loco,  591 
denial  of  defendant's  being  bailiff,  ib. 
to  an  avowry  for  rent, 
denial  of  tenancy,  ib. 
payment  of  ground-rent,  &;o.  ib. 
eviction,  ib. 

nil  kabuit  a  bad  plea,  ib. 
rien  in  arrere,  ib. 
tender,  ib. 
to  an  avowry  damage  feasant,  591 
denial  of  defendant's  title,  ib. 
a  demise  from  defendant,  ib. 
right  of  common,  ib. 
right  of  way,  592 
defect  of  fences,  ib. 
traverse  of  distress  while  damage  feasant,  ib.  1 

abuse  of  distress,  592 
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REPLICATIONS— I.  Of  thQ  different  replications— (continued.) 
in  trespass^ 
to  porsons^ 

when  de  injuria  sufficient^  592 
when  plaintiff  must  reply  specially,  592,  593 
where  he  must  new  assign^  593,  631,  635 
where  he  can  only  take  issue  or  part  of  ploa^  593 
to  personal  property,  594 
when  de  injuria  sufficient,  ib. 
when  not;  ib. 

when  the  replication  should  be  special,  ib. 
when  the  plaintiff  can  only  take  issue  on  part  of  the  plea,  ib. 
to  real  property, 

to  a  plea  of  liberum  tenenentum, 

1.  when  general  denial  sufficient^  595 

2.  title  derived  from  defendant,  ib. 

3.  title  derived  from  a  prior  owner,  ib. 

4.  new  assignment  of  abuttals,  &c.  ib. 

when  plaintiff  may  deny  defendant's  authority  as  servant,  ib. 
to  a  plea  of  license,  596 

defect  of  fences,  ib. 
right  of  common,  ib. 
right  of  way,  597 
to  a  plea  of  any  matter  in  discharge,  ib. 
•  .    in  nature  of  new  assignments,  635 
to  new  assignments,  641 
n.  Of  the  forms  of  replications  and  particular  parts, 

title  of  the  court  and  time  of  pleading  since  Heg.  Gen.  Hil.  T.  4  W.  4  598, 
738   . 
imparlance  and  suggestion  when  formerly  proper^  ib. 
to  a  plea  concluding  to  the  country,  599 
of  the  similiter  in  general,  ib. 
to  a  plea  of  nul  tiel  record,  or  stating  a  record,  600 
to  a  special  plea  concluding  with  a  verification,  601 
the  commencement  of  the  replication,  ib. 
matter  of  estoppel,  ib.  602,  604 
of  the  precludi  non,  ib.  602,  741 

form  where  the  replication  only  answers  part  of  the  plea,  ib. 
form  where  it  answers  separately  different  parts,  602 
form  where  th^  replication  answers  several  pleas^  ib. 
the  body  of  the  replication, 

no  venue  to  be  stated,  602,  741* 
a  statement  of  matter  of  estoppel,  603,  604 

when  the  ground  of  demurrer^  ib. 
denial  of  the  plea^  604 

of  the  whole  plea,  de  injuria,  605 
when  allowed,  &c.  605  to  610 

the  form  of  it,  610 
denial  of  only  part  of  the  plea,  611  to  622 
on  what  fact,  611  to  616 
the  mode  of  special  denial,  616  to  622 
a  denial  and  stating  a  breach,  622 
confession  and  avoidance,  622  to  624 
instances  of,  ib. 

form  and  requisites  of  these  replications;  623 
new  assignment,  (see  title  New  Assignment^)  624 
the  conclusion  of  the  replication, 
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REPLICATIONS — (continued.) 

n.  Of  the  forms  of  replications  and  particular  parts — {continued.) 

in  particular  instances,  599  to  602,  641 

when  it  should  be  to  the  country,  641 

of  a  replication  concluding  with  a  ti-averse,  ib. 

when  a  particular  fact  is  denied,  544 

when  with  a  verification,  ib. 

when  it  must  be  of  new  matter  as  stated,  ib. 

when  it  need  not,  ib. 

estoppel,  ib. 

prayer  of  judgment,  ib.  643 

consequences  of  mistake,  643 

signature  of  counsel,  ib. 
m.  The  qualities  of  i-eplications, 

in  many  respects  similar  to  those  of  a  plea,  543 

1,  must  answer  so  much  of  plea,  as  it  professses  to  answer,  ib. 

2,  must  not  depart  from  the  declaration,  (see  title  Departure^)  644 

Instances  of  departure,  ib.  to  648 
how  to  be  objected  to,  648 
8,  must  cont^n  matter  of  estoppel,  or  traverse,  or  confess  and  avoid. 
648 

4,  must  be  certain,  &c.  ib 

5,  must  be  single,  649 

duplicity  defined,  ib. 
why  objected  to,  ib. 
cannot  obtain  leave  to  reply  double,  ib. 
when  it  may  put  in  issue  several  facts,  650 
may  reply  one  matter  as  to  part,  and  another  as  to  residue,  ib. 
when  may  state  several  breaches  under  statute,  ib. 
replication  to  a  plea  of  set  ofif.  ib. 
must  be  objected  to  by  special  demurrer,  ib 
REPUGNANCY, 

what,  and  how  far  objectionable,  229  to  232 
REPUTATION,  (see  title  Slander.) 
remedy  for  injuries  to,  134 
declaration  for  libel  or  slander,  393 
REQUEST, 

when  will  bo  implied,  350, 351 

when  platnttff^*s  request  to  be  averred  in  declaration,  330 
form  of  allegations,  and  difference  between  general  and  special  request,  ib.  331 
consequence  of  mistake,  ib.  679 

when  defendant's  request  necessary  to  be  stated  in  eoramon  counts,  341 
in  count  for  goods  sold,  345 
money  lent,  349 
money  paid,  350 
to  remove  a  nuisance,  when  to  be  stated,  83,  389 
demand  to  create  a  conversion  in  trover  (sep  title  Trover^)  156 
RESCUE, 

remedy  for,  138 
plea  justifying  battery  for,  638 
RESIDENCE, 

affidavit  of,  to  plea  of  nonjoinder,  467,  716 
RESPONDEAT  OUSTER, 

judgment  of,  on  plea  in  abatement,  464  to  468 
RESPONDEAT  SUPERIOR.  84.  79,  83.  84 
RETAINER  by  an  EXEJUTOR  ^see  title  Executor.)       , 
when  to  be  pleaded,  489 
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RETURN, 

to  wit,  debt  lies  on,  112 
iiEVERSION  (see  titles  Assignee.     Title,) 

property  in,  remedies  for  injuries  to,  63,  134,  139,  179 
when  revisionor  may  sue,  63,  116,  179 
action  of  trespass  or  ejectment  for,  116,  179, 190 

declaration  for  to  personal  property,  380 

to  real  property,  381,  392 
RIENS  EN  ARRERE, 

plea  of,  in  debt,  482 

in  covenant,  a  bad  plea,  487 

plea  in  bar  of,  in  replevin,  691 
RIEN  PER  DESCENT  or  DEVISE, 

plea  of,  490 

replication  to  it,  590 
RIGHT  (see  Tide.) 

of  way,  plea  of  not  guilty  to,  how  to  operate.  744 
RIOT  ACT,  ^ 

remedy  upon,  143,  7  &  8  Geo.  4,  c.  31 
RULE  OP  COURT  (see  tiUe  Order,) 
SAID,  ' 

when  it  does  not  refer  to  last  antecedent.  239 
SAILOR, 

when  he  may  sue  for  share  of  profits  of  a  voyaf^e,  40 
SALE  (see  titles  Goods  Sold.      Vendor  and  Purchas&r.) 

what  a  variance  in  statement  of  a  cdhtract  of.  308  to  317 
SCIENTER, 

when  material  to  bo  stated  and  proved,  82,  133,  137,  388 

when  not,  137 

consequence  of  omission,  388 
SCILICET  (see  title  Videlicet,) 

the  effect  of  it,  317,  318 
SCIRE  FACIAS, 

when  to  be  brought  on  a  judgment  or  recognizance.  111 
conclusion  of  declaration  in,  420 
when  affidavit  of  truth  of  pleas  in,  necessary,  462 
venue  in,  269 
pleas  to,  485—1  Price,  23 
SCOTLAND, 

law  of,  not  ex  officio  noticed  here,  216,  note  (o) 

Stat.  lim.  when  party  beyond,  716 
SECOND  PLEA,   ^    -^     -^      ' 

how  to  commence,  741 
SECOND  COUNT  (see  title  Several  Counts. ) 
SECTA  (see  title  Suit.) 
SECURITY,  COLLATERAL,  (see  titles  Guarantee.     Surety.) 

when  no  bar  to  an  action,  48.  105 
SEDUCTION, 

form  of  action  for,  134 
SEPARATE  MAINTENANCE, 

form  of  action  in  caae  of  non-payment  of,  104,  116 

cannot  be  replied  to  a  plea  of  coverture,  581 
SERVANTS  (see  titles  Agent.     Master  and  Servant,     Parties, ) 

when  he  cannot  sue  on  a  contract,  7 

when  he  may  sue  for  a  tort,  61,  62, 122 

when  he  is  liable  to  be  sued  on  a  contract,  84  to  89 

for  9k  tort,  Rl.  84.  85 
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SERVANTS— ( conrt'nM«i. ) 

remedy  for  debauchiog  of,  or  beating  or  enticing  away,  21,  126 

traverse  of  defendant  being,  591,  595 
SERVICE  OF  WRITS  Defective,  450  note 
SERVICEABLE  PROCESS, 

comencement  of  aclions  by,  704,*  &e. 
SET-OFF  AND  MUTUAL  CREDIT, 

in  general,  5G9 

what  deductions  allowed  at  common  law,  ib. 

what  agreement  authorizes  a  deduction  at  common  law,  available  under  general 
issue,  570 

statute  2  Geo.  2,  c.  22,  s.  18,  authorizing  sctroff,  ib. 

statute  8  Geo.  2,  c.  24,  s.  4,  extending  to  debts  by  specialty,  ib. 

setting  off  not  compulsory  on  defendant,  and  he  may  waive  it,  571 

exception,  ib. 

when  advisable  not  to  set  off,  ib: 

nature  of  debts  to  be  set  off,  and  in  what  actions  allowed,  ib. 

cannot  set  off  attorney's  bill  until  deliverod,  1  Anst.  198 

1,  must  be  mutual  debts,  and  due  in  the  same  character,  and  from  and  to 
same  parties,  ib. 

2,  must  be  mutual  debts^  not  damages,  &c.  ib. 

3,  the  debt  must  bo  a  legal  and  not  an  equitable  demand,  and  subsbting, 

572 
not  a  debt  barred  by  statute  of  limitations,  ib. 
attorney's  bill  may,  though  not  delivered  a  month,  ib. 
pendency  of  error,  &c.  ib. 
setroff,  &c.  in  cases  of  bankruptcy,  573 
modes  of  setting  off, 

must  be  pleaded,  &c.  573 
in  case  of  penalties,  ib. 
by  n  )tice  of  set-off  with  general  issue,  574 
when  a  plea  or  no>it*.e  i.s  preferable,  ib. 
in  ciwj  of  bankruptiy,  ib. 

form  and  requisites  of  a  plea,  or  notice  of  set-off,  574,  575 
if  part  plea  bad,  plaintiff  must  not  demur  to  the  whole  plea,  575 
replication,  &c. 

what  may  be  replied  to  a  plea  of  set-off,  575,  579,  582,  583 
statute  of  limitations  to  bo  specially  replied,  575 
in  debt,  584 

where  part  of  plea  is  matter  of  record,  582,  583 

conduct  plaintiff  should  pursue  on  trial,  if  plaintiff  does  not  prove  set-off, 
575 
set-off  of  cross  demands  for  costs  on  judgments,  &c.  ib. 
how  setoff  may  be  avoided  by  declaring  in  tort  or  specially,  144,  210,  289 
when  not,  295,  note  (/) 
SEVERAL  RREACIIES, 

now  allowed  under  reg.  gen.  H.  T.  4  W.  4,  227,  243,  739 
SEVERAL  COUNTS,  4U8,  (see  titles  Chunts.     Declaration.) 
use  of,  on  same  transaction  prohibited,  107,  243,  288,  399,  739 
costs  of  several  issues  how  allowed,  412,  413,  416,  740 
form  of  subsequent  counts,  413 

pleading  to  several  counts  for  same  cause  of  action,  414 
reg.  gen.  Hil.  T.  4  W.  4,  reg.  5,  0,  7,  prohibiting,  ib.  739,  740 
instances  in  declaration,  414  to  410,  739 

inpleas,  415.  410,  740 
departure  from  rules  how  t.iken  advantage  of,  416,  470 
codt  of  counts  and  pleas,  412,  410,  740 
rale  bow  construed,  416,  417,  740 
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SEVERAL   CONTRACTS,  43 

SEVERAL   DEFENDANTS,  (see  titles  Parties.     Pleas.) 
SEVERAL  PLEAS,  (see  tide  Pleas,  560  to  568 
in  general,  560  to  563 

1,  under  stat.  4  &  5  Anne,  c.  16,  ib.  701 
confined  to  Courts  of  Record,  560 

what  double  pleas  allowed  in,  560  to  562 

not  allowed  in  inferior  Courts,  560 

if  pleaded  plaintiff  may  demur,  ib. 

or  treat  same  as  a  nullity,  ib. 

each  plea  must  be  valid  in  itself,  562,  563 

each  ground  of  defence  substantially  different,  562 

form  of  pleading  a  subsequent  plea  before  Reg.  Oen.  HiL  T.  4  W.  4,  ib* 

of  the  rule  to  plead  double,  563 

2,  since  Reg.  Gen.  H.  T.  4  W.  4,  ib.  741 

when  inconsistent  pleas  may  be  pleaded,  564,  740;  741 
instances  where  several  pleas  allowed,  564^  565,  740^  741 
of  pleas  by  several  defendants,  565  to  568 
SEWERS'  RATE, 

replevin  lies  to  try  legality  of,  161 

avowry,  &c.  for,  499 

seneral  issue  in  trespass  sufficient  if  defendant  justify  seizing  for,  502 

liability  of  contractor  with  commissions  for  tarts,  77,  84 

trespass  by  commissioners  of  sewers,  176 
SHA.M  PLEASi 

in  general,  541 

what  are  so  considered,  so  that  plaintiff  may  sign  judgment,  541  to  546 

what  may  be  pleaded,  543 

consequence  of  plea  appearing  to  be  false,  541 

by  executor,  544 

plaintiff  may  amend  without  costs,  &c.  544 

attorney  liable  to  pay  cosl»  of,  541,  n  (2?)  ;  1  Chitty  Rep.  182 
SHARES, 

assumpsit  to  recover  back  money  paid  on  them,  354 
SHERIFF  AND  OFFICER,  (see  also  title  Escape.) 

when  sheriff  liable  for  acta  of  Officer,  82,  84',  171, 185,  197 

high  sheriff  in  general  to  be  sued,  82 

executor  of,  when  liable,  90 

remedy  against,  form  of,  134 

when  trover  lies  against,  82,  151,  154 

when  trespass  does  not  lie  against,  130, 171, 183 

when  trespass  lies  against,  for  abuse  of  process,  171,  185 

case  against,  for  not  arresting,  138 
for  false  return,  &c.  ib. 

remedy  against,  for  not  paying  year's  rent  under  execution,  143 
declaration  for,  389 

how  to  be  sued  by  assignees  of  bankrupt,  for  levying  after  acts  of  bankruptcy,  130 

when  action  does  not  lie  against,  for  money  had  and  received,  under  a  disputed 
execution,  353 

sheriff  may  sue  stranger  m  trespass  for  injury  to  goods  in  his  possession,  170 

when  they  should  not  join  in  plea  with  another,  567 

sheriff's  vendee  when  not  liable,  171 

writ  of  inquiry  before,  717,  718 
SHIP,  (see  also  titles  (hvner  of.     Captain  ) 
'  captain  of,  when  he  may  sue^  7,  61,  151 

or  be  sued^  35»  84 

sailor,  when  he  may  sue  for  proportion  of  earnings,  40 

remedy  for  negligently  navigating  of,  128,  172 

Vol.  I.  105 
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SHIP — (continued. ) 

case  for,  ib.  see  11  Price,  608 
who  against,  41,  84 
SIGNATURE, 

under  statute  against  frauds,  need  not  be  averred  in  declaration,  222,  808 
aliter  in  plea,  303,  584,  566 
SIGNATURE  OF  COUNSEL, 

when  necessary  to  pleadings,  643 
SIMILITER,  (see  also  title  RepUcaHon,) 
when  proper  to  a  plea,  578,  599 
form  of  it  in  a  replication,  and  consequence  of  austake,  600 

in  a  rejoinder,  651 
when  plaintiff  may  add  it,  652 
SIMPLE  CONTRACT,   (see  titles  iiMttiiywt    Debt) 

debt  on,  against  an  executor  or  administrator  when,  97,  110,  118 
SLANDER,  (see  also  titles  Case.     Innuendo.) 
who  may  join  in  action  for,  64 
when  husband  and  wife  should  join  for,  73 
remedy  against  whom, 

for  written  slander  lies  against  two,  86 
for  verbal  only  against  one,  ib. 
against  husband  and  wife,  92' 
what  a  publication,  Toogood  v.  Spyring,  4  Tyr.  582 
form  of  action  for,  case,  131,  133 
declaration  in,  in  general,  369 

1,  inducement  of  plaintiff's  character  and  innocence,  and  of  introductory 
matter,  400  to  403 

inducement  of  trade,  k^.  when  necessary,  ib. 

2,  colloquium  of  plaintiff's  trade,  &c.  403,  404 

3,  statement  of  the  libel  or  words,  and  publication  thereof,  404  to  406 

4,  the  innuendoes,  406  to  408 

5,  the  damages,  395  to  399,'  408 

how  to  state,  ib. 
how  words  to  be  construed,  &c.  219 
pleas  in,  before  the  new  rules, 

1,  general  issue,  when  sufficient  and  proper,  491  to  494,  744 

2,  when  to  plead  specially,  494  to  497 
form  of  plea  justifying,  ib. 
statute  of  limitatioDS,  498 

replication  in  what  sufficient,  590,  606 

new  assignment  in,  when  proper,  636 
SOLVIT  AD  OR  POST  DIEM, 

when  proper,  484,  485,  740 

replications  to,  584 
SON  ASSAULT  DEMESNE, 

must  be  pleaded  specially,  501 

when  not  advisable  to  plead  it  on  account  of  costs,  &c.  508,  509 

replication  to  a  plea  of,  when  de  injuria  proper,  592,  593,  627,  632,  635 

when  not,  ib.  627 

new  assignment,  when  proper  or  not,  ib. 
SPECIAL  CASE, 

may  be  stated  without  proceeding  to  trial,  720,  734 
SPECIAL   COUNTS,  (see  the  respective  actions.) 

as  to  declaring  specially  in  general,  285,  339 
SPECIAL  DAMAGE,  (see  tide  Damage.) 
SPECIAL  JURIES, 

costs  of,  721 
SPECIAL  ORIGINAL,  (see  title  Fractpe.) 
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SPECIAL  PLEAS,  (see  title  Phas^  and  the  respective  actions.) 

as  to  pleading  in  general,  501 
SPECIALTIES,  (see  titles  Debt     Deed. ) 

assumpsit  upon^  or  in  respect  of,  103,  104 

debt  on,  110 

covenant  on,  115,  118 
SPECIAL  VENUE  (see  tiUe  Venm,)ni 

limitations  of  actions  on,  351,  354 
STAKEHOLDER, 

when  liable  to  be  sued,  86,  37 

money  had  and  received  against,  351,  354 
STALLAGE,  assumpsit  for,  101 
STAMP, 

trover  lies  for  unstamped  agreement,  147 

when  plaintiff  may  resort  to  common  counts,  where  instrument  not  stamped,  340 
and  note  (h) 

advantage  of  declaring  specially  in  relation  to,  289 
STATUTE  AGAINST  FRAUDS,  (see  title  Frauds,  Statutes  against.) 

must  be  pleaded  specially,  480,  528,  743 
STATUTE  OF  LIMITATIONS,  (see  title  Limitations:  Statute  of.) 
STATUTE  MERCHANT, 

debt  lies  on,  111 
STATUTE  STAPLE, 

debt  does  not  lie  on,  111 

lies  on  recognizance  in  nature  of,  ib. 
STATUTE  OF  USES, 

how  to  plead  deeds  operating  under  it,  365 

no  profert  necessary,  ib. 

consideration  of,  to  be  stated,  366 
STATUTE,  (see  title  Penal  Statutes.) 

when  they  allow  action  at  common  law  or  on  statute,  96  note 

assumpsit  lies  on,  when,  106 

debt  upon.  111 

case,  143 

when  action  lies  on  penal  statute,  and  parties,  to.  111,  143 

declaration  on  penal  statute,  (see  title  Penal  Statute^)  371  to  374 

venue  in  actions  on,  271 

how  to  described  passing  of,  215 

of  what  matters  relating  to,  courts  ex  officio  take  notice,  214,  215 

when  recently  made,  when  necessary  to  stat«  fact  took  place  after,  ib. 

variance  in  setting  out,  how  taken  advantage  of,  216 

excepting  proviso  or  clause,  how  and  when  to  be  pleaded,  223,  309,  334 

public,  ought  not  to  be  set  forth,  but  only  referred  to,  215,  316 

pleas  to  debt  on,  486 

replication  to  such  pleas,  588 

recital  in  public  act,  evidence  of  fact  recited,  21 5>  noto  (z) 
STRIKING  OUT,  vol.  ii.  440 
SUB-AGENT, 

when  liable  in  trover,  156 
SUBMISSION  TO  ARBITRATION,  722 
SUBSCRIBERS, 

liability  of,  38 
SUBSTITUTED  CREDIT, 

when  it  merges  original  liability,  48 
SUGGESTION, 

in  lieu  of  imparlances,  438,  439,  738 

in  a  replication  of  death,  Sec. 

of  breaches  in  debt  on  bond  in  declaration  &c.  584  to  588 

the  like  in  replication,  ib. 
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SUIT, 

at  the  end  of  declaration^  nature  of,  420 
SUMMONS,  WRIT  OP, 

introduction  or,  by  2  W.  4,  c,  39,  s.  94,  704,  709 

oommencement  of  declaration  on,  242,  285,  730 

against  member  of  parliament,  448,  712 
a  peer,  ib. 
SUPERFLUOUS  COUNTS, 

when  struck  out,  408,  412 
SURETY,  (see  title  Guarantee.) 

action  against^  on  his  collateral  undertaking,  103, 118 

declaration  against,  ib.  321,  330 

may  sue  his  co-surety  for  contribution,  39 

executors  of,  when  not  liable,  .50,  51,  715 

in  case  of  death  of,  when  equity  will  not  relieve,  ib. 

not  discharged  by  collateral  security  from  principal,  104,  5 

though  judgment  obtained  thereon,  ib. 
SURGEON, 

assumpsit  against,  102 

case  against,  when  form  of  action,  134,  &o. 

declaration  for  negligence,  384 
SURPLUSAGE, 

what  is,  228  to  232 

consequence  of  it,  not  demurrable,  when,  228  to  230 

in  an  inducement,  when  not  material,  292,  400,  401 

still  is  possessed,  may  be  rejected,  382 

in  stating  consideration,  300 
'  in  an  itmuendo,  406,  408 

in  stating  slander,  405 

in  stating  plaintiff's  title,  &o.  in  tart,  228,  385 

in  stating  tort,  391,  393 

in  a  plea,  when  it  prejudices  or  not,  457,  8 

in  a  replication  in  abatement,  what  rejected  as,  465 
SURREBUTTER, 

nature  and  requisites  of,  651 
SURrREJOINDER, 

nature  and  requisites  of,  652 
SURVEYOR  OF  HIGHWAYS,  &c. 

not  liable  for  work,  38 
SURVIVOR,  (see  title  Parties,     Partner.) 

when  to  sue,  19,  67 

what  demands  he  may  join,  19,  67,  201,  202 

when  to  be  sued,  50,  86 

what  demands  may  be  joined,  ib.  201,  2 
SURVIVORSHIP  of  action.  19.  68,  69,  89 
TALITER  PROCESSUM  EST,  1  Saund.  92,  note  2 
TENANT  FOR  LIFE, 

bill  in  equity  for  waste  against  personal  representative,  70 
TENANT,  (aeo  aho  titles  Landlord  and  Tenant,      Use  and  Occupation.      Waste,) 

when  liable  for  removal  of  vb-gin  soil,  147 

in  possession  under  illegal  lease,  may  support  trespass  when,  176 

remedy  by  incoming  against  out-going,  for  tort,  147,  172 

may  support  trespass,  when,  176,  7 

for  years,  cannot  support  trespass  for  carrying  away  trees,  179 

aliter  for  cutting  them,  when,  170 
TENANT  AT  SUFFERANCE, 

may  support  trespass,  176 

cause  against,  for  wilful  waste,  140 
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TENANT  IN  TAIL, 

tat)ver  by,  for  trees,  149 
TENANT  AT  WILL 

tenancy  of,  when  determined  by  feoSbent^  &o.  175 
may  support  trespass,  176 
when  liaDle  in  trespass,  179 
TENANCY  IN  COMMON, 

when  to  be  replied  specially,  594 
TENANTS  IN  COMMON,  (see  title  ParHes.) 
actions,  &c.  by, 

when  may  join  or  sever  in  action  ex  contractu,  12,  13 
when  they  must  join  in  action  for  a  tort,  65 

in  replevin,  163 
must  sever  in  an  avowry  for  rent,  12,  13,  65,  163,  566 
how  to  avow  and  make  cognizance,  566 

how  to  avow  and  make  cognizance  for  a  distress  damage  feasant,  ib. 
when  cannot  sue  each  other  ex  contractu,  39 
in  tort,  79,  156, 172,  179 
ejectment  and  for  mesne  profits,  79,  191,  195 
must  sever  in  real  actions,  when,  62,  65 
actions,  &o.  against, 

how  to  be  sued,  41,  87 

when  they  must  be  jointly  for  torts  relating  to  their' land,  83,  87 
when  must  plead  specially,  156 
when  to  be  replied  specially,  594 
TENANTS,  (JOINT),  (see  title  Joint- Tenants.) 
TENDER, 

when  not  necessary  to  be  stated  by  plaintiff  and  readiness  sufficient,  324,  326,  327 
plea  of, 

in  assumpsit,  479 
in  debt,^  481,  485 
in  covenant,  488 
in  trespass,  506 
in  bar  in  replevin,  592 

when  cannot  be  pleaded  with  general  issue  to  the  whole,  560 
how  to  conclude,  558,  559 
cannot  plead  in  action  for  unliquidated  damages,  4  Nev.  Sc  Man.  200 
replications  to  a  plea  in  assumpsit,  579  to  582 
in  debt,  ib.  584 
in  trespass,  598 
TENEMENT, 

when  too  general  a  description  in  pleading,  189,  and  note  (/),  376 
TERM, 

executor  of  lessee  of,  when  liable  to  be  sued,  49 
TERMOR, 

when  executor  of,  may  support  covenant  for  rent,  22 
TERMS,  (see  title  Title  of  Term.) 

statute  regulating,  1  Wm.  4,  c.  70,  s.  6—218 
duration  of,  &o.  ex  officio  noticed,  &c.  ib. 

statement  of,  in  a  declaration,  (see  Title  of  term,)  292  to  295,  73S 
in  a  plea  in  abatement,  455 
in  a  plea  in  bar,  549 

Reg.  Gen.  HU.  T.  4  W.  4,  respecting,  549,  73J> 
I'ESTATUM  EXISTIT, 

setting  out  deed  by,  in  a  declaration,  233,  534 

in  a  plea,  ib. 
THAMES, 

extent  of,  judicially  taken  notice  of,  218 
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THEN  AND  THERE, 

in  fitating  time  and  place,  effect  of,  259,  and  note  (x) 
THERE. 

when  it  does  not  refer  to  last  antecedent,  239 
TIME, 

of  performance,  303 

how  calculated,  217,  and  notes, 

date  of  instniment,  311,  and  note  (n),  258,  647 

of  what  time  coorts  ez  officio  take  notice,  217 

statement  of  it  in  declaration,  257  to  2G0,  263,  266 

in  stating  a  material  fact,  257  &c. 

how  often  to  bo  stated,  ib.  261 

when  not  nece^^arj  to  be  stated,  258 

when  precise  time  not  material,  257,  258 

in  stating  contracts,  ib. 

in  debt,  364 

in  stating  torts,  258,  393,  394 
when  torts  may  bo  stated  to  have  been  committed  on  several  days,  258,  393,  394 
no  cause  of  action  or  damages  to  be  stated  after  commencement  of  action,  258, 
Sec. 

laying  impossible  day,  258,  and  note  (k) 

inconsistency  in  dates,  259 

how  laid,  258.  259 

when  mistakes  aided,  258,  259,  671,  675,  681 

statement  of  it  in  plea,  522,  538.  539,  553 

when  not  traversable.  257,  614,  647 

when  immaterial,  and  not  a  departure,  647 
new  assignment  as  to  the  time,  627,  628,  &c.  632,  &c. 
how  obtained  by  a  dilatory  plea  or  demurrer,  (see  title  S/iam  plea,) 
of  pleading  between  10th  August  and  24th  October,  730 
TITHE, 

action  for  not  setting  out,  lies  against  two,  86 
lies  at  suit  of  an  executor,  69 

whether  it  lies  against  an  executor,  90 

form  of  remedy,  101,  112,  369,  682 
when  action  lies  for  value  of,  101,  112 

remedy  for  not  carrying  away,  139,  384 
for  obstructing  proprietor  from  carrying  away,  138 
ejectment  for,  138 

trespass  lies  by  owner  of,  against  occupier,  for  injury,  169 
xITXiE  DEEDS, 

property  in,  accompanies  ownership  of  estate,  121,  122 
remedy  for,  ib. 

TITLE  OP  ESTATE,  (see  titles  Declaration,     Ejectment.     Phas,     RepKcaHon.) 
statement  of  it  in  declaration, 

when  it  musfbe  stated  in  covenant  or  debt,  363  to  365,  375 

derivative  title,  363  to  365,  3G8 

unnecessary  statement,  when  it  does  not  vitiate,  when  not  travereable,  36^ 

in  actions  of  tort,  when  necessary,  and  how,  379  to  383,  397  to  399 

when  not  traversable  (see  title  JSstoppel,)  364 
what  variance  in  statement,  '66b  to  887 
statement  of  it  in  a  plea, 

when  title  to  land,  &c.  may  be  given  in  evidence,  600,  492,  3,  4 

right  to  easement  must  be  pleaded,  505 

statement  of,  under  2  &  3  W.  4,  o.  71,  s.  5,  383,  512,  620,  713   14 
Btatement  of  it  in  a  replication, 

when  necessary,  619,  20 
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TITLE  OF  ESTATE— (c<w^intt«rf.) 
in  trespass,  ib. 

when  it  need  be  answered  in  replication,  607 
when  it  may  be  traversed  in,  611 
TITLE  OF  COURT, 

what  in  declaration,  262,  263,  730 
in  a  plea,  549 
in  a  replication,  598 
TITLE  OF  DECLARATION, 
former  practice  as  to,  263 
the  present  practice,  263  to  266,  730 
consequences  of  mistake  in,  264 
TITLE  OF  TERM, 

of  a  declaration,  262  t6  265,  730 
of  a  plea, 

of  what  term  formerly  in  case  of  a  plea  in  abatement,  437,  455,  549 

of  a  plea  in  bar,  549 
of  a  replication,  598 
TOLLS, 
.     who  to  sue  for,  7,  11,  106 
debt  or  assumpsit  for,  101,  109 
indebitatus  assumpsit  for  goods  due  for,  101 
remedy  for  disturbance  of,  142 
declaration  for  disturbance  of,  377,  382,  383 
plea  of  distress  for,  592 
prescription  to  distrain  for,  &c.  616 
TOMBSTONE. 

defacing,  &c.  142,  174 
TORTS, 

when  executor  of  deceased  may  sue  for,  20,  68,  70,  91,  715 
costs  now  in  general  payable  to  acquitted  defend^t,  88 
TRANSPORTATION,  (see  title  Pardon.) 

replication  to  plea  of  coverture  that  husband  is  civiiiter  mortuus,  581 
TRAVERSE,  (see  titles  De  Injuria.     Denial,  ^c.) 
defined  to  be  synonymous  to  denial,  604 
fecial  traverse,  what,  and  language  of,  605 
when  more  than  one  fact  may  be  put  in  issue,  ib. 

what  must  be  put  in  issue,  606 
1st,  general  denial  of  the  whole  plea,  or  de  injuria^  when  allowed,  &c.  606  to 
610 

form  of  it,  610 
2d,  denial  of  only  part  of  the  plea,  611  to  622 

1st.  what  fact  may  be  denied,  611  to  615 
of  immaterial  traverses,  612,  621 
must  be  of  a  material  fact,  611 
may  be  of  matter  under  a  videlicet^  ib. 
only  of  a  matter  expressed,  &c.  ib. 
when  of  command,  ib.  595 

not  of  matter  which  defendant  estopped  to  deny,  611 
not  of  immaterial  time,  place,  or  other  matter,  621 
not  of  intent,  612,  621 
not  of  matter  of  law,  612 
not  on  a  negative  allegation,  613 
not  too  large,  541,  613 
when  advisable,  614,  5  B.  &  Adol.  393 
nor  to  narrow,  616 
2d.  modes  or  form  of  such  denial,  616  tb  622 

1.  protesting  a  part,  de  injuria  absque  residue  causa,  616  to  618 
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TRAVERSE—  Continued. ) 

2.  a  direct  denial  of  a  particular  allegation  without  a  formal  traveiae, 

618 

3.  a  formal  traverse,  619 

wben  improper  or  not  advisable,  ib. 
wben  necessary,  ib. 
form  of  it,  620 

inducement,  ib. 
beginning  of  the  traverse,  ib. 
language  of,  621 
conclusion  of,  551,  629,  741 
when  a  traverse  after  a  traverse,  621 
consequence  of  improper  and  immaterial  traverses,  ib. 
defects  in,  when  and  how  aided,  622 
3d.  denial,  showing  a  particular  breach,  ib. 
.    when  proper  or  not  in  a  plea,  of  time  or  place,  525,  556,  611 
when  too  large,  613,  541 

when  plaintiff  may  vaiy  from  defendant's  traverse  of  time  or  place,  621 
TREASON, 

plea  of  attainder  of  plaintiff  of,  448 
TREASURER,  (see  title  Parties.) 
when  he  cannot  sue,  7 
pleadings  in  actions  by,  14 
TREES,  (see  titles  Fixtures.     Landlord  and  Tenant.    Real  Property.) 
actions  relating  to,  63 

by  or  against  executors,  69,  91 
case  for  waste- to,  61,  149 
trover  for,  149,  156 
trespass  for  cutting  of,  175,  179 
right  if  they  divide  estates,  79,  note  («) 
TRESPASS,  (see  title  Trespass,  Action  of.)  •  , 

meaning  of  the  word,  69,  170  ] 

when  executor  or  administrator  of  deceased  may  sue  for,  20,  68,  70,  715 
TRESPASS  AB  INITIO, 

the  nature  of  it,  173,  179,  180  ^ 

when  trespass  lies  for  it,  ib. 
replication  of  matter  of,  636 
TRESPASS  FOR  MESNE  PROFITS,  (see  title  Jfc^  Profits.) 
TRESPASS,  ACTION  of,     . 

when  executor  or  administrator  of  deceased  may  sue  for,  20,  68,  70,  715 
definition  and  general  nature  of  action,  166 

by  and  against  whom  it  lies,  (see  title  Parties  to  Action,)  60  to  93 
general  points  governing  this  action,  125  to  132 

lies  only  for  injuries  committed  with  force,  and  immediate,  126,  126,  166 
when  party  may  waive  trespass  and  sue  in  assumpsit,  100,  407 
when  to  waive  trespasss  and  sue  in  case,  139 ' 
concurrent  remedy  with  trover,  161,  139,  154,  171 
costs  now  payable  to  acquitted  defendant,  88 
for  what  injuries  not  under  color  of  process, 

for  plaintiff's  own  personal  injury,  167  to  180 
to  the  person, 

to  what  absolute  rights,  167 
to  what  relative  rights,  ib. 
to  personal  property, 

by  executor  or  administrator  of  deceased  20,  70,  715 
to  what  property,  168 

animals  domiciled  and  ferae  natur.e,  &c.  ib. 
plaintiff 's  interest  therein,  ib. 
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TRESPASS,  ACTION  or— (continued.) 

for  what  injuries  not  under  color  of  process — (continued.') 
to  personal  property — (continued.) 

actual  or  constructive  possession  and  property  necessary,  ib. 
general  owner,  who,  169 
bailee^  who  has  an  interest,  ib. 
bailee  having  no  interest,  170 
mere  bare  possession,  ib. 
assignees  of  bankrupt,  ib. 
the  injury,  171  ^ 

for  what  illegal  taking,  ib. 
for  what  other  injury,  ib.  to  173 
for  a  trespass  ab  initio,  172,  179,  180 
to  real  property,  173 
to  what  property, 

must  be  corporeal,  &c.  173,  174 
the  plaintiff  *s  interest  therein,  175 
actual  possession  requisite,  ib. 
what  possession  sufficient,  ib. 
exclusive  possession  necessary,  ib.  to  178 
reversionary  interest  insufficient,  179 
executor  and  administrator,  wben  may  sue  for,  20,  70,  716 
the  injury,  nature  of,  178 

an  entiy  of  defendant  essential,  ib. 
what  entry  sufficient,  ib. 
nonfeazance  will  not  suffice,  ib. 
when  it  lies  against  a  lessee,  joint  tenant,  &c.  179 
for  the  act  of  an  agent,  servant,  cattle,  &c.  when,  180, 181 

when  the  principal  is  not  liable,  ib. 
for  what  injuries  under  color  of  process,  and  what  not,  181 

1.  where  an  erroneous  judgment,  &c.  is  given,  ib. 

2.  when  the  court  has  no  jurisdiction,  182 

8.  when  the  proceedings  were  defective,  184 

4.  where  the  process  was  misapplied,  &c.  185 

5.  when  the  process  is  abused,  &c.  ib. 

6.  where  the  ministerial  officer  has  acted  without  warrant,  ib. 

7.  where  the  process  was  legal  but  maliciously  issued,  186 
pleadings,  costs  and  judgments  in,  in  general,  ib. 

pleadings  in,  in  particular, 
declaration  in, 

title  of  court  and  date,  262  to  266,  730 
venue  in  (see  title  Venue,)  268  to  273,  741 
^  oommcncement,  280  to  286,  730 
statement  of  the  matter  or  thin^  affected,  376  to  378 
of  the  plaintiff's  right  or  interest,  378  to  385,  718 
variances,  385  to  387 
of  abuttals  of  closes,  744 
of  the  injury,  387  to  393 
statement  of  the  damages,  395,  399 

alia  enormia,  397 
several  counts,  408  to  418,  739 
conclusion,  418  to  420 

Sledges,  now  to  be  omitted,  420,  731 
efects,  when  aided,  421,  671  to  684 
statement  of  abuttals  in  action  qv^re  clausumf regit,  279,  280 
744 
general  issue  in,  in  general,  when  formerly  proper,  600,  607 

Vol.  1.  106 
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TRESPASS,  ACTION  op— ( continued. ) 

pleas  in,  (see  tiilc  Plea  and  particular  titles.) 

alleging  right  of  defendant  generally,  713 

when  advisable  not  to  plead  to  it,  607,  508,  639,  640 

special  plea  in  general,  when  proper,  ib. 

in  trespass  to  persons, 

when  plea  should  be  special,  500,  501 
in  trespass  to  personal  property, 

when  plea  should  be  special,  502 
in  trespass  to  real  property, 

when  plea  should  be  special,  502  to  506 
in  actions  against  justices,  &c.  506 
when  not  advisable  to  plead  specially,  507 
plea  of  not  guilty,  what  to  put  in  issue,  520,  744 
when  several  pleas  allowed  in,  under  Reg.  Gen,  Wl.  T.  4  W-  4. 
565,  740,  744 
Replications  in  (see  title  Replications.) 
Rejoinders  in  (see  title  Rejoinder.) 
New  Assignments  in  (see  title  New  Assignment.) 
TROVER,  ACTION  OF, 

general  nature  and  applicability  of,  146 

1.  in  respect  of  what  personal  property  it  lies,  146  to  148 

2.  what  interest  the  plaintiff  must  have,  148  to  153 

1.  of  an  absolute  property,  148 

2.  a  special  property,  151 
8.  a  right  of  possession,  152 

8.  for  what  injury  and  what  amounts  in  a  conversion,  158 

1.  a  wrongful  taking,  158 

2.  assumpsit  of  property,  154 

3.  a  wrongful  detention,  156 

1.  when  a  demand  necessary,  157 

2.  who  should  demand,  ib. 

3.  upon  whom  demand  to  be  made,  158 

4.  how  made,  159 

5.  demand,  when  made,  ib 

6.  of  the  refusal,  160 
ac^ainst  whom  it  does  not  He,  &c.  154 

if  action  against  several  a  joint  conversion  by  all  must  be  proved,  86 
in  relation  to  husband  and  wife,  93 
when  servant  liable  for,  84 
when  sheriff  not  liable  for  action  of,  85 
carriers,  agents,  tenants  in  common,  &c.  155 
how  far  trespass  and  trover  are  concurrent  remedies,  161,  171 
when  preferable  to  assumpsit,  147 
liability  of  tenant  for  removing  virgin  soil,  147 
when  a  concurrent  remedy  with  assumpsit,  100 
pleadings,  &c.  therein,  in  general,  161 
pleadings  therein,  in  particular, 
declaration, 

title  of  court  and  date,  262  to  266,  730 

venue  in,  (see  title  Venue,)  268  to  273,  241 

commencement,  280  to  286,  730 

statement  of  the  matter  or  thing  affected,  376  to  378 

of  the  plaintiff's  right  or  interest,  378  to  385 

in  case  of  husband  and  wife,  74 

of  the  injury,  387  to  393 

pledges  now  to  be  omitted,  420,  731 
special  plea  in,  when  advisable  or  good,  498,  499,  528,  529,  5<> 
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TRUSTEE,  (see  title  Cestui  que  Trust.) 

when  he  must  sue,  2,  3,  8,  414 

under  a  composition  deed  cannot  sue,  when,  11,  15 
•        of  married  women  payinfr  maintenance,  when  he  may  Bue  husband  in  assunipsit^ 
104 

qualified  right  to  use  the  name  of  a  trustee,  8 

liability  of  executor  and  trustee,  34,  715 

when  cestui  que  trust  may  sue,  34 

when  he  may  sue  in  trover,  151 

cannot  sue  for  injury  to  land  when  cestui  que  trust  in  possession;  62 

when  he  may  be  sued  and  when  not,  36,  37,  60,  77 

when  cestui  que  trust  may  sue,  2,  60 

auctioneer  and  stakeholder  considered  as  such,  37 

pleadings  in  actions  by,  15 
TRUSTEES  OF  COMPANIES, 

how  to  sue  and  be  sued,  14,  38,  n.  (ft) 
TURNPIKE  ACT, 

commissioners  of,  how  to  sue,  14 

liability  of,  and  persons  under  them,  38,  and  id,  note  (5) 

persons  acting  under,  may  plead  general  issue,  507,  715 
UNLIQUIDATED  DAMAGES. 

when  assignee  may  sue  for,  23,  n%  (v) 
UNCERTAINTY,  (see  title  Cei'tainty.) 

when  and  how  aided,  236,  261,  677 

must  be  demurred  to,  ib. 
UNDER  LI^^SSEE, 

when  not  liable,  50 

when  liable  for  nuisance,  80 
UNDERTOOK, 

word  not  essential  when,  98,  n.  (y) 
UNNECESSARY  MATTER,  (see  title  ''  Surplusage^) 

introduction  of,  forbidden,  229,  n.  (2:) 

when  may  be  demurred  to,  230 
UNITY  OF  POSSESSION,  Peake  Add.  152 
UNIFORMITY  of  PROCESS  ACT, 

2  W.  4,  c.  39,  704  to  712 
USE  AND  OCCUPATION, 
.    when  assumpsit  lies  for,  7,  11,  106,  344,  345 

when  not,  107 

assumpsit  for,  form  of  count,  344 

debt  lies  for,  109 

defendant  estopped  from  disputing  landlord's  title,  when,  189, 482,  and  note  (h) 
561 
USURY, 

when  deed  void  for,  assumpsit  lies,  when,  105 

might  before  Reg.  Gen.  Hil.  T.  4  W.  4,  have  been  given  in  evidence  in  as- 
sumpsit, 477,  743 

must  be  pleaded  in  actions  on  specialty,  484,  743 

replication  to  a  plea  of,  in  assumpsit,  581 

debt,  584 

venue  in  action  for,  272 
V'ARIANCE,  (see  titles  Declarations.     Fleas,  and  different  actions,) 

on  trial  before  sheriff,  4  Tyr.  271 

between  writ  and  declaration  cannot  be  pleaded,  244, 
how  to  be  taken  advantage  of,  ib. 
ill  names  of  the  parties,  244  to  247,  302 
in  number  of  parties,  248,  716 
in  the  character  in  which  the  parties  sue,  &o.  250 
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VARIANCE— (con^mw<?6/. ) 

in  the  cause  and  fomi  of  action,  253 
in  slander,  3  Tyr.  844 
in  a  deolaration  in  assumpsit,  (see  title  Afsuny^sit,)  298  to  817,  666 

in  debt,  307 
in  case,  385  to  387 
in  day,  or  time,  or  place,  when  not  material  (see  titles  Time,     Venue^^  276, 

277,  393,  394 
in  stating  law,  220,  230,  231 

in  stating  act  of  parliament,  how  taken  advantage  of,  215,  216 
in  matter  of  inducement,  when  material,  292,  385 
in  stating  consideration,  when  material,  &o.  297 
between  the  statement  and  evidence,  305  to  317 
amendment  of,  319,  704,  719 
VKNDOR  AND  PURCHASER,    (see  titles  Goods  sold.     Purchaser,) 
assumpsit  against  vendee  for  not  accepting  goods,  102 

for  not  delivering  bill  in  payment,  ib. 
upon  warranty,  104 
against  vendor  for  not  completing  contract,  ib. 
debt  in  dotinet  lies  for  goods  sold,  109,  121,  122 
purchaser  may  sue  for  breach  of  good  title,  though  committed  while  vendor  had 

estate,  19 
purchaser  of  goods  from  sheriff  under  execution,  when  not  liable  to  be  sued,  80 
V  KNUE,   (see  title  Place. ) 

of  what  places  court  take  judicial  notice,  218 

Reg.  Gen.  Ilil.  T.  4  W.  4,  respecting,  242,  276,  279,  741 
when  bail  discharged  by  mistake  in,  244,  270 
in  a  declaration, 

general  rules  as  to  laying  it,  266  to  268 

may  be  tried  in  any  county,  Chanc.  Bill,  14th  March,  1833 
when  local,  must  be  laid  in  reed  county,  268 
real  actions,  &c.  ib. 
ejectment,  ib.^ 

in  action  for  mesne  profits,  194 
actions  for  injuiies  to  real  property,  ways,  &c.  268 
trespass  and  replevin,  ib. 

when  no  remedy  here  where  land  is  laid  out  of  England,  ib. 
may  be  laid  in  another  councy,  with  consent,  and  by  leave  of  the 

court,  ib. 
option  of  one  of  several  counties,  when,  269 
in  debt  or  scire  facias y  or  recognizances,  ib. 
debt  for  rent-charge  against  pernor  of  profits,  ib. 
local  custom,  &c.  ib. 

power  of  judge  to  direct  local  actions  to  be  tri%d  in  any  coun^, 
719 
when  transitory,  269 

actions  for  injuries  to  the  person  or  personal  property,  ib. 
actions  on  contracts,  270 
when  advisable  to  lay  it  in  proper  county,  ib. 
in  actions  on  leases,  270 

transitory  between  lessor  and  lessee,  ib' 
'though  land  lie  abroad,  ib. 
in  the  detinet  against  an  executor,  ib. 
is  local  in  the  debet  and  detinet  against  executor,  ib. 
transitory  in  covenant  by  assignee  of  lessor  against  lessee,  271 
or  in  covenant  by  lessee  against  assignee  of  reversion,  ib. 
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VBNUE— (con<$«tt«dl ) 

ia  declaration — (^continued) 

looal  in  debt  by  assignee,  &o.  of  reversion  against  lessee,  ib. 
local  in  action  by  or  against  assignee  of  lessee,  ib. 

or  against  executors  of  lessee,  in  debet  and  detinet, 
ib. 
local  by  statutes,  271 

actions  on  what  penal  statutes,  ib. 

does  not  relate  to  actions  on  all  penal  statutes,  272 

in  actions  against  justices  of  the  peace,  &c.  and  other  public  officers,  272, 

273 
where  the  cause  of  action  arises  in  two  counties,  272 
in  action  for  usury,  ib. 
mode  of  stating  the  venue,  274  to  277 
in  margin^  274 
as  to  statement  and  repetition  of,  in  the  body  of  the  declaration,  242,  276. 

279,  741 
when  a  particular  parish  or  place  to  be  stated,  ib.  275,  276 
in  inferior  courts,  275 
recent  alterations  respecting,  242,  276,  279 
no  venue  to  be  stated  in  body  of  declaration,  279,  331,  741 
repetition  of,  no  ground  of  demuiTer,  662 
Reg.  Gen.  Hil.  T.  4  W.  4,  in  trespass,  279,  744 
statement  of  name  of  abuttals,  ib. 
where  the  matter  has  occurred  abroad, 
in  stating  matter  of  record,  276 
should  be  stated  distinctly  to  every  material  fact,  ib. 
when  the  place  is  or  is  not  material,  275  to  277 
in  case,  trespass,  and  replevin,  269,  277,  279,  394 
consequences  of  mistake  and  when  aided,  277  to  280 
in  a  plea  in  abatement  not  necessary,  458 
in  a  plea  in  bar  not  necessary,  538 

when  material,  522,  538 
VERDICT, 

amended,  when,  511  note, 
when  not  to  be  taken  generally,  411,  412 
what  defects  cured  by,  421,  673  to  682 
when  a  count  in  part  4efective  aided,  377,  682,  2  Tyr.  468 
in  a  plea,  568 
VTERIFICATION, 

when  a  plea  should  conclude  with  it,  557 
when  a  replication  should  so  conclude,  642,  643 
the  word  "  verify  "  for  certify  "  not  material,  643 
VICAR,  (see  title  Rector, ) 
VIDELICET,  (see  title  Scilicet.) 
eflfect  of  it,  317,  818 

matter  laid  under  it,  when  material,  is  traversable,  611 
VI  ET  ARMIS, 

meaning  of  the  words,  126 

when  necessary,  and  consequence  of  omission,  232,  387 
when  improper  in  case,  145 
VIRGIN  SOIL, 

tenant  when  liable  for  removal  of,  147 
VIRTUTB  CUJUS, 

when  the  allegation  is  traversable,  and  when  not,  612,  613 
WAGES, 

assumpsit  lies  on,  101 

statement  of  inducement  in  declaration  on,  290 
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WAGER  OF  LAW, 

when  formerly  psrmittcd  in  Joot,  113 

now  abolished  by  3  Ac  4  W.  4,  c.  42,  3  13,  114,  121,  125,  4S1,  717 
when  formerly  permilteJ  in  detinue,  125 
WAGES, 

when  may  declare  for,  generally,  348 

when  must  declare  specially,  ib. 
WALRS, 

plea  to  the  jurisdiction,  443 

courts  of  Great  Sessions  abolished,  ib. 
WAR. 

when  Courts  ex  officio  take  notice  of,  214 
WARD,  (see  title  Guardian  ) 

roplioation  to  plea,  ju^stifying  taking  plaintiff  as,  609 
WAREHOUSEMAN  (see  title  Wharfinffer.) 
WASTE.  EQUITABLE. 

hill  in  equity  for,  against  personal  representative  of  tenant  for  life,  70 
WARRANT,    (&eQ  iiilcH  S/icrifs.      Writs.) 

ctisa  the  remedy  for  caption  on  warrant  maliciously  obtained,  138 

sheriff's  not  necessary  to  allege  that  it  was  under  seal,  221 

justifying  under,  (see  title  Writs, ) 
WARRANTO, 

agent  not  liable  for  breach  of,  when.  84 

actions  for  breach  of,  as-;unipsit,  102 

case  for  breach  of.  13.  384.  388 

how  to  declare  on,  355,  384.  388 

when  plaintiff  niiLst  sue  specially  on,  385 

plea  to  action  on,  742 
WARRANTY  and  FLVE, 

when  feme  covert  liable  to  be  sued  on,  68 
WASTE, 

under-lessee  when  liable  for,  50 

who  may  sue  for,  63,  6G 

in  case  of  husband  and  wife,  74 

when  executors  cannot  sue  for,  70,  715 

when  executors  can  bo  sued  for,  70,  91,  715 

remedies  for, 

1,  assumpsit,  102,  141 

2,  covenant.  126,  141 

3,  case,  140,  141,  179 
how  to  declare  for,  22 

entry  to  view,  replication  a;^  to, 
WATER  AND  WATERCOURSE. 

assumpsit  for  use  of,  104  • 

remedy  for  injuries  to,  140 

when  trespass  and  when  case  lies  for  injuries  to,  128,  176 

ejectment  for.  how  to  be  brought,  189 

declaration  for  obstructing,  381 

variance  in  stating  injury,  391 
WAIVER  OP  BAIL.-  244 

of  one  action  for  another,  107  note. 
WAY,  RIGHT  OF, 

remedies  for  injuries  to,  142 

how  to  be  described  in  pleading,  381,  713,  714,  744 

declaration  for  disturbance  of,  how  framed,  383,  384 

not  repairing  of,  585,  384 

pleas  of  right  of  way  must  be  pleaded,  505 

when  to  be  pleaded  by  metes  and  bounds,  ib. 

pleas  in  bar  in  replevin,  of  right  of,  591 
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NVAY,  RIGHT  OF^{c(mtinued.) 

replication  to  plea  of,  597,  618 

when  the  replication  should  be  special,  680 

new  assignment  extra  viam,  and  costs  upon,  637  to  689 
WEIGHTS  AND  MEASURES, 

courts  take  judicial  notice  of,  219 
WHARFINGER, 

when  he  may  sue  on  a  contract,  7 

assumpsit  against,  102 

when  trover  lies  against,  155 
WHEREAS, 

when  demurrable  on  trespass,  256 

when  not  so  in  assumpsit,  ib. 
WINDOW,  (see  title  Ancient  Lights,) 
WITNESS, 

remedy  against,  for  not  attending  trial,  139 

interested,  when  admissible,  720 
AVORDS.  (see  title  Slander.) 

of  what  English  words  ex  oMcto  takes  notice,  229 
WORK  AND  LABOR, 

proof — inferiority  of  works,  4  Tyr.  43 

master  may  sue  for,  of  apprentice  enticed  away,  100 

assumpsit  lies  for,  100 

on  promises  to  perform,  102 

debt  lies  for,  109 

common  counts  for,  when  proper  or  not,  348,  849,  726 
WRITS,  (see  title  Praecipe,) 

amendment  of  when  allowed,  250 

date  of,  now  considered  the  commencement  of  a6tion,  259,  260,  707 

service  of,  704,  &c. 

prescribed  forms  of,  ib. 

alias  and  plulries  writs  into  different  countries,  729 

statement  of  date  of  first  writ  in  issue,  260,  707 

number  o£  defendants  in,  249,  250,  729 

remedy  for  injury  committed  under  color  of  legal  process,  181  to  186 

courts  take  judicial  notice  of  their  own  process,  219 

statement  of,  having  been  issued  in  vacation,  when  bad,  218 

may  be  issued  if  not  bailable,  before  cause  of  action  accrues,  453 

how  to  be  described  since  uniformity  of  process  act,  2  W.  4,  c.  39, 249  704,  &o. 

how  plaintiff  may  declare  on,  as  to  parties  to  action,  244  to  250 

variance  between  writ  and  count  not  pleadable,  450 
nor  proceedings  set  aside  for,  ib. 

what  consequence  of  variance,  ib.  730 

pleas  in  abatement  to,  450  to  454 

pleas  justifying  trespass  under,  how  framed,  584 

replications  thereto,  593,  594 

new  assignments  relating  to,  632 

provisions  of  2  W.  4,  c.  39,  respecting,  704,  &c. 
WRIT  OF  ENTRY, 

when  it  must  be  resorted  to,  191 
WRIT  OF  ERROR, 

interest  allowed  on,  72l 
WRIT  OF  FORMEDOM, 

when  it  must  be  resorted  to  ib. 
WRIT  OF  INQUIRY, 

execution  of,  before  sheriff,  717,  718 
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WRITTEN  INSTRUMENTS, 

amendment  of  statement  of,  at  nisi  prins,  319,  704,  719 

to  take  ease  ont  of  statole  of  limitatioos,  703 

admission  of.  717.  736 
WRONG-DOER. 

personal  representatiTe  of,  wben  liable  in  case  of  deafli  of,  20,  68,  70,  91,  715 
WRONGFUL  ACT. 

general  issue  under  Reg.  Qen.  Hil.  T.  4  W.  4,  only  puts  in  issue  the  wrongful 
<icti  and  not  the  right,  154,  744 
WRONtJFUL  SALE, 

when  sheriff  allowed  expenses  of,  161 
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OHnllally  In  full  IQrce.    For  tbiy  bate  nference,  promlnntij,  to  Iha  gnpeiloTltT  nt  bli  drSnltlona, 

anitelf  and  fully  eipRaeedtiiHro)di]kiii4  of  Oia  meiita  of  Webjfter,  arc  the  nuDnof  nearly  j^y  Pnal- 
tlanl*  of  CallagiB,  tba  Suparlntendent  of  PubUe  InatrncUnn  in  nearly  cieir  State  of  the  United  Stataa, 

nr:..  and  educaton  of  the  land.  A  ilngle  &eE  miLkrnHm  to  be  eoncluihe  aa  to  tin  nUiUtj  of  <u  elalm 
tn  ba  Iha  beat  EMettonuy  of  Iha  laucnage,— it  li  ahnoat  iiiTaiiably  cited,  Brat  and  matnly.  In  tbe  Conrti 
nf  JiijitlMu-anin  England  aa  Iha  Dnlted  Statea.  at  the  Ugluet  authority  Ibr  the  proper  meaning  of  ■ 
V"tii.  on  the  proper  dgnMeatlon  of  irhleh  oftao  turn  tbamoat  bnportent  derMona,  and  UMpoaMMkin 
of  luT^  amounta  of  property.  We  hare  a  colleetlob  of  a  lam  nnmber  of  Caaae,  dted  In  IhaTarlolM 
l:cparU,  guw  and  NalhwU,  la  which  tbe  Inatmctlonl  of  the  Ooari  and  the  argnmenta  tf  coanml.  dt* 
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UiMleiiieal  dlacnHlone,  aiHI  In  tha  altlln  of  fljaunon  lift  Wa  do  not  dean  It  ncMaaaij  ben  to  repeat 
thtae  teatlmonlali,  bat  only  enl^n  a  tkw  of  thoae  relating  fpeeWlT  to  the  nav  adltloo,  and  recelnd 
dnee  Iti  Iwoe.  Thay  ^atOtt  fDltj,  wa  belicTa.  the  atateaent  Uuit  vhila  all  tbe  eieeJleBcea  of  tbe  ori^nal 
Wabatar  hire  bean  letalnad,  thalmprorenieata  gita  Bo  tbit  itaadaid  week  greatly  InoiBaad  Taloe  ] 


From  IndiTldnals, 

From  J.  II.  IUtmond,  LL.  D.,  PresidaU  qf  Vastar 

CoUfge. 

PouGQKiEPsiE,  N.  Y.  Feb,  14,  1866. 

TiiK  New  W£BSTER  ia  gloriou»— it  la  peTf«ctr~it 
distaiicea  nud  defies  cooipetitiou— it  IcAves  notliiiig 
to  bo  deMred.  Aa  a  niooument  of  liteFBiry  labor,  or 
aa  a  bUtfiness  enterprifie.  magDificent  in  roDceptioa 
and  iihiuwt  &ultles8  in  execution.  1  think  it  equally 
admirable— and  if  you  should  die  to-morrow,  vou 
may  feel  that,  so  far  as  earthly  honor  is  coDcerned. 
your  monument  is  built. 

But  1  cannot  doubt  that  a  grateful  country*  irill 
appreciate  the  immenM  serrice  you  have  rendered 
to  the  national  language,  scholarship,  and  n*putA- 
tion,  by  this  great  work,  and  in  due  time  render  you 
an  adequate  reward. 

From  noN.  Jko.  G.  McMtnk,  State  Superintendent 
of  Public  Instructton^  Wisconsin. 

M.\i>isoN,  Not.  18, 1864. 

OrEATIST  TilTKRART  WORK   OP  THE  AOE.— So  fiir 

aa  I  can  judge,  nothing  )taa  beon  left  undone  to 
make  this  work  [the  new  edition  of  AVebster*s  Dic- 
tiou;iry]  worthy  of  the  race,  the  age,  and  the  Ian* 
guage.  No  nobler  national  moninncnt  has  yet  been 
rearfd  than  this  American  Dictionan^.  I  waa  an- 
ticipating the  greatest  literary  teork  of  the  age^  and 
it  seema  to  me  thia  anticipation  waa  not  eztrava- 

gRUt. 

From  Professor  Stowb. 

Hartford,  Conx.,  June  80, 1865. 
There  !a  such  an  amount  and  rurScty  of  most 
useful  inftmnation  in  your  last  edition  of  Webster's 
Dictionary,  (not  only  unabridged,  but  alro  greatly 
enlarged.)  tlmt  I  think  it  di>i>crTc«  a  pbice  by  the 
aide  of  the  Bible  on  the  parlor  table  of  every  fam- 
ily. The  work,  aa  it  now  standH  before  the  public, 
is,  in  many  resiiecta,  and  tracing  it  from  iti  origin, 
the  greatest  literaiy  work  which  Auiorica  has  ever 
produced. 

From  Prof.  WmjAM  Russell,  the   distinguished 

elocutionist. 

Lancaster,  Mass.,  Feb.  14, 1866. 
The  New  "Webster."— The  immense  and  inval- 
uable additions  to  the  original  cxccllcuce  of  the 
Dictionary,  the  careful  rctrenchmcMt  of  whatever 
errors  had  been  chargeable  in  fonner  editions,  and 
the  just  and  libenU  course  adopted  in  prcbcuting  a 
consjteetus  of  all  words  on  which  eminent  authori- 
ties bespeak  a  divided  usage,  whether  in  orthogra- 
phy or  othoepy ;  these,  together  with  the  unsur- 
poM-ed  accuracy  and  fullnesa  of  the  definitions,  ap- 
pended to  all  important  terms,  in  whatever  depart- 
ment of  knowledge,  besides  the  atrict  scrutiny  to 
which  the  whole  department  of  etymology  has  been 
aubjectcd, — render  this  new  edition  of  the  diction- 
ary the  noblest  contribution  to  science,  to  litera- 
ture, and  to  education  aa  dependent  on  an  adequate 
knowledge  of  the  English  language,  tliat  the  com- 
bined labors  of  editors  and  publishers  have  yet  pro- 
duced. 

From  J.  IlAXXoirD  Trcmbdll.  Esq.,  Secretary  of 
StaUf  in  Hartford. 

Hartford,  Conn.,  Oct.  19, 1864. 
Intrinsically  and  extrinslcally  it  la  a  satisfying 
TOlnmo     To  say  nothing  of  the  vocabulary  or  dic- 
tionary proper,  I  would  not  hesitate  to  pay  the  fell- 
ing price  of  the  book  for  iU  supplements  alone. 

Frpm  E.  Rterson,  LL.D.,  Superintendent  of  Public 
Instruction  for  UpjJtr  Capada. 

Toronto,  April  6, 1865. 
Qbntleven  :— I  have  received,  examined,  and  for 
some  time  u«»d  your  new  illnstrated  edition  of  Web- 
ster's Dictionarj-,  nnd  without  entering  into  partlc- 
ulani,  I  regard  it,  for  reference,  as  the  roost  compre- 
hensive, the  most  complete,  and  the  moat  useful 
dictionary  ot  the  English  language—a  monument  of 
immense  learning  and  labor,  and  a  noble  specimen 
of  art  and  enterprise  on  the  part  of  ita  publuhera. 


F^om  Rev,  N.  Batsxav,  Slate  Superintendent  of 
Public  Instruction^  lUinois. 

SFRiNcnELD,  Iluxois,  June  22, 1866. 
It  is,  in  my  opinion,  without  a  peer  in  the  £ng- 
liah  language. 

From  Prof.  Edwards,  Principal  RUnois  State  Uni- 
versity. 

Norm.\l,  lLLi!voig,  Nov.  18, 1866. 
It  is  really  a  splendid  compilation,  creditable 
alike  to  the  scholarship  and  business  energy  that 
h.ive  produced  it,  and  to  Uie  nation  whoi«e  appie- 
ciation  makes  such  a  princely  outlay  of  rnom^y  re- 
munerative. Surely  never  waa  the  genius  of  a  lan- 
guage more  magnificently  enshrined.  It  seema 
enough  of  itself  to  bestow  Immortality  upon  our 
noble  speech. 

From  Bon.  C.  K.  Coduin,  Superintendent  of  Public 
Instruction  for  Pennsylvauia. 

HARBiSBime,  Dec.  9, 1864 
"Webster's  New  Illustrated  Unabridged  Dictionary 
is  one  of  the  great  achievements  of  this  age.  This 
work,  as  a  wliole,  will  be  justly  considered  aa  the 
standard  for  many  3  ears  to  come.  In  jthe  fullness 
and  accuracy  of  its  deflnitk>na,  and  the  naturalness 
of  ita  illustrations,  it  stands  unrivaled.  The  im- 
proved method  of  maridng  the  vowels  brings  out 
clearly  the  nice  shades  of  difference  that  the  best 
speakers  give  to  a  few  of  tho  vocal  elements  This 
gix'at  work  is  an  honor  to  our  country,  and  imposes 
a  debt  of  gratitude  to  the  author,  revisem.  and  pub- 
lishers upon  all  who  use  the  English  language. 

From  lion.  Joseph  White,  Secretary  Stale  Boani 
of  Eilucation^  Massachusetts. 

Statb  House,  Bobtox,  Dec.  14, 1866. 
I  consult  it  daily,  and  verily  it "  speaks  for  itself.'' 
and  in  a  "varied  language.' '  You  have  ftiUy  re- 
df  cmed  the  promise  made  by  you  in  the  prwipectus 
nnd  profiicc.  What  you  have  proposed  to  do,  you 
have  triumphantly  accomplished,  and  in  so  doing 
have  conferred  ui>on  the  thinkers  nnd  writers  in  our 
English  tongue  a  good  wbose  value  it  would  be  difll- 
cult  to  over-estimate. 

From  Deputy  State  Superintendent  Bates,  JViim- 

sylvania. 

IlARRisBURd.  Nov.  18, 1865. 
The  new  editton  of  Webster *s  Quarto  Dictionary 
is  a  monument  of  literary  labor,  which  will  attract 
the  attention  of  the  learned,  the  world  over.  It  is 
05  channing  as  the  newest  novel.  I  turn  over  page 
after  page,  and  know  not  when  to  clwe  it.  I  hope 
that  the  day  is  not  fiur  distant  .when  every  school  in 
our  State  will  have  a  copy. 

From  Professor  Henry  James  Clark,  Professor  Zo- 
oi(*gy,  iMicrence  Scientific  Department^  Harvard 
University. 

Cambridge.  Nov.  90, 1864 
I  have  had  firequent  occasion  to  use  nnd  examifie 
the  dictionary  with  a  critical  eye  and  thought,  and 
I  havi-  but  one  word  to  say  in  regard  to  the  mciit.s 
of  its  definitions  in  Natural  History,  and  tJiat  is,  cr- 
cHltnt!  What  otherwise  could  be  expected  from 
the  hands,  or  under  the  direction  of  Prof.  J  as.  B. 
Dana,  the  highest  of  our  own  scientific  authorities 
in  matters  of  Zoology  and  Geology? 

From  Qeorgb  Nichols,  E?q. 

BRATTT.r!  StRKET,  CAMnRlDOR.  Xov  lo.  1«64. 
I  know  of  nol>ook  of  reference  which  T  (oul.l  have 
so  much  coveted  The  edition  of  18fj2,  I  linvo  al- 
ways esteemed  exceedingly  valuable ;  but  tise  new 
edition,  even  upon  the  most  currory  examination. 
must  be  universally  repnrde<l,l  think,  ns  absolutely 
invaluable,  and  this,  not  only  fbr  common  reference, 
but  for  all  the  critical  purposes  (br  which  one  of  my 
profession  has  most  occasion  to  consult  a  dictionary. 
As  I  turn  over  ita  loaves,  and  come  continually 
upon  matters  for  which  I  have  hitherto  looked  in 
other  dictionaries  in  vain,  I  have  scarcely  wor«ls  in 
which  to  express  my  delight  with  it,  and  my  sense 
of  its  surpassing  excellence. 


8 


JFhnn  Richard  Soqlb,  Jr. 

Brookukb,  Oct.  2, 1864. 
It  is  a  magniflceut  book  in  every  renpect — a  mar- 
vel, I  should  nay  at  first  sight,  of  oonscieDtioiis 
labor  and  scholarship. 

Ftom  Rev.  Piiiup  Schapf,  D.  D.,  President  Theo- 
logiral  Seminary^  Mertersbvrg^  Pa. 

New  York,  April  1. 1865. 

Tee  New  SDinoir  op  WsBSTBa.— The  bloodlesa 
war  of  dictioaaries  haa  resulted  in  a  triumph  of 
Webster.  Tiie  noble  ambition  and  enterprise  of  the 
publishers,  Meisn  O.  &  C.  Morriam  of  Springfield, 
h;is  now  stimulated  them  to  secure  a  thorough 
revision  of  Webster  by  the  combined  scholarship 
of  Qeruiany  and  the  United  States.  To  Dr.  I^Iahn, 
of  Berlin,  Prussia,  who  has  made  comparative  phi- 
lology and  etymol(^'  hl^  special  study,  was  intrusted 
the  etymological  part,  which  has  uow  been  brought 
up  to  the  latest  iavc^tlgatious  and  improvements 
of  this  important  and  interesting  science.  Prof. 
OooDRiGEi,  and,  after  liis  death  in  1860,  Prof. 
Noah  PoaT£R  of  Yale  College,  than  whom  no  more 
competent  scholar  could  have  been  fbund,  superin- 
tended the  definitions  of  the  principal  words,  assist- 
ed by  a  number  of  distinguished  Professors  of  Yale 
CoU^e  Equally  competent  hands  were  employed 
In  the  departments  of  synonyms,  orthography,  &c. 
More  than  «)000  Pictorial  Illustrations  have  been  in- 
serted in  the  body  of  the  work,  and  are  a  great  help, 
not  only  to  the  young,  but  to  all. 

The  result  of  this  rare  combination  of  talent  and 
inla.-«try  is  a  work  of  unsurpassed  fullness  and  ac- 
cur.ioy,'that  embodies  all  the  Improvements  of  the 
latent  researches  in  the  science  of  philology  as  ap- 
plied to  the  English  languace.  Webster's  JMction- 
ary  is  not  a  book  merely,  it  Is  an  American  in.ttitu- 
tion.  No  one  can  afford  to  dispense  with  the  ucw 
odition  who  consults  his  own  interest  and  l)euefit  as 
an  educated  man. 

From  Dr.  Hollakd  (Timothy  Titcomb). 

fiRiGHTwoon  (Springfield),  Sept.  28, 18^4. 
*    •    *    I  verily  believe,  to  be  the  most  usicful 
and  the  most  nearly  perfect  dictionary  of  the  Eng- 
lish language  ever  published. 

From  R.  SfiELTON  Mackekzib,  LL.D. 

PaiLADRLPUIA,  Oct  8, 1864. 
The  work  is  really  a  credit  to  the  time  and  to  the 
country.    «    •    •    There  la  nothing  to  carp  at  in 
this  edition,  which  is  a  sad  thing  for  the  critics. 

J^Vom  Rev.  Dr.  Wueslbr. 

Bruhswiok,  Me..  Oct.  1, 1864. 
It  is  a  noble  work,  and  now,  I  think,  (ar  in  ad- 
vance of  all  competitors. 

Prom  H.  Smith,  £so.,  OJkial  Reporter  XT.  S.  House 
of  Representatives. 

Washinotom,  April  25, 1865. 
It  is  not  only  exhaustive,  and  beyond  criticism 
as  a  standard  of  Orthography,  Etymology  or  Or- 
thoepy, but,  in  its  fullness  and  exactness  of  defini- 
tion and  proligality  of  Pictorial  Illustrations,  it 
comprises  in  itself  a  cyclopedia  of  all  the  arts  and 
sciences.  The  question  Is  not  now  one  of  competi- 
tion with  other  works,  but  whether  it  ia  in  tlie  pos- 
sibility of  learning  and  research  to  accomplish  fur- 
ther improvement. 

JFVom  Z.  Richards,  A.  M.,  Principal  Teachers*  /n- 
stittOey  Waahingtonj  D.  C. 

Washwotow,  D.  C,  April  11, 1884. 
The  unbiased  and  thonghtful  scholar,  well  trained 
in  the  languages,  ean  hairdly  ftdl  to  award  to  it  the 
meed  of  superiority  to  any  other  \vork  of  the  kind. 
.  Not  only  so,  but  it  answers  most  satisftictorily  every 
demand  thit.  cjin  bo  made  of  a  dictionary,  both  as 
to  the  kind  and  amount  of  matter  contained  in  it, 
and  to  its  principles  of  Orthography,  Orthoepy,  and 
£tymol<)gy. 

From  His  BxeelUney  Oov.  Liwis  of  Wisconsin, 

Madbon,  June  30, 1885. 
I  do  not  hesitate  to  say  that  in  my  judgment  it  is 
the  most  perfect  work  of  the  Uad  «Ter  iNued  ttosa 
the  pfess. 


JFVom  EscsRSOif  W.  Kbtbs,  Esg.^  Deputy  Superin- 
tendent of  Public  Instruction^  State  of  New  York. 

Albaxy,  March  16, 1865. 

It  is  a  marvel  of  typographical  art.  It  is  an  en- 
cyclopedia— a  treasury  of  knowledge — indeed,  a 
eomprensndve  library  in  itself. 

The  corrections  and  improvements  in  the  text  of 
former  editions,  and  the  addition  of  new  matter. — 
a  most  valuable  feature  of  which  is  the  list  of  Fic- 
titious Persons  and  Places,— cannot  fidl  to  prtvcr>'e 
for  it  in  the  public  estimation  the  place  which  it 
has  so  long  held,  as  the  Standard  Dictionary  of  the 
English  Language  upon  the  American  Continent. 

From  £.  C.  Stearns,  A.  M.,  Principal  Albany  Fe- 
male Academy. 

Au)A>-T,  March  24,  I860. 

I  can  scarcely  conceive  of  a  closer  approximation 
to  porfcctioii  in  a  dictionary  than  is  here  presented. 

In  copiousness  of  vocabulary,  meeting  the  de- 
mands of  a  growing  language, — ^in  completeness  of 
derivation,  almost  exhausting  the  pedigree  of  each 
word, — in  definition  and  example  perfecting  the 
work  in  which  Dr.  Webster  has  stood  so  Ion;;  unri- 
valed,— In  orthography  and  pronunciation,  remov- 
ing ot^jections  which  may  perhaps  have  been  fiUrly 
urged  against  earlier  editions, — In  fullness  and  ap- 
propriateness of  illustration,  fiir  surpassing  any 
thing  yet  attaiDed,~and  in  mechanical  execution 
excelling  all  former  efforts  of  the  enterprising  pub- 
ILihcrs,  it  leaves  nothing  to  bo  desired  by  the  Bcholar 
or  the  business  man ;  certainly  no  parent  can  do  a 
wiser  thing  for  his  children  in  proca^s  of  education, 
than  to  place  this  work  where  it  will  be  constantly 
accessible  to  them. 

From  Hon.  S.  S.  Randall.  Superintendent  Puhtie 
Schools y  City  of  New  York^  {having  a  population 
of  one  million.) 

New  Yorr,  Nov.  23, 1864. 
I  have  no  hesitation  in  pronouncing  it,  as  a  whole, 
a  complete  model  of  modem  lexicography.    With 
this  as  a  guide,  we  need  no  other  standard. 

From  Very  Rev.  B  8orl\,  LL  D.,  President  of  Uni- 
versity of  Notre  Dame^  South  Bend,  Jndiana. 
,,  ^     ^  March  22, 1866. 

It  has  been  examined  with  more  than  ordinary 
pleasui-p,  and  is,  indeed,  a  splendid  work— a  model, 
or  I  might  better  say,  a  wonder  in  theart  of  lexicog- 
raphy. 

fVom  R.  P.  OwEx,  A.  M.,  Professor  of  Rhetoric  and 
English  Literatitre,  Brown  University. 

Brown  Universitt,  Jan.  6, 1866. 
I  have  been  rauling  it  and  using  it  in  my  depart- 
ment, and  am  delighted  with  it     •    •    •    I  shall 
cordially  recommend  it  to  my  classes  as  the  best 
dictionary  of  the  English  language. 

From  Prof.  J.  C.  Pickard,  late  of  Madison  Uni- 
ver'silyy  Wisconsin. 
I  HAVE  FALLEN  IN  LOVE  wrTfl  IT.— The  ncw  Illus- 
trated Webster  is  beautiftil.  It  is  the  dictionary  of 
dictionaries  i  have  fallen  in  love  with  it.  So  has 
my  wife,  and  so  have  my  children.  Charles  has 
begun  to  study  it.  Looking  at  a  picture,  he  says : 
"  Here  is  a  parapet  What  Is  a  parapet  ?  "  "  Look 
it  up,  my  son."  "  Oh,  here  is  the  word ;— paiapet 
is—,*'  etc.,  etc.    And  so  he  goes  on. 

From  Principal  ^  Mount  Holyoke  FemaU  Sem- 
inary. 
South  Hadlet«  Mass.,  May  4, 1866. 
Its  present  form,  with  the  very  full  additions 
made  to  it,  render  it  a  volume  peculiarly  prized  in  a 
school  like  ours. 

From  Hon.  O.  Pavillr,  SuperintendejU  Public  In- 
strttetion,  loica. 

Des  Moines,  Dec.  14, 1864. 
I  ean  add  nothing  that  will  increase  the  interest 
and  reputation  the  book  itself  will  create  wherever 
examined.    It  is  a  treasure  the  value  of  which  Is 
not  easily  estimated 

.FVom  Dp.  Lowell  BCASoir,  the  distingiihhed  musical 

author 

a    •    «    mw        0»A WOE.  N.  J.,  Dec  10, 1884. 
*    There  are,  however,  not  many  men, 
pwiiaiw  so  oonstantly  dependent  upon,  and  who 


io  htef  OMMkn  daily  tonAr  to,a  diettoMiy  Mmy- 
Mlf.  I  lisT«  ftHDAll  tebia  n«ar  wh«r»  I  write  appio- 
prtotfld  to  the  dktkwMy,  with  Eqgei'B  TheMurus, 
•ad  bold  oouteDt  ooaTMse  with  both.  *  *  *  Th« 
New  JHodooery  reoeived  the  hlgbett  fiwninenrtfctiopa 
at  Che  late  Teeohen*  lofltltutM.  Mr  Boieellefp*- 
eiaUy  Cook  oeoeekm  U>  afmk  of  it  in  (he  higiiMt 
turnu,  aftyiiig  that  in  ell  reepeoti  Webeter  it  the  oest 

Firom  Dr.  SDWi.ES  Bauaed,  m  the  Chunk  Montkl§. 

Beokiwiok,  Me.,  Oct  14, 1864. 
Erery  owner  of  this  new,  yet  not  all  new,  aid  to 
the  better  undentanding  of  oar  natire  tongue  will 
hare  occasion  to  rqfotce  in  bis  acquisition,  and  from 
the  unnsual  yarietyof  auxllisriee  bronght  within 
its  leaves  will  be  prone  to  find  this  the  dlctionaiy 
to  be  consulted  where  others  haye  not  Aimlshed  the 
like  abundant  meaas  of  satisfying  tUs  inquixiet. 


Firom  WauBE  Wills,  B$q. 

PoarLASO,  Oct.  1, 1064. 
'  Itisamarfal.  All  there  ii  to  Wotoeslsr  It  eo 
tains,  and  rery  mnoh  more. 

Thb  UiriTT  or  mi  Natioit  nr  PBEPKnnrr wRer. 
Joseph  P  Thompeon.  D.  D  ,  of  New  York,  in  a  re- 
cent letter  to  the  puDUshere  of  the  new  lilastraled 
edition  of  Webeter*s  Unabridged,  has  the  Ibitowing 
parsgraph: — 

'*  TIm  prodoetlon  of  sach  a  Tolaine  in  these  years 
of  war  is  a  marrel  of  enterprise,  I  had  almost  said  a 
miracle  of  iUth.  Your  foundry  has  forged  weapons 
hardly  less  Important  than  those  of  Uio  arsenal  Ibr 
leoniing  the  unit  of  the  natkm  in  perpetuity  ;— one 

SK>ple,  one  eoontey,  one  language,  one  Coostitntton 
r  the  goremment  of  tite  country,  and  one  IHetion- 
anr  for  the  ragnlatlon  of  its  speeeh;  siuely  the 
school  and  the  camp  are  working  togethe.*  ftnr  this 
end." 


Wae  witB  KvOLAirn.— Lately  one  of  the  moat 
fanpOTtant  salts  of  modem  tlmea,  In  the  highest 
eourt  of  England,  tamed  solely  on  the  dsOnltloa  of 
a  single  word ;  and  it  is  quite  Ukely  that  the  quee- 
tton  of  a  war  with  England  will  hang  anspended  on 
the  aame  alender  point  The  rebel  piiates  Alex- 
andra and  Geoargla  were  detained  hj  the  English 
Qoremment  for  alleged  yiolation  or  their  Fonrign 
BnUstment  Act,  whuh  forbade  the  equipping  or 
arming  of  teasels  to  prey  upon  the  commerce  of  na- 
tions with  which  Great  Britain  was  at  peace.  Were 
the  Alahanw,  Qeocgia,  and  Alexandra  equipped  In 
British  ports?  Thsy  certainly  were  not  armed 
there,  unless  their  eonttmetloa  aa  rams  might  be 
ao  defined.  What  then  doea  equip  mean?  It  is 
significant  of  Dr.  Webater'a  vapatallon  in  England 
as  a  deflner  of  words,  that,  in  the  Alexandra  oaae, 
tried  in  the  Court  of  Exohaqusar  at  Weatmlnster 
Hall,  under  purely  English  law,  no  other  diction- 
ary, English  or  American,  was  quoted  or  alluded  to 
than  hia  We  quote  flpom  the  Lord  Chief  Baron's 
decision,  Jane  34, 1368,  (page  282  of  the  report  of 
the  trial): 

'*  I  hate  kiOked,  so  that  I  might  not  go  wrong, 
(as  we  have  the  advantage  of  baring  it  here,)  at  WeS- 
stw^s  American  Diclloaarv,  a  work  of  the  grsatest 
learning,  research,  and  ability.  No  one  can  com- 
plain that  I  refor  to  that  It  appeara  that  *to 
equip'  la  to  ^fhmlsh  wlUi  arma.'  In  case  of  a 
ship,  *  to  ftimlsh  and  eomplete  with  arms.'  That 
ia  what  is  meant  by  *  eqaipping.' " 

We  regret  that  Ua  Lordship,  who  thonght  so 
much  of  the  authority,  did  not  quote  the  whole  de- 
fnition,  aa  wall  aa  that  of  equipment.  The  portion 
he  omitted,  "  to  fit  for  sea ;  to  Aimi^  with  men, 
and  whatever  is  necessary  for  a  voyage,  inclu<Ung 
cordage,  spars,  providons,"  frc.  will  oe  for  us  to 
quote  when,  under  our  treaty  relations,  we  demand 
rail  indemnity,  with  interest,  Ibr  all  the  damage 
done  bv  the  Alabama  and  her  oonaorta  — Bosftfn 
Journal.* 

From   llnarterlj   and  MoutMly 
Journal*. 

Firom  the  Aikmtie  JMbfUAiy,  November,  1864. 
Beyond  oavil,  thla  portly  and  haadaome  volume 
makea  good  the  otaim  whloh  la  set  forth  on  th« 


Utle-paga.  The  mvIbIob  wUcih  the  dd  edidoa  haa 
nndogone  la  manlfoatjy  a  moat  thorough  one,  ex- 
tending to  every  dapartaiaat  of  the  work,  aadto  ita 
minutest  details. 

We  are  amaaed  at  the  vaatnasa  of  thevoeabulaiy, 
which  embzacea  upwards  of  one  hundred  and  four- 
teen thooflUMl  worda.  being  some  ten  thousand 
more,  It  b  claimed,  than  any  other  word-book  of 
tfaataaguage. 

In  all  the  raaentlal  points  of  a  good  dictionary, — 
in  the  amplitude  and  selectness  of  its  vocabulaxT, 
in  the  fullness  and  peispicarity  of  its  deflnitions.  m 
its  ortho4*py  and  {cum  grano  talis)  ita  orthograpbv, 
in  Its  new  and  trustworthy  etymologies,  in  rao  elab- 
orate, but  not  too  learned  treatises  of  its  introdoo- 
tkm,  In  its  carefully  prepared  and  Tmluable  append- 
ices,— briefly, in  its  general  accuracy,  oompletenees, 
and  practical  utility, — ^the  work  is  one  which  none 
who  read  or  write  can  heneejorward  afford  to  dis- 
penuwith. 

From  the  New  2hgtow&r,  October,  1864. 

By  for  the  moat  Important  literary  work  that  haa 
come  for  years  from  tlie  American  press,  Is  an  en- 
ttrply  new  edition  of  the  dictionary  of  Noah  Web- 
ster, which,  for  more  than  a  generation,  has  main- 
tained so  hiifii  a  reputation,  both  at  home  and  in 
England.  It  b  to  bo  observed  that  we  speak  of  this 
editioa  which  haa  Just  been  publUbed  as  entirely 
new.  It  contains  one  fifth  or  one  fourth  more  ma^ 
ter  than  anyother  that  haa  preceded  it.  But  this 
is  not  alL  The  old  Webster's  Dictionary  haa  been 
sul]|Jeeted  to  a  aearching  revision,  which  has  extend- 
ed to  every  thing  connected  with  It  We  think  wo 
do  not  err  in  saying  Uiat  there  is  not  a  line  or  a 
word  which  has  not  received  a  careful  re-examlna- 
tion.  •  •  •  We  are  satisfied  that  thb  dictionary, 
in  its  present  ftnrm,  i«  by  far  the  most  eonvenient  ana 
vtdueMe  manual  of  reference  that  hat  ever  been  pub- 
lished in  the  EngUah  mngiiagv- 

.FVoOT  the  Natiamal  Quarteriy  Review.  December, 

1864. 

In  our  oplakm,  itiethe  best  dteh'ewry  thai  eUktr 
BugUmd  or  America  eon  boaet. 

The  Piindples  of  Pranunciation  are  elaborately 
en»lained  and  copiously  illustrated  by  examplei. 
Still  more  earsAil,  tfpoaalble,  are  the  pains  bestowed 


on  Orthography.    The  thooaaada  of  engmvinca  a 
of  ao  orUaary  daas.    Ia  a  word,  the  new  edlaott  Ii 
emphaifleally  a  grant  work. 

JFVom  Jhrper*s  Magadne^  Jvamrj^  1866. 

TIewed  aa  a  whole,  we  are  confident  that  no  other 
living  language  has  a  dictionary  which  so  fullv  and 
foithAilly  seta  forth  its  present  conditkm  as  this  laat 
edition  of  Webster  doea  that  of  our  written  and 
spoken  Englbh  tongue. 

Fimn  the  Ckureh  Monthhf^  {Boston.)  December, 

It  ta  the  book  ibr  the  people,  and  however  thesta- 
dent  may  decide  on  controverted  points  of  compare 
ative  excellence  in  rival  dictionaries,  the  reading 
public  of  the  land  will  alve  thdr  verdict  io  fiivor  ^ 
a  work  condensing  whole  Hbraries  into  a  single  vol- 
nme,  and  offering  accurate  and  interesting  inflnrnap 
timi  on  nmtters  at  once  recondite  and  ali^truse,  or 
wanting  explanation  from  thdr  very  novelty  or  local 
use,  and  giving  it,  too,  with  the  aid  of  exquisite 
woodcuts,  reaching  the  eye  while  fUmlshing  the 
brain. 

F^om  the  BibHotheea  flbera,  Jaaaary,  1866. 

Thb  new  edition  of  Webster^s  Dictionary  contains 
much  new  matter;  some  things  which  were  never 
befinre  pnblUhed  in  any  form.  No  Englbh  scholar 
can  dbpenae  with  thb  work. 

From  the  EvangeUeal  (hMrterIf  Review^  Janoaiy, 

Thb  may  bo  truly  rogardad  as  a  mo^vm  opus^ 
or  monument  of  industry,  research,  and  crudlUon, 
creditable  to  American  scholarship,  and  worthv  of 
the  most  cordial  recognition  and  the  highest  prabe 
of  all  who  wilto,  apeak,  or  ftady  tha  English  ' 


JVmn  Ai  MtUnodUt  QmarUrhf  RnUw.  J^xnuj^ 

1866. 
Broq^t  down  to  tho  Utef  t  demaiub  of  tlie  day, 
W«bttar?B  IMedoouy  is  a  natkMial  institution. 

fVom  the  IBosUm)   ChristioH,  Examiner,   Hareh, 

1805. 
It  is  not  a  careless  leading  we  have  given  it,  and 
we  have  Ibnnd  ttiat  the  more  care  we  spent  upon  it, 
and  the  Xturther  perusal,  the  more  profit  and  pleasure 
we  get  ftom  it.  We  oonunend  it  heartily,  and  we 
believe  with  reasons  which  those  wlio  consolt  it  will 
mdentand* 

Erom  tJu  Gmgr^aiianal  Qiiorferfy,  January,  1866. 

The  whole  circulation  of  this  work— Webstor^s 
8peUing>>book;-— down  to  the  present  time,  is  not  flur 
nom  forty4w  miUUms.  This  number  is  so  enor* 
mous  that  the  mind  is  staggered  In  any  attempt  to 
fbUow  out  the  details.  There  can  be  no  question 
that  this  Uttle  work  is  inthnately  associated  with 
the  primary  edncationof  a  greater  number  of  minds 
than  any  other  book  used  in  thiscountry.  •  •  • 
The  splendid  Dictionary,  bearing  Dr.  Webster's 
name,  which  has  lust  been  completed  and  issued 
from  the  press  at  Springfield,  is  a  growth  €it  many 

Sears  and  many  Influences.  It  is,  in  truth,  Dr. 
[ooh  Webster's  dietionaiy.  The  principles  which 
he  adopted  have  been  carried  out  in  greater  flillness. 
The  woik  which  he  began,  and  so  successftiUy  pros- 
ecuted, even  to  a  ripe  old  age,  has  been  taken  up 
and  borne  to  a  higher  perfecoon  by  othen.  No  ex- 
pense has  been  spared  in  combining  all  the  best 
talent,  in  every  department  of  literature,  science, 
and  art,  by  wUch  the  work  might  be  lraou|^tas 
near  as  ponble  to  absolute  perfection 

JVoffi  ike  New  J&tglander,Jbr  July,  1866. 

The  dietionazy  befbre  us  is  laxge  and  eostly ;  but 
we  have  seen  no  new  volume  that  b  mora  entertain- 
ing. We  know  no  book— unless  it  be  the  Bible— 
that  keeps  one  so  long  in  turning  over  page  after 
page,  fi)r  the  sake  of  comparing  its  parts,  and  we 
think  the  money  will  be  well  expended  which  puts 
under  the  evening  lamp,  or  on  the  teacher's  desk, 
or  on  tiie  study-table,  a  copy  of  the  new  Webster. 

fVoifi  tki  Nonkem  Monthly,  Nov.  1861. 

A  worit  of  unrivaled  merit,  and  one  which  must 
nceive  the  eonfldenoeand  admiration  of  all  eompe- 
tontandeandld Judges.  •  •  •  Webster**  dailni- 
tions  were  rsmarkally  ftdl  and  accurate,  and  the 
woik  seems  to  be  as  neariy  perfect  in  this  respect  as 
human  ability  can  make  It.  *  *  *  Perhaps  no 
work  of  this  kind  was  ever  ftunished  with  a  mora 
valoable  Appendix. 

From  Bdacatloiial  Journals, 

nils  great  work  b  much  hnproved,  and  will  hold 
its  place  as  the  standard  work,  against  all  (^posi- 
tions- Vermont  School  Journal,  Nov.  1861. 

In  our  humble  opinkm,  this  *<  latest  '^  of  Uie  Dic- 
tionaries is,  in  some  important  partleukis,  the 
**best."  It  could  hardly  be  otherwise,  ftom  the 
very  nature  of  the  case,  as  even  the  most  unreason- 
able will  admit.—  MnttarkysetU  Teacher,  Oct.  1864. 

Webster's  Dlethmaiy  has  so  flur  distanced  all  com- 
petitors, that  it  now  stands  by  general  consent  as 
the  only  National  Dictionary  of  our  language.  Our 
country  demands  a  dictionary  that  shall  embody 
the  speech  ftmiliar  to  the  multitudes  in  the  great 
central  valley,  and  to  the  dwellers  on  the  shores  of 
eitlier  iiea.  No  rival  now  contends  with  Webster  as 
satiiif^  ing  thb  demand  The  popularity  of  our 
"Best"  Dictionary  Is  not  adventlttous  or  unde- 
served —Rhode  Island  Schoolmaster,  Dec.  186i. 

This  woric  seems  to  contain  all  that  the  scholar 
can  wish  In  a  dictkmary.  It  is  Indeed  an  admirable 
bocdc,  and  we  might  fill  many  pages  In  setting  fbrth 
its  merits,  and  then  flUl  ihr  short  of  giving  a  ftiU 
description  of  its  worth.  *  *  *  A  givat  store- 
house of  instruction,  and  indispensable  to  the  schol- 
ar as  a  wortc  of  reference.  Conneetieut  Common 
School  Jovmal,  Nov.  180i. 


It  is  a  marvel  of  beauty  in  typography.  In  the  best 
style  of  the  fiu>lknied  Kiverside  Prcss.  •  •  *  The 
pronunciation  is  based  upon  Dr.  Goodrich's  "  Prin- 
ciples," and  oonfenns  to  the  best  usage.  The  Picto- 
rial Illustrations  are  gems  of  art,  and  several  hun- 
dred, which  ftom  their  slae  or  for  other  reasons 
could  not  be  introduced  with  the  text,  are  found  in 
an  Appendix.— i\Eno  York  Teacher,  Nov.  18M. 

True  to  the  genius  of  our  race  and  language,  and 
the  progressive  spirit  of  the  nation,  the  publishexfl 
of  the  great  American  Lexicon  have  Iwpt  pace  with 
our  living  language,  and  we  have  now  the  proud 
satislkcticai  of  possessing  a  dictionaiy  oontaining  not 
onlv  the  words,  with  their  origin  and  meanings,  that 
make  up  the  English  language  as  established  and 
handed  down  to  us  by  our  forefethers,  but  contain- 
ing also  the  words  which  represent  the  American 
progieas.and  the  thoughts  of  the  ug^.—Americau 
Educational  Monthly,  New  York,  March,  1866. 

Fully  keq«  up  the  condition  and  claims  of  that 
standard  work  with  the  times,  and  with  the  progress 
of  the  language.  Whoever  snail  procure  this  New 
Webster  inll  find  that  he  is  possessed  not  only  ot  all 
the  valuable  and  rich  features  of  the  former  editions, 
but  of  many  added  improvements  and  much  inter- 
esting matter  not  to  be  found  eluwherc—Penns^' 
vauia  School  Journal,  Nov.  1864. 

Our  high  expectations  of  its  superior  merits  are 
entirely  surp«^sed.  The  revision  .embodies  in  the 
aggregate  the  results  of  thirty  years  of  earnest  litw- 
ary  t^  by  as  many  eminent  scholars,  both  of  ^is 
country  and  of  Europe.  The  vocabulary  compriMS 
upwards  of  IHjOOO.words,  being  at  least  10,000  more 
than  any  other  Knglish  Dictionary ;  and  the  deSid- 
tions,  never  excelled,  are  illustiated  by  over  8,000 
attractive  and  elegant  engravings.  It  seems  to  be 
as  complete  and  perfect  a  work  as  finite  skill  and 
wisdom  can  produce. — Ohio  Educational  Monthly, 
Nov.  1864. 

The  wtorid  has  ftimished  but  one  Federal  Oonsti- 
tution.  one  Bunker  Hill  Monument,  and  one  Web- 
ster's DIetionaxy,  all  American ;  and  so  ihr  as  mor- 
tal ken  may  penetrate  the  fkitnre,  the  last  is  not  to 
be  the  least,  in  either  duration  or  gloiy .— Jiu/fona 
School  Journal,  Feb.  1864. 

[For  the  opinion  of  the  Minois  Teacher,  sec  letter 
of  its  editor,  Hon.  Bichard  Bdwards,  on  previous 

As  a  whole  Ifato  work  we  believe  surpasses  all 
othen :  and  we  unbesltatlpgty  recommend  It  to  all 
who  wish  the  mst  Dietkwaiy  of  the  Sn^ish  laii- 
guage.— ibtstt  huirueUr,  Jan.  1866. 

The  New  Illxistmted  edition  of  Webster  Is  in  ad- 
vance of  all  its  predeeesrors.  It  Is,  In  feet,  the  pn>> 
duotlon  long  contanplated  by  the  publleliers,  of  a 
large  number  of  ripe  seholazs.  Tliis  is  the  secret 
of  Its  excellence  Nosini^  mind  is  equal  to  so  vast 
and  varied  an  undertaking.  The  work  Is  a  masdve 
quarto  of  1840  ekctrotyp^  |Mm,  with  a  small  but 
sufBdenti^  clear  and  distinct  letter,  (the  words  of 
the  vocabnlaiy  being  ftill-feoed  io  assist  the  eye  In 
reference,)  beautiftilly  printed  at  Houghton's  cele- 
brated establishmeut— the  Riverside  Press— in  Cam- 
l.ridge,  on  fine,  white,  smooth,  firm  paper,  and  sub- 
stantially bound  in  various  styles,  to  suit  different 
purses  and  tastes.  We  sunnse  it  to  be  the  most 
complete  vocabulary  of  our  hngnaae  yet  made.  * 
The  illustrations  are  all  that  could  be  expected  or 
dasind  in  a  work  of  the  kind.  The  volumeexhibits 
great  and  decided  improvements  upon  the  edition 
of  1859,  and  is  a  monument  of  praise  to  all  con- 
cerned in  its  production.— Wtjcofism  JbumtU  of 
Education,  Jan.  1866. 

Time  and  space  Ihll  us  for  reviewing  all  the  good 
points  of  this  perfected  work,  and  we  dismiss  its 
consldemtion  with  the  matured  opinion  that  the 
heading,  "  Get  the  Best :  get  Webster,*'  may  be 
safelv  retained  In  all  Aiture  advertisements  of 
V  Webster's  Unabridged."-  California  Tsaeker^ 
Dec.  1864. 

WusTKB  iir  Cavada  — We  ought  to  say  in  all 
Justiee  that  this  new  dfctlonaiy  of  Webster  li  a  eA«/ 


tPaitore  of  typTgraphy,  and  abore  all,  th«  produc- 
tion of  the  uioxt  iiigniiuus  thiD{;)i  that  the  fLTtiiO 
brain  of  our  ncighl>or.s  roulJ  invent.  It  is  more, — 
a  little  gnimmatical,  litenirv  and  scientific  eucyclo- 
pe'lia,  \\hich  teachcH  its  much  by  iuiage:»  as  by 
words. — Montreal  Journal  of  Public  Instruction. 

Pcr'.inp^  the  opinions  of  no  gontlemen  upon  such 
a  stiltjcct  ran  be  more  satisDictory  than  tho^e  of  our 
S'  ito  >u)><>rintendeutsof  public  iuMtructiun,  M?lect«jd 
fo •  tlu' r  'lUilificatiouB  to  tiike  cliarge  of  th«?  cJuca- 
tinri  tl  iiitt-re!St'i  of  the  country — more  ei«iH.fiilly  our 
J.'  ■I':  ro  lunon-Mrhool  system — watching  coiLst-iutly 
vita  i'lrvllinent  scrutiny  every  Influence  bearing  in 
tiii><  iliii'otion.  Whose  opinions  can  be  njoix*  valua- 
l.;.\  tiu-ntbre,  thin  those  of  such  gentlemen,  an  to 
t  I-  K:ij;ii.-h  dictionary  best  fitted  In  Ita  dofiiii^ions, 
v.» •  ibulii y,  orthography, pronunciation, svnonyms, 
il.:i-5tr.itiouf«,  tables,  and  other  fetitures.  to  aid  in 
true  luciitiil  culture?  Nearly  every  Stitc  suiK'rin- 
teiident  r)f  public  instruction  in  the  Union,  or  cor- 
»v.^pl»;ldiIlg  otilcer,  where  such  an  one  exi:*ts,  h.M  re- 
coiuiuciided  Webster's  Dictionary  in  the  t  tronp-.^t 
U'..iis.  .Vmong  tliem  arc  tho-^o  of  Maiiio,  New 
II uapMiire,  A'ennont,  MasiUvcUu.^etts,  KhjJu  IsLiiid, 
('onneiti<ut.  New  York,  New  Jersej  ,  I'cnus;.  Iv.iuia, 
Mirvl.uid,  \N'e<t  Virginia.  Ohio.  Iveutijcky,  Indiana, 
IHinDi.x,  >li<«.oun,  ]Mi(lii;^.iii,  lowu,  WJM-onsin,  Miu- 
nesoUi,  N«)rth  Ciroiiii;!,  Al.ibauia,  Califonm,  and 
aL-^o  Canmla — TWKNTY-ruUK  in  all. 

The  city  school-  board  of  Bo,ston  haTe  jtist  placed 
(August,  IHti),)  a  copy  of  ^S'EJ^STEH's  Nkw  Illus- 
TRATKD  I)iCTioNART  in  each  of  twenty -one  of  the 
principal  public  schools  of  that  city. 

The  State  of  Maryland  having  recently  establish- 
ed a  .system  oi  fwe  Hchools  for  the  entire  State,  its 
State  Uoard  of  Education  have  ju.-»t  adopted  WtB- 
st£r's  iStRiES  OP  Dk.-tiunakies  as  the  standard  au- 
thority, and  to  be  exclusively  used  in  all  the  public 
schools  of  the  State. 

Aside  from  the  Bible,  it  Is  the  most  wonderful 
book  in  the  language ;  and  it  cout'iius  by  far  the 
greatest  amount  of  matter  ever  put  in  one  volume 
in  any  language.  —  Glark^s   School    VisiloTy  Jan. 


From  the  Dally  aud  Weekly  Press. 

Its  meriL-t  as  an  authority  are  too  well  established 
to  ne«-'l  aiiv  discussion. — Boston  Daily  Ad vrrlistr^ 
Sept.  20,  1804. 

It  is  undoubtedly  the  foremost  work  of  the  kind. 
—Boston  Transcript^  Feb.  21,  18G5, 

It  is  altogether,  a  wonderful  work  of  labor,  and 
is  fully  up  to  the  times  in  all  its  improvements. — 
American  Presbyterian^  PhiUulelphiay  Oct.  14,  IBtH. 

As  it  now  standi,  we  have  no  doubt  this  diction- 
ary will  be  quite  generally  regarded  as  the  most 
complete  and  comprehensive  hand-book  of  the  Eng- 
lish laui:u:»ge  in  o.xistcm-e. —  Watchman  and  liejlec' 
tory  Bi)siony  ik'pt.  29,  l-iH. 

If  this  work  is  riT>t  a  })erfect  dictionary  of  the  Ian-, 
guage,  it  is  certiiiuly  the  nearest  approach  to  that 
achievement  ever  yet  attained. — Spring/idU  Kepuih- 
lican. 

The  appearance  of  the  work  will  con.ntitute  an 
epoch  in  the  lexicography  of  this  country.  Wo 
point  to  it  with  a  feeling  of  national  pride,  as  one  of 
the  ample^it  and  richest  treasun»  of  the  English 
languiigo  that  has  ever  been  given  to  the  world  by 
the  British  or  Amorican  pre.'u.  It  seems  almost  to 
have  reached  the  point  of  ultimate  excelltvce,  in 
Works  of  this  ckiss. — Pitblixhfrs^  Circular  and  Amer- 
lean  Literary  Gazette^  Sept.  16,  1864. 

No  pains  or  expense  appear  to  have  been  spared 
to  make  this  the  mo.^t  perfect  dictionary  of  the 
English  language. — Boston  Journal ^  Sept  21,  18Q4. 

By  almost  unlTersal  consent  Webster's  has  erer 
been  regarded  as  the  best  defining  dictionary  in  the 
language.  •  •  •  From  test  comparisons,  wo  are 
sure  no  other  dictionary  extant  can  give  as  full  and 
precipe  an  account  of  all  the  authorized  significatioitf 
Of  words.— Por//a/M/  Presx^Oct  4,  18G4, 


I     With  the  excoptkin,  perhaps,  of  the  IbnOiu  woik 

of  the  Freuch  Academy,  no  other  dicdonary  ever 
hid  huch  a  numerous  and  able  staiT  of  writers  em- 
ployed upon  it  as  this  It  in.  Indeed,  a  credit  to  the 
coxxuiry.— Forney'' s  Piiiladeiphia  PresSy  Oct.  4, 18t>4. 

Unquestionably  stands  without  a  P«er.  the  real, 
undisputed  Monarch  of  Dictionaries. — SIpringfieid 
Union,  Sept.  28,  1861. 

Take  it  all  in  aJlf  this  dictionary  ia  now  not  only 
''  the  b€»t,''  in  ever}'  ficnM;,  which  the  market  affords 
to  the  scholar,  and  to  every  man  and  woman  who 
reads,  but  it  is  a  magniilccnt  monument  of  Ameri- 
can scholarship  and  learning. — Boston  Ckmgrtga' 
lioiialistf  Oct  7, 1862. 

The  nexr  edition  may  be  pronounced  a  new  work 
— one  that  must  supersede  all  earlier  editions.  *  * 
The  best  extant  in  an  Etymological  respect  *  *  * 
The  Pronundation  vrill  be  found  to  represent  the 
l)<«t  usage.  *  *  *  In  the  Orthography  all  rea- 
Mnablc  objections  have  been  removed. — Boston 
Transrripty  Oct.  18,  1864. 

No  work  ever  issued  from  the  secular  press  of  thiii 
or  auy  otliur  countn*,  combines  so  much  UK'fuI  in- 
forniatiuu. — New  Haven  Journal,  Oct  15,  18o4. 

We  l)olierc  all  competent  judges  will  aay  that,  on 
the  whole,  this  edition  of  \V'eb>t<.T  is  unrivaU-d.— 
Nnv  \t)rk  Oiristtan  Advocate  and  Joumcd,  Oct.  20. 
ISiU. 

Nearly  forty  years  ago,  Noah  Webster  taught  ns 
to  spell,  and  since  Y«'e  got  lieyond  s}>eUin[:.  and 
learned  to  read  aud  write,  lus  dictionary  ha.H  been 
our  constant  companion.  Nor  <lo  we  ex^K'ct  to  lay- 
it  aside,  until  we  have  no  more  occiu^ion  for  such 
instruments  of  thought,  entering  tli.it  world  whero 
*^  tongues  shall  cease.-' — AVu;  YorL  Ecangtliu,  Oct. 
20,1864. 

In  regard  to  the  right  definition  of  words,  end  all 
that  character  which  the>  acquire,  partly  ftom  their 
etymology  and  p.irtly  from  their  usage,  which  makes 
them  to  be  what  tliey  arc,  there  is  no  help  which  we 
have  found  coin]>sirable  to  Webster's  Dictionary,  as 
presented  in  ILs  Itvnt  and  best  form.  It  isan  nnbia»cd 
opinion  which  we  offer,  in  deliberately  saying  that 
the  man  who  will  buy  (it  isn't  essential  that  he 
should  purchase  it,  if  he  can  get  any  body  to.give  it 
to  him)  and  habitually  aud  properly  use  Webster's 
Unabridged  Illustrated  Dictionary,  m  its  latest  and 
noblest  form,  hcUft  no  excuse  for  not  using  the  Eng- 
lish h&nguage  with  intelligence,  accuracy  and  force. 

We  have  commended  this  edition  warmly  already, 
on  the  fiiith  of  our  first  examination  of  it.  It  has 
grown  upon  us,  in  every  day's  ikrther  stndy.  We 
did  not,  at  first,  comprehend  how  entirely  new  a 
work  this  is,  as  compared  even  with  the  last  preced- 
ing edition ;  and  how  important  had  been  the  ety- 
mological rcvLsion  which  it  has  received,  making  it, 
for  substance,  a  rewritten  volume,  with  all  that  wu 
admintble  and  superior  in  the  previous  contributions 
of  a  generation  to  \t^  pages,  preserved  and  augment- 
ed by  a  thorough  concentration  upon  it  of  the  best 
skill  and  widest  research  of  the  present.  As  it 
stands— in  its  etymologies,  in  its  definitions,  in  Its 
synonyms,  and  in  its  (real)  illustrations— it  is  far  in 
advance  of  any  other  manual  which  offers  itself  to 
the  aid  of  the  student  of  the  multifkrious  wealth  of 
the  comi)o«)ite  English  tongue. 

One  thing  more  only  we  here  hare  ppace  to  say ; 
and  that  i.x.  that  it  is  not  a  Sf^rtarian  dictionary,  and 
therefore  it  especially  commend.s  itself  to  the  use  of 
clergymen  of  all  denominations.  Take  the  word 
"atonement,"  for  example.  Worcester  puts  the 
stress  upon  the  derivation  (at-onc-ment),  and  so 
gives  a.s  the  main  definition,  **  Agreement,  concord^ 
reconciliation;  ^'  but  he  adds (2)  ''^ expiation;  satis- 
faction for  an  offense ;  propitiation ;  price  of  re- 
demption; ransom;^'  and  this  is  .all.  Webster 
gives  these,  but  adds,  "Specifically,  In  theology, 
the  expiation  of  sin  made  by  the  obedience  and  per- 
sonal sufferings  of  Christ."  So  you  have  to  go  to 
Webster  to  find  out  that  "depravity"  implies  "a 
vitiated  state  of  moral  character;  "  that  "grace" 
intends  "  the  mercy  of  God  as  distinguished  fkom 
his  soTcreignty  or  justice,  and  also  any  boMfits  os 


bleflfdngs  it  imparts,"  kc.j  &c.  We  do  not  nicir. 
to  be  understood  as  charging  upon  otlier  dictiotui- 
rien,  the  intent  to  color  the  language  in  tJie  iiitenrt^t 
of  a  sect;  but  we  do  most  rincerely  beliovc  thitt  ail 
sects  will  find  their  especial  phases  of  &ith  more  ex- 
actly and  fitirly  and  fully  given  in  Webster  than  in 
any  or  all  others  pat  together;  and  on  that  account, 
we  dcnire  to  commend  its  use  to  clergymen,  vrho^  of 
all  iueu,  need  the  best  helps  in  the  comprehension 
and  use  of  language.  The  man  who  will  buy  and 
habitually  and  properly  use  Webster's  Unabridged 
Illustrated  Dictionary,  in  its  latest  and  noblest  form, 
h&i  no  excuse  for  not  using  the  Bnglish  language 
with  intelligence,  accuracy,  and  fiarce. — Boston  Con- 
gregalianalistj  July  14,  1865. 

From  a  careful  and  thorough  exatnination  of  the 
volume,  we  do  not  het^itato  to  say  tliat  iu  many,  if 
not  all  respects,  it  must  take  preeedencoof  any  other 
dictionary. — Boston  Christian  Register,  Oct.  8,  IbCH- 

It  is  safe  to  say,  that  every  library  should  have 
thii?  Ixjok  next  after  the  Scriptures. — PhiUifUlpkia 
NortJi  Americqin,  Oct.  1804. 

A  (rrrat  and  most  valuable  gift  to  the  millions 
Fpe.iking  the  English  language. — Boston  Chnstiatf 
Era,  Oct.  28,  ISOi. 

A  va.Ht  treasury  of  knowledge.  It  is  an  encyclo- 
pedia in  itself,  and  will  doubtless  be  in  the  liouse- 
iic:  1  of  every  man  who  can  anbn.1  to  purchase  it. — 
Scii.ntijic  American,  Oct.  15,  1864. 

IIos  the  unqualified  approval  of  many  of  the  first 
schoUtrs  and  must  celebrated  educators  of  the  age. — 
Presbyterian  Witness,  March  23,  18G5. 

May  safely  be  pronounce*!  the  most  complete  and 
perft'ct  lexiioa  of  the  English  language  now  in  ex- 
istejicc,  or  likely  to  np(>car  within  the  next  score  of 
years. — Amtrican  Baptist,  New  York,  Oct.  4,^864. 

It  cannot  fail  to  become  the  standard  lexicon  of 
the  language,  in  it.s  etymology  and  definitions,  fur 
the  next  quarter  of  a  century  at  least. — Ntio  York 
Examiner,  Oct.  18o4. 

We  have  spent  a  good  deal  oif  time  i!i  ox.unining 
the  details  of  this  important  National  IkK)k,  and 
have  no  words  to  express  the  adminitioii  due  to  the 
editors  and  publishers  for  their  patient  and  Huccess- 
ful  labors.— iVtu;  York  Express,  Dec.  3,  1SI>1. 

Seems  to  bo  the  most  complete,  comprohcnsivo, 
and  exhaustive  work  illustrating  our  language  at 
the  pre^^'nt  time  in  the  power  of  scholarship  to  pro- 
duce, and  contains  10,00()  more  words  than  any 
other  dictionary  in  the  language.  •  •  *  Web- 
ster's Hyntem  of  orthography,  revised  by  the  present 
editors  of  hin  works,  now  generally  prevails  in  the 
school-books  and  the  periodical  and  other  |)opular 
publications  of  our  country.  •  *  •  This  e<lition 
of  the  Dictionary,  which  is  a  careful  and  thorough 
reconstruction  of  the  former  editions,  is,  as  It  has 
iH'cn  well  pronounced,  "a  magnificent  monument 
of  Anieri(!an  scholarship  and  learning."— iiwuncan 
^Ussfiititr,  New  York,  Oct.  1864. 

Beyond  all  quctlon,  the  most  complete  and  com- 
prehensive work  of  the  kind  ever  given  to  the  world. 
—New  Fla^,  Siui  Francisco,  Nov.  14, 1864. 

An  immense  improvement  on  its  predecessors.  * 
The  definitions  are  now  more  extensive  than  in  any 
previous  work,  or  e<lition  of  tliLi  work.  •  •  •  We 
have  had  daily  occasion  to  use  it  for  some  weeks, 
and  the  result  of  this  daily  test  of  its  accuracy  and 
u-sefulncM,  has  been  to  fully  confirm  tho  highly 
favorable  impre«<sion  first  formed. —  OlfveUinrt  Her- 
nhl.  Nov.  12,  18G4. 

A  stupendous  reservoir  of  knowledge,  and  a  won 
<l<"-fnl  epitome  of  tho  English  ladguafe — New  York 
0'}s,rver,  Nov. -10,  1864. 

Tn  short,  there  is  not  an  U't  or  a  science,  in  the 
whole  range  of  arts  and  sciences,  a  knowledge  of 
which  may  not  be  acquired  hare.  •  •  •  But 
time  and  spare  both  fail  to  tell  of  all  the  new  and 
wonderful  and  valuable  things  to  be  fonnd  in  this 
boc>k.    It  sho;;ld  Ikj  Oiie  of  tiie  necessaries  of  life  in 


every  house.  It  is  a  library  in  itself,  and  contalnf 
the  pith  and  the  essence  of  all  other  books.  With 
thii  and  the  Bible,  we  might  go  comfortably  througli 
the  world,  and  find  no  great  lack. — New  York  IndC' 
pendent — Date  Thome. 

It  is  a  national  work,  in  which  every  American 
scholar  lias  an  interest,  and  in  the  completenea  and 
accuracy  of  which  he  should  liave  a  pride, — a  na- 
tional pride,  if  you  please,— the  same  kind  of  pride 
we  tmve  in  the  superior  intelligence,  enterprise,  re- 
sources, and  capacity  for  adaptability  to  occasion, 
of  the  masses  of  the  people  of  the  United  States. 
We  have  always  been  proud  of  Webster's  Dicnox- 
ARV.  *  *  •  If  tiiis  commendation  seems  too  uni- 
form, it  should  be  remembered  tliat  the  pubUshers 
have  tiad  liu^  experience  and  tlie  command  of  large 
re.-<ources  iu  the  preparation  and  perfection  of  this 
great  work,  and  have  aimed  to  make— as  we  are  con- 
fident they  have  succeeded  in  doing — the  best  Dic- 
tionary of  the  English  language. — Moore's  Rural 
JNVmt- VbrAw,  Nov.  26, 1864. 

The  volume,  like  its  predecessors,  will  make  its 
way  into  every  private  library,  and  tell  its  own  story 
by  every  fireside. — Boston  Journal,  March  4,  1865. 

This  magnificent  quarto  volume  of  nearly  two 
thousand  pages,  which  we  noticed  a  few  weeks  since, 
grows  upon  us  as  we  study  it.  •  •  •  As  to  defin- 
ing, no  one  disputes  tliat  Webster  holds  tho  first 
rank.  •  •  ♦  We  do  not  see  how  wo  could' do  with- 
out Webster ^s  Revised  Dictionary  constantly  on  our 
table  — Boston  Recorder,  March  4,  1865. 

Webster's  New  Dictionart  is  hardly  less  won- 
derful than  the  incomparable  language  of  which  it 
is  the  perfect  embodiment.  It  is  by  far  Uie  largest 
ro'.ume published  in  this  country.  Asfar  as  is  known, 
it  contains  very  considerably  more  matter  than  any 
single  t'ohnne  besides  in  the  tcorld.  It  affords  an 
opportunity  for  comprehending  most  thoroughly 
the  best  language  on  earth.  The  human  mind  can 
Kcarcely  have  a  thought  of  which  there  is  not  a  rep- 
resentative in  this  wonderful  book.  Without  enu- 
merating the  various  departmentit  which  rejich  from 
the  man  who  know.s  the  most  to  him  who  knows  the 
least,  in  perfect  adaptation  to  all,  we  would  say,. use 
this  Dictionary  if  vou  would  have  every  mystery  of 
words  in  English  books  unraveled. 

This  work,  well  need  in  a  family,  will  be  of  more 
advantage  to  the  memberii  there<if  than  hundreds 
of  dollars  laid  up  in  money. — Aliunce  Monitor. 

In  every  department  it  has  been  thoroughly  re- 
vi!*ed.  and  no  pains  appear  to  have  been  spared  to 
make  it  a  complete  book  of  reference  on  every  sub- 
ject. •  ♦  •  We  have  nsetl  Mr.  Wheeler's  "  J  Explan- 
atory and  Pronouncing  Vocabulary  of  Names  tf 
Noted  Fictitious  l*cr!*ons  and  Places,"  by  a  good 
many  tests,  and  have  found  it  almost  always  satis- 
factory and  UHeful  in  the  highest  degree. — Boston 
Daily  Advertiser,  Nov.  23, 1864. 

More  valuable  than  Trbascrt  Notes.— How 
that  old  cynic,  Sam  Johnson,  would  have  reveled 
tnrough  Webster's  massive  new  Unabridged  I  How 
he  would  have  gloated  over  its  magnificent  letter- 
press and  its  illustrations,  beautiful  as  new  Treas- 
ur>'  Note.-*,  and  much  more  valuable  to  the  »^tudent. 
The  Merriams  have  incurred  a  fabulous  expense  in 
having  the  whole  work  rewritten,  reset,  recjist,  and 
republished.  It  is  nntn  mere  revision,  but  a  recon- 
struction. To  insure  excellence  in  typography,  it 
comes  from  the  Itiverside  l^ress,  which  i.-^  nil  that 
need  be  said  about  its  mechanical  execution.  It  l4 
a  marvelous  specimen  of  learning,  labor,  r«";earch, 
and  taste.  It  is  by  for  the  greatest  literarj  irork  of 
the  age. — Baltimore  American. 

Next  to  the  Bible,  the  most  U8cf\il  and  important 
book  for  all  chi-ises  of  tho  community,  is  a  good  Dic- 
tiomiry  of  their  vernacular  langUHgc.  *  •  *  Web- 
ster's great  Dictionary,  really  the  l>e«!t,  the  standard 
in  the  English  language.  *  •  •  Let  the  old,  imper- 
fect, tentative  copies  of  dictionaries  be  sold  at  half- 
price,  or  given  away,  if  you  can  afford  it,  and  then 
encourage  yourselves  and  your  children  by  having 
the  very  b<*t  before  you  for  ready  reference  — 
Chri.Uian  Secretary,  Hartford,  Feb.  1865. 


ENGLISH  STANDARD  LEXICOG-RAPHY. 

DR.   TTEBSTER'S 

SERIES   OF  DICTIONARIES. 

L  THE  NEW  ILLUSTRATED,  UNABRTOGED. 
n.  THE  PICTORIAL,  QUARTO,   UNABRIDGED. 

III.  THE  ROYAL  OCTAVO  DICTIONARY. 

IV.  THE  NEW  UNIVERSITY  DICTIONARY. 
V.  THE  COUNTING  HOUSE  DICTIONARY. 

VI.  THE  ACADEMIC  QUARTO.      , 
VIL  THE  HIGH  SCHOOL  DKITIONARY. 
VIII.  THE  COMMON  SCHOOL  DICTIONARY. 
IX.  THE  PRIMARY  SCHOOL  piCTIONARY. 
X  THE  POCKET  DICTIONARY. 
XL  THE  ARMY  AND  NAVY  POCKET  DICTIONARY. 
XIL  THE  ELEBIENTARY  SPELLER. 

Forming  a  Complete  SerieSj  and  affording  a  National  Standard;  thus 

securing  Uniformity  of  Orthography  and  Pronunciation  for 

the  Millions  that  are  to  constitute  this  vast  RepuhUc. 

Of  the  SPEliI^IIiG    BOOK  one  Million  Copies  hare  been 

Sold  Annually. 

The  LMding  Seiies  of  Sdliodl  Booki  PobllBhed  in  tUi  Oonntiy  an  Band  upon  Webiter. 

*«*  There  is  no  other  acknowledged  Standard  in  this  Country  or  Great  Britain. 

%^  New  and  Revised  Editions  of  Webster's  Unabridged  and  the  School  Dictiona- 
ries have  recently  been  issued,  in  handsome  style,  with  Tables  of  Geographical,  Scrip- 
ture, and  Greek  and  Latin  Proper  Names,  forming  the  best  PRONOUNCING  and 
DEFINING  School  Dictionaries  of  the  Language. 

^gr  Dr*  Webster's  Educational  Works,  it  is  beliered,  have  done  more  to  secure  the 
uniformity  of  pronunciation  and  use  of  language,  as  well  as  freedom  from  Provincial- 
isms, so  remarkable  in  this  Country,  especially  when  the  great  influx  of  foreigners  fron 
all  nations  is  considered,  than  any  other  cause. 

Q^  The  attention  of  the  friends  of  [ibpular  education,  superintendents,  teachers, 
and  parents  is  solicited  to  the  importance  of  perpetuating  this  purity  by  the  use  of  such 
a  National  Standard. 
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